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PREFACE. 

A   PUBLICATION  such  as  this  hardly  requires  any    lengthy  pre- 
fatory remarks.     Its    title    alone  is  a     key-note  of    its   contents. 
Suffice  it  to  say  that  it  not  only  embodies  full  reports  of  all  criminal 
cases — ^brief  summaries  of  which  have  been  published  by  the  Bombay 
High  Court,  month  after  month,  in  the  form  of  Statements  of  Cri- 
minal Rulings,  for  the  guidance  of  the  subordinate  Magistracy — but 
also  of  many  other  valuable    decisions  which   have,  till  now,  never 
seen  the  light.  Thus,  all  important  unreported  criminal  oases   from 
1862,  that  is,  from  the  establishment  of  the  present   High  Court, 
down  to  1898,  find  place   in   this  volume.     In  1899   the    Bombay 
Law  Reporter    came    into    existence  and  since  that  year  every 
^ariminal  decision  of  any  importance  is  reported  in  it.  y 

All  cases  in  this  compilation  are  arranged  in  their  chronologi- 
cal order.  Decisions  which  have  been  overruled  have  been  included 
for  they  often  prove  very  useful  to  indicate  the  subsequent  trans- 
formation which  the  law  has  undergone.  Besides,  they  are  matters 
of  historical  interest.  Similarly  a  few  cases  on  some  of  there- 
pealed  Acts  have  also  been  incorporated  though  they  are  now 
Tiaeful  only  as  historical  data. 

Considering  that  the  law  of  this  country  mostly  consists  of 
legislative  enactments  and  of  judicial  decisions  interpreting  them, 
this  publication  will,  it  is  hoped,  be  of  some  service  to  the  Bench 
and  the  Bar. 

The  elaborate  Digest  at  the  end  will  render  the  search  for  re- 
ferences both  easy  and  expeditious. 
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UNREPORTED  CRIMINAL  CASES- 

OF   THE 

HIGH   COURT  OF  BOMBAY. 


186S. 

10  September  1862.  Saussb,  C.  J.,  Hbbbbbt,  Fobbes  &  Newton,  JJ. 

RefiT.  V.  Ramohandpa. 

Criminal  Procedure  Code  {Act  XXF of  IB61),  Sec,  4Si— Accu9ed-^Agent^C?ioiee  qf  agent 
^Criminal  Courts, 

Section  482,  Criminal  Procedure  Code,  entitles  a  prisoner  to  anthorLee  any  person  to  be 
bis  agent  in  any  criminal  Conrt. 

Read  a  report  from  the  acting  Magistrate  of  Poona  dated  the  8th 
August  1862,  stating  that  the  petitioner  Ramchandra  Nurhur  was  formerly 
employed  as  Deputy  of  a  District  Hereditary  oflBcer  in  the  Mamledar's 
Cutcherry  of  Talooka  Poorundhur  ;  that  he  was.  proved  in  conjunction 
with  the  village  officer  to  have  transferred  to  his  own  name  a  piece  of 
land  covered  with  mango  trees  at  a  rental  of  Rs.  4  per  annum  ;  that  on 
discovery  that  this  was  a  fraudulent  proceeding,  the  right  of  occupancy 
of  the  said  land  was  sold  by  Government  for  Rs.  330,  and  the  petitioner 
was  dismissed  from  his  situation  ;  and  that  his  dismissal  was  confirmed 
on  appeal  both  by  the  Revenue  Commissioner,  S.  D.  and  Government : 
That  under  date  30th  January  1862  the  Mamledar  of  Poorundhur 
made  a  report  to  the  Second  Assistant  Magistrate,  Mr,  Ovans,  stating 
that  the  petitioner  notwithstanding  his  having  been  dismissed  from  ser- 
vice for  fraud  as  stated  in  the  preceeding  para  was  practising  as  a  good 
mooktear  in  his  Cutcherry,  and  after  some  references  between  the  second 
Assistant  and  the  late  Magistrate,  Mr.  Davidson,  it  was  ordered  that  the 
petitioner  in  consequence  of  his  bad  character  should  not  be  allowed  to 
enter  the  Cutcherry,  and  that  the  people  should  be  advised  not  to  employ 
him  and  that  mookhtearnamas  in  his  favour  should  not  be  admitted. 
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Order. — The  petitioner  is  informed  that  the  Court  conceives  that 
section  432  of  the  Code  of  Criminal  Procedure  entitles  a  prisoner  to 
authorize  any  person  to  be  his  agent  in  any  criminal  Court  :  but  the 
Court  declines  to  make  any  formal  order  on  the  Magistrate :  but  will 
intimate  to  him  the  above  opinion. 


11  Sipimbef  1862.  Siusss,  G.  J.,  HrsBBBT  &  Fobbes,  JJ» 

Keg.  V.  Tookapam. 

P^al  Oode  {Aot  XLV  of  \SW\  Sees.  191,  l99^False  evidenee^Knowledge^Belief^ 
Materiality. 

Under  seotions  191  and  193  of  the  Indian  Penal  Code,  false  evidence  most  be  intentionally 
false  to  the  knowledge  or  belief  of  the  person  giving  it :  cases  may  arise  in  which  materiality 
mar  not  be  essential  to  the  offence  described  in  the  above  sections,  bat  it  most  be  taken  into 
consideration  in  arriving  at  the  intention  with  which  the  false  statement  was  made. 

Order. —  False  evidence  under  sections  191  and  193  of  Indian  Penal 
Code  must  be  intentionally  false  to  the  knowledge  or  belief  of  the  person 
giving  it.  Cases  may  arise  in  which  materiality  may  not  be  essential  to 
the  offence  described  in  the  above  sections,  but  it  must  be  taken  into  consi- 
deration in  arriving  at  the  intention  with  which  the  false  statement  was 
made. 


1864. 

^i  February  1864.  Couch  4  Niwton,  JJ. 

RefiT*  V.  Bapu. 

Penal  Oode  (Act  XLV  of  1S60),  Sees.  415,  i%Q^Cheating^Belivery  of  property'^ 
Magistrat$^Se$Hons  Court. 

The  offence  of  cheating  accompanied  by  a  delivery  of  property  may  be  pnnished  nnder  either 
of  the  sections  415  or  480  of  the  Indian  Penal  Code  :  bnt  where  the  case  appears  to  be  of  a 
•eriooa  nature,  steps  most  be  taken  to  send  it  to  Coart  of  Session  for  trial  under  section  420  of 
the  Code. 

Order.  —  The  accused  in  cases  Nos.  657  and  688  appear  to  have  been 
charged  with  cheating  under  section  415  of  the  Indian  Penal  Code  and  the 
facts  proved  bring  the  case  within  that  section,  although  the  words  of 
section  420  are  also  applicable.  The  Court  are  of  opinion  that  effect 
should  if  possible  be  given  to  both  sections  of  the  Act,  and  that  the  offence 
of  cheating  accompanied  by  a  delivery  of  property  may  be  punished  under 
either  section.  When  tlie  case  appears  to  the  trying  authority  to  be  of  a 
serious  nature  steps  should  be  taken  that  it  may  be  sent  to  the  Court 
<tf  Session  and  punished  under  section  420,  but  the  trial  and  conviction 
under  section  417  by  a  Magistrate,  the  charge  being  framed  in  the  terms 
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of  that  section  is  not  an  excess  of  jurisdiction   which  would   necessitate 
the  conviction  being  annulled. 


1865. 

14  June  1866^  -  .  Codoh  ft  Niwioh,  JJ. 

Re^r*  V.  Mukun. 

Ptnal  Code  {Act  XLroflS^Q),SeeM.  35^,  SlS-^Criminal  foree-^Atiempt^Offence. 
Section  856  of  the  Indian  Penal  Code  applies  to  cases  of  using   criminal  force  in  an  at* 
tempt  to  commit  theft  and  not  to  those  cases  in  which  theft  has  been  aotoallj  committed. 

Order.— The  papers  to  be  returned.  The  Magistrate  to  inform  his 
subordinate  that  he  acted  very  improperly  in  punishing  an  oflTence 
which  according  to  his  own  statement  amounted  to  robbery  under 
sections  878  and  356  the  latter  of  which  applies  to  cases  of  using 
criminal  force  in  an  attempt  to  commit  theft  and  not  to  those 
in  which  theft  has  been  actually  committed.  He  ought  not,  by  deal- 
ing with  the  cases  under  sections  not  properly  applicable,  to  have  given 
himself  a  jurisdiction  which  he  would  not  have  had  if  he  had  treated  the 
case  as  one  of  robbery.  The  Court  remark  that  in  the  absence  of  explana- 
tion the  punishment  appears  inadequate  to  the  offence  described. 


^1  SeptemHr  1866.  Wbstboff^  Tuokbr  &  Warden,  J  J. 

RoiT*  V.  Raffhoo. 

Penal  Code  [Act  XLFof  1860),  Sec.  211— Fa^e  charge^Complaint— Civil  nature. 
Where  a  person  files  an  information  before  a  Magistrate,  disclosing  circumstances  of  a  cin^ 
nature,  he  can  not  be  proceeded  with  nnder  Section  211  of  the  Indian  Penal  Code  if  the  cir- 
cumstances alleged  hy  him  are  found  to  be  false. 

Order. — The  Court  reverse  the  conviction  and  sentence  and  order 
that  the  fine  if  paid,  be  returned.  The  false  charge  alleged  to  have 
been  made  by  the  accused  Raghoo  as  set  forth  by  the  Magistrate 
in  his  finding  does  not  amount  to  an  offence  against  Section  211 
of  the  Indian  Penal  Code.  The  accused  when  he  applied  to  the 
Magistrate  appears  to  have  prayed  him  to  compel  Babajee  bin 
Qopalla  the  prosecutor  to  specifically  perform  an  agreement  for  the 
sale  of  a  house  by  execution  of  a  conveyance  or  to  return  the  purchase 
money  alleged  to  have  been  paid  by  the  accused  to  Babajee  and  not  to 
have  sought  to  have  Babajee  punished  criminally.  The  Magistrate  ought 
under  those  circumstances  to  have  referred  the  accused  to  the  civil  Court. 
The  Court  would  further  observe  that  so  far  as  it  can  discover  from  the 
record  the  deposition  of  Baghoo  on  which  the  present  charge  against  him 
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has  been  founded   neither  appears  to  have  been  recorded   or  proved  in  this 
case  an   omission   which   ought  not  to  have  occurred. 


SO  November  1865.  Wesibopp,  Tcckbb  &  Warden  JJ» 

Reff.  V.  Vlthaee 

Praetice-^Jcinder  qf  charges^Adultery^Bemarriage, 
The  charges  of  adultery  and  of   marrjing    again    daring  die  life-time  of  her   hosband 
cannot  be  tried  together  at  one  triaU 

Order* — The  Session  Judge  to  be  informed  that  the  charges  of  adul*^ 
tery  and  of  marrying^  again  during  the  life  time  of  her  husband  should  not 
have  been  tried  together. 


^  December  1866.  Wistbopp  &  Tcokib,  JJ* 

Reff.  V.  OomeriKhan. 

P^nalCode  (Act  XLVof\BeO),8ees,S79,  U7^Tkeft^Property  belonging  to  aerused^ 
Criminal  trespass. 

The  acensed  was  charged  with  stealing  rice  plants  bnt  was  acquitted  on  that  charge 
bjr  the  Magistrate  as  it  did  not  appear  that  they  were  not  sown  by  and  the  property  of  the 
accused;  bnt  the  Magistrate  convicted  him  of  criminal  trespass  under  section  447  of  the  Indian 
Penal  Code  :— 

Eddt  reversing  the  conyiction,  that  the  conviction  for  criminal  trespass  was  inconsistent 
With  the  acqnittal  of  the  charge  of  theft  inasmuch  as  if  the  rice  plants  had  been  sown  by  anA 
were  the  property  of  the  accused  he  would  have  been  entitled  to  remove  them  and  could  not 
properly  have  been  treated  as  a  criminal  trespasser  for  so  doing. 

Order. — The  Court  observing  that  the  Subordinate  Magistrate  has 
acquitted  the  accused  of  theft  of  the  rice  plants  in  dispute  on  the  ground 
that  it  did  not  appear  that  they  were  not  sown  by  and  the  property  of  the 
accused  himself  reverse  the  conviction  of  and  ,  sentence  passed  upon  the 
accused  for  criminal  trespass  under  section  447  of  the  Indian  Penal  Code, 
that  conviction  being  inconsistent  with  the  acquittal  of  the  charge  of 
^heft  inasmuch  as  if  the  rice  plants  had  been  sown  by,  and  were  the 
property  of  the  accused,  he  would  have  been  entitled  to  remove  them,  and 
could  not  properly  have  been  treated  as  a  criminal  trespasser  for  so 
doing. 

The  Court  further  observe  that  there  is  not  any  clear  finding  by 
the  Subordinate  Magistrate  as  to  the  position  of  the  accused  with  reference 
to  the  prosecutor,  viz.  whether  the  accused  albeit  he  had  executed  what 
purported  to  be  a  deed  of  sale  of  the  land  was  in  fact  merely  a  mortgagor 
and  not  a  vendor,  and  if  the  latter,  whether  after  the  sale  the  accused  had 
become  tenant  to  the  prosecutor,  or  care-taker  of  the  land  sold  to  him. 
It  is  clear  that,  even  though  the  accused  may  have    sold  the  land  to  the 
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prosecutor,  yet  if  the  accused  became  tenant  to  or  care-taker  for  the 
prosecutor,  he  (the  accused)  could  not,  so  long  as  he  occupied  either  of 
these  characters,  have  been  rightly  treated  as  a  criminal  trespasser  on  the 
land. 

The  Court  although  it  quashes  the  conviction,  is  unable  to  concur  in 
the  view  taken  by  the  Magistrate  of  the  evidence  eiven  before  the 
Subordinate  Magistrate,  or  in  the  Magistrate's  opinion  that  there  is  reason 
to  believe  that  the  Subordinate  Magistrate  was  influenced  by  unworthy 
motives  in  arriving  at  his  decision. 


1866. 

£3  Mareh  1866.  Couch,  C.J,  A  Tookib,  J. 

R^.  ▼.  Jenkoo. 

Pr€^etie0^Convieti<m'^Burden  tf  proof » 
A  prisoner  must  be  convicted  npon  the  strength  of  the  caae  made  against  him  and  not 
in  consequence  of  his  inability  to  bring  forwaid  proof  of  his  innocence. 

Order. — The  Court  reverse  the  finding  and  sentence  passed  upon 
Dhondia  hin  Mooktajee  and  Koosaram  Dewjee  and  Dongro  hin  Amro  and 
Dharko  hin  Sankroo  and  order  that  they  be  discharged  unless  other  cause 
for  their  detention  appear. 

«  «  *  •  «  « 

The  Chief  Justice  and  Judges  consider  it  would  not  be  safe  to  convict 
five  prisoners  upon  the  uncorroborated  testimony  of  ar  single  witness 
(No.  3)  who  had  never  seen  any  of  them  before  and  who  describes  himself 
as  having  been  struck  in  several  parts  of  the  body  and  also  on  the  head 
by  which  latter  he  was  rendered  insensible  and  disabled  from  any  con- 
sciousness of  the  period  when  the  robbers  left  his  house. 

A  prisoner  musfc  be  convicted  upon  the  strength  of  the  case  made 
against  him  and  not  in  consequence  of  his  inability  to  bring  forward  proof 
of  his  innocence. 

In  the  trial  No.  132,  the  Session  Judge  improperly  recorded  the  deposi- 
tion of  a  witness  (No.  6)  upon  a  former  trial  when  that  witness  was  in 
Court  and  capable  of  being  examined;  such  evidence  was  quite  illegal  and 
should  not  have  been  received. 

In  case  No.  134,  the  Session  Judge  has  not  recorded  the  confessions  of 
Nos.  1  and  2,  incase  No.  131  which  he  relies  upon  as  evidence  against 
those  prisoners.  There  is,  however,  sufficient  evidence  in  case  to  support 
the  conviction. 
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19  April  1866.  Tucmb  4  QrBBS,  JJ. 

Raff.  V.  Rahae. 

Ptnal  Code  (Act  XLV of  lUO),  See.  899— Cirf|Hi5te  Komieide  not  amounting  to  murder^ 
Slementji  cf  the  qfinee. 

To  constltQte  culpable  homielde  not  amoanting  to  murder,  under  seetion  299  of  the  Indian 
Penal  Code,  it  most  be  eBtablisbed  that  death  was  cansed  by  an  act  done  either  with  the  inten- 
tion of  causing,  death  or  with  the  intention  of  causing  snchbodilj  injury  as  was  lUceljto  cause 
death  or  with  the  knowledge  on  the  part  of  the  doer  that  he  was  likely  by  such  act  to  cause 
death  :  without  one  or  other  of  these  elements  an  act  though  it  may  be  in  its  nature  criminal 
and  mayoccasiondeath,  will  not  amount  to  the  offence  of  culpable  homicide  of  either  description. 
Order — In  the  present  case  the  accused  has  been  tried  by  the  Session 
Court  at  Sattara  on  two  charges,  viz.^  *^murder,"  i.e.,  "culpable  homicide 
which  is  murder"and  "culpable  homicide  not  amounting  to  murder'*  and  has 
been  acquitted  of  the  more  heinous  crime  but  convicted  of  the  less  serious 
offence  and  sentenced  to^rigorous  imprisonment  for  two  years.  The  Session 
Judge  has  substantially  found  that  the  accused  a  girl  of  seventeen  pushed 
the  deceased  child  into  the  water  accidentally  in  the  course  of  a  struggle 
which  took  place  on  the  bank  of  a  river  in  consequence  of  the  accused  hav- 
ing seized  by  force  a  bead  of  gold  which  the  deceased  was  wearing  round 
her  neck  and  which  the  accused  claimed  as  an  ornament  of  her  own  which 
she  had  lost  sometime  previously  but  which  has  been  proved  to  have  been 
the  property  of  the  deceased  ;  and  he  has  excluded  from  his  consideration 
that  portion  of  the  accused's  statement  to  the  Magistrate  in  which  after 
declaring  that  the  fall  of  the  deceased  into  the  water  had  been  accidental 
she  admitted  that  she  had  let  drop  a  stone  which  had  hit  the  deceased 
while  she  was  in  the  water.  The  record  of  the  examination  of  the  accused 
by  the  Magistrate  on  this  point  is  so  scanty  and  incomplete  that  the  Court 
find  it  difficult  to  determine  the  precise  character  of  the  confession  which 
she  made  and  consider  that  the  Session  Judge  was  justified  in  rejecting 
this  portion  of  the  accused's  statement  which  was  not  substantiated  or 
supported  by  other  evidence  and  in  finding  the  facts  as  he  has  done  but 
this  finding  will  not  sustain  a  conviction  of  "  culpable  homicide  not 
amounting  to  murder."  To  constitute  this  last  named  offence,  which  is 
defined  in  Section  299  of  the  Indian  Penal  Code,  it  must  be  established  that 
death  was  caused  by  an  act  done  either  with  the  intention  of  causing 
death  or  with  the  intention  of  causing  such  bodily  injury  as  was 
likely  to  cause  death  or  with  the  knowledge  on  the  part  of  the 
doer  that  he  was  likely  by  such  act  to  cause  death  :  without  one 
or  other  of  these  elements  an  act  though  it  may  be  in  its  nature 
criminal  and  may  occasion  death,  will  not  amount  to  the  offence  of  culp- 
able homicide  of  either  description.     In  the  present  instance  if  the  fall 
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of  the  deceased  child  into  the  water  was  accidental  and  nothing  further  was 
done  by  the  accused,  as  has  been  found,  she  was  entitled  to  a  verdict  of 
acquittal  on  the  charge  of  ^^  culpable  homicide  not  amounting  to  murder'^ 
as  well  as  on  the  charge  of  ^^murder". 

The  couTiction  and  sentence  of  the  Lower  Court  must  therefore  be 
reversed  and  inasmuch  as  the  evidence  taken  does  not  in  the  Court's  judg- 
ment prove  the  commission  of  any  other  offence  for  the  only  evidence  of 
the  forcible  seizure  of  the  bead  is  the  confession  of  the  accused  which  is 
qualified  by  a  statement  that  she  believed  the  bead  to  be  her  own  property 
the  accused  must  be  discharged. 


leer. 

6  September  1867,  Gouoa,  C.  J..&  Niwton,  J. 

Keg.  ▼•  Pupushotam. 

Maintenances-Second  marriage  ^Cruelty  ^Living  separate^  Wife. 
A  wife  cannot  refuse  to  live  with  her  husband  on  the    ground  that  he   has  contracted  a 
second  marriage;  she  can  onlj  claim  maintenance  in   cases  where  she  can  prove  that    her 
husband  has  habitually  treated  her  with  cruelty. 

Read  a  letter  from  the  Session  Judge  of  Surat  dated  I9th  August 
1867,  No.  1160,  forwarding  for  the  orders  of  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure,  the  proceedings  of  the  Pull  Power 
Magistrate,  Surat  in  the  case  of  Purushottamdas  Eirparam  together  with 
a  copy  of  his  finding  in  appeal  and  states  that  the  Magistrate  Full  Power's 
order  directing  the  said  Purushottamdas  to  pay  a  monthly  allowance  of 
Rupees  4  to  his  wife  for  her  maintenance  appears  to  be  illegal  as  the 
accused  was  willing  to  maintain  her  provided  she  would  come  and  live 
with  him  which  she  refused  on  the  ground  that  her  husband  has  contracted 
a  second  marriage  and  it  is  impossible  to  live  happily  with  the  second 
wife  in  the  same  house. 

Order. — The  Court  reverses  the  Magistrate's  order  as  the  contracting 
a  second  marriage  unless  it  is  proved  that  the  husband  has  habitually 
treated  the  applicant  with  cruelty  is  not  sufficient  reason  for  her  refusing 
to  live  with  him. 
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1868. 

14  January  1868.  '       '  *  OoucH,  0.  J.  &  Newton.  J. 

Reg.  V.  Ohodapa. 

Penal  Code  {Act  XLF  o/18«0X  She.  40S— Crfmiikif  msappropHaHon-'Uonejf  fimmd 
Jrom  landm 

A  person  finding  ont  money  from  a  piece  of  land  parchased  by  him  and  appropriating 
it  to  his  own  nse  cannot*  be  oonvicted  of  criminal  miBappropriation, 

Read  a  letter  from  the  Magistrate  of  Belgaum  dated  the  17th  Decem- 
ber 1867,  No.  725,  forwarding  for  the  orders  of  the  High  Court  under  sec- 
tion 434  of  the  Code  of  Criminal  Procedure,  the  proceedings  of  the  2nd 
Glass  Subordinate  Magistrate  of  Athnee  in  the  case  of  Chodapa  bin  Erapa 
convicted  of  dishonest  misappropriation  of  property  and  sentenced  to  20 
days'  simple  imprisonment  and  to  pay  a  fine  of  Rupees  50  or  in  default  to 
a  further  term   of  imprisonment  for  6  days. 

Ordeb. — The  Court  reverse  the  conviction  and  the  sentence  on  the 
ground  stated  in  the  following  para  from  the*  Magistrate's  proceedings. 
'^Lastly  I  do  not  consider  that  Chodapa  committed  an  offence  at  all  and 
therefore  as  his  arrest  was  improper  so  was  his  conviction  and  sentence 
unjust.  The  rupees  which  he  acquired  were  derelict  and  not  in  the 
possession  of  any  person  and  Chodapa's  taking  them  cannot  be  considered 
a  dishonest  misappropriation  within  the  meaning  of  section  403  of 
Indian  Penal  Code.  Laxuman  the  person  from  whom  Chodapa  bought 
the  ground  20  years  ago,  does  not  claim  them  and  though  possibly 
they  belonged  to  the  former  proprietors  of  the  ground  they  had  long 
extinguished  their   ownership." 


11  March  1868.  Couch,  0.  J.  Sc  Nbwton,  J, 

Keg.  V.  SudasevapiMt. 

Practice — Accused^Voluntary  appearance — Absence  ofsttmmonsor  complaint. 
When  the  accneed  appears  rolnntarily  to  answer  a  charge,  the  want  of  sammons  or   of 
a  complaint  antecedent  to  the  issuing  of  a  sammons  becomes  immaterial. 

Read  a  return  from  the  Acting  Session  Judge  of  Canara  No.  85  dated 
the  7th  February  1868  to  the  Court's  writ  No.  147  of  the  23rd  January 
1868  certifying  the  record  and  proceedings  in  the  case  of  Sudasewappa 
Pandoorimgappa  as  required. 

Order. — The  facts  of  this  case  are  fully  stated  in  the  Magistrate's 
letter. 

The  Magistrate  Pull  Power  of  the  Karwar  Talooka  received  intima- 
tion through  an  annonymous   petition  that   a  village  accountant   in  his 
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District  had  reoeived  a  gratification  other  thaa  I^gal  remuneration  he 
l)eing  a  public  servant.  The  ryots  who  were  alleged  to  have  given  this 
gratification  were  sent  for,  and  in  the  presence  of  the  accused  deposed  to 
the  circumstance  mentioned  in  the  petition  and  the  Magistrate  convicted 
the  village  accountant  on  their   evidence. 

The  Sessions  Judge  on  appeal  annulled  the  conviction  and  sentence  on 
the  ground  that  although  the  appearance  of  the  accused  was  voluntary  the 
<lecisions  of  the  High  Court  in  the  cases  of  Reg.  v.  Deepehand  Khoosfuxl  (1) 
and  Beg.  v.  Bhagu  Oswree  (2)  obliged  him  to  hold  that  inasmuch  as  there 
had  been  no  complaint  previous  to  the  appearance  of  the  accused  the 
Magistrate  had  no  jurisdiction. 

The  Court  is  of  opinion  that  when  the  accused  appears  voluntarily  to 
answer  the  charge,  as  he  is  in  this  case  stated  by  the  Sessions  Judge  to 
have  done,  the  want  of  a  summons  or  of  a  complaint  in  order  to  the 
issuing  of  a  summons  (Section  66  Criminal  Procedure  Code)  becomes 
immaterial.  Paley  on  Convictions,  Chap.  2,  Sec.  4,3rd  Edition,  and  the 
cases  there  cited  and  also  Turner  v.  The  Post  Master  General  (3). 
The  Sessions  Judge  has  misapprehended  the  decisions  of  the  High  Court  in 
the  cases  which  he  has  quoted.  In  the  first  of  these,  that  of  Deepchund  • 
£%oos/iaZ,  the  case  having  been  sent  by  the  Moonsiffto  the  Magistrate  of 
the  District  it  was  tried  by  another  Magistrate  without  any  complaint 
having  been  made  to  him  and  it  was  not  suggested  that  the  accused  appear- 
ed voluntarily.  In  the  second,  the  case  of  Bhagu  wulud  Oearee,  no  com- 
plaint was  made  to  the  Magistrate  who  tried  the  case  and  it  had  been 
illegally  referred  by  a  Sub-Magistrate  to  a  Magistrate  Full    Power. 

In  the  third  case  described  by  the  Sessions  Judge  as  one  in  which  the 
High  Court  held  the  trial  before  the  Session  Court  to  be  good  although  no 
complaint  had  been  preferred  under  section  179  to  the  Magistrate  who 
made  the  committal,  the  High  Court  expressly  stated  as  the  ground  of  its 
decision  that  in  order  to  give  the  Sessions  Court  jurisdiction  it  was  only 
necessary  under  section  359  of  the  Code  of  Criminal  Procedure  that  there 
should  be  a  charge  preferred  by  a  Magistrate  or  other  c^cer  specially 
empowered  to  make  commitments  to  such  Court.  The  Court  was  not 
called  upon  to  determine  what  would  have  been  the  effect  of  the  want  of  a 
complaint  if  the  validity  of  the  commitment  had  been  questioned  in  the 
High  Court  before  the  trial  had  been  completed  in  the  Sessions  Court  which 
could  not  itself  treat  a  commitment  so  made  as  a  nullity.  The  Sessions 
Judge  is  entirely  wrong  in  inferring  the  decision  of  the  Court  to  have  been 
that  section  179  of  the  Code  of  Criminal  Procedure  does  not   equally  with 

(1)  4  Bom.  H.  a  Bn  80.  (S)  4  Bom.  H. C.  B.,S4.  (8)  34  L.  J.  li.  C,  10. 
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section  248  require  a  complaiat.  The  Court  does  not  concur  in  the  opi- 
nion of  the  Sessions  Judge  that  the  taking  a  complaint  and  issuing  a 
summons  thereon  are  ministerial  acts.  In  cases  not  referred  to  by  the 
Sessions  Judge  the  Court  has  held  that  when  a  case  is  sent  under 
sections  168,  169  or  170  and  the  Magistrate  to  whom  the  case  is  sent  by 
the  Court  himself  investigates  it,  no  complaint  is  necessary  when  the 
Court  itself  holds  an  investigation  nor  where  the  accused  is  lawfully 
apprehended  by  the  Police  without  a  warrant  and  duly  brought  before  the 
Magistrate.  The  Court  therefore  reverses  the  order  of  the  Sessions  Judge 
and  directs  him  to  hear  the  appeal  on  its  merits. 


15  JprU  1868.  Ao.  C.J.,  A  Tucker,  J, 

R0ff.  ▼.  ViUeep. 

Bmal  Cods  (Act  XL  V  of  ISSO),  See.  lAX^OHminal  trespass^^Jftnee  -  Elements. 
To  sapport  a  conviekion  of  criminal   trespass  it  is  necessary  to    prore    that    the    accased 
entered  upon  the  property  of  another  with  the  intent  of  committing  an   offence    made  punish- 
able hj  the  general  criminal  law  or  to  intimidate,  insult  or  annojr. 

Rbad  a  letter  from  the  acting  Sessions  Judge  of  Ahmedabad  dated 
the  25th  March  1868,  No.  266,  forwarding  for  the  orders  of  the  High  Court 
under  section  434  of  the  Code  of  Criminal  Procedure  the  proceedings  of  the 
Pull  Power  Magistrate  of  Ahmedabad  in  the  case  of  Viyeer  Kussum 
convicted  of  criminal  trespass  and  sentenced  to  suffer  rigorous  imprison- 
ment for  twenty  days. 

Order: — The  Court  reverses  the  conviction  and  sentence  passed  upon 
Vujeer  Kassum  because  the  facts  held  proved,  do  not  constitute  the  offence 
of  criminal  trespass.  In  order  to  justify  the  conviction  of  the  accused  it 
was  necessary  that  it  should  have  been  proved  that  he  entered  the  bar» 
racks  with  the  intent  of  committing  an  offence  made  punishable  by  the 
general  Criminal  Law  or  to  intimidate,  insult  or  annoy  and  it  considers- 
that  both  conviction  and  sentence  in  this  case  are  not  creditable  to  the 
trying  Magistrate. 


20  May  1868.  Ao.C.J.,  A  Tuckbb  J. 

Reff.  V.  Jeeva  Amtha. 

Accused^Ineanity  -^ Hereditary  insanity^Presumption. 
The  facts  that  the  conduct  of  the  accused  at  the  time  of  the  trial  was  unusual  and  that   his 
father  was  insane  do  not  justify  the  conclusion  that  the  accnscd  at  the  time  of    committing   the 
offence  was  bj  reason  of  unsoundness  of  mind  incapable  of  knowing  the  nature  of  the   act   or 
that  he  was  doing  what  was  wrong  and  contrary  to  Ilw. 

Order. — On  a   consideration    of  the  character  of  the  prisoner's    con-^ 
fession  before  the  Magistrate  the  Court  are  of  opinion  that    the    evidence 
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of  the  Oivil  Surgeon  now  taken  by  the  acting  Sessions  Judge  as  to  the 
prisoner's  weakness  of  intellect  and  the  other  depositions  recorded  to  show 
that  his  conduct  has  oflatebeenin  some  respects  unusual  and  that  his 
father  was  insane  do  not  justify  the  conclusion  that  the  accused  at  the 
time  of  committing  the  offence  was  by  reason  of  unsoundness  of  mind  in- 
capable of  knowing  the  nature  of  the  act  or  that  he  was  doing  what  was 
wrong  and  contrary  to  law. 

The  Court  cannot,  therefore,  recommend  that  he  should  be  pardoned 
on  the  ground  of  insanity  as  suggested  by  the  acting  Sessions  Judge  but 
considering  that  the  execution  of  the  warrant  was  postponed  and  that  so 
much  delay  has  occurred,  and  this  investigation  been  made  they  think 
undesirable  that  the  sentence  of  detth  should  now  be  carried  into  effect 
and  would  recommend  Government  to  commute  it  to  one  of  transportation 
for  life. 

S  September  1868.  Nbwton  A  TaoEBB,  JJ» 

Roff*  V.  Shewoo. 

P^nal  Code  {Act  XLV  of   I860),  iSfec.  268— Pk^/tc  J^yAsanct^-^QffvMwt  odour. 
Every  act  which  caaaes  an  offensive  odour  does  not  necessarily  oonstitnte  a  public  nuisances 
in  all  prosecutions  under  section  268  of  the  Indian  Penal  Code  all  the  essentials  required  bj  the 
section  must  be  duly  established  by  evidence. 

Order. — Every  act  which  Cixuses  an  offensive  odour  does  not 
necessarily  constitute  a  public  nuisance  and  in  all  prosecutions  under 
section  268  of  the  Indian  Penal  Code — the  fact  that  the  act  complained  of 
causes  any  common  injury,  danger  or  annoyance  to  the  public  or  the 
people  in  general  who  dwell  or  occupy  property  in  the  vicinity  or  must 
necessarily  cause  iiyury  obstruction,  danger  or  annoyance  to  persons  who 
may  have  occasion  to  use  any  public  right  must  be  duly  established  by 
evidence* 


4  September  1868.  Nbwtok  k  Tuokbb  JJ. 

Rear.  ▼•  Toopebajkhan. 

Catile^Siraying^  Wrongful  lois^Intention^Knowledge. 
The  mere  permitting  of  cattle  by  the  accused  to    stray  does  not  establish  his  intention  to 
cause  or  knowledge  that  he  was  likely  to  cause  wrongful  loss  or  damage  thereby  to  the  public 
or  any  person. 

Read  a  letter  from  the  Magistrate  F.  P.  in  charge  of  Ahmedabad,  No. 
740,  dated  the  10th  August  1868,  referring  under  section  434  of  the  Oode 
of  Criminal  Proceedure,  the  procedings  of  Ist  Class  Sub-Magistrate  of 
Dhdika  in  the  case  of  the  Qv^n  v.  Toord>ajJch(in  Joravurkhan  and  15 
others  for  the  orders  of  the  High  Court. 


Google 


Digitized  by  VjOOQ 


12  trumpoRTED  oumikal  oilses.  [1S6S 

Order. — ^The  Court  rererses  the  conviction  and  sentence.  Tb^ 
Magistrate  oommitted  an  error  in  law  in  inferring  that  the  mere  permit- 
ting of  cattle  by  the  accused  to  stray  establishes  his  intent  to  cause  or 
knOTiiedge  that  he  was  likely  to  cause  wrongful  loss  or  damage  thereby  ta 
the  public  or  any  person. 

9  December  1868.  Tookbr  &  Gibbs,  JJ^ 

Re^r-  V.  Shlddunffowda. 

Penal  Code  {Act,  KLFof  1860),  See.  ^^Z^Forgery^Copy^Incorreet  eopy^PoHee  Diary. 

The  accused  was  convicted  of  forgery  on  the  ground  that  he  sent  an  Imperfect  copy  of  hia^ 
baryta  the  8aperiiite«dent  of  Police  :  the  High  Court  reT-eraed  the  ooaTiction  on  the  grotiid 
tfeat  the  two  lines  not  embodied  i«  the  copy  sent  ^re  eridently  interpolations  in  the  original 
diary,  subsequently  struck  though  with  the  pen  ;  and  that  no  forgery  could  be  established  unless 
it  were  proved  that  these  interpolations  were  extant  on  the  diary  and  had  not  been  struck, 
though  at  the  time  the  copy  was  made. 

Resumed  consideration  of  the  petition  of  Shiddungowda  bin  Giriap- 
gowda  and  Deawungowda  bin  Shiddungowda  and  Busgugwda  bin  Gadgei- 
gamda  by  Vakil  Vishwanath  Narayan  Mundlik  and  counsel  Mr.  White 
last  before  the  Court  on  the  27th  August  1868. 

Read  a  return  from  the  Assistant  Session  Judge  in  chaijge  sudder 
station  Dharwar  dated  the  29th  October,  1868,  No*  1238,  to  the  Court's 
writ  No*  1327  of  the  above  date  certifying  the  Record  and  Proceedings  in^ 
the  case  as  required. 

Resumed  consideration  c^  the  petition  of  Kooshaba  bin  Mahadoosa  and 
Fukrood  Saheb  wulad  Moostan  Saheb  and  Murdar  Saheb  wulad  Shaik 
Soostoom  by  Vukeel  Mr.  Nanabhai  Hureedas  last  before  the  Court  on  the^ 
3rd  September  1868. 

Mr.  Dhirajlal  Muthooradas,  Government  Prosecutor. 

Judgment. — In  this  case  the  first  prisoner  Kristnarao  has  been  con* 
victed  on  the  7th  4iead  of  the  charge  of  forgery  and  also  together  with, 
prisoners  No.  2  Shaik  Madar,  3  Pukroodeen,  14  Shiddungowda,  15  Deawun- 
gowda and  16  BussungoWda  on  the  3rd  head  of  "  voluntarily  causing 
grievous  hurt  to  one  Doorga  deceased  to  extort  information  which  might 
lead  to  the  detection  of  an  offence.  '* 

With  regard  to  the  charge  against  the  first  prisoner  for  forgery— The 
Court  cannot  And  any  circumstances  to  show  in  what  the  alleged  forgery 
consisted,  it  would  appear  from  the  finding  of  the  Sessions  Judge  that  it 
was  in  sending  an  imperfect  copy  of  his  diary  to  the  Superintendent  of 
Police,  but  if  this  is  the  charge,  it  must  fall  to  the  ground  as  the  two  fines 
not  sent.,  were  evidently  interpolations  in  the  original  diary^  subsequently 
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struck  through  with  the  pen.  Wherefore  unless  it  were  proved,  which  it 
i«  not,  that  these  interpolaticms  were  extant  on  the  diary  and  had  not  been 
struck  through  J  at  the  time  the  copy  was  made,  no  forgery  is  established. 
The  Court  therefore  reverse  the  conviction  and  sentence  on  this  head  of  the 
diarge. 

The  conviction  on  the  3rd  head  rests  solely  on*  the  evidence  of  certain 
witnesses  Nos.  27,  28, 29  &  30  of  whom  the  first  three  depose  to  the  deceased 
having  been  taken  into  the  ginning  house  by  the  Police  and  No.  27  to 
hearing  his  cries  while  there,  which  Nos.  28  and  29  do  not  mention  ;  while 
No.  30  states  he  only  heard  deoeaied  talking  loudly,  but  not  crying  or 
shouting.  It  is  not  shown  what  became  of  deceased  until  he  was  found 
the  next  morning  in  the  Dlaharwara  with  his  throat  cut.  The  Sessions 
Judge  apparently  disbelieves  No.  30  the  informer  as  to  much  of  his  evidence 
and  quantity  of  blood  found  in  the  vicinity  of  the  body  as  deposed  to  by  all 
the  witnesses  examined  on  this  point  prevents  the  supposition  that  the 
throat  was  cut  after  death  as  alleged  to  hide  his  accidental  death  by  hanging. 
The  chief  medical  authorities  on  this  point  concur  that  only  a  small 
quantity  of  venous  blood  would  under  such  circumstances  have  issued 
(vide — Taylor  on  Medical  Jurisprudence  and  Guy  on  Forensic  Medicine). 
The  statement  of  No.  30  is  therefore  not  reliable  and  the  only  evidence 
remaining  is  of  the  fellow-prisoners  of  deceased;  viz.f  his  mistress  No.  29, 
her  mother  28  and  her  brother  27.  Now  with  regard  to  these  it  is  to  be 
remarked  that  they  never  said  a  word  about  the  illusage  of  deceased  Until 
some  months  after  the  alleged  occurrence,  and  although  summoned  by  the 
Mamlatdar  {vide,  Magistrate's  proceedings)  when  the  Police  were  away 
from  the  village — they  then  did  not  say  a  word  about  this  maltreatment. 
It  is  further  to  be  remarked  that  even  if  their  evidence  be  trustworthy  it 
does  not  prove  the  commission  of  **  grievous  hurt  "  by  the  prisoners  ;  the 
utmost  that  the  present  testimony  amounts  to  is  that  he  may  have  been 
hurt  —and  this  only  can  be  inferred  from  one  of  them  saying  he  heard  the 
deceased  cry  out  when  in  the  ginning  house.  But  the  Court  cannot  up*, 
hold  convictions  supported  by  slight  evidence  and  without  any  explanation 
why  the  accused  made  no  disclosure  when  examined  by  a  Magistrate  in  the 
absence  of  the  Police  soon  after  the  occurrence.  It  is  much  to  be  regretted 
that  the  Sessions  Judge  did  not  question  these  witnesses  on  this   point. 

Under  this  view  the  Court  reverse  the  conviction  and  sentence  on 
prisoners  1, 2, 3, 14„16  on  the  3rd  head  of  the  charge  ea^d  order  their  release. 

The  Court  cannot  conclude  without  expressing  its  r^et  that  so  great 
a  length  of  time  should  have  been  allowed  to  elapse  from  the  time  when 
rumours  first  reached  the  authorities  that  ther^  had  been   misconduct  oa 
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the  part  of  the  Police  in  the  investigation  of  the  ciroumstances  of  the  death 
ofDurgatothe  time  the  enquiry  which  resulted  in  the  present  trial 
was  commenced  and  also  at  the  further  diBlay  which  occurred  before  the 
Magistrate,  Mr.  Heam,  which  has  not  been  satisfactorily  explained.  Further 
the  Court  are  unable  to  understand  why,  supposing  that  Sessions  Judge 
believed  the  witnesses  27,  28  and  29,  he  did  not  frame  charges  against 
the  prisoners  for  maltreating  those  persons.  The  yrhole  case  appears  to 
have  been  sadly  mismanaged  from  the  beginning  to  the  end. 


1869. 

2  July  1869.  Wabdbn  &  Llotd,  JJ. 

Re^r*  ▼•  Patha.* 

Bjiwi  Oode{Act  XLV  o/lSSO),  Sec.  iir—Publio  spring^Biver. 
A  river  is  not  a  pablic  spring  within  the  meaning  of  section  277  of  the  Indian  P^nal  Code. 
Read  a  letter  from  the  acting  Magistrate  ofEhairaNo.  315  dated 
the  15th  June  1869  referring  under  section  434  of  the  Code  of  Criminal 
Procedure,  the  proceedings  of  the  1st  Class  Subordinate  Magistrate  of 
Kapurwunj  in  the  case  of  the  Queen  v.  Futha  Tukha  and  27  others  for  the 
orders  of  the  High  Court. 

Ordeb. — Conviction  and  sentence  reversed.  Fine  if  paid  to  be  refunded. 


7  July  1869.  Qibbs  <k  Mblvill,  JJ. 

^  Roff.  V.  Chundepsungjee. 

Penal  Code  (Act  XLV  o/ 1S60),  Sees.  WO,  lA^^Murder^VtUawfia  assembly  ^Common 
object. 

The  common  object  of  an  nnlawfal  assembly  was  to  beat  a  person,  and  two  of  the  persons 
were  armed  with  wooden  bars.  In  beating  the  deceased,  the  armed  persons  nsed  the  bars 
rather  severely  and  the  other  persons  of  the  assembly  simply  nsed  their  hands  on  tho 
deceased: — 

Bdd^  that  section  110  of  the  Indian  Penal  Code  was  applicable  to  the  case  and  the  persons 
who  were  not  armed  were  gnilty  of  only  Tolantarily  causing  grirons  hnrt. 

Judgment. — The  evidence  proves  clearly  that  the  six  prisoners  were 
members  of  an  unlawful  assembly,  the  common  object  of  which  was  to 
beat  witness  No.  1,  Bharutsung.  The  deceased  who  was  Bharutsungjee's 
brother  interfered  and  was  felled  to  the  ground  by  a  blow  on  the  head  from 
prisoner  No.  1.  As  he  lay  on  the  ground,  prisoner  No.  2  struck  him  an- 
other blow  on  the  back  of  the  head,  prisoners  Nos.  3  and  4  struck  him 
once  on  the  belly  and  prisoners  Nos.  5  and  6  kicked  him  once  on  the 
same  part  of  his  person. 

The  weapons  used  by  the  first  two  prisoners  were  formidable  pieces 
*  Criminal  BuUng. 
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of  wood  (aros)  forming  the  sides  of  a  cart,  and  described  as  being  bet- 
ween 3  and  4  feet  long  and  two  inches  in  diameter.  The  weapons  with 
which  the  deceased  was  struck  by  prisoners  Nos.  3  and  4  are  described  as 
bamboo  sticks  from  5  to  6  feet  in  length  and  |  to  |  inches  in  diameter. 

There  seems  no  reason  to  doubt  (though  it  is  to  be  regretted  that 
there  is  no  medical  evidence)  that  death  ensued  from  the  wounds  inflicted 
by  the  first  two  prisoners  and  that  the  injuries  inflicted  by  the  other  pri- 
soners were  not  such  as  were  likely  to  cause  death. 

Such  being  the  facts  we  have  to  consider  whether  they  are  sufficient 
to  sustain  the  conviction  of  murder. 

The  learned  Sessions  Judge  has  found  that  all  the  prisoners,  whether 
upon  general  principles,  or  under  the  special  provisions  of  section  149  of 
the  Indian  Penal  Code,  are  equally  guilty,  because  they  were  acting  in 
concert,  and  the  beating  was  in  furtherance  of  a  common  design. 

It  seems  certain  that  the  common  design  was  only  to  inflict  a  beating 
and  not  to  kill  any  person,  but  nevertheless  the  law  as  laid  down  in  sec- 
tion 149  has  been  correctly  stated  by 4; he  learned  Sessions  Judge,  if  it  be 
held  to  be  proved  that  the  prisoners  all  knew  that  the  death  of  any  person 
was  likely  to  be  caused  in  the  prosecution  of  their  object. 

When  the  first  two  prisoners  struck  the  deceased  on  the  head  with 
such  formidable  weapons  as  those  which  they  used  they  must  have  known 
that  the  act  was  so  imminently  dangerous  that  it  would  in  all  probability 
cause  death  or  such  bodily  injury  as  was  likely  to  cause  death.  They 
were  therefore  legally  guilty  of  murder  there  being  in  our  opinion  no 
sufficient  proof  of  any  circumtsances  which  would  bring  the  case  within 
any  of  the  exceptions  mentioned  in  section  300  of  the  Indian  Penal  Code. 

The  other  prisoners  may  not  have  observed  how  prisoners  Nos.  1  and  2 
were  armed  ;  or  if  they  observed  it  they  may  not  have  supposed  that  pri- 
soners Nos.  1  and  2  would  use  their  clubs  with  such  a  reckless  disregard  of 
human  life.  It  cannot  therefore  be  said  that  when  they  entered  the  fray, 
they  must  have  known  that  murder  was  likely  to  be  committed  in  prosecu- 
tion of  their  object.  Their  object  was  simply  to  cause  hurt,  and  in  pursuance 
of  their  object  they  are  not  shown  to  have  themselves  inflicted  greater  injury 
than  that  which  the  Code  defines  as  hurt.  They  are  not  proved  to  have 
shared  in,  and  therefore  are  not  responsible  for  the  murderous  intentions  of 
the  first  two  prisoners.  Their  case  seems  to  come  properly  within  the 
provisions  of  section  llO^of  the  Code,  which  is  as  follows  : — 

<*  Whoever   abets   the  commission    of  an  offence    shall,  if  the  person 
abetted  does    the  act  with  a  different  intention  or  knowledge  from   that  of 
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the  abettor,  be  punished  with  the  punishment  provided  for  the  offence 
which  would  have  been  committed  if  the  act  had  been  done  with  the  inten- 
tion  or  knowledge  of  the  abettor  and  with  v^  other.  ** 

The  Qonviction  in  the  case  of  prisoners  Nos.  3  and  6  is  altered  into  a 
conviction  for  voluntarily  causing  hurt,  an  o£knce  punishable  under 
secti(Hi  323  of  the  Indian  Penal  Code,  and  each  prisoner  is  sentenced  to 
one  year's  rigorous  imprisonment  and  to  pay  a  fine  of  Rupees  250,  or  in 
default  to  undergo  additional  rigorous  imprisonment  for  .  three  months. 

The  conviction  and  sentence  on  prisoners  Nos.  1  and  2  must  be  con- 
firmed, but  taking  into  consideration  all  the  circumstances  of  the  case, 
we  are  willing  to  recommend  to  Government  that  the  sentence  be  com- 
muted to  one  of  rigorous  imprisonment  for   ten  years. 


8  July  1869.  Wabdsh  k  Llotd,  JJ. 

Reff.  V.  Ooolabohand.'* 

CrtmtnoZ  ProeedMrt  Code  {Act  XXV.  of  ISSl)  See.  259,  Ohap.  XTF-^omplainant^ 
Non-^ppearanee^-^DiinUssal  qf  complaint. 

The  prorisioiiB  of  section  259  of  the  Ck>de  of  Criminal  Procedure  do  not  apply  to  cases 
where  an  accnsed  person  is  charged  with  an  offence  punishable  with  imprisonment  exceeding 
six  months  and  triable  under  Chapter  XIV ;  a  trying  Magistrate  therefore  has  no  power  to 
dismiss  a  complaint  for  an  offence  of  roluntarily  oatising  hurt  in  consequence  of  the  non-appear- 
ance of  a  complainant 

Read  a  return  from  the  Session  Judge  of  Surat  No.  1004  dated  the 
24.th  June  1869  to  the.  Court's  Writ  No.  685  of  the  10th  May  1869  certify- 
ing  the  Record  and  Proceedings  in  the  case  of  the  Que&n  v.  Goolahchand 
Kulancha/nd  and  Roopchand  Raychand  and  Itcha  wife  of  Roopchand  and 
Nemkore  daughter  of  Roopchand  and  Hurkore  wife  of  (Joolabchand  and 
Umrut  wife  of  Kulan  called  for  by  the  High  Court  on  a  review  of  the 
Criminal  return  of  the  Subordinate  Magistrates  of  Surat  for  the  month  of 
December  1868. 

Orbbe. — The  First  Class  Subordinate  Magistrate  had  no  power  to  dis- 
miss the  case  as  the  provisions  of  section  259  Criminal  Procedure  Code 
do  not  apply  in  a  case  where  the  accused  is  charged  with  an  offence  punish- 
able with  imprisonment  exceeding  six  months. 

The  Subordinate  Magistrate  should  therefore  dispose  of  the  case. ac- 
cording to  law. 


*  Criminal  BuHng. 
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CrimiMlProeeamre  Ode  (Act  XXV  rf  \%%\\Btc.  Vl\^09mfUiiiilt^WliMfwal. 
Where  an  offence  charged  if  punishable  with  imprlBonment  exceeding  six  montht  and  triable 
tinder  Chapter  XIV,   section  271  of  the  Code  of  Criminal  Procednre  does  not  appljr,  and  a 
complaint  alleging  the  commisskm  of  mieh  an  offence  cannot  be  withdrawn. 

Read  a  return  from  the  Session  Judge  of  Surat  No.  1005  dated  the 
24th  June  1869  to  the  Court's  Writ  No.  688  of  the  10th  May  1869  certifying 
the  Record  and  Proceedings  :in  the  case  of  the  Queen  v.  Jeenica  BomJUi 
called  for  by  the:  High  Court  on  a  review  of  the  Criminal  return  of  the 
Subordinate  Magistrates  of  Surat  for  the  month  of  December  1868. 

Obdbr.— The  2nd  Class  Subordinate  Magistrate  is  wrong  in  allowing 
the  complainant  to  withdraw  his  complaint,  because  the  offence  charged 
was  voluntarily  causing  hurt  which  is  punishable  with  imprisonment 
exceeding  six  months  and  section  271,  Criminal  Procedure  Code,  was  not 
applicable.  The  Court,  however,  consider  it  unnecessary  to  issue  an  order 
directing  the.  accused  to  be  put  upon  his  trial  again. 


16  July  1669.  Wabden  Ss  Lloyd,  J  J. 

Reff.  V.  Khushal.* 

renal  Code  {Act  XLF   oj  1860),  Sec.  VS^Befusal  to  receive  and  eign  a  summons. 
A  refusal  to  receive  and  sign  a  snmmonB  does  not  constitnte  a   prevention  of  serrice  within 
the  meaning  of  section  17S  of  the  Indian  Penal  Code. 

Read  a  return  from  the  Session  Judge  of  Surat  No.  1031  dated  the 
28th  June  li{69,  referring  under  section  434  of  the  Code  of  Criminal  Pro- 
cedure, the  proceedings  of  the  Magistrate  F.  P.  of  Surat  in  the  case  of  the 
Queen  v.  Khoosal  Prubhoodas  for  the  orders  of  the  High  Court. 

Ordee. — Conviction  and  sentence  reversed.  Pine  if  paid  to  be 
returned* 


£0  July  1869.  Wabdxn  k  Llotd,  J  J. 

Keg.  V.  Gk>i>ala  Shipu.* 

Criminal  Procedure  Code  {Act  XXFqf  lUl),  Sec.  412— 6'eMfoiu  Judge^Appeal^Ae- 
quittal  qfaccused^Be-arrest. 

An  accused  person  acquitted  and  discharged  hj  a  Sessions  Judge  on  hearing  an  appeal 
which  he  was  not  entitled  by  Jaw  to  hear,  may  be  re-arrested  even  after  the  expiration  of  the 
period  to  which  he  was  originally  sentenced  to  be  imprisoned  and  made  to  undergo  the 
remaining  portion  of  the  sentence. 

Kead  a  return  from  the  Session  Judge  of  Ahmednugur  Nu.  677  dated 
the  26th  June  1869  to  the  Court's  Writ  No.  856  of  the  9th  idem  certifying 

^Criminal  Buling. 
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the  Record  and  Proceedings  in  the  case  of  the  QUfeen  t.  OopaUa  VHxlad 
Sheeroo  and  tvx>  others  called  for  by  the  High  Court  on  a  review  of  a 
letter  from  the  Magistrate  of  Ahmednugur. 

Ordbr. — The  proceedings  of  the  Session  Judge  annulled  as  he  had  no 
jurisdiction  to  hear  an  appeal  from  a  Subordinate  Magistrate.  The  accused 
should  be  rearrested  and  returned  to  jail. 


27  July  1869.  Bbsolutioh  ih  Ohaiibebs^ 

AhmednuffffUP  MaflrlstPate'a  Letter  No.  1984  of  1869.* 

Crimiml  Procedure  Code  (Act  XXF  of  1861),  Sees.  23  G,  278— DiVfric*  Magutrate^ 
Beferenee^PracUee. 

A  Migistrate  Full  Power  ifl  not  a  Subordinate  Magistrate  within  the  meaning  of  Chapter 
XVI  of  the  Code  of  Criminal  Procedure,  eection  »8G.  of  which  has  not  altered  the  law  ai. 
regards  the  power  of  the  District  Magistrate  to  refer  cases  under  section  878  of.  the  Code, 

29  July  1869.  Warden  &  Lloyd,  JJ. 

In  re  AkbRP  Alt.« 

Criminal  Procedure  Code  (Act  XXFo/lsei),  Ch.  Xx's^cs.  308,  Bl5^Magistrate^IUferenee. 

The  Magistrate  of  the  District  had  no  power,  under  the  Code  of  Criminal  Procedure  be- 
fore it  was  amended  by  Act  Vm  of  1869,  to  refer  an  inquiry  under  Chapter  XX  of  the  Code  to  a 
Magistrate  Full  Power,  nor  had  tbe  latter  any  power  to  refer  it  to  a  Subordinate  Magistrate. 

Read  a  letter  from  the  Session  Judge  of  Khandesh  No.  755  dated  tho 
lOtJi  July  1869,  referring  under  section  431  of  the  Code  of  Criminal  Pro- 
cedure, the  proceedings  of  the  District  Magistrate  of  Khandesh  in  con- 
nection with  a  notice  issued  by  the  District  Magistrate  directing  Akberali 
Daoodbhaee  Bhoree  to  remove  a  certain  building  erected  by  him  at  Shada 
for  the  orders  of  the  High  Court. 

Order. — The  Court  annul  the  proceedings  of  the  Subordinate  Magis- 
trate as  at  the  time  of  the  investigation  the  District  Magistrate  had  no 
power  to  refer  the  matter  for  inquiry  to  the  Pull  Power  Magistrate  nor  had 
the  latter  any  power  to  refer  it  to  the  Subordinate  Magistrate. 


3  Jugust  1869.  Rbsoldtion  in  Ohambbbs. 

KhandMh  Session  Judge's  Letter  No.  815  of  I860.* 

Criminal  Procedure  Code  (Aet  XXF  cflBtl),  Sec.  AB-^Indian  Penal  Code-~Aceused sen* 
fenced  while  under  going  another  sentenee^-Appeal^PraeUce. 

When  a  sentence  of  imprieonment  for  an  offence  nnder  the  Indian  Penal  Code  is  passed 
upon  an  accused  person  who  had  jast  previously  been  convicted  and  sentenced  for  another  offeace^ 
it  appears  to  be  contrary  to  the  provisions  of  section  48,  Criminal  Procedure  Code,  to  make  the 
second  sentence  concurrent  with  the  first.    In  such  cases,  although  one  of  the  sentences  maybe 

inoperative  the  accused  has  a  right  of  appeal  against  either  conviction. ^^^ 

^Criminal  BuUng. 
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^  Auguit  1869.  Wabdbv  A  Llotd,  JJ. 

Keg.  V.  Sattya.* 

Criminai  Proeedure  Code  (Act  XXVqf  1861 ),  See.  999^Ae€used^Bea—SUence  ofaeeuted^ 
When  an  accused  person  makes  no  answer  to  the  inqoiry  whether  he  is  gniltj  or  has  anj 
•defence  to^make,  an  inqniry  shoold  be  made  whether  that  person  is  obstinately  mate  or  dumb  or 
ex  visitatione  DeL  If  he  be  fonnd  to  be  obstinately  mate,  a  plea  of  'not  gailty*  shoald  be  recorded 
And  the  trial  proceeded  with.  If  foand  to  be  damb  ex  visitaHone  Dei,  an  inqnirj  shoald  be  made 
as  to  whether  he  is  sane  or  insane  and  capable  of  being  tried;  if  found  sane,  a  plea  of  *  not  gailtj* 
shoald  be  recorded  and  the  trial  proceeded  with;  but  if  foand  to  be  insane,  the  procedure  laid 
down  in  Chapter  XXYII  of  the  Code  oi  Criminal  Procedure,  shoald  be  followed. 

Order: — ^The  order  of  the  Magistrate  is  annulled  and  he  is  directed 
:to  dispose  of  the  case  in  accordance  with  the  procedure  pointed  out  by 
the  Sessions  Judge  in  his  minute  of  the  23rd  June  1869. 


12  Angugt  1869.  Wabdbn  Ss  Llotd,  JJ. 

Keg.  V.  Ganpatee.* 

Penal  Code  {Act  XLFof  1860),  See.  279— CarcZew  driving^BuUocks^Nose-itringi. 
The  mere  driying  of  a  cart  the  ballocks  of  which  have  no  nose-strings  does  not  constitnte 
An  offence  ander  section  279  of  the  Indian  Penal  Code. 

Read  a  return  from  the  Session  Judge  of  Sattara  No.  561  dated  the 
19th  July  1869  to  the  Court's  writ  No.  1055  of  the  29th  June  1869  certi- 
fying the  Record  and  Proceedings  in  the  case  of  the  Queen  v.  Oanpaiee 
bm  Tadoujee  TcUookee  called  ioi  by  the  High  Court  on  a  review  of  the 
Criminal  return  of  the  Subordinate  Magistrates  of  Sattara  for  the  month 
of  February  1869. 

Order. — The  Court  |  annul  the  conviction  and  sentence  as  simply 
-driving  a  cart  the  bullocks  of  which  had  no  nose-string  does  not  constitute 
the  offence  under  section  279  of  Indian  Penal  Code. 


J6  August  1869.  BisoLUTioR  ih  Chambebs. 

Keg.  V.  Ramohandpa.* 

Proeedure^Aecused^QuUty  of  mare  than  one  head  of  eharge-^Caneurrent  seHtenees. 

Where  a  Court  considers  the  evidence  sofficient  to  convict  anaccased  person  under  more 

than  one  head  of  the  charge,  and  considers  a  certain  term  of  imprisonment  adequate  to  meet 

the  ofifence  under  each  head,  it  shoald  not  record  a  formal  conviction  under  the  first  head  and 

drop  the  others,  but  its  best  procedure  is  to  convict  on  each  head  of  charge  and  pass  concurrent 

^ntences. 

Rbsuhbd  consideration  of  the  petition  of  Ramchandra  Jairam  Chitnie 
by  Vakil   Mr.   Shantaram  Narayan  last  before  the  Court  on  -the  24th 
June  1869. 

Bead  a  return  from  the  Acting  Sessions  Judge  of  Ratnagiri  dated  the 

"^Criminal  BuUmg. 
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7th  July  1869  No.  711  to  the  Court's   writ  No.  993  of  the  above  date,  cer- 
tifying the  record  and  proceedings  in   the  case  No.  4  of  1869  as   required. 

Mr.  Dhvrajlal  Muthoorctdas^  Government  Prosecutor. 

Order. — Rejected. 


17  AiiguBt  1869.  Risolution  in  Cha¥bbb3. 

RutnafflPt  SeMlon  Judffe'a  Letter  No.  866  of  1869.* 

Criminal  Procfdmrt  Code  (Act  XXVof  1861),  Sees.  aS7,  588— JFfe»aZ  Coie  {Aet  XLV  of 
I860),  See,  823 — Special  exeeptions^Form  of  charge. 

The  charge  under  section  833  of  the  Indian  Penal  Code  should  distinctly  deny  the  exist- 
ence of  circnmstances  constitoting  a  special  exception,  as  the  terms  of  section  387  of  the  Code  of 
Criminal  Procednre  ought  to  prevail  in  preference  to  any  direction  which  may  be  Inferred 
from  the  forms  of  charge  contained  in  Section  239  (6). 


6  September  1869.  Wardbk  4  Llotd,  JJ. 

Heg.  y.  Kuohpa  Ppemohand.* 

Criminal  Procedure  Code  (Ad  XXV  0/I86I),  See,  29^^Magistrate^3iitigating  psnalty^ 
P^sonal  recognizance, 

A  Magistrate  has  no  power  under  section  gJS  to  mitigate  the  penalty  entered  in  a  persona! 
recognizance-bond  to  keep  the  peace.    Thepenal^  must  be  enforced  to  its  full  amount. 

Bead  a  letter  from  the  Magistrate  of  Ahmedabad  No.  1007  dated  the 
19th  August  1869  referring  under  section  434  of  the  Code  of  Criminal 
Procedure,  the  proceedings  of  the  Honorary  Subordinate  Magistrate  1st 
Class  of  Ahmedabad  in  the  Case  of  the  Qusen  v.  Kuchra  Premohand  for 
the  orders  of  the  High  Court. 

Order. — The  Court  concurring  with  the  District  Magistrate  annul 
the  Subordinate  Magistrate's  order  mitigating  the  penalty  and  direct 
him  to  enforce  the  full  penalty  as  laid  down  in  Bombay  High  Court 
Beports,  Vol  I,  Part  II,  page  138. 


6  September  1869.  Warden  <fe  Llotd,  J  J, 

Reff  V.  Dewjt.* 

Criminal  Proeedere  Code  {Act  XXV  cf  1861),  Sec.  883— Form  Wtk-^AltemaHve  findinge 
'^PraeHee  and  Procedure, 

The  Code  of  Criminal  Procedure  only  contemplates  an  alternative  finding  when  the  facts  are 
ascertained  and  it  would  follow  beyond  a  doubt  that  the  facts  proved  constitute  one  of  two  o<ftnces 
under  one  section  of  the  Indian  Penal  Code;  or  when  the  evidence  proves  the  commission  of  an 
•fTBBce  falling  within  one  of  the  sections  of  the  Code  and  it  is  doubtful  which  of  such  tection  it 
applicable. 

Hence,  where  the  accused  was  charged  under  two  heads  of  charge  with  dacoity  in  each  of 
two  adjacent  houses  and  the  Session  Judge  was  unable  to  determine  into  which  house  he  entered^ 
it  was  held  that  he  was  wrong  in  finding  him  guilty  upon  an  alternative  finding. 

^Qtimhal  Biding, 
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JUDOMEHT. — This  case  was  called  for  on  a  review  of  the  criminal  return 
for  the  month  of  May  submitted  by  the  Session  Judge  of  Ehandesh  with 
reference  to  the  Session  Judge's  finding  against  Mhypia  who  was  charged 
along  with  four  others  with  having  committed  dacoity  in  two  instances. 
The  Session  Judge  found  Mhypia  guilty  of  the  dacoity  specified  in  the  first 
head  of  the  charge  or  of  the  dacoity  specified  in  the  2nd  head  of  the  charge 
and  sentenced  hint  to  six  years'  rigorous  imprisonment  on  the  following 
groimds.  ''It  has  been  noted  above  that  Purteepmurs  house  and  Kuneeram's 
house  are  adjacent  to  eetch  other,  as  Mhypia  says  he  did  not  go  inside  either 
house,  a  slight  haze  seems  to  hang  over  the  question  whether  he  was  con- 
cerned in  both  dacoity  or  only  in  one,  and  whether  that  one  was  the  dacoity 
at  Purtapmul's  or  Kuneeram's." 

There  seems  here  to  have  been  a  misapplication  of  the  law,  as  the  Cri- 
minal Procedure  Code  only  contemplates  an  alternative  finding  when  the 
facts  are  ascertained  and  it  would  follow  beyond  a  doubt  that  the  facts  prov- 
ed constitute  one  of  two  offences  under  one  section  of  the  Code,  or  when  the 
evidence  proves  the  commission  of  an  offence  falling  within  one  of  two 
sections  of  the  Code  and  it  is  doubtful  which  of  such  sections  is  applicable. 
Whereas  it  is  obvious  in  the  present  instance  that  the  fact  of  Muhipia  not 
having  committed  one  of  the  dacoity  would  not  be  conclusive  of  his  having 
committed  the  other. 

In  deciding  this  case  the  Session  Judge  has  apparently  lost  sight  of 
section  114  of  the  Indian  Penal  Code,  as  the  fwot  of  hii  not  going  inside 
either  of  the  houses  does  not  affect  Mhypia's  criminality. 

We  consider  the  alternative  finding  under  the  circumstances  illegal  and 
therefore  annul  the  finding  and  sentence  and  return  the  case  to  the  Session 
Judge  in  order  that  a  legal  sentence  may  be  passed. 


8  SepUmber  1869.  Oifis  Sg  Milvill,  JJ. 

R0ff  V.  Daya  Kesup.* 

CriwHnal  Procedure  Code  (Act  XX To/ 1861),  SeeA^S-^Complaimt^Dismissal'^Examinam^ 
ti<mcfwitnes$es. 

Before  diemtflsiBg  a  eomplaint  a  Magistrate  is  bound  under  seetion  198  of  the  Criminal 
Procednre  Code  to  examine  everyone  of  the  witnesses  called  by  the  complainant 

Read  a  letter  from  the  Magistrate  of  Surat  dated  the  5th  August  1869 
No.  1063  in  reply  to  that  of  the  Court  No.  1032  of  the  24th  June  1869 
reporting  why  he  failed  to  act  in  conformity  with  the  provisions  of  seotioa 
250  of  the  Code  of  Criminal  Procedure  in  the  case  of  Daya  Keshoor. 

Ordbb.— The  Subordinate  Magistrate  might  be  referred  to  section  19S 
•Criminal  Mmling. 

Digitized  by  VjOOQ  IC 


22  UNBBPORTBD  ORIMINAt  OASBS*  [ISfid. 

of  the  Criminal  Procedure  Code  and  informed  that  a  Magistrate  cannot 
tell  beforehand  whether  the  evidence  of  a  witness  will  be  material  and 
that  if  a  complainant  insists  on  a  witness  being  called  the  Magistrate  haa 
no  right  to  refuse  it. 


24  Sepimnbm'  1869.  Bbsoldtior  in  Ohambbbs. 

Reff .  V.  Antone  Jose.^ 

Orimincd  Procedure  Code  (Aet  XXVof  1861),  Seee.  417,  419,  ^tl-^eieima  Judgi^Jp^ 
pellani^Bringing  btfore  ike  Oourt^Jppellant  in  jail. 

No  inference  drawn  from  Bccftions  417,  419  and  421  of  the  Criminal  Froeedore  Code  nor 
anj  specific  proTision  of  law  appears  to  aodiorise  a  Session  Judge  in  causing  an  appellant 
under  sentence  of  imprisonment  to  be  brought  before  the  Session  Court  at  the  hearing  of 
his  appeaL 


14  Sept$mher  1869.  BisoLurioir  in  Chambibs. 

CtPOUlaP  1200,  I860.* 

Criminal  Procedure  Code  {Act  XXV  of  1861),  Sees,  109,  nt^Aeeueed^Arreet-^Poliee 
Offlur— Village  Police  Act  {Bom.  Act  VIII  of  1867)— S4  lwur$-~I>eienium  by  poliee^^ompu^ 
tation  of  time— Time  required  for  carrying  the  accused  to  the  Magistrate.         •• 

When  an  arrest  is  made  under  section  109,  Criminal  Procedure  Code,  br  an  officer  of  the 
District  Police  not  authorized  to  make  an  enqnirj  under  Chapter  IX,  Criminal  Procedure  Code 
•uch  Police  Officer  must  forward  the  accused  *'  without  unnecessarj  delay"  to  a  Magistrate 
haTing  jurisdiction  or«to  the  officer  in  charge  of  the  Police  Station.  He  has  no  authority  to 
detain  the  accused  person  24  hours  under  section  152,  Criminal  Procedure  Code. 

When  a  Police  Officer  has  authority  to  make  enquiry  under  Chapter  IX,  Criminal  Proce« 
dure  Code,  the  24  hours  of  detention  under  section  162  are  to  be  counted  up  to  the  time  when 
the  accused  person  leaves  the  Police  Station  on  the  way  to  the  Magistrate.  The  time  occupied 
on  the  journey  to  the  Magistrate  is  not  to  be  counted  in  the  24  hours^  but  it  is  the  duty  of  the 
Magistrate  to  see  that  the  time  so  <kMmpied  is  reasonable  with  reference  to  the  distance  to  be 
traversed  and  other  local  considerations. 

The  24  hours  during  which  the  Village  Police  may  detain  an  accused  person  under 
(Bombay)  Act  Vm  of  1867  are  not  to  be'counted  in  the  24  hours  allowed  to  the  District  Police 
Officer  under  section  162,  Criminal  Procedure  Code. 


16  September  1869.  '  Warden  &  Lloyd,  JJ. 

Reff .  V.  Bhloajee.* 

Penal  Code{Act  XLVof  lUO),  Sec.  97  9— Theft^Bemovalqfpropertft^Assertion  of  right. 
Where  property  is  removed  in  the  assertion  of  a  contested  claim  of  right;  however  ill-found* 
•ed  that  claim  may  be,  the  removal  thereof  does  not  constitute  theft. 

Order. — The  accused  were  apparently  acting  under  a  claim  of  right 
and  however  ill-founded  that  claim  must  be  still  they  were  not  guilty  of 
theft  by  asserting  it,  the  conviction  and  sentences  are  annulled  and  the  fine, 
if  paid,  to  be  refunded. 


^Criminal  BuHng. 
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The  Subordinate  Magistrate  has  been  guilty  of  a  grave  irregularity 
in  recording  the  committee's  report  No*  43  which  was  inadmissible  as 
evidence.  The  attention  of  the  District  Magistrate  to  be  drawn  to  the 
extreme  irr^ularity  of  his  Subordinate's  proceedings. 


17  Beptemb$r  1S69.  Wabdeh  &  Lloyd,  JJ. 

R0ff.  v.Sundap  Bhim.* 

CWmtnat  I^oeedure  Code  {Act  XXV  of  1869),  Sec.  ^^^^MagietraU^Seewritp  for  good 
behaviour-separate  proceedings* 

ActionmideT  section  896  of  the  Code  of  Criminal  Procedare,  reqairing  secnrity  for  good 
bebayionr,  shoald  be  qnite  irrespective  of  anj  proceedings  on  account  of  anj  offence  committed. 

Read  a  return  from  the  Session  Judge  of  Ahmedabad  dated  the  28th 
August  1869  to  the  Court's  writ  No.  1453  of  the  16th  idem  certifying  the 
Record  and  Procedings  in  the  case  of  the  Qtieen  v.  Soonder  Bheem  and 
Lus^mon  Rama  called  for  by  the  High  Court  on  a  review  of  the  Criminal 
Return  of  the   Magistrates  P.  P.  of  Ahmedabad  for  the  month  of  May 

1869. 

Order. The  Magistrate  to  be  informed  that  action  under  section  296 

should  be  quite  irrespective  of  any  proceedings  on  account  of  any  offence 
committed.  And  in  this  case  no  facts  are  proved  to  warrant  the  securities 
being  required.  The  report  of  crime  made  by  chief  constable  is  no 
evidence.    The  Court  therefore  annul  the  order  of  security. 


17  September  1S69.  Wardin  &  Llotd,  JJ. 

Reg.  V.  Suklal.* 

Penal  Code  {Act  XLF  oflSBO\See.  268— Crtimfwi  Procedure  Code  {Act  XXF of  IB61)^ 
Chap.  XX-^Proseeution  under  See.  268  not  illegal  owing  to  absence  of  proceedings  under 
Chap.  XX. 

A  prosecution  under  gection  268  of  the  Penal  Code  is  not  illegal  on  the  ground  that  pro- 
ceedings have  no«  prerioosly  been  taken  under  Chapter  XX  of  the  Code  of  Criminal  Procedure. 
Resumed  consideration  of  the  case  of  Sooklal  walad  Bagmal  and  thir- 
teen others  last  before  the  Court  on  the  6th  September  1869. 

Order. The  Session  Judge  to  be  informed  that  it  is  unnecessary  to 

proceed  under  Chapter  XX  of  the  Criminal  Procedure  Code. 


iW  deptemher  1869.  Wabdin  &  Llotd.  JJ. 

Reff .  V.  Jagjtvan  * 

CHminal  Procedure  Code  {Act  XXV of  1869),  Sec.  ^^^^Voluntarily  causing  grievous  hurt 
^Want  of  proseeution^Dismissal  of  complaints-Subordinate  Magistrate. 

A  Subordinate   Magistrate  has  no   power  to  dismiss  a   complaint  for  the  offence  of  volun* 

^Criminal  Buling. 
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tarifycawhig  gri«fo«t  hoftonthe   gnmndtbattk«  eonylaiaaiit  refoMd  t#proeMd  wllhtke 
proBecadoiu 

Read  a  letter  from  the  Ifogistraie  of  Surat  No.  1163  dated  2ixd  Sep- 
tember 1869,  refemng,  under  teotion  434  of  the  Code  of  Orimiaal  Proee- 
dure,  the  proceedings  of  the  Subordinate  Magistrate  Oolpar  in  the  matter  of 
the  complaint  made  bj  Jugjeevan  Dhurumchund  for  the  orders  of  the 
High  Court.  ' 

Order. — The  Court  concur  with  District  Magistrate  that  Subordinate 
Magistrate  had  no  power  to  dismiss  the  complaint  on  the  ground  that  the 
complainant  refused  to  proceed  with  the  prosecution.  The  complaint  should 
be  inquired  into  according  to  law. 


i^O  September  1869.  War|)bn  &  Lloyd,  JJ. 

R0ff.  v.LakhaJIbhal.* 

Criminal  Procedure  Code  {Act  XXF  of  IB^l),  Schedule  ^7 th  Explanatory  Note  winter* 
pretation. 

The  7th  ezplanatory  note  at  the  head  of  the  Schsdale  of  the  Code  of  Crimiaal  Procedare  as 
amended  by  Act  VIII  of  1869  refers  to  procedure  and  not  to  the  class  of  officers  by  whom 
an  offence  is  panishablo. 

Bead  a  letter  from  the  Magistrate  of  Ehaira  No.  558  dated  the  3rd 
September  1869,  referring  under  section  434  of  the  Code  of  Criminal 
Procedure  the  proceedings  of  the  First  Class  Subordinate  Magistrate  of 
Nuriad  in  the  case  of  the  Queen  v.  Lukha  Jibhaee  for  the  orders  of  the 
High  Court. 

Order.— The  Court  consider  that  under  the  Act  VIII  .of  1869  amend- 
ing.  the  Schedule  of  the  Code  of  Criminal  Procedure  (offences  against  other 
laws)  the  Subordinate  Magistrate  had  jurisdiction  in  this  case. 


^3  September  1869.  Wabdsn  &  Lloyd,  JJ. 

Keg.  V.  Buldev  GoomajM.* 

Criminal  Proeedure  Code  {Aet  XXFt^lB^\\8ee.  \94^ComplainaiU--Ea»minaUan^Pre^ 
eenee  cf  aeeused—Deposition  qf  complainant  read  to  the  aeeused-^Praetiee, 

To  satisfy  the  requirements  of  section  194  of  the  Code  of  Criminal  Ppoccdnre,  it  is  not  enough 
to  read  orer  the  deposition  of  a  complainant  to  him  in  the  presence  of  an  accused  person.  The 
examination  of  the  complainant  must  take  place  in  his  presence. 

Read  a  letter  from  the  Magistrate  of  Thanna  No.  2968  dated  the  6th 
September  1869  referring,  under  section  434  of  the  Code  of  Criminal  Pro- 
cedure, the  proceedings  of  the  Subordinate  Magistrate  1st  Class  of  Shapoor 
in  the  case  of  the  Queen  v.  Buldev  Qoamajee  and  another  for  the  orders  of 
the  High  Court. 

Order.— Conviction  and  sentence  reversed  as  the  provisions  of  section 
194,  Criminal  Procedure  Code  have  not  been  attended  to. 


*Criminal  Bmling, 
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j»ajil>tjifcri«»  WiBDnrALboTD,  JJl 

In  a  case  in  which  an  accnied  person  wis  conyict«d  by  a  Hagistrate,  F.  P.,  nnder  section  S09» 
ItidianP^nal  Cbde,  of  making  a  false  claim,  it  appeared  Ihat  the  accused  had  made  a  false 
Terifilcatibn  of  his  plaint.  The  High  COart  annalFed  the  conrfction  on  the  gromd  that  an  offence 
pvnishaUeinider  section  108,  Indian  Penal  (Me,  had-  been  committed,  and  that  the  Hagistrate 
had  no  jarisdiction.  It  was  left  to-tfae  discretion  of  the  Magistrate  to  take  farther  proceedings 
against  the  accused. 

Bead  a  return  from  the  Session  Judge  of  Ahmednugut  No.  1057 
dated  4th  September  1869  to  the  Court's  Writ  No.  1502  of  the  24th  August 
1869  certifying  the  Record  and  Proceedings  in  the  case  of  the  Qtieen  v. 
Luxumcm^^  bm  Peynehund  and  Mukundae  bin  PsTMhwnd  called  for  by 
the  High  Court  on  a  review  of  the  Criminal  return  of  the  Magistrate  P.  P. 
of  Ahmednugur  for  the  month  of  May  1869. 

Ordeju — The  conviction  and  sentence  annulled  as  it  appears  that  the 
offence  was  that  punishable  under  section  193,  Indian  Penal  Code,  and 
therefore  not  triable  by  the  Magistrate  P.  P.,  vwfo,  sections  24  and  27  of  the 
Code  of  Criminal  Procedure.  The  fine  paid  to  be  refunded.  The  Court 
leave  it  to  the  discretion  of  the  Magistrate  to  take  further  proceedings 
against  the  accused. 


f  October  1869.  Wabdbh  &  Lloyd,  JJ. 

Reg.  V.  Dajee  Mansukhpam.* 

Criminal  Pfoeedwre  Oock(Aet  XXFofXMl),  See.  4Z%^Fakil^ Accused^ J ppearanee^ 
Magistrate. 

A  Magistrate  has  no  power  under  section  433  of  the  Code  of  Criminal  Procedure  to  forbid  a 
daiy  qualified  pi  eader  to  appea  r  for  the  accused. 

Resumed  consideration  of  the  petition  of  the  Vakil  Dj\jee  jtiunsookram 
last  before  the  Court  on  the  22nd  July  1869. 

Bead  a  letter  from  the  Magistrate  of  Khaira  No.  599  dated  the  21st 
September  1869  in  reply  to  that  of  the  Court  No.  1267  of  the  above  date 
stating  that  the  Vakeel  Dajee  Munsookram  holds  a  sunud  'from  the  late 
Sndder  Court. 

Order. — The  Court  annul  the  order  of  the  Subordinate  Magistrate  as 
he  bad  no  power  under  section  432  to  forbid  a  duly  qualified  pleader  to 
appear  for  the  accused. 


^OHminai  BaUng. 
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•  12  Odober  1869.  B  BSOLUtiov  iv  Ohambbbs^ 

KuUadffhM  Mairi»tpates*s  Letter  No.  444  of  1800.* 

nUage  Police  Act  ( JTom.  Act  Fill  </ 1867),  Sec.  IS  (l)^B>licc-'Bail^Police  Fata. 
The  power  of  the  Police  to  lake  bail  being  regulated  by  the  Code  of  Criminal  Procedure,  the 
Court  cannot  authorise  Police  Conitablea  to  admit  to  bail  persona  tent  up  to  them  by  Police 
Patels  under  the  prlviiionB  of  (Bombay)  Act  VIII  of  I8<^  for  offences  for  which  bail  may  be 
allowed  by  the  Criminal  Procedure  Code.  Section  IS  Clause  I  of  (Bombay)  Act  VIII  of  1867 
authorises   Police  Patels  to  arrest  for  **  any  serious  offence . " 


J?0  Oetobir  1869.  Oibbs  &  Mblyill,  J  J. 

Reg.  v.  AmpItaShahaJt.* 

ICriminal  Procedure  Code  (Act  XXFqflB6l)^  See.  BB^^Altemative  finding^Palse evidence. 

An  accused  person  was  conTicted  of  giving  false  eridence  before  the  Session  Court  solely 
on  the  ground  that  his  evidence  before  the  Sestion  Court  differed  from  his  evidence  before 
the  committing  Biagistrate. 

Held,  that  if  the  variance  in  his  evidence  was  such  as  to  justify  a  conviction,  the  finding 
should  have  been  an  alternative  one  under  section  88S  of  the  Code  of  Criminal  Procedure. 

Mr.  Bhan/ravnath  Mangeah  for  the  petitioner. 

Mr.   DhirajlcU  McUhoaradae  Government  Prosecutor. 

Order. — The  Court  reverse  the  conviction  and  sentence  and  order  the 
prisoner  to  be  discharged. 

The  prisoner  has  been  convicted  of  having  given  false  evidence  in  the 
Sessions  Court.  No  evidence  whatever  has  been  taken  to  prove  the  falsity 
of  the  statements  on  which  the  perjury  has  been  assigned  ;  but  the  convic- 
tion is  based  simply  on  the  fact  that  the  prisoners'  deposition  in  the 
Sessions  Court  differed  in  some  respects  from  a  deposition  made  by  him 
before  the  Magistrate.  If  this  circumstance  justified  a  conviction  at  all, 
the  finding  should  have  been  an  alternative  finding  (section  352,  Criminal 
Procedure  Code,  Form  11);  but  the  discrepancies  do  not  appear  to  the 
Court  to  be  of  such  a  nature  as  to  justify  a  conviction  for  giving  false 
evidence. 


17  November  1869.  Wabdek  Ss  Lloyd,  JJ» 

Reff.:v.;tLakha  JIbhai.t 

•  Crimirua  ProeedurelCode  {Act  XXF  of  1861),  Sch.  Expl.  Note  1—Proeedure-^Class  <f 
cfficcTc — Interpretation . 

The  7th  explanatory  note  at  the  bead  of  the  Schedule  of  the  Code  of  Criminal  Procedure 
as  amended  by  Act  Yin  of  1869  refers  to  procedure  and  not  to  the  class  of  officers  by  whom 
an  ofi^nce  Is-punishable. 


•CriwUntU  Bnling.  -  :    f  Criminal  I(mling,  Kaira  liagistrate's  Letter  No,  688  of  1S69. 
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96  Nopemb$r  1899.  Wisosir  &  Llotd,  JJ. 

R0flr.  V.  Immm. 

Criminal  Proadmre  Code  {Act  XXro/ 1861),  8tc9.91%  AOB^MaiuHty  ofunderttanding^ 
Questicm  qf/aet-^ury-^udge. 

The  qoestioii  whether  an  aocosed  person  (a  child  aboye  seTen  years  of  age  and  onder  twcWe) 
has  snfikient  matnritj  of  understanding  to  jodge  of  the  nature  and  consequences  of  his  conduct 
is  a  question  of  fact  upon  which,  in  cases  tried  hy  a  jnrj,  the  accused  is  entitled  to  the  Terdict  of 
the  jurj.  The  omission  of  the  Sessions  Judge  to  refer  this  question  to  the  Jurj  is  a  ground  for 
setting  aside  the  conriction,  and  for  ordering  a  new  triaL 

Judgment. — The  accused  whose  age  is  entered  in  the  proceedings  at 
9  years  has  been  convicted  by  a  Jury  at  the  Poona  August  Session  under 
section  397 ,  Indian  Penal  Code.  It  was  alleged  for  the  defence  that  the 
accused  is  not  I^ally  responsible  for  his  actions  being  under  12  years  of 
age  and  not  having  attained  sufficient  maturity  of  understanding  to  judge 
ci  the  nature  and  consequence  of  his  conduct. 

This  was  a  question  of  fact  which  should  have  been  left  to  the  considera- 
tion of  the  Jury,  but  in  his  charge  the  Session  Judge  has  positively  told  the 
Jury  that  the  accused  cannot  be  considered  to  be  "  doli  incapax  "  in  the 
following  terms  : — 

**  The  accused  says  he  is  only  9  years  of  age  but  he  is  evidently  at 
least  10  and  is  probably  11  years  old  and  his  answers  to  the  Court's 
questions  clearly  indicate  that  he  has  attained  sufficient  maturity  of  under- 
standing to  have  been  able,  if  he  committed  the  act  with  which  he  is  charged 
to  judge  at  the  time  of  its  commission,  of  its  nature  and  consequences  ;  so 
that  he  cannot  come  under  the  exemption  from  legal  responsibility  refer- 
red to  in  section  83  of  the  Indian  Penal  Code.  " 

This  point  on  which  the  accused  was  clearly  entitled  to  have  the  ver- 
dict of  the  Jury  has  been  determined  by  the  Session  Judge  himself  and  we 
must  therefore  set  aside  the  conviction  and  sentence  and  direct  that  a  new 
trial  be  held. 


30  November  1869^  Wardbn  &  Llotd,  J  J, 

Tn  re  Gtpdhap  Dhanj66.* 

Criminal  Procedure  Code  (Jet  XXri/lSSl),  See.SiS^Poieession—Birty  in  posseeeioh 

Magistrate, 

When  a  part^  in  possession  has  been  ousted  by  an  arrest  upon  even  a  false  'charge  and 
the  opponent  enters  into  possession  in  the  meanwhile,  the  Magistrate  cannot  under  Section  818  of 
the  (>ode  of  Criminal  Procedure  restore  possession  to  the  party  so  dispossessed,  for  he  is  strictly 
required  to  see  who  is  in  actual  possession  at  the  time  of  inquiry. 

Resumed  consideration  of  the  petition  of  Oirdharee  Dhunjee  Bhetia 


^Crimtned  Bid^. 
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manager  of  Shreenathjee's  Qadee  by  vakil  Mr.  ShaTtbvtam  Jfwmgan  and 
counsel  Mr.  Maepherwn  last  before  the  Court  on  the  25th  November  1869. 
Mr.  Nanobbhaee  Hureedas  and  counsel  Mr.  Marriott  appeared  for  the 
opposite  party. 

Judgment^ — We  have  nothing  now  to  do  with  the  question  of  the 
legality  or  otherwise  of  the  petitioner's  dispossession  but  merely  to  ^ee 
whether  Girdharee's  petition  to  the  Magistrate,  under  section  31 8,  dated 
25th  January  has  been  dispoaed  of  in  accordance  with  the  law  on  the 
subject. 

It  has  been  argued  that  the  Magistrate  should  have  gone  back  to  the 
period  of  Qirdhare^jee's  arrest,  and  found  who  w»s  in  possession  at  that 
time,  but  this  would  be  going  far  beyond  the  scope  of  Chapter  XXIl. 
Unless  the  Magistrate  wa^i  satisfied  at  the  time  he  made  the  inquiry  that 
a  dispute  likely  to  induce  a  breach  of  the  peace  existed  he  had  no  power  to 
proceed  and  being  satisfied  on  that  point  all  he  had  to  do  was  to  determine 
which  party  was  in  actual  possession.  It  is  admitted  that  Wurujraeejee 
was  in  possession^and  under  this  law  the  Magistrate  could  not  oast  hinu 

The  petitioner  asserts  that  the  whole  of  his  evidence  has  not  been 
taken  but  we  think  the  Magistrate  has  not  shown  good  reason  for  dis- 
pensing with  the  evidence  of  Wurigraeejee  and  the  non-examination  of  the 
other  threei^ witnesses  was  because  they  could  not  be  found. 


7  December  1S69.  Bbsolotion  tn  Cbahbbbb. 

R0ff .  V.  Teesla  Tooka. 

Bm.Jet  XII  qf  ISST,  See.  iS^BoUee-OfUer^Wiineu^Bwamifuahn. 
Seodon  28  of  the  Bombay  Act  XII  of  1S67  doei  not  give  a  Police  officer  any  right  to  examine 
or  CEoea-examine  witneitea  in  a  criminal  Court. 

Eesolutionik  Chambers.— The  Magistrate  might  be  informed  that 
Section  23  (flombay)  Act  XII  of  1867  does  not  give  a  Police  officer  any 
right  to  examine  or  cross-examine  witnesses  in  a  criminal  Court. 


8  December  1869.  Oibbs  b  Mblvill,  «UL 

In  re  RaflThO.* 

Orimiml  Proeedure  Code  (Act  XXV of  isei).  See.  iiS^Magistrate^Diiinksal^AocMied 
— IV^i>fciij  ^omieiieM^IHstriei  Magistrate-^Inierferenee-^Praetiee. 

Where  a  Subordinate  Magistrate,  lit  ClasB,  dismisses  a  complaint  preferred  i^ainst  the 
neeased  who»  fliongh  twice  eonricted  before,  persists  in  committing  honse-tre^pass,  the  Hagia* 
tiate  of  the  District  cannot  interfere  with  the  order  dismissing  the  complaint,  as  the  offence  ia 
not  ene  of  the  nature  specified  Section  485  of  the  Criminal  Frocednre  Code. 

If  a  complaint  is  made  to  the  Magistrate  of  the  District  in  snch  a  case,  he  may  proceed 
with  the  trial  himself,  or  refer  it  to  a  Sabordinatc  Magistrate. 

~  «  Criminal  BuUng.    Crtminal  Beference  No.  199  of  1869, 
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1  sro. 

18  January  1870.  Bisolutioh  in  Chambebs. 

Canapa  Ma^flmtVBM'm  Letter  No.  48.* 

Crinthua  FnwoidHre  Code  (Jet    XXV  of  IB6\\  See.  ei-^MagittraU^Attaehment^Sale. 

Section  61  of  the  Criminal  PiocednTe  Code  does  AOt  authorise  the  Blagistrate  to  isHiie  an 
order  for  attachment  and  snbBOqnently  an  order  for  sale.  When  he  has  iianed  his  warrant  for 
lery  of  the  fine  he  hai  no  power  to  give  directions  as  to  the  time  of  ihe  sale. 


JO  Felruary  J870.  WiBDiK  &  Llotd,  JJ. 

Keg.  V.  Syad  Umap.* 

District  Police  Afit  (Bom.  Jot  r^^fl^^\  Seoi.  7,  S6— Br^oM  of  0r4er--BUiee  Superin^ 
iendent-^Magistrate-^uriidieiion. 

A  Police  Officer  enrolled  onder  Bomhay  Act  VU  of  1867  permitted  tw«  reputed  thieyes  to 
eaeape  from  his  custody  and  failed  to  make  any  report  to  his  superior,  as  in  duty  bound,  and 
was  coBTicted  «f  the  offence  of  wilful  breach  or^neglect  of  orders  made  bj  competent  authority, 
under  section  26  of  the  Bombay  Act  VH  of  1867,  by  the  Superintendent  of  Police,  who  was  also 
«liagi8trate,F.P. 

Seldtthtit  the  Superintendent  of  Police,  although  he  was  a  Blagistrate,  F.  P.  had  no  an* 
thority  to  try  the  caae  (section  7  of  the  Act). 

The  accused  in  this  case  was  conyicted  of  breach  of  neglect  of  orders 
made  by  competent  authority,  under  section  26  of  the  Bombay  Act  YII  of 
18^)  in  that  he  being  a  police  officer  enrolled  under  Act  YII  of  1867 
permitted  two  reputed  thieves  to  escape  from  his  custody  after  they  had 
been  duly  given  in  charge  and  after  the  escape  of  these  prisoners  failed  to 
make  any  report  to  his  superior  officer  as  in  duty  bound.  He  was  sentenc- 
ed by  the  Full  Power  Magistrate  of  Ganara  to  undergo  rigorous  imprison- 
ment for  three  months. 

Obder. — The  Court  annul  the  conviction  and  sentence  as  the  Superin- 
tendent  of  Police  as  a  F.  P.  Jkl^gistratte  h«d  no  pawer  to  try  the  case. 


16  February  1870.  Bksolution  in  Chambebs* 

Sattapa  Hafiflstpate's  Letter  No.  886  of  187a* 

Magi9trate-~Trial^lion^omfetanQy'^PoUee^Tdking  the^  trial  to  tmatker  Magistrate. 

When  it  is  found  hy  a  Subordinate  Magistrate  before  the  trial  of  a  case  has  commenced 
before  him  that  he  is  not  competent  to  try  it,  the  Police  should  be  told  to  take  it  on  to  a  Magia- 
trste  who  if  competent. 


;R?  FAruary  1870.  BfisoLutioi?  ik  Cbambbbs. 

R0ff .  V.  Beehap  PitanA>ep.* 

Orimiaal  Procedure  Cod9(Act  XXF of  1961%  Bee.  ^ft-^AppeUant^^gent-'Appeal  Court. 
The  proYisions  of  section  482  of  the  Criminal  Procedure  Code  4o^t  applj  to  an  Appellant. 
*  """  •Crimiaai  £uU«g^ 
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The  Appellate  Coart  is  boniid  aiider  Motions  417  and  419  of  the  Code  to  hear  an  agent  on 
behalf  of  an  appellant. 


S  March  1870.  Wabdsn  A  Oibbs,  JJ. 

Keg.  V.  Sukap  Budhla.* 

Penal  Code  {Jet  XLFoflBeo\  See.  ns^OHminai  Procedure  Code  (Act  XXFo/lSei), 
Sees,  62,  tS—Magistrate^Order—Diiobedienee^Order  posted  at  a  place^Iniitidual  service 
necessary. 

The  accQBed  was  convicted,  under  section  188  of  the  Indian  Penal  Code,  for  disobeTing  an 
order  posted  at  a  certain  place  by  a  Subordinate  Magistrate,  Ist  Class,  prohibiting  people  from 
burying  and  burning  corpses  there:-^ 

Held,  that  the  order  not  haying  been  served  individually  upon  the  accused,  the  conviction 
was  illegal.  ^ 

In  this  case  an  order  was  issued  by  the  Sub-Magistrate  of  Bassein 
prohibiting  corpses  being  buried  and  burnt  on  a  certain  piece  of  ground 
at  Maloiiday  in  Bassein-^which  notice  was  a  general  one  (stuck  up  on  the 
spot  in  question)  and  enforced  in  the  case  under  notice  under  sections  62 
and  63  of  the  Criminal  Procedure  Code.  The  accused,  disobeyed  this  notice, 
for  which  he  was  charged  under  section  188  of  the  Penal  Code  and  was 
fined  one  rupee. 

The  District  Magistrate  ofThanain  referring  the  case  to  the*  High 
Court  stated  : — '*  The  notice  should,  I  am  of  opinion,  have  been  served 
individually  on  each  person,  and  not  issued  as  a  general  one,  as  was  done 
by  the  Sub-Magistrate.  '* 

Order. — Th6  Court  annul  the  conviction  and  sentence  and  direct  fine 
to  be  refunded. 


10  March  1810.  Wabdbn  &  Mblvill,  JJ. 

Reff.  V.  Mapdan  Huaen.* 

Oriminal  Procedure  Code  {Act  XXV  of  1861),  See.  VZ-^Order-'^Writtcn  order  ^Addressed 
to  a  person. 

An  order,  nnder  section  62  of  the  Criminril  Proccdare  Code,  mnst  be  a  written  order  addrea- 
•ed  to  a  particular  individual.  • 

In  this  case,  the  accused  was  convicted  under  section  188  of  the  Indian 
Penal  Code  for  disobedience  to  an  order  duly  promulgated  by  a  public 
servant  in  that  he  buried  a  body  in  a  burial  ground  the  use  of  which  had 
been  prohibited  by  the  Magistrate  and  was  sentenced  to  pay  a  fine  of  Rs.  5. 

Per  Curiam. — An  order  under  section  62  of  the  Code  of  Criminal 
Procedure  must  be  a  written  order  and  must  be  proved  by  production  of 
the  writing.  There  is  no  such  written  order  on  the  record.  We  would 
annid  conviction  and  sentence. 


^Criminal  BuHng. 
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^1  Jfmk  1B70.  Wardik  4  Llotd,  JJ. 

Resr.  V.  cniotalal  Jhavep.* 

Crimmal  Proeedmre  Code  {Act  XXrcf\B%l),S$e.  M^ ^Indian  Penal  Code  (Act  XLF  of 
1860),9ec.  i^^^-'Forgery^Sviall  Cause  Court  JudgO'^CommUment. 

K  Small  CanM  Ccmrt  Judge,  in  hearing  a  loll,  considered  that  a  oertain  person  had  made 
a  false  doenment  and  committed  him  to  take  his  trial  before  the  Session  Coart  for  forgery, 
uder  section  465  of  the  Indian  Penal  Code. 

Beid,  that  the  commitment  was  illegal  the  offence  of  forgery  not  having  been  perpetrated 
1b  the  presence  «f  the  Judge. 

Thb  Judge  of  the  Court  of  Small  Causes  at  Ahmedabad  committed  the 
accused  for  trial  before   the  Court   of  Session  for   the   offence  of  forgery. 

The  Sessions  Judge  of  Ahmedabad-  being  of  opinion  that  the  Judge  of 
the  Court  of  Small  Causes  had  no  jurisdiction  to  commit  the  case,  referred 
the  case  to  the  High  Court  with  the  following  remarks  :— 

"  Section  173,  Criminal  Procedure  Code,  authorizes  *  in  any  case 
triable  by  the  Court  of  Session  exclusively  any  civil  Court  before  which 
any  such  offence  was  committed  '  to  commit  such  case  for  trial  before  the 
Court  of  Session.  The  Judge  of  the  Court  of  Small  Causes  in  hearing  a 
suit,  discovered  or  thought  he  discovered,  a  forged  document.  He  has 
committed  two  persons  for  trial  for  forgery — Indian  Penal  Code,  sections 
463465. 

*'  Ifam  (tf  opinion  that  the  order  of  commitment  is  illegal  in  that  the 
offence  of  forgery  is  not  alleged  to  have  been  committed  before  the  Court 
of  Small  Causes.  The  Judge  was  competent  to  commit  for  using  as 
gunuine  a  false  document,  Indian  Penal  Code,  section  471,  but  not,  I 
think,  on  the  charge  of  forgery. 

*'  I  find  that  the  commitment  is  altogether  illegal,  and  refer  the 
proceedings  for  the  orders  of  the  High  Court  under  section  434,  Criminal 
Procedure  Code." 

Obdbr. — The  Court  annul  the  committing  order  of  the  Judge  of  the 
Court  of  Small  Causes  as  the  offence  was  not  committed  before  that  Court 
who  could  only  sanction  the  institution  of  the  proceedings  against  him. 
The  complainant  to  be  informed  that  he  can  prefer  his  complaint  before  a 
Hagistrate  upon  obtaining  the  Small  Cause  Court  Judge's   sanction. 


7  April  1870.  Wabdin  &  Llotd,  JJ, 

R0ff.  V.  Jeevajeo  AlMiJee.* 

Penal  Code  {Act  XLFqf  1990},  Sees.  193, 467— Ticro  aeoueed'^oint  trial  ^Separate  trial* 

The  two  Aocoied  were  tried  together  and  convicted  of  the  offences  under   sections   467  and 

1 19  of  the  Indian  Penal  Code.  The  High  Coart  intimated  to  the  trjing  Judge  that  in  its  opinion. 

Hfriminal  BuHng. 
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€Mh  of  tbc  aetuaed  iliOiM  hftTe  been  tried  separately  on  the  charge  of  giri^f  Mie  efidin««» 
and  it  therefore  annulled  the  conviction  on  that  chacge,  bat  did  not  order  a  retrial  at  the 
punishment  ander  the  first  head  of  the  charge  was  "sniBcient  to  meet  the  requirements  of  the 
ease. 

Order. — The  Court  decline  to  interfere  with  the  conviction  and 
sentence  on  the  first  head  o£  the  charge  bat  on  the  second  they  reverse 
conviction  and  sentence  as  they  consider  that  each  of  the  acoased-iAould 
have  been  tried  sepMrstely  on  the  charge  of  giving  fal«e  evidence  ;  but 
the  Court  consider  it  unnecessary  to  retry  the  accused  on  the  latter 
charge  as  they  consider  the  punishment  under  the  former  sufficient  to 
meet  the  requirements  of  justice.  The  conviction  and  sentence  passed 
upon  the  prisoner  who  has  not*  appealed  is  also  reversed  for  the  same 
reasons. 


J?7  April  1870    .  Warden  4  Melvill  JJ. 

R0ff .  V.  Napayan  Ramchundpa.* 

OtminalProe9dureCode{AetXXVof\%^\),Stc.  167— Ptt6/w  Works  Departmeni^Ovet' 
9ter^Scmet%pn for  prosecution—Letter  qf  Executive  Engineer. 

An  BzecntiTe  Engineer,  Pnblic  Works  Department,  bj  a  letter  addressed  to  a  Magistrate 
Fnll  Power,  gave  sanction  to  prosecute  (he  accused  his  subordinate,  a  1st  Grade  Orerseer,  not 
removable  from  his  office  without  the  sanction  of  (Government,  for  framing  an  incorrect  docn* 
ment.  The  Magistrate  Fnll  Power  without  a  formal  complaint,  tried  and  convicted  the  accused; 
but  the  Session  Judge  rerersed  the  conriction  on  the  ground  of  want  of  formal  sanction  for  the 
prosecution: — 

Heldf  that  the  Executive  Engineer's  letter  constituted  a  sufficient  sanction  for  the  prosecu- 
tion. 

Read  a  petition  of  Narayan  Ramchandra  dated  the  20th  April  1870 
by  Vakil  Mr.  Vishnoo  Moreshweer  appealing  against  a  sentence  passed 
againet  him  by  the  Session  Judge  of  Khandesh  on  the  21st  February  1870. 

Order. — Petition    rejected. 


)?fi  AprU  1870.  Wardbh  4  Lloyd,  J  J. 

Keg.  V.  Babon  Antone.* 

Criminal  Procedure  Code  {Act  XXVcflStl),  Sec.  S78— Di5*ric<  Magistrate^Beferenet^ 
A  Magistrate  of  the  District  has  no  authority  under  S73  of  the  Code  of  Criminal  Froceduro 
to  refer  a  case  for  trial  to  a  Magistrate  Fnll  Power. 

Order. — We  consider  the  Session  Judge  is  right  in  holding  that  the 
Magistrate  of  the  District  had  no  authority  to  refer  this  case  for  trial  to 
the  Pull  Power  Magistrate  and  that  consequently  the  proceedings  of  the 
Full  Power  Magistrate  are  illegal  and  we  therefore  determine  on  quashing 
those  proceedings.     The  fine  if  paid  to  be  refunded. 

*  Criminal  Bulimg^ 
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The  QoT^inment  prosecutor  has  oppoged  the  reference  ^leging  that 
the  Seasioft  Judge  had  no  power  to  make  it^  the  TuU  Power  Magistrate 
l)eing  immiediately  suboidinate  to  the  Magistrate  of  the  District.  But 
here  it  is  the  illegal  order  of  the  District  Magistrate  which  has  been 
referred  for  our  consideration  ;  and  even  if  it  were  not  so  it  could  be  com- 
petent to  this  Court  having  the  proceedings  of  the  Full  Power  Magistrate 
before  it  to  review  them  under  section  404  of  the  Code  of  Criminal  Proce- 
dure. 


28  April  1870.  Wabdin  A  Lloyd,  JJ. 

neg.  V.  PoonJaKala.* 

Criminal  Procedure  Code  {Act  XXV ef  1861),  Sec,  244Sessions  Judge— Offence^ Foreign 
territorg^Aet  I  of  1849,  Sees,  34. 

It  appeared  to  a  Session  Jadge  on  the  trial  of  a  case  that  the  witnesses  deposed  that  the 
offence  had  been  committed  in  a  Vareiga  ten1tii3r.  He  directed  the  committing  Magistrate  to 
obtain  the  orders  id  GoTermoent  «nder  Act  I  of  1S49,  section  8»  and  ptopoMd  on  the  receipt  of 
an  order  nnder  section  4  to  amend  the  charge  and  continue  the  trial,  reading  over  the  pro* 
ceedings  already  held  to  the  accused,  or  at  their  option  re-examining  the  wltnessea  :— 
Held,  that  the  Session  Judge's  procedure  was  correct. 

The  Sessions  Judge  of  Ahmedabad  in  making  the  reference  to  the 
High  Court,  observed  :  — 

"  At  this  stage  of  the  trial  I  arrive  at  the  conclusion  that  it  is  absolu- 
tely necessary  that  the  charge  be  amended,  by  the  insertion  of  the  words 
«  or  within  the  limits  of  the  Tillage  of  Ugal  in  the  territories  of  Kathiawar.' 

'*  All  the  allied  eye-witnesses  who  deposed  before  the  committing 
Magistrate  state  Ugal  as  the  scene  of  assault,  and  the  witness  Sultansing 
has  done  so  now.  Were  Ugal  within  the  jurisdiction  of  this  Court,  I  would 
at  once  amend  tke  charge  by  inserting  the  necessary  words,  but  Ugal  being 
in  a  Foreign  State  I  have  no  authority  to  try  the  accused,  who  are  British 
subject,  for  an  oflFence  alleged  to  have  been  committed  there.  I  therefore 
cannot  amend  the  charge.  To  continue  the  trial  and  possibly  to  acquit 
the  accused,  on  the  ground  that  the  offence  was  not  committed,  or  was 
not  certainly  proved  to  have  been  committed  at  Bodana  as  laid  in  the 
charge  would  perhaps  be  a  miscarriage  of  justice. 

**  The  committing  Magistrate  ought  to  have  laid  no  alternative,  or 
doubtful  venue,  in  the  commitment  after  obtaining  the  orders  of  Govern- 
ment under  Act  I  of  1849— as  he  has  not  done  so,  how  am  I  to  proceed  ? 
The  point  is  as  far  as  I  am  aware  novel,  and  I  have  no  precedent.  I  think, 
however,  reading  section  3  of  Act  I  of  1849,  that  my  proper  course  is  to 
refer  to  the  committing  Magistrate  to  obtain   an  order  of  Government  for 
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the  trial  of  |Jie  accused  personsy  on  a  charge  of  haying  committed  the 
offence  within  the  limits  of  the  Tillage  of  Ugal,  in  a  Foreign  State  since  it 
is  clear  from  that  section  that  the  order  is  necessary  only  before  trial  not 
before  commitment. 

*^  I  shall  do  so  and  on  the  receipt  of  the  order  of  Government  from 
the  committing  Magistrate  I  propose  to  amend  the  charge,  and  continue 
the  trial  of  the  case,  the  proceedings  already  held  being  read  in  Court,  and 
the  accused  persons  being  allowed  to  recall  the  witnesses,  and  at  their 
option  to  have  them  reexamined  ah  initio.  " 

Order. — The  Judge  to  be  informed  that  the  Court   consider  his   pro* 
cedure  to  be  correct. 


14  June  1870.  Resolution  in  Chahberji. 

Tanna  Masristpate's  Letter.* 

Criminal  Procedure  Code  (Act  XXFo/  1861),  Sec.  S6  ^District  Magistrate^Beferrmg  a 
ease  for  trial — Withdrawal  tfthe  case. 

A  District  Magistrate  cannot  refer  any  case  for  trial  to  a  Magistrate  Fall  Power  unless  he 
luM  withdrawn  it  from  some  Court  snWdinate  to  him  under  aection  86  of  the  Code  of  Cri- 
minal  Procedare. 


16  June  1870,  GrBBS  &  Mblyill,  JJ. 

Resr.  V.  GoiMila  Pupboo.* 

Criminal  Procedure  Code  {Act  XXF(^  1861),  iSf«c«.  56  to  59^Penal  Code  (AetXLF  of 
l%60),  Sees.  895,  4l2^Charge-^onfriction — Want  of  charge. 

The  accused  was  charged  with  committing  dacoity  under  section  395  of  the  Indian  Penal 
Code  and  found  guilty  under  section  412  of  tie  Code  of  receiving  stolen  property  from  the 
dacoits  :* 

Heldt  that  the  convictions  were  bad  as  no  charge  under  section  4  IS  of  the  Indian  Penal  Code 
had  been  preferred  by  the  Session  Judge  and  the  case  did  not  fall  within  the  provisions  of  sectiona 
56  to  59  of  the  Code  of  Criminal  Procedure, 

Order. — The  Court  reverse  the  convictions  and  sentences  passed  on 
the  prisoners,  1,  2,  and  3  Qopala  walad  Pursoo,  Satwa  walad  Peeria,  and 
Amrita  walad  Rsgoo,  and  direct  that  they  be  tried  On  the  charge  of  dis- 
honestly receiving  or  retaining  stolen  property,  the  possession  of  which 
they  knew  or  had  reason  to  believe  to  have  been  transferred  by  the  com- 
mission  of  dacoity  (section  412)  no  such  charge  having  been  preferred  by 
the  Session  Judge  and  the  case  not  falling  within  the  provisions  of  the 
sections  56  to  59,  Criminal  Procedure  Code. 
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16  June  1870.  Gibbs  k  Mbitill,  JJ. 

RefiT*  V.  Khoda  Bhapthe.*" 

District  P6UceAet  (Bom.  Act  VUff  1867),  £fee.  S8— Mte^— yo^^alion- DWvtii^  ofi  tA« 
ffofer  iid€tfthe  road. 

The  Police  hare  power  ander  section  28  of  the  District  Police  Act  (Bombay  Act  Vll  of 
1867)toiB8Qe  a  general  notification  ordering  people  to  drive  on  the  proper  side  jof  the  road* 

Order. — Held  that   the  Police   have  power  under  Section  28  of  the 

District  Police  Act  to  issue  a  general  notification  ordering  people  to  drive 

on  the  proper  side  of  the  road. 


28  Juns  1870.  Resolution  in  CiUMBiBS. 

RefiT.  V.  Papvati.* 

Criminal  Procedure  Code  {Act  XXF  of  IS6\),  See^  ^l^-^Acquittal—Assessors^Opinions. 
When  a  jadgment  of  acquittal  is  recorded  under   section  272  of  the  Code  of  Criminal  Pro- 
cednre  it  is  not  necessary  to  take  and  record  the  opinions  of  assesiors. 


12  JtUy  1870.  Resolution  in  Ohambibs, 

KalacUl  Masri8tpate*0  Quapteply  Retupn.* 

Act  I  of  1849— J^tram's  authorities—Arrest^British  India^-DeteKtion^-Onctody-^Orden 
cfOovemmcnt. 

H.  H.  the  Nisam's  authorities  have  no  power  to  make  an  arrest  in  British  territory. 

Unless  it  is  clearly  alleged  hy  the  complainant  that  the  accused  had  heen  resident  in  British 
territory  for  six  months  hefore  the  offence  was  committed,  the  accused  should  not  be  im- 
prisoned. In  any  case,  he  should  not  be  detained  in  custody  without  the  orders  of  Government 
obtained  under  Act  I  of  1 8i9. 


12  July  1870.  Resolution  in  Ohimbbrs. 

Sattapa  Session  Judge's  LiOttep  No.  562.* 

Penal  Code  (Act  XLVoflBW),  Sec.  lO^Fine—ITarrant  to  levy  it—Subsequent  finding  of 
aeeused^s  property^Becoxery  of  fine. 

Every  warrant  for  the  levy  of  a  fine  or  a  portion  of  it  must  be  issued  by  die  Court  passing 
the  sentence.  If,  at  any  time  subsequent  to  the  passing  of  the  sentence,  the  fine  or  any  part  of 
it  remains  unpaid,  and  the  Court,  from  information  gained  in  any  way,  has  reason  to  think 
that  any  moveable  property  belonging  to  the  offender  is  within  its  jurisdiction,  it  should  issue 
a  fresh  warrant  for  the  attachment  and  sale  of  that  property  within  a  specified  period,  return- 
able within  a  certain  time. 


28  Jidp  1870.  .  ^^^««  *  Mblvill,  JJ. 

Rear.  V.  Sakapam  Govlnd.* 

Penal  Code  {Act  XLrofmo),Secs.  280,  lOd-^Ferry-boat-Contractor-^Ommission  to  load 
bdUast^Negligenee^Safe  NavigaHon^Upsetting  itfhoat. 

A  ferry-boat  contractor  was  convicted  under  sections  280  and  109  of  the  Indian  Penal  Code 
"""  *Cnmindl  Bulimg. 
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of  abutting  the  rtsh  narigation  of  a  yessel,  on  the  evidence  that  the  boat  hired  hj  him  kk  fnt- 
filment  of  the  contract  was  upeet  fron  m^  coolflMiig  foflkieotMlask  :— 

J7«M;  t^t,  ihere  beiag  no  eif44«iice  to  sltow  that  the  oOlUraetar  intentidMl^  omitted  to= 
provide  the  ferry-boat  with  what  he  knew  to  benecesaary  for  safe-navigatioD,  the  couvkUoii 
for  abetment  conld  not  be  supported. 

The  accused  w«»  charged  before  tbe  District  Magistrate  of  Colaba 
with  the  offence  of  haying  abetted  the  navigation  of  a  vessel  in  a  manner 
60  rash  as  to  endanger  human  life  and  was  convicted  under  sections  208 
and  109  of  the  Indian  Penal  Code.  The  evidence  in  tibe  case  showed  that 
the  ferry  boat  was  upset,  because  it  was  sent  with  only  1^  or  2  candies 
of  ballast. 

Order. — There  being  no  evidence  to  show  that  the  contractor  inten- 
tionally omitted  to  provide  the  ferry  boat  with  what  he  knew  to  be  neces- 
sary for  safe  navigation,  the  conviction  for  abetment  cannot  be  supported. 
The  Court,  therefore,  reverse  the  conviction  and  sentence  and  order  fine  to 
be  repaid. 


28  July  1870.  GiBBS  &  Melvill,  JJ.- 

RefiT.  V.  Kalyanpay.* 

Penal  Code  {Act  XLVof  1860),  See.  21  {9)—Puhlic  Servant-^tamp^endor^ Appointed 
by  Collector  under  the  old  Act,  after  the  new  Act  Xr///<if  1869  came  into  force. 

A  person  was  appointed  hy  a  CoUeotor  after  the  new  Sttmp  Act  XVIII  of  1869  came  into 
operation,  to  sell  stamps  nnder  mles  promnlgated  nnder  Act  X  of  1862 : — 

Held,  that  as  that  person  was  not  appointed  nnder  the  new  stamp  Act,  aad  conld  not  be  ap- 
pointed nnder  the  old  one,  which  had  been  repealed,  he  conld  onlj  be  considered  a  person  who 
had  entered  into  an  agreement  with  the  Collector  to  sell  Oovernmcnt  property,  t.  e.,  stamps,  and 
as  such  agreement  created  no  office,  he  was  not  an  officer  within  the  meaning  of  section  21,  cl.  9, 
of  the  Indian  Penal  Code. 

The  accused  was  convicted  under  section  161  of  the  Indian  Penal  Code^ 
in  that  he  being  as  a  stamp  vendor  a  public  servant  received  a  gratification, 
namely  one  pice  other  than  his  legal  remuneration  for  himself  as  a  reward 
fordoing  an  official  act,  namely,  of  giving  an  ei^t  annas  stamped  paper 
to  the  complainant. 

Order. — The  accused  could  not  be  appointed  under  the  old  Stamp^ 
Act  as  that  was  repealed  before  the  appointment  was  made  (4  January 
1870)  and  it  is  clear  from  the  sunnud  that  he  was  not  appointed  under 
the  new  Stamp  Act.  We  must  therefore  hold  that  he*  was  a  person  who 
had  entered  into  an  agreement  with  the  Collector  to  sell  certain  QoverU" 
ment  Property,  i.  e.,  stamps  and  as  that  created  no  office,  accused  is  not  an 
officer  within  the  meaning  of  section  21  clause  9  of  the  Indian  Penal  Code; 
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lie  is  not  therefore  a  public  servant.    The  District  Magistrate's  conviction 
contains  therefore  an  error  in  law  and  must  be  set  aside. 

The  Court  reverse  the  conviction  and  sentence  passed  upon  the  accused 
Kulyanrai  Vurigrai. 


11  August  mo.  C^IBl»  *  MiiviLL,  JJ. 

Reff.v.Tapee  Poonja.* 

Income  Tax  ^c<(JX  of  1869),  Sebs.S,  iS—MagiBtrate^Suhordinate  UogistratBS^i- 
Sietiw^^Von^pavment  of  ineome  tax, 

A  Snboriinate  Iftagiftrate,  Snd  Clati,  has  no  jnriidictlon  to  convict  for  noB-pa^rttent  of 
Income  Ux  under  Act  IX  of  1869  for.  by  section  25  of  the  Act,  iuch  convictiona  muet  be  bud 
before  a  ••  Magistrate  ",  which  term  is  deSnc d  in  section  3  to  mean  **  any  person  exercising  the 
powera  of  a  Magistrate,  or  a  Subordinate  Magistrate  of  the  First  Class  •*•     * 

Read  a  letter  from  the  Magistrate  of  Khandesh  No.  19/2230  dated  the 
21  St  July  1870,  referring  under  section  434  of  the  Code  of  Criminal  Pro- 
cedure, the  proceedings  of  the  2nd  Class  Subordinate  Magistrate  of  Nuseer- 
abad  in  the  case  of  the  Qfikeen  ▼.  Tapee  walud  Poonja  for  the  orders  of  the 
High  Court. 

Order. The   Court   annuls  the  conviction  and  sentence  in  all  these 

cases  and  directs  that  the  fines  if  paid  be  refunded. 

By  section  25  of  Act  IX  of  1869,  convictions  for  non-payment  of  Income 
tax  must  be  had  before  "  a  Magistrate  ",  which  term  is  defined  in  section 
3  to  mean  "  any  person  exercising  the  powers  of  a  Magistrate,  or  of  a 
Subordinate  Magistrate  of  the  1st  Class  ".  It  follows  that  the  Subordi- 
nate Magistrate,  2nd  Class,  had  no  jurisdiction  ;  and  the  conviction  and 
fine  must  be  annulled  and  the  amount  returned. 


17  Jugust  1870.  Q'bm  &  Kbmball,  JJ. 

RefiT.  V.  Alya  Dhupma.* 

Penal  Code  (Act  XLF of  IS60\  Sees.  508,  44— Cn'mlwa^  InHmidation^Injury ^Threat  to 
put  osH  of  casts, 

The  accused  tald  the  complainant,  a  member  ef  their  caste,  that  he  ihoiild  fire  up  hit  field 
or  else  they  woald  put  htm  oat  of  caste  :— 

HeM,  that  this  did  not  amount  to  criminal  intimidation  -frithin  the  meaning  af  the  Indian 
Penal  Code,  the  Id jnrjr  threatened  not  falling  within  the  definition  contained  in  section  44  of  the 
Indian  Penal  Code. 

Judgment. — The  accused  and  complainant  in  this  case  both  belong  to 
the  Agri  caste.  The  Magistrate  of  Colaba  before  whom  the  trial  took  place 
finds  it  proved  that  the  accused  said  to  the  complainant  **  give  us  your 
field  or  we  will  put  you  out  of  caste  and  injure  you  in  person  and  reputa- 
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tion  ";  and  tliat  on  his  refusal  to  do  so,  they  called  a  meeting  of  the  caste 
at  which  the  complainant  did  not  attend  and  at  which  his  excommunication 
was  pronounced. 

The  Magistrate  upon  these  facts  observed  that  '*  as  a  general  rule  it 
is  not  the  province  of  a  Magisterial  Court  to  interfere  in  caste  matters  but 
when  the  authority  of  the  caste  is  attempted  to  be  used  as  an  engine  <^ 
oppression  in  matters  with  which  they  have  nothing  to  do,  and  in  meddling 
with  which  they  attempt  to  usurp  the  functions  and  authority  of- the 
ordinary  Courts  of  law,  it  is  in  th^  opinion  of  the  .Court  a  clear  case  for 
interference.  It  can  never  be  permitted  for  caste  meetings  to  become 
instruments  of  extortion. "  He  therefore  found  the  accused  guilty  of 
criminal  inti^yiidation  under  section  503  of  the  Indian  Penal  Code,  and 
sentenced  each  of  them  to  six  months'  rigorous  imprisonment. 

An  appeal  was  made  to  Mr.  Coghlan,  the  Session  Judge,  who  upheld 
the  convictions,  holding  that  the  threat  of  expulsion  from  caste  was  a 
threat  of  iigury  to  complainant's  person  and  reputation. 

The  case  comes  before  us  in  the  exercise  of  our  extraordinary  juris- 
diction, and  we  have  to  deci4e  whether  the  facts  found  constitute  the  offence 
of  criminal  intimidation.  In  section  503  that  offence  is  thus  defined 
**  whoever  threatens  another  with  any  injury  to  his  person,  reputation  or 

property commits  criminal  intimidation."  The  word  injury  is  defined 

\n  section  44,  to  denote  ^^any  harm  whatever,  iUegaUy  caused  to  any  person, 
in.body,  mind,  reputation  or  property."  Section  43  provides  amongst 
other  definitions,  that  every  thing  which  furnishes  ground  for  a  civil 
action  is  illegal.  Here  then  we  come  to  the  proper  test  of  determining 
the  point  raised  in  the  case.  K  the  words  uttered  by  the  accused  furnished 
to  the  complainant  a  ground  for  a  civil  action,  they  are  guilty  of  criminal 
intimidation;  if  they  do  not,  then  the  accused  are  not  guilty  and  must  be 
acquitted.  « 

Under  Regulation  II,  section  21  ^<  no  interference  on  the  part  oitho 
Court  in  caste  questions  is  warranted,  beyond  the  admission  and  trial  of  any 
suit  instituted  for  the  recovery  of  damages  on  account  of  an  alleged  injury 
to  the  caste  or  character  of  the  plaintiff."  This  sectioa  may  be  said  to  be 
rather  inconsistent  with  Regulation  V,  section  2,  clause  3,  which  evidently 
contemplates  **  suits  for  recovering  the  right  of  participation  in  caste 
communications  and  privileges  "  and  prescribes  limitation  but  the  former 
being  the  substantive  law  and  the  latter  only  a  law  of  limitation,  the 
former  must  have  precedence.  However  they  may  be,  the  civil  Courts 
have  always  refused  to  inquire  whether  an  expulsion  from  caste  was  legal 
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or  ill^aly  altHough  they  have  awarded  damages  to  persons  who   were  en- 
titled to  be  inTited  to  caste  ditmers  and  were  omitted. 

The  complainant  in  this  case  therefore  could  not  have  brought  a  civil 
action  to  decide,  whether  he  was  rightly  or  wrongly  expelled  from  caste. 
We  must  therefore  reverse  the  convictions  and  sentences  and  direct  the 
accused  to  be  discharged. 


18  Avguii  1S10  GiBBS  &  Mblvill,  JJ» 

RefiT.  V.  AmiPOhund.* 

Criminal  Procedure  Code  iAet  XXFqf\9%l\  See,  9\S^Maghtrate^Breach  of  the  peace 
^~Possestiot^^  Absence  of  record  cf  proceedings^-Procedure, 

W^bere  a  Magistrate,  F.  P.,  without  baring  recorded  a  proceeding,  stating  the  groandt  of 
hit  being  satisfied  that  a  breach  of  the  peace  was  likely  to  resnlt  from  a  dispate  regarding  a 
piece  of  land,  decided  a  question  of  possession  under  section  SIS  of  the  Criminal  Procedure  Code 
the  High  Court  annulled  his  proceedings. 

Read  a  letter  from  the  Magistrate  of  Ahmedabad  No.  1778  dated  the 
2nd  August  1870,  referring  under  section  434  of  the  Code  of  Criminal 
Procedure,  the  proceedings  of  the  Magistrate  F.  P.  of  Ahmedabad  in  the 
case  of  the  Queen  v.  Ameechund  Veerckwnd  for  the  orders  of  the  High 
Court. 

Order. — ^Por -the  reasons  given  by  the  Magistrate  of  the  District, 
the  Court  annul  the  proceedings  of  the  Magistrate,  P.  P. 


13  SkpUmhf  1870.  Risoldtioh  in  Ghambbbs. 

MaflrUttpate  F.  P.  in  ohapfire  Supat»  No.  1108.* 

Criminal  Procedure  Code  {Act  XXV of  1S6I),  Sec.  iA^FiMe^Compeneaiian^Award^ 
AppeUaie  Court. 

The  law  makes  no  prorision  anthoiising  an  Appellate  Court  to  award  to  a  complainant 
anj  portion  of  a  fine  paid  by  a  conyict,  whep  the  trying  anthoritjr  has  refosed  to  award  it. 


15  Beptemher  1870.  Oibbs  &  Melvill,  JJ. 

RefiT^  V.  Hipoo  Chlma.* 

Evidence— Witnessee-^Seesions  Court^Commiiting  Magistrate — Evidence  at  the  Sessions 
^^Practiee. 

In  a  trial  by  a  Conrt  of  Session,  in  his  reasons  for  his  finding,  the  Session  Jadge  obserred 
that  certain  witnesses  had  before  the  Magistrate  giyen  eridence  against  the  prisoner,  which 
evidence  the-  Seuion  Judge  beliered  to  be  true  thongh  the  same  witnesses  retracted  it  before 
the  Coart  of  Seslion.  The  EUgh  Conrt  remarked  that  the  decision  mnst  be  according  to  the 
eridenee  giyen  in  the  Bttsion  GoaxU  and  that  otU^.  It  is  illegal  to  use  against  the  prisoner 
eyidence  giyen  before  the  committing  Magistrate  except  when  such  eyidenoe  is  expressly  made 
mdmiseible  hf  law.    The  only  nse  which  conld  be  made  of  the  eyidence  giyen  by  the  witnesses 
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before  the  Mtgiatrate  ia  this  case  wm  to  show  that  their  evidence  before  the  Session  Goart  wm 
Talneless  and  must  be  left  oat  of  consideration  altogether. 

In  this  case,  the  Sessioa  Judge  of  Thana  in  the  course  of  his  Judg- 
ment remarked  : — '^  This  complainant  Nana  has  evidently  been  tampered 
with  since  his  appearance  before  the  Magistrate,  as  to-day  he  has  given  a 
deposition  full  of  contradictions,  he  is  apparently  a  stupid  man  and  has 
seemed  to  waver  and  alternate  between  the  account  he  gave  before  the 
Magistrate,  which  I  believe  to  be  the  true  account  of  what  took  place,  and 
a  new  story  which  he  has  but  partly  learnt.  The  evidence  of  complainant's 
wife  Namee  is  also  obviously  one-sided  and  biased.  She  has  suggested 
explanations  and  is  evidently  primed  with  her  story." 

Judgment. — The  Court  consider  that  there  is  not  sufficient  evidence 
to  sustain  the  conviction.  The  decision  must  be  according  to  the  evidence 
given  in  the  Session  Court,  and  that  ordy  :  and  the  Court  consider  that 
it  was  illegal  to  use  against  the  prisoner  evidence  given  before  the  Magis- 
trate*  The  only  use  which  can  be  made  of  the  evidence  given  by  the 
complainant  and  his  wife  before  the  Magistrate  is  to  show  that  their 
evidence  before  the  Sessions  Court  is  q^uite  valueless  and  must  be  left  out 
of  consideration  altogether.  Apart  from  this,  the  facts  shown  in  evid- 
ence that  the  prisoner  borrowed  the  gun  without  leave,  that  when  he  fired 
he  was  probably  close  to  the  complainant  and  that  he  ran  away  seem  to 
the  Court  not  necessarily  inconsistent  with  his  statement  that  it  was  an 
accident. 


15  Septmber  2870.  Gibbs  A  Ms  lvill,  JJ. 

Resr.  V.  Maya  Davjee.* 

PeHal  Code{Act  XLVcf\UQ\  Sees.  69, 70^Act  XXXI  </1850,  Sec.  S^Fine-^D^wli^ 
Imffi99nmeni^ParHml  fOfment  ef  fij%e^Comm»tatidn  of  the  §emtenee  of  imfrieonment-^ec' 
iion  69i  appUeabie  to  o/^M*  un^r  the  Fenat  Code, 

A  Magistrate,  F.  F.|  on  conyicting  an  accused  person  nnder  section  8  of  Act  XXXI  of  1S50 
sentenced  him  to  pay  a  fine  of  Bs.  S50  commatable  to  six  weeks  imprisonment.  On  the  payment 
•of  Rs.  238*l4-d,  the  balance,  being  the  **  amount  proportional  to  2  days'  imprisonment,*'  waa 
remitted  under  section  69  of  the  Indian  Penal  Cade  :— 

Held,  that  the  sentence  of  imprisonment  in  default  was  not  warranted  by  law; 

Heldt  also,  that  the  application  of  section  69  of  the  Indian  Penal  Code  to  the  case  was  impro- 
per as  that  section  would  only  apply  to  offences  under  the  Code.  If  the  section  had  been  appUsable, 
it  was  not  a  procedure  warrantable  under  tha  following  section  of  the  Code,  to  remit  a  portium  of 
the  fine  tendered.  Had  the  accused.  In  a  case  to  which  the  law  quoted  was  apjdicaUe,  tendered 
only  a  portion  of  the  fine,  he  might  legalfy  have  been  released,  if  the  term  of  imprisonment  al- 
ready suffered  were  not  less  than  proportional  to  the  amount  of  fine  unpaid;  but  under  seotion 
70  of  the  IndWn  Penal  Code,  the  unpaid  amount  would  still  be  leviable. 

•  Criminal  Ruling,  Criminal  Review  No.  78  of  1870. 
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The  accused  was  convicted  under  section  3  of  Act  XXXI  of  1850  for 
being  concerned  in  passing  unexcised  salt,  in  that  he  took  from  salt  pans 
at  Suza  Qunuti  42  maunds  37  seers  of  salt  beyond  the  amount  covered  by 
his  pass,  and  took  means  to  conceal  the  same  by  packing  some  under  the 
matting  and  putting  planks  in  the  salt  to  prevent  accurate  rod  measure* 
ment  by  darogah.  The  Full  Power  Magistrate  of  Oorun  sentenced  the 
accused  to  pay  afine  of  Rs.  250  commutable  to  simple  imprisonment  for 
six  weeks.  The  prisoner  paid  in,  by  the  afternoon  of  the  same  day  as  he 
was  sentenced,  the  sum  of  Rs.  238-14-3,  and  the  amount  proportional  to 
imprisonment  of  two  days  was  accordingly  remitted,  under  section  69  of 
the  Indian  Penal  Code* 

On  the  case,  having  been  called  up  under  review  by  the  High 
Court,  the  Registrar  appended  the  following  minute: — **The  sentence  of 
imprisonment  in  default  appears  illegal  (see  Mayne's  Commentary,  on  sec- 
tion 64,  Penal  Code).  The  application  of  section  69  of  the  Indian  Penal  Code 
to  the  case  was  also,  apparently,  improper,  as  that  section  would  only  apply 
to  the  offences  under  the  Code.  Moreover,  if  the  section  had  been  appli- 
cable, it  was  not  a  procedure  warrantable  imder  the  following  section  of 
the  Code  to  remit  a  portion  of  the  fine  tendered.  Had  the  accused,  in  a 
case  to  which  the  law  quoted  was  applicable,  tendered  only  a  portion 
of  the  fine  he  might  legally  have  been  released  if  the  term  of  imprison- 
ment already  suffered  were  not  less  than  proportional  to  the  amount  of 
fine  unpaid;  but  under  section  70  the  unpaid  amount  would  still  be 
leviable.** 

Obdeb. — ^The  Registrar's  remarks  to  be  communicated  to  Magis* 
trate^  but  as  the  fine  has  been  paid,  the  Court  will  not  interfere. 


^9  September  1870.  Oibbs  &  Mblvill,  JJ. 

RefiT.  V.  Rama  Bahlpu.* 

Beg^ation  {Bmn,)  XIV  of  IS^l^Secs.  7  (3),  19  (i)^Imprisonment^InterpretaiUm^ 
Fenol  Code  {.Act  XLro/18«0). 

In  the  Begalation  and  ActB  previoas  to  the  passing  of  the  Indian  Penal  Code,  the  term 
^*  impriBonmcnt'  meant  impriionment  with  or  withoat  labour,  according  as  the  warrant  might 
direct,  (Reg.  XIV  of  1827,  section  7,  cl.  3).  Bzcept,  therefore,  in  cases  in  which  the  law 
expresslv  provided  that  imprisonment  should  be  without  labour  (e.  ^.,  Beg.  XIV.  of  18S7,  section 
19,  cl.  2)  the  tr  jing  authority  could  order  that  imprisonment  should  be  with  labour. 

Read  a   letter  from  the  Magistrate  of  Colaba  No.  1808  dated  the  13th 

September   1870    referring,  under    section    434  of    the  Code  of  Criminal 

Procedure,  the  proceedings  of  the  Subordinate  Magistrate  2nd  Class  of  Penu 

^Criminal  BuUng, 
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in  the  case  of  the  QiLeen  v.  Rama  bin  Buhiroo  for  the  orders  of  the 
High  Court, 

Order.— The  Court  think  that  in  Regulations  and  Acts  previous  to 
the  passing  of  the  Penal  Code  the  term  ^'imprisonment"  meai^t  imprison- 
ment with  or  without  labour  according  as  the  warrant  or  sentence  might 
direct  (Regulation  14  of  1827,  section  7,  clause  3). 

It  was  competent  to  the  trying  Authority  to  order  that  imprisonment 
should  be  with  hard  labour,  except  in  cases  in  which  the  law  expressly 
provided  that  the  imprisonment  should  be  without  labour.  (Reg.  XIV  of 
1827,  section  19,  clause  2.) 

In  the  present  case  therefore  the  sentence  was  legal.  The  only  error 
was  an  error  of  words  in  describing  the  punishment  as  ** rigorous  impri- 
sonment" instead  of  ^'ordinary  imprisonment  with  hard  labour." 


1  December  1870.  Gibbs  <&  Mblvill,  JJ^ 

Resr.  V.  Ramohand.* 

Criminal  Procedure  Code  (Act  XXro/lSei),  See.  4B5^Penal  Code  {^ct  XLV  cf  1860V 
See,  4l\^SesMions  Court^Commitment — Power  to  order  commitment. 

The  addition  of  the  words  **SnhoTdinate  Magistrate  of  the  First  (Hass"  in  colamn  7  of  the 
Schedule  tothe  Code  of  Criminal  Procednre,  against  section  411  of  the  Indian  Penal  Code,  takes 
the  offence  triahle  under  the  latter  section  out  of  the  operation  of  section  4S5  of  the  Code  of  Crimi- 
nal Procedure,  the  intention  of  the  Legislature  being  that  the  Court  of  Session  should  only 
interfere  in  serious  cases.  The  Court  of  Session  therefore  cannot  order  the  commitment  of  a 
person  charged  under  section  411  of  the  Indian  Penal  Code  who  may  have  been  discharged 
by  a  Magistrate,  F.  P, 

Read  a  letter  from  the  Magistrate  of  Ahmedabad  dated  the  11th 
October  1870,  No.  1530,  in  reply  to  that  of  the  Court  No.  1554  of  the  4th 
August  1870  retransmitting  the  Record  and  Proceedings  in  the  case  of 
Bamchund  Hemchand  tried  by  the  Cantonement  Magistrate,  F.  P.  of  Ah- 
medabad and  requesting  orders  of  the  High  Court  with  reference  to  the 
Correspondence  between  him  and  the  Session  Judge  of  Ahmedabad  whether 
the  Session  Court  cannot  under  section  485  of  the  Criminal  Procedure 
Code  order  the  committal  to  it  of  the  case. 

Order. — The  Court  think  that  the  Magistrate  has  made  no  mistake 
about  the  schedule,  offences  punishable  under  section  411  are  entered  as 
triable  by  the  ''Court  of  Sessions  or  Magistrate  of  the  District  or  Subordi- 
nate Magistrate  1st  Class".  The  question  is  whether  the  addition  of  the 
words  Subordinate  Magistrate  1st  Class'*  takes  the  case  out  of  the  operation 
of  section  435.  The  Court  think  that  they  do,  the  intention  of  the  law  being 
4;hat  the  Court  of  Session  should  only  interfere  in  serious  cases. 

^Criminal  Biding, 

/Google 


Digitized  by  VjOOQI 


1870]  BEG.   t;.   KASHIRAJ.  48 

S  December  1870.  Gibbs  A  Milvill,  J  J. 

RefiT-  V.  KaslilpaJ  MaPtand.*" 

Ptncd  Code  (Act  XLF of  I860),  Sees.  878,  99,  SO^Valuahle  seeurities^^oveahle  pro* 
jferty-^Theft. 

Valuable  securities  are  moveable  property  and  may  be  the  subject  of  theft. 

The  District  Magistrate  of  Nassik  in  making  the  reference  to  the 
High  Court  observed  : — 

*'  The  ground  of  the  application  is  that  the  Magistrate,  F.  P.,  made  a 
mistake  on  a  point  of  law  in  ruling  that  *  valuable  securities  '  cannot  be 
subjects  for  theft  inasmuch  as  they  are  not  saleable  property. 

**  This  decision  has  been  based  partly  on  the  strength  of  In  re  Pestonji 
(1)  in  which  it  has  been  ruled  that  the  account  books  of  a  defendant  are 
not  liable  to  seizure  or  sale,  because  the  seizure  of  property  under  the 
Civil  Procedure  Code  is  in  order  that  the  decree  may  be  executed  *  not  by 
attachment  only  but  by  attachment  and  sale.  Hence  anything  which  is 
not  in  its  nature  saleable,  and  not  expressly  provided  for,  would  not  fall 
within  the  scope  of  section  205,  howsoever  comprehensive  its  language 
may  at  iirst  sight  appear',  and  that  any  sale  of  such  books  *  would  be 
more  in  the  nature  of  a  wilful  destruction  of  property  than  of  a  bonajide 
sale.' 

^^  But  the  Magistrate,  F.  P.,  has  further  held  that  a  ^  valuable  securi- 
ty '  cannot  be  considered  *  moveable  property,*  i.  e.,  that  it  is  not 
*  corporeal '  property  and  cannot  therefore  be  the  subject  of  theJt. 

<<  On  considering  the  question  the  District  Magistrate  considers  that 
the  decision  at  which  the  Magistrate,  F.  P.,  has  arrived  is  incorrect  and 
certainly  the  point  is  one  on  which  it  is  desirable  that  there  should  be  a 
ruling  to  remove  all  doubt. 

<<  In  the  edition  of  the  Penal  Code  published  in  1861  by  Morgan  and 
Macpherson,  they  remark,  '  many  moveable  things  which  are  of  small 
intrinsic  value  become  very  valuable  when  they  show  a  title  to  property 
or  constitute  the  evidence  of  a  legal  right.  A  piece  of  paper  or  parch- 
ment may  thus  acquire  great  value.  By  what  is  written  upon  it  the  material 
may  become  a  title-deed  or  mortgage-deed  or  a  bond,  bill  of  exchange,  pro- 
missory note,  Sco.  It  seems  that  any  of  these  documents,  as  well  deeds 
relating  to  land,  as  documents  and  tokens  showing  a  right  to  moveable 
property  or  any  other  right  and  written  contracts  or  agreements  may  be 
the  subject  of  theft  ..•  It  is  not  a  part  of  the  definition  itself  of  theft  that 
the  moveable  property  should  be  of  some  assignable  value/ 

**  He  may  further  observe  that  if  valuable  securities  are  not  property, 
^Criminal  Biding. »  (1)  8  Bom.,  H.  C,  49. 
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a  man  who  with  the  intent  to  cause  wrongful  loss  or  damage  to  any  person 
destroyed  a  valuable  security,  he  would  not  have  committed  the  offence 
of  mischief  but  on  looking  at  the  illustrations  under  section  425  of  the 
Penal  Code,  the  very  first  one  is  *A  voluntarily  burns  a  valuable  security 
belonging  to  Z  intending  to  cause  wrongful  loss  to  Z,  A  has  committed 
mischief.  This  seems  to  the  District  Magistrate  to  support  the  opinion 
above  expressed  and  to  show  conclusively  that  the  framers  of  the  Code 
looked  on  valuable  securities  as  moveable  property  and  hence  as  liable 
to  become  subjects  of  theft." 

ORDER.-^The  P.  P.  Magistrate  was  in  error  and  misapplied  the  case 
alluded  to.  The  Court  are  of  opinion  that  valuable  securities  are  move- 
able property  and  may  be  subject  of  theft.  The  Magistrate  of  the  District 
should  take  such  further  steps  in  the  case  as  he  may  think  necessary. 


15  December  1870.  Qibbs  &  Mblvill,  J  J,. 

Keg.  V.  Budhya  Oupya.* 

Criminal  Procedure  Cod0(Act  XXro/1866),  Sees.  295,  t^Q^Evidenee-^Hahitual  Bobber 
— Magistrate^PracHce. 

No  evidence  as  to  general  character  having  been  addaced  before  the  Magistrate  that  either 
of  the  persons  before  him  was  "  by  repute  a  robber,  house  breaker,  or  thief  &c."  as  required  by 
section  296  of  the  Code  of  Criminal  Procedure,  the  order  requiring  securities  under  that  section 
was  iUegal.  It  is  also,  necessary  to  record  evidence  under  section  295,  before  requiring  security 
tinder  that  section. 

Judgment. — The  orders  in  the  cases  of  Boodya,  Yellappa  and  Ramapa 
are  illegal,  no  evidence  as  to  general  character  was  adduced  before  the 
Magistrate  that  Yellapya  was  ^'  by  repute  a  robber,  house-breaker  or  thief 
&c.  "  as  required  by  section  296  of  the  Criminal  Procedure  Code.  The 
Magistrate  should  also  have  recorded  evidence  under  section  295  before 
requiring  Boodya  and  Bhowanee  security. 


19  January  1871.  Gibbs  &  Milyill,  JJ. 

RefiT.  V.  Natha  Kullian. 

Penca  Code{Act  XLr<f\SBO\  Sec,  Sld^Theft^^tridhan-^Wife^Husband. 
A  wife  cannot  be  convicted  of  theft  for  taking  her  own  pulla  from  out  of  the  custody  of  her 
husband. 

Order. — The  Court  is  not  satisfied  from  the  evidence  in  the  case 
that  the  female  prisoner  took  any  property  from  her  husband  other  than 
her  **  Pulla  '*  or  "  Stridhan  ".     Therefore,  without  going  into  the  question 

*  Criminal  Ruling.. 
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and  deciding  whether  a  Hindoo  wife  can  be  convicted  of  stealing  her  hus- 
band's property,  the  Court  is  of  opinion  that  she  cannot  be  convicted  of 
theft  for  taking  away  her  own  <*  PuUa  '*  for  over  that  her  ownership,  on 
this  side  of  India  seems  undoubted  (2  Bor.  pp.  270,  481,  1  Madras  H  C. 
35,  and  the  Mayukha  IV,  10,  Stokes,  p.  100).  The  conviction  and 
sentence  on  the  female  prisoner  must  therefore  be  reversed. 

As  therefore  the  woman  in   removing   this   property  committed  no 
crime,  it  follows  that  the'male  prisoner  must  also  be  acquitted. 


16  February  1871.  Gibbs  &  Mblvill,  JJ. 

Resr.  V.  Jecjibhai  Nathubhai.* 

Penal  Code(Act  XLF of  IS60), See,  IBS^Criminal  Procedure  Code  (Aet  XXV of  1861), 
Sees.  62, 63— Dwoitf  iitfwec  *  Order— ^ancHon^  Withdrawal—MagiHrate, 

Section  168,  of  the  Code  of  Criminal  Procedure  proridee  that  a  Court  or  public  servant, 
mar,  in  cases  in  which  there  has  been  a  contempt  of  its  or  his  authorit/,  either  institute  a 
complaint  or  give  its  sanction  to  a  complaint  being  instituted  by  any  person  injured.  In  the  pre- 
sent case,  the  person  who  had  been  injured  by  the  disobedience  of  the  order  and  who  had  been 
allowed  to  prosecute  the  accused  was  the  complainant  and  might  withdraw  his  complaint  in  cases 
falling  within  Chapter  XV.  of  the  Code  of  Criminal  Procedure. 

The  facts  in  this  case  were  that  a  Subordinate  Magistrate,  1st  Class 
in  his  capacity  of  Mamlutdar,  ordered,  under  Bombay  Act  V  of  1864,  the 
accused  to  give  possession  of  a  field  to  the  complainant,  but  the  accused 
disobeyed  the  disorder.  Thereupon  the  Subordinate  f  Magistrate,  accorded 
as  Mamlutdar,  his  sanction,  under  section  168  of  Criminal  Procedure  Code, 
for  the  prosecution  of  the  accused  by  the  complainant  on  a  charge  of 
"  disobedience  to  an  order  duly  promulgated  by  a  public  servant"  (Indian 
Penal  Code,  section,  188).  He  subsequently  allowed  the  complainant  to 
withdraw  his  complaint  under  section  271  of  the  Code  of  Criminal  Pro* 
cedure.  The  Magisti^te  of  the  District  considered  this  to  be  illegal  on  the 
ground  that  the  Mamlutdar  was  the  complainant. 

Order.  — The  Court  does  not  agree  with  the  Magistrate.  Section  168, 
Criminal  Procedure  Code,  provides  that  a  Court  or  public  servant  may 
either  vindicate  its  or  his  authority  by  instituting  proceedings  for  dig* 
obedience  of  an  order,  or  if  such  Court  or  public  servant  do  not  choose  to 
move  in  the  matter,  may  allow  the  private  individual  who  is  injured  by 
such  disobedience,  to  proceed  against  the  offender.  In  the  latter  case 
(which  seems  to  be  the  present  one)  the  Court  or  public  servant  merely 
gives  its  sanction  to  the  entertainment  of  the  complaint  of  the  private 
individual,  and  the  latter  is  the  complainant  and  may  withdraw  his 
complaint  in  cases  falling  within  Chapter  XY  of  the  Criminal  Procedure 
Code. 

♦  Oriminal  Bvling, 
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16  February  1811.  G(bbs  &  Milyill,  JJ» 

Resr.  V.  Vinayek' 

Mi09ttaU—TranMfer  of  ease — Ord^r  oftransfernot  reaching  U  time^Dlsposal  of  the 
eoMe-^rUegalU^^DUeretion, 

The  High  Coart  ordered  a  transfer  of  a  case  on  the  26th  Janairj  1871.  Immediately  on  the 
passing  of  the  order,  the  accused's  pleader  wired  the  information  to  his  client.  On  the  27th,  the 
telegram  haying  been  shown  to  the  Magistrate,  he  adjourned  the  farther  proceedings  till  the  30th 
in  order  to  allow  the  orders  of  the  High  Ck>art  to  reach  him.  The  order  was  despatched  on  the 
27th  bat  it  failed  to  reach  the  Biagistrate  till  the  Slst.  In  the  meanwhile,  on  (he  SOth  no  orders 
haying  been  receiyed,  the  Magistrate  disposed  of  the  case  and  foand  the  accased  gailty  and 
passed  a  sentence  npon  him  : — 

Held,  declining  to  interfere  by  way  of  reyision,  that  thonghthe  Magistrate  did  not  act  dis- 
creetly in  not  waiting  sufficiently  for  the  order  of  the  High  Court,  there  was  no  illegality  in  his 
proceedings. 

Judgment. — This  matter  has  been  more  than  once  before  the  Court. 
On  the  26th  ultimo,  Vinayak  Dewaker  a  Deputy  Collector  and  Pull   Power 
Magistrate  in   the  Khandesh  District  presented  to  this  Court   through  his 
pleader  a  verified  petition,  in  which  he  stated  that   he  had  been  put    upon 
his  trial   by  the  District   Magistrate  of  Khandesh  on  certain   charges  of 
bribery  and  extortion   and  prayed  that  the  case   might  be   transferred  to 
some  other  Magistrate  and  that  the  trial  might  be  held  in  some  stationary 
Court,  as  he  could  not  procure  proper  legal  assistance  in   the  constantly 
moving   camp  of  the   Magistrate  of  Khandesh.     The    petitioner   further 
stated  ihat  it  would  be  necessary  for  him  in  his  defence  to  call  the  Magis- 
trate himself  as  a   witness.     We    refused  to  take  the  enquiry  out   of  the 
hands  of  the  Magistrate  of  Khandesh,  entertaining  no  doubt  that  that  officer 
would  conduct  the  inquiry  fairly  and  without  prejudice,  and  would  inquire 
into  and  put  a  stop  to  any  oppression  by   the  Police  which  the  petitioner 
might  bring  to  bis  notice.     But  we  issued  an  order,   under  the    powers 
vested  in  us  by  the  Letters  Patent  of  the  High  Court  j^directing  that  if  the 
evidence  against   Vinayak   Dewakar   should   appear   to   the  Magistrate 
sufficient  for   his  conviction ,   he  should   commit   him  for  trial   before  the 
Session  Court  of  Khandesh.     We  informed  the  Magistrate  that  our  reasons 
for  issuing   the  order    were  that  Vinayak  Dewakar  had  made  an   affidavit 
that  he  required  the  evidence  of  the  Magistrate   himself  and   that  we  con- 
sidered that  Vinayak 's    allegation  as  to  the  difficulty  which  he  eicperienced 
in  obtaining  competent   legal  advice    while  moving  about  in  the  Districts, 
was  a  fair  and  reasonable  allegation.     In  making  this  order  we   were  also 
influenced  by  the  consideration  that   Vinayak  Dewakar    was  an   official  of 
high  rank  and  a   Magistrate    of  the  First  Class — that  a  conviction   in  his 
case  involves  not  only  as  in  all  cases,  fine  or  imprisonment  but  the  loss  of 
position,  high  reputation,  and  a  pension   almost  earned  by   many  years  of 
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Ooyemment  servioe;  and  that  such  a  person  might  fairly  ask  that  his 
case  should  not  be  disposed  of  by  another  Magistrate,  but  that  he  should 
have  the  benefit  of  a  solemn  and  deliberate  trial  by  the  highest  tl^bunal 
in  the  District  by  which  the  charges  against  him  were  cognizable.  Our 
order  was  made  on  the  afternoon  of  the  26th  and  was  despatched  to  the 
Magistrate  on  the  27th  but  owing  to  unavoidable  causes  it  did  not  reach 
the  Magistrate's  camp  till  the  31st.  Meanwhile  immediately  on  our  order 
being  made,  Vinayak's  Pleader  in  this  Court,  Rao  Saheb  Vishwanath 
Narayan  Mandlik,  telegraphed  to  his  client  informing  him  that  the  order 
had  been  issued  and  this  telegram  was  shown  to  the  Magistrate  on  the 
morning  of  27th;  the  Magistrate  thereupon  adjourned  further  proceedings 
till  the  30th,  in  order,  as  he  states,  to  allow  any  orders  of  the  High  Court 
to  reach  him.  On  the  30th  no  orders  having;  been  received  and  the  accused 
not  asking  for  any  further  adjournment^  the  Magistrate  proceeded  to  dispose 
of  the  case.  He  found  the  accused  guilty  on  three  charges  and  sentenced 
him  to  imprisonment  for  one  year  and  a  fine  of  Rs.  2000  and  committed 
him  for  trial  before  the  Session  Court  on  two  other  charges  which  wer5 
not  within  the  Magistrate's  cognizance. 

Mr.  Anstey,  on  behalf  of  the  convict,  then  applied  to  us  and  he  has 
again  appeared  today  in  support  of  the  application,  to  call  for  the 
Magistrate's  proceedings  and  to  quash  the  conviction,  as  being  in  itself 
illegal  and  in  contempt  of  the  authority  of  this  Court.  We  declined  to 
call  for  the  Magistrate's  proceedings  immetJiately  but  desired  him  to 
report  on  the  steps  which  he  had  taken  in  the  matter,  so  that  we  might 
be  in  a  position  to  judge  whether  there  was  any  prima  /aci«  illegality 
which  would  justify  us  in  calling  for  the  proceedings.  Pending  the 
receipt  of  the  Magistrate's  report,  we  have  given  the  matter  much 
consideration  and  as  it  involved,  or  might  appear  to  involve,  a  question  of 
contempt  of  authority  of  this  Court,  we  have  thought  it  right  to  consult 
some  of  our  brother  Judges  and  the  Chief  Justice.  Having  now  received 
and  considered  the  Magistrate's  report,  the  conclusion  at  which  we  have 
arrived  is  that  there  has  been  no  actual  illegality  in  his  proceedings,  and 
it  is  only  on  the  gjpund  of  illegality  that  we  could  interfere  with  the 
conviction  and  sentence  passed  by  him.  The  unofficial  telegram  which 
was  sVown  to  the  Magistrate  was  sufficient  to  induce  him  (as  his  own 
conduct  in  granting  an  adjournment  shows)  to  believe  that  an  order  had 
been  passed  by  the  High  Court,  directing  him  not  to  proceed  to  judgment. 
He  was  not  legally  bound  to  act  on  the  information  so  received;  but  it  is 
the  practice  of  the  Courts  of  Justice,  under  such  circumstances,  to  stay 
their  hand,  until    such  time   as  the  information  may  be  conveyed  to  them 
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through  the  regular  channel.  A  Oourt  which  refused  bo  to  stay  its  hand^ 
would  act  not  illegally  but  indiscreetly.  In  this  case  the  Magistrate  did 
stay  hi«  hand  and  in  so  doing  acted  rightly;  but  the  time  which  he  allowed  . 
for  the  receipt  of  the  Court's  writ  was  very  short,  considering  the  defective 
postal  communication  between  his  camp  and  Dhoolia,  to  which  place  he 
must  have  known  that  the  writ  would  in  the  ordinary  course  of  business 
be  addressed.  We  think  the  Magistrate  would  have  acted  more  discreetly 
if,  having  such  good  reason  to  believe  that  a  writ  of  this  Court  had  issued, 
he  had  allowed  a  longer  period  to  elapse,  before  acting  in  the  manner  in 
which  that  writ  ordered  him  not  to  act,  or  if  he  had  telegraphed  to  the 
Registrar  of  the  Court,  to  ascertain  whether  such  a  writ  had  really  issued 
or  not;  and,  independently  of  the  order  of  this  Court  and  even  if  no  such 
order  had  been  issued,  we  think  that  the  Magistrate  would  have  shown  a 
more  wise  discretion,  if,  instead  of  convicting  the  accused  on  every  chaige 
on  which  he  would  convict  him  and  committing  him  for  trial  on  the  other 
charges,  he  had  left  the  whole  question  of  his  guilt  and  innocence  to  the 
fuperior  tribunal.  The  course  adopted  by  the  ilagistrate  was  a  very 
unusual  and  severe  course.  To  force  a  person  like  the  accused  to  appear 
and  stand  his  trial  in  the  Session  Court  as  a  convict  from  the  Jail  appears 
to  us  to  have  been  very  greatly  and  unnecessarily  to  aggravate  the  difficul- 
ties of  his  position.  But  in  so  doing,  the  Magistrate  undoubtedly  acted 
within  the  power  given  him  by  law.  And  neither  on  this  nor  on  the  other 
grounds  which  have  been  submitted  for  our  consideration,  is  it  competent 
to  us  to  interfere  in  the  exercise  of  our  extraordinary  jurisdiction.  We 
must  leave  the  petitioner  to  the  ordinary  remedy  of  an  appeal  to  the 
Court  of  Session  and  reject  the  present  application. 


^3  February  1871.  Oibbs  ft  Mklfill,  JJ. 

Roff .  V.  Shpavan.* 

CHminal  Procedure  Code  (Aet  XXro/1861),  Sec,  2S0^AltemaHve  charge-^Penal  Code 
{Act  XLF  of  18«0),  Sees*  299,107— Conviction— Order  for  recognizance  for  good  behaviour^-' 
Recognizance  for  keeping  the  peace. 

The  accused  was  convicted  on  alternate  charges,  under  sections  299  and  807,  Indian 
Penal  Code,  ^attempt  to  commit  mnrder)  and  section  824,  Indian  Penal  Code,  (volantarily 
Causing  hurt  by  instrument  for  cutting)  and  sentenced  to  2  years'  rigorous  imprisonment,  and 
at  the  expiration  of  the  sentence  to  execute  a  recognizance  for  good  behariour  for  one 
year:— 

Held,  that  the  recognizance  should  have  been  for  keeping  the  peace,  under  Chapter 
XVIII  of  the  Code  of  Criminal  Procedure,  and  not  for  good  bshaviour  under  Chapter  XIX, 
but  that  otherwise  the  order    was  such   as  was  warranted    by  section  280  of  the  Code    of 

Criminal  Procedure. 

-       — ^ < 
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ilEAD  a  letter  from  the  Assistant  Session  Judge  of  Khan^ 
-desh  No.  194  dated  the  11th  February  1871,  stating  with  re- 
ference to  the  Court's  letter  No.  201  dated  the  2nd  idem,  that  the 
>Session  Judge  acted  without  authority  in'  requiring  the  accused  Shra- 
wan  walad  Soobsgee  to  enter  into  recognizance  for  his  good  behaviour 
for  one  year  at  the  expiration  of   his   sentence. 

Order. — ^Record  and  Proceedings  to  be  returned.  The  recognizance 
should  Have  been  for  keeping  the  peace,  not  for  good  behaviour,  but  other- 
wise the  order  seems  to  be  such  as  is  warranted  by  section  280,  Criminal 
Procedure  Code. 


j?7  February  1871.  Bbsolution  ih  Chambibs 

Ktiandesh  Masristpate^s  Lottep  No.  19.* 

Court  Fees  Act  {VII  of  1870),  Sec.  Sl^Fees^-Bepayment  to  the  comflainamt—Se^' 
^ont  Oourt'-Committing  Magistrate. 

Wken  a  case  to  which  section  31  of  the  Ooart  Fees  Act  of  1870  applies  is  disposed 
of  by  a  Court  of  Session,  such  Coart  and  not  the  committing  Magistrate  is  the  proper 
authority  to  make  the  order  for  the  repayment  to  the  omplainantof  the  fee  paid  by  hina 
^n  his  petition  of  complaint. 


2  March  1871.  Qibbs  ft  Llotd,  JJ. 

Refir.  V.  Vlthya.* 

P^nal  Code  {Act  XLF  of  1860),  Sec.  75— Crmina/  Procedure  Code  {Act  XXV  qf 
1861),  Sees.  %2,A9'-Magistra*e—Pumshment^Powers. 

Section  75  of  the  Indian  Penal  Code  does  not  gire  a  Subordinate  Magistrate  power  t<» 
inflict  a  punishment  beyond  that  which  he  can  inflict  under  section  22  of  the  Code  of 
Criminal  Procedure.  This  cannot  bs  done  except  when  his  jurisdiction  is  expressly  em» 
larged,  as  by  section  46  of  the  Code  of  Criminal  Procednre. 

Read  a  letter  from  the  Magistrate  of  Sattara  No.  535  dated 
the  14th  February  1871,  referring  under  section  434  of  the  Code  of  Cri- 
minal Procedure,  the  proceedings  of  the  2nd  Class  Subordinate  Magis- 
trate of  Kuiar  in  the  case  of  the  Qusen  v.  Vittya  walad  Soohhanaf 
forwarded  to  him  by  the  Magistrate  Full  Power,  Mr.  Spence,  with  an  ex- 
pression of  his  opinion  thereon,  and  requesting  to  be  informed  whe- 
ther Mr.  Spence's  o^nion  is  correct,  viz.y  that  the  Subordinate  Magis- 
trate's authority  does  not  extend  to  the  infliction  of  a  punishment 
beyond  that  which  he  can  inflict  under  Section  22,  Criminal  Procedure 
Code,  except  where  such  authority  has  been  expressly  enlarged  as  by 
section  46   of  the   Criminal   Procedure  Code. 

Order. — The  Court  concur  in    the   opinion  expressed   by    the  Pull 
Power  Magistrate. 

^Criminal  Ruling, 
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Jg/  March  1871.  Bbsolutioh  ih  Chambebs. 

Lottep  ftH>m  the  Seopetapy  of  Govt.,  No.  1048.* 

Criminal  Procedure  Code  (Act  XXroflHl),Seei.  28  O,  875,  276,  Chap.  XlV-^^Suhw^ 
4inmte  Magistrate**— District  Magistrate— Beferring  a  ease. 

The  words**  Subordinate  Magistrate*',  as  used  in  the  title  to  Chapter  XVI,  Criminal  Frocedare 
Code,  and  throng  hoot  that  Chapter,  apply  onlj  to  the  particular  class  of  Magistrates  denominat- 
ed Subordinate  Magistrates,  and  do  not  inclnde  Magistrates,  F.  P.,  notwithstanding  that  the 
latter  are,  by  section  23  O.  made  subordinate  to  the  Magistrate  of  the  District.  The  Magis- 
trate of  the  District  cannot,  therefore,  refer  a  case  to  a  Magistrate  F,  P.,  under  section 
279,  Criminal  Procedure  Code,  because,  althongh  the  words  of  the  first  paragraph  of  that  section 
are  sufficiently  wide  to  allow  of  fucb  a  reference,  inch  a  liberal  construction  is  limited  by  the 
subsequent  use  of  the  words**  Subordinate  Magistrate"  in  the  same  section.  The  Magistrate  of  a 
District  may,  under  section  36,  refer  a  case  to  a  Magistrate  F.  P.,  as  being  **  a  Court  subordinate- 
to  him,'*  and  also  under  section  276,  the  Magistrate  F.  P.  being  '*  an  officer  subordinate 
t»  him." 


19  April  1871.  Llotd  A  Ebmball^  JJ. 

Refir.  V.  Tatya.* 

Penal  Code  {Act  XLV  of  \^^0),  Sec.  \SB—CHminal  Procedure  Code  {Act  XXV  of  1861)^ 
^ec.  44,  62,  3C8 — Order— Bepair  to  a  well— Disobedience— Fine — Order  toexecue  the  repair s^ 
•Hi  qf  the  fine  imposed. 

A  Subordinate  Magistrate,  1st  Class,  issued,  under  section  62  of  the  Code  of  Criminal 
Procedure,  an  order  calling  upon  the  accused  to  make  certain  repairs  to  a  well,  and,  upon  his 
failing  to  make  these  repairs,  tried  him  for  disobedience  of  an  order,  under  section  188  of  the 
Indian  Penal  Code,  and  fined  him  Bs.  100  and  directed,  under  section  44  of  the  Code  of  Criminal 
Procedure,  that  the  repairs  should  be  made  to  the  well  and  paid  for  out  of  fine. 

Held,  that  in  ehis  case  section  308  of  the  Code  of  Criminal  Procedure  alone  was  ap* 
plicable,  and  that,  therefore  the  Subordinate  Magistrate  had  no  jurisdiction  in  the  matter  ;  and 
that  the  order  to  repair  the  well  was  one  which  he  was  not  competent  to  make  ^ndcr  section 
44  of  the  Code  of  Criminal  Procedure. 

The  District  Magistrate  of  Kolaba  in  making  this  reference  to  the 
High  Court  stated  : — **  The  Subordinate  Magistrate  convicted  the  accused 
of  an  oflFence  punishable  under  section  188,  Indian  Penal  Code,  and  fined 
him  Rs.  100  and  ordered  that  certain  repairs  to  a  well  necessary  to  make 
it  safe  (and  for  neglecting  an  order  to  carry  out  which  accused  was  tried) 
should  be  made  out  of  the  fine  under  section  44,  Criminal  Procedure  Code. 
It  appears  more  than  doubtful  whether  the  Subordinate  Magistrate  had 
power  to  make  such  an  order." 

Order. — The  Court  annuls  the  proceedings  of  the  Subordinate  Magis- 
trate as  he  had  no  jurisdiction  in  the  case.  The  order  to  repair  the  well 
from  the  fine  levied  was  one  which  he  was  clearly  not  competent  to  make 
under  section  44  of  the  Code  of  Criminal  Procedure. 


*  Criminal  Ruling. 
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U  Jwu  1871.  GiBBS  ft  West,  JJ. 

Reff.  V.  Nathu.* 

Criminal  Procedure  Code  (Act  XXV  0/I86I},  See,  ZX^^Breaeh  of  the  Peaee^MagistraU 
'^Omission  to  record  proceedings* 

Where  the  Magistrate,  F.  P.,  omits  to  conform  to  the  provisions  of  section  318,  Criminal 
Procedure  Code,  by  recording  a  proceeding  stating  the  groands  of  his  being  satisfied  as  to  a  dio* 
pate  likely  to  lead  to  a  breach  of  the  peace;  his  proceedings  are  nail  and  void. 

Bead  a  letter  from  the  Magistrate  of  Ahmedabad  No.  129  dated  the 
3l8t  May  1871  referring,  under  section  434  of  the  Code  of  Criminal  Proce- 
dure^ the  proceedings  of  the  Magistrate  F.  P.  in  the  Ahmedabad  District 
in  the  case  of  the  QiLeen  v.  Nuthoo  Manekchvtnd  for  the  orders  of  the 
High  Court. 

Order. — The  Court  annul  the  proceedings  of  Mr.  Sharkey  as  having 
been  taken  without  jurisdiction. 


15  June  1871.  GiBBS  ft  West,  JJ. 

Reff.  V.  Sayad  Kazl.* 

District  Police  Act  {Bom.  Act  FIIof\B67),S€c.  9—Bailway*  Act  (XVIII  of  IS54\  Sec. 
^I'-RailwiMy  Police— Neglect  of  duty. 

Members  of  the  Police  Force  who  are  styled  the  Railway  Police,  and  are  in  the  pay  of  a 
Railway  Company,  are  amenable  for  neglect  of  doty  to  the  provisions  of  section  27  of  Act  XVUI 
of  1854,  notwithstanding  that  they  hold  commisBion  from  the  Commissioner  of  Police  nnder 
section  9  of  the  District  Police  Act  (Bombay  Act  VII  of  1867), 

The  District  Magistrate  of  Poona  in  making  this  reference  to  the 
High  Couit  observed: — **The  accused  are  members  of  the  Railway  Police 
Porce  and  having  been  found  asleep  while  on  duty  were  convicted  of  n^- 
ligence.  In  a  petition  for  review  presented  by  the  accused  one  point 
raised  seems  worthy  of  consideration.  Petitioners  contend  that  although 
they  are  styled  of  the  'Railway  Police,  and  paid  by  the  Company,  they 
virtually  belong  to  the  District  Police  Force,  as  each  of  them  holds  a 
commission  from  the  Commissioner  of  Police,  under  section  9  of  the 
District  Police  Act,  1867.  They  cannot  therefore  be  held  amenable  to 
the  provisions  of  section  27  of  Act  XVIII  of  1884/' 

Order. — Receiving  the  pay  of  the  Railway  Company  they  owed  the 
Railway  a  duty  whatever  other  duty  they  may  have  accepted.  The  Court 
would  not  interfere. 


15  June  187L  Gibiw  &  Wbst  J  J. 

ResT-  V.  Supdu.* 

Criminal  Procedure  Code  {Act  XXF  of  IS6\),  Sch.—Registrafion  Act  {XX  of   1866X  Sees. 
^4,  95— Registering  officer— False  personation— Court  of  Session— Jurisdiction. 

^Criminal  Ruling.  ' 
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The  oifoiiceofabettiDg  false  personation  before  a  Begistering  officer  ponishable  nnder 
•eetion  04  of  Act  XX  of  1866  witb  imprisonment  for  a  term  which  may  extend  toscren  yearf,  is 
triable  ezclnsirely  bj  a  Coart  of  Session. 

Judgment. — The  Court  think   the   Session  Judge's  view  was  corrects 

The  ruling  of  the  Bombay  High  Court  was  made  before   Act  VIII  of  1869 

was  passed,  and   amounted  to  this,  that  to  institute  a  prosecution  does  not 

mean  to  carry  it  through  all  its  stages.     The  High   Court  of  Bengal,   six 

months  later,  appears  to  have  thought  otherwise  (10  W.   R.,  Cr.  21);   but 

against  the  argument  of  Mr.  Justice  Phear  in   that   case,   drawn  from  the 

language  of  the  Codes,  may  be  set   that  of  the  Penal   Code,   section  211, 

where"  institutes  any  criminal  proceeding'*  is  clearly   not   identical    with 

following  up  the  prosecution  to  completion.     At  that  time,  however.   Act 

VIII  of  1869  was  not  in  existence.     At  present,    it  is,  and   forms   part   of 

the   Code  of  Criminal   Procedure.     The  Session    Judge's    determination, 

therefore,  against   the   Magistrate's  jurisdiction   was   well-founded.     The 

objections,  in  which  the  Magistrate,  Mr.  Pollen,  has   allowed  himself  ta 

indulge,  however  specious,  are  without  solidity.     The  intention  of   section 

95  of  the  Registration  Act  was  to  prevent  Registration  cases  getting  into- 

the  hands  of  the  Subordinate  Magistrates  of  the  Second  Class,  (even though 

empowered  under  section  38  of  the  Code  of  Criminal  Procedure  to  commit 

for  trial).     The  difficulty  raised  as  to  a  Subordinate  Magistrate  First  Class, 

not  empowered  to  commit,  is  to  be  obviated  in  either  of  two   ways:  (1)   by 

taking  the  case  before  a  Magistrate  possessing  that  power,  or  (2)  by  a 

reference  on  the  Subordinate  Magistrate's  part    under   section   277  of  the 

Code  of  Criminal  Procedure. 

The  sentences  by  the  Assistant  Session  Judge,  though  he  was  certain- 
ly not  bound  to  be  guided  in  any  way  by  those  preyiously  passed  by  the 
Magistrate  F.  P.  were  inadequate  to  the  gravity  of  the  offences  of  the  two 
prisoners  who  were  convicted. 


1  August  1871.  Resolution  in  Chambers* 

Resr.  V.  Tukapam.'* 

Ptnal  Code  (Act  XLVof  I860),  See,  75^Whtpping  Act  (r/o/1864),  Sees.  8,  4— iVcWoiw^ 
eonvietion — Proof, 

In  cases  wherein  a  prerions  conviction  subjects  an  accused  person,  if  foand  gnilty,  to  an 
additional  or  different  punishment,  the  prcrioas  conviction  shonld  form  the  subject  of  a  separate 
head  of  the  charge  and  to  this  the  accused  person  should  be  required  to  plead  onlj,  if  he  is  con- 
Ticted  of  the  offence  for  which  he  has  been  oiider  trial.  If  he  admits  the  previous  conviction 
that  will  suffice  { but  if  he  denies  it,  it  should  be  proved  by  recording  the  finding  in  the  previous 
ease  and  the  evidence  of  the  jailor  or  other  pcnon  to  the  identity  of  the  accused  person  with  the 
person  previously  couTicted. 

^Criminal  BuHng, 
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S  Juguit  1S71.  MiLYiLL  &  Kbmbiil,  JJ. 

Raff.  V.  DoMt  Umap.* 

JHstriet  PoUeeAet  (Bern.  Act  VT  qf  IS7S), Sees.  9,  Ih^^^Paieeqfieer'^ Suspension-^ 
Bmgaging  l»  ciwthet  emplogment--Offenee» 

The  intention  of  Bcction  U  of  Boinba;f  Act  VII  of  18«7  was  to  prohibit  Police  Officers  from 
engaging  in  any  other  employment,  while  in  the  active  discharge  of  their  Police  datles,  bat  there 
would  appear  to  be  no  objection  to  a  Police  Officer,  who  is  ander  suspension,  maintaining 
Umself  by  other  work;  when  his  snspension  came  to  an  end  he  would  be  bound  at  once 
to  resign  any  employment  in  which  he  might  hare  been  engaged  in  the  interral  or 
otherwise  he  would  render  himself  liable  to  the  penalties  specified  in  Section  26  of  the  Act. 

Bead  a  letter  from  the  Magistrate  ofKairaNo.  387  dated  the  21st 
July  1871,  referring  under  section  434  of  the  Code  of  Criminal  Procedujre, 
the  proceedings  of  the  Magistrate  Full  Power  ofKairainthe  case  of  the 
Queen  y.  Lossoo  Oomar  for  the  orders  of  the  High  Court. 

Order. — The  Court  thinks  that  the  intention  of  section  11,  Bombay 
Act  VII  of  1867  was  to  prohibit  Police  OflSces  from  engaging  in  a'ny 
other  employment,  while  in  the  active  discharge  of  their  Police  duties, 
because  by  so  doing  they  might  be  hindered  in  the  proper  discharge  of  those 
duties.  There  would  appear  to  be  no  objection  to  a  Police  Officer  who 
is  under  suspension  maintaining  himself  by  other  work,  indeed  he  might 
starve  if  he  did  not  do  so.  Of  course  when  his  suspension  came  to  an  end, 
he  would  be  bound  at  once  to  resign  any  employment  in  which  he  might 
have  engaged  in  the  interval,  or  otherwise  he  would  render  himself  liable 
to  the  penalties  specified  in  section  26. 


17  August  1S71.  Melyol  &  Ksmball,  JJ. 

Reff.  V.  Tukaram  Bhawani.* 

Criminal Froeedufe Code  {Act  XXV of  IMi),  Sec.  Zeo—Session  Judge^Evidenee^Truih. 
Ib  ercry  case  it  is  the  dntjof  the  Session  Jodge  not  merely  to  receive  and  adjudicate  upon 
fba  evidence  submitted  to  him  hj  the  partiep,  Imt  also  to  inquire  to  the  utmost  into  the  troth  of 
Ihe  matter  1>efore  him. 

Order.— The  Court  confirms  the  sentence  of  death  passed  against 
Tookaram. 

The  Court  notices  a  serious  omission  in  the  case  in  that  there  is  no 
evidence  in  regard  to  the  discovery  of  the  axe  which  from  the  statement 
of  the  Civil  Surgeon  appears  to  have  been  stained  with  blood  and  which  in 
the  list  of  articles  before  the  Session  Court  is  described  as  having  been 
produced  by  the  accused.  One  witness  Bala  before  the  Magistrate  stated 
that  he  saw  this  axe  brought  out  of  the  accused's  house.  This  witness 
was  not    questioned  on  the  point  in   the  Court  of  Session.     Nor   was  any 

^Criminal  BvUng. 


Google 


Digitized  by  VjOOQ 


54  UNREPORTED  CRIMINAL  OASES.  [1871 

Other  evidence  given   on  the    point.     If  the   public  prosecutor  failed  to 
produce  evidence,  the  Session  Judge  should  have  called  for  it. 

The  Court  thinks  that  it  is  the  duty  of  the  Session  Judge  not  merely 
to  receive  and  adjudicate  upon  the  evidence  submitted  to  him  by  the 
parties  but  also  to  enquire  to  the  utmost  into  the  truth  of  the  matter 
before  him. 


17  August  187L  Milvill  &  Kruball,  JJ» 

Keg.  V.  BalkPishna.* 

Criminal  Procedure  Code  {Act  XXV  of  1861),  Sec,  IdS-^JFitness^Deposition-^Contca' 
dicfory  statements-^Opportunity  of  explanation  and  correction. 

Before  a  deposition  is  closed ,  a  witnesa  shonld  be  given  an  opportunity  of  explaining  and 
correcting  any  contradictions  which  it  may  contain ;  and  the  statement  which  the  witness 
finally  declares  to  be  the  true  one— and  that  statement  only — ^most  be  taken  to  bs  the  statom^n  i 
which  the  witness  intended  to  make. 

Judgment. — The  prisoner  could  not  have  intended  to  make  two  con- 
tradictory statements  in  the  same  deposition  when  asked  whether  he  knew 
the  defendants,  he  must  have  intended  to  say  either  that  he  did  know 
them  or  that  he  did  not  know  them.  If  he  intended  to  say  that  he  did  know 
them,  then  his  second  statement  that  he  did  not  know  them  was  uninten- 
tional, and  false  evidence  cannot  be  assigned  upon  it ;  while,  in  order  that 
it  may  be  assigned  on  the  other  intentional  statement  that  he  did  know  the 
defendants,  it  is  necessary  to  prove  that  such  statement  was  false. 
The  same  reasoning  applies,  if  the  prisoner  intended  to  say  that  he  did 
not  know  the  defendants  and  it  also  applies  to  the  two  other  contradictory 
fltateipaents  made  by  the  prisoner. 

Before  a  deposition  is  closed,  a  witness  should  be  given  an  opportuni- 
ty of  explaining  and  correcting  any  contradictions  which  it  may  contain: 
and  the  statement  which  the  witness  finally  declares  to  be  the  true  one, 
and  that  statement  only — must  be  taken  to  be  the  statement  which  the 
witness  intended  to  make. 


17  August  1871.  Milvill  <fe  Kbmbill,  J  J. 

Resr.  V.  Shaikh  Chesran.* 

Cantonement  Act  {III  o/1867),  Rule  AS^Offensive  trade^-Proceedings^Declaraticm. 

In  the  case  of  offensive  trades,  the  Cantonement  Magistrate  should,  before  institnting 
proceedings,  make  the  declaration  specified  in  Chapter  III,  Rule  48  of  the  Bales  and  Be-> 
gulatiens  passed  by  his  Excellency  the  Governor  in  Council  of  Bombay  under  Act  III  of 
1867. 

Read  a  return  from  the  Session  Judge  of  Ahmednagar   No.  515  dated 
the  3rd  August    1871  to  the  Courts*   writ  No.   1209  of  the  25th  July  1871 
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ceitifying  the  Becord  and  Proceeding  in  the  case  of  the  Queen  v.  Shaik 
Chegun  wuUid  Shaik  Kv/reem  called  for  by  the  High  Court  on  a 
review  of  the  criminal  return  of  the  Magistrates,  P.  P.  of  Ahmednagar 
for  the  month  of  June  1871. 

Order. — Return  the  Record  and  Proceedings.     The  Court  is  of  opinion 
that  in  the  case  of  offensive  trades,  the  Cantonement   Magistrate   should 
before  instituting  proceedings   make    the  declaration  specified  in  Chapter 
III,  Rule  48. 


28  August  1871  Resolution  in  Chambbbs 

Roff.  V.  Vpljvallabh.* 

Crtminal  Procedwre  Cede  (Act  XXV  of  1861),  See.  AZA^Suhordinate  Magi  sir  ate-^ 
Proceedings  called  for  and  examined^  District  Magistrate-^  Sessions  Judge — Jurisdiction^ 

Where  the    prcceedings   cf  the  Subordinate   Magistrate  have  been  called  *for  and  exa- 
Biinrd  by    the  District  Magistrate,  rach   proceedings   of   the    Subordinate   Magistrate    mus^ 
be    considered  as  incorporated  in  the  case  before  the  District  Magistrate  and  can  be  called 
for  bf  the  Session  Judge. 

In  order  to  the  cxeicise  by  the  SesEion  Judge  cf  his  powers  under  Section  434  of  the 
Code  of  Criminal  Procedure  it  is  not  necessary  that  any  complaint  should  be  made  before 
1dm. 


81  August  1871.  Melyilt.  &  Kemball,  J  J. 

Raff.  V.  Chhotipam  Bhaskep.'* 

District  Police  Act  (Pow.  Act    VII  o/ 1867),  Sec.  81  {^y-Biver— Watering  Ptacs^ 
Prohibitory  notice. 

AcouTiction  under  section  81,  clause  2  of  Bombay  Act  VII  of  1867  is  illegal,  if  the  prohi* 
Mtory  notiee  mentioned  therein  has  not  been  issued,  A  river  is  not  a  watering  place  within  the 
meaning  of  the  above  claii^e. 

Order. — The  convictions  and  sentences  are  reversed  on  the  ground  stat- 
ed by  the  Magistrate.   The  Court  considers  that  even  if  a  prohibitive  notice 
had  been  issued,  the  law   quoted   would  not   apply,  a   river   not   coming 
within  any  of  the  definitions   contained  in  clause  2,    section   31   of  the 
Bombay  Act  VII  of  1867. 


81  Jugusi  187  U  Mblvill  &  Kbmball,  J  J. 

Roff.  V.  Mukta  Manka.* 

Penal  Code(Aet  XLV  of  lSeo\ Sec.  397^Criminal  Procfidvre  Code  (Act  XXV  of  1861) 
8t€.  884 — Charge^Aggravafing  drcumstaneeS'^Charge  should  state  them— Accused. 

When  an  offence  falls  within  the  provisions  of  snch  a  section  as  section  897  of  the  Indian 

Penal  Code,  which,  on   acboont  of  the  existence  of   aggravating   circnmstances,  provides   a 

Biainnm  punishment  for  the  offeree,  the  existence  of  snch   aggravating  circnmstancei  should 

beset  forth  in  the  charge,  eo  that  the  accused  person  may  knovr  what  it  is  to  vrhich   he  pleads 
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guilty  and  the  fall  effect  of  such  plea;  or  in  the  event  of  hit  pleading  not  gniltf,  maj  knoir,  what 
the  material  facts  are,  which  he  is  called  upon  to  rebnt. 

Order. — Records  and  Proceedings  to  be    returned    with    remarks. 

Petition  rejected. 

The  Session  Judge  to  be  informed  that  the  Court  consider  that  when 
an  offence  falls  within  the  provisions  of  such  a  section  as  section  397, 
Indian  Penal  Code,  which,  on  account  of  the  existence  of  aggravating 
circumstances,  provides  a  minimum  punishmeat  for  the  offence,  the 
existence  of  such  aggravating  circumstances  should  be  set  forth  in  the 
charge,  so  that  the  accused  person  may  know  what  it  is  to  which  he  pleads 
guilty  ;  and  the  full  effect  of  such  plea,  or  in  the  event  of  his  pleading 
not  guilty,  may  know  what  the  material  facts  are  which  he  is  callei 
upon  the  rebut. 


SI  Jugust  1871.  Mblvill  &  Kbmball,  W. 

Reff.  V.  Daya  Rasrh.^ 

Criminal  Procedure  Code  (Act  XXFof\S5l),Sec,  i^d-^Complaint-^DisnUssal^AppUea' 
tion^Bevit>al'-Magistrate, 

A  complaint  once  dismissed  under  section  269  of  the  Code  of  Criminal  Procedure  sbonld  not 
as  a  rule  be  rerived.  It  may  howetcr  be  revired,  if  the  complainant  can  gire  satisfactory  rcisons 
for  his  absence,  in  which. case'  he  should  make  hl9  application  to  the  Magistrate  by  whom  his 
complaint  was  dismissed  and  not  to  another  Magistrate. 

Order. — The  Court  is  not  prepared  to  say  that  it  would  be  illegal  for 
a  Magistrate  to  entertain  a  complaint  which  had  been  dismissed  by  another 
Magistrate  (  see  4  Madras  High  Court  Report,  appendix  VIII.  ).  But  the 
Court  agrees  with  the  Calcutta  Court  (  See  note  in  Prinsep's  Code  of 
Criminal  Procedure  to  section  269  )  that  a  complaint  once  dismissed  under 
section  269,  should  not,  as  a  rule,  be  revived.  If,  however,  the  complainant 
can  give  satisfactory  reasons  for  his  absence,  he  should  make  his  applica- 
tion to  the  Magistrate  by  whom  his  complaint  was  dismissed  and  not  to 
another  Magistrate. 


7  Sepimher  1811.  Qibbs  A  Wbst  J  J. 

RefiT.  V.  Kashinath  Bhaushet.^ 

Penal  Code  {Act  XLV of  \%^0\  Sec.  SSO^-Dioelling  house—Thefi^Preseneeof  thfwmsr. 

The  accused  person  entered  the  dwelling  honse  of  the  complainant  and  in  his  pretence 
dishonestly  took  away  certain  property  in  spite  of  his  remonstrances  : — 

Heldf  that  this  constituted  an  offence  under  section  3S0  of  the  Indian  Penal  Code,  the 
aggravating  circumstance  under  that  section  being  the  invasion  of  a  dwelling  or  of  a  building 
used  for  the  custody  of  property.  Such  invasion  is  not  diminished  in  cnlpability  by  the  presence 
of  the  owner  in  the  honse. 

^Criminal  Ruling^ 
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The  District  Magistrate  of  Oolaba  made  this  reference  for  the  orders 
of  the  High  Court,  observing: — '^  In  this  case  the  accused  was  charged 
with  theft  in  a  dwelling  house  under  section  380  of  the  Indian  Penal  Code, 
but  I  am  of  opinion  that  th^  facts  of  the  case  did  not  warrant  the  framing 
of  a  charge  under  this  section.  The  accused  was  acquitted  but  as  the  Sub- 
Magistrates  of  the  District  generally  interpret  section  380  of  the  Indian 
Penal  Code  in  the  same  way  as  has  been  done  in  this  case,  I  do  myself 
the  honor  to  refer  it  for  orders  as  I  consider  the  interpretation  of  the 
section  in  question  an  erroneous  one. 

'^  In  the  case  under  reference  the  accused  entered  the  dwelling  house 
and  in  the  presence  of  the  owner  toik  away  certain  property  in-  spite  of 
his  remonstrances.  In  this  case,  it  can  hnrdly  be  said  that  the  dwelling 
house  in  question  had  anything  to  do  with  the  custody  of  the  property 
which  (the  owner  being  preseat)  may  be  said  to  have  been  in  his  custody 
and  not  in  that  of  the  dwelling  house.  I  respectfully  submit  that  the 
circumstance  of  the  owner's  presence  reduced  the  offence  to  one  of  simple 
theft  or  misappropriation  of  property  and  that  it  was  incorrect  to  treat  it 
as  a  theft  of  property  secured  by  its  having  been  placed  in  a  dwelling 
house  for  safe  custody." 

Order. — The  Magistrate's  view  is  incorrect.  The  aggravating  cir- 
cumstance under  section  380  is  the  invasion  of  a  dwelling  or  of  a  building 
used  for  the  custody  of  property  and  such  invasion  is  not  diminished  in 
culpability  by  the  presence  of  the  owner  in  the  house. 


5  October  1871.  Mslvill  &  Kimball,  JJ« 

RefiT-  V.  Oovind  Jhilgra.* 

General  Clauses  Act  {I of  1868),  Section  5— Criminal  Procedure  Code  {Art  XXFoflHl), 
Sees.  81,  6\—Fine^ Levying  o/fines. 

Section  6  of  Act  I  of  1818  doei  not  apply  to  fines  ley! ed  under  Regolationi  and  Acts  passed 
prior  to  the  passing  of  Act  I  of  1868 ;  bat  the  prorisioni  of  Section  SI  of  the  Ck>de  of  Criminal 
Proccdnre,  have  the  effect  of  making  Section  61  applicable  to  the  levy  of  such  fines,  whether 
imposed  under  the  Indian  Penal  Code  or  under  anf  special  or  local  law  except  when  a  special 
mode  of  lerjing  the  fime  maj  be  prescribed  by  each  law. 

Thb  District  Magistrate  of  Ratnagiri  in  making  this  reference 
obseryed  : — '^  The  Subordinate  Magistrate  of  Yengurla  has  sentenced  one 
GoTindy  who  was  convicted  of  an  offence  under  Act  XXXI  of  1850,  to 
imprisonment  under  section  61  of  the  Code  of  Criminal  Procedure  in 
default  of  payment  of  the  fine,  which  course  was  declared  to  be  illegal  in 
your  letter  No.  2297. 

*Cnminal  Ruling. 


Digitized  by  VjOOQ  IC 


68  XJNRBPORTBD  CRIMINAL  OASES.  [1871 

'*  Act  XXXI  of  1850  has  no  provision  for  distraining  moveable 
property  to  recover  the  amount  of  a  fine,  I  respectfully  request  the  orders 
of  the  High  Court  whether  an  imprisonment  in  default  is  illegal  ^  this 
course  for  recovery  of  a  fine  may  ncrt  be  adopted,  as  there  does  not  appear 
to  be  any  other   alternative  possible. 

**Act  I  of  1868,  section  6  declares  that  'the  provisions  of  sections  63  to 
70  both  inclusive  of  the  Indian  Penal  Code  and  of  section  61  of  the  Code 
of  Criminal  Procedure  shall  apply  to  all  fines  imposed  under  the  authority 
of  any  Act  hereafter  to  be  passed.'  In  Criminal  Ruling  of  the  High  Court 
from  the  1st  July  to  31st  December  1870,  the  Indian  Income  Tax  Acts  No. 
9  of  1869  and  No.  23  of  1869  are  declared  to  be  made  liable  to  the  pro- 
visions of  sections  63  to  70  (both  inclusive)  of  the  Indian  Penal  Code  under 
section  5  of  Act  I  of  1868,  because  the  Income  Tax  Acts  were  passed 
subsequently  to  the  General  Clauses  Act  I  of  1868.  It  was  on  these 
grounds,  as  well  as  from  the  plain  wording  of  section  5  of  Act  I  of  1868 
that  I  concluded  this  Act  could  not  make  applicable  section  61  of  the 
Criminal  Procedure  Code  to  fines  imposed  under  an  Act  in  1850,  i.  e., 
eighteen  years  before  Act  I  of  1868  was  passed." 

Order. — The  Magistrate  should  be  informed  that  section  5  to  Act 
I  of  1868  does  not  apply  to  fines  levied  under  Regulations  or  Acts  pass- 
ed prior  to  the  passing  of  Act  I  of  1868;  but  that  the  provisions  of  section 
21  of  the  Code  of  Criminal  Procedure,  have  the  effect  of  making  section  61 
applicable  to  the  levy  of  sUch  fines,  whether  imposed  under  the  Indian 
Penal  Code  or  under  any  special  or  local  law  except  when  a  special  mode 
of  levying  the  fine  may  be  prescribed  by  such  law. 


7  December  187 L  Gibbs  &  Mblvill,  JJ. 

Roff .  V.  Tukapam  Kalu.* 

Criminal  Procedure  Code  (Act  XXFo/lSSl),  See.  ei-^Aet  XXFIof  ie50^Aei  //o/1839 
'-'Penalties—Levp  of  penalties^ 

Where  a  Magistrate  conyicted  ftD  accased  of  the  breach  of  one  of  the  Mnnicipal  Bales  under 
section  7  of  Act  XXVI  of  1850  and  sentenced  him  to  pay  a  fine  of  Rs.  S  tobe  recovered  in  the 
terms  of  section  61  of  the  Code  of  Criminal  Procedure  or  to  suffer  4  days  simple  imprisonment,  it 
was  pointed  out  that  penalties  imposed  under  Act  XXVI  of  1S50  were  to  be  levied  under  Act 
II  of  1889  and  that  it  was  illegal  to  pass  a  sentence  of  imprisonment  in  default  of  payment  of 
fine,  until  a  warrant  for  distress  and  sale  has  been  issued  and  returned  unsatisfied. 

Read  a  return  from  the  Session  Judge  of  Ehandesh  No.  1033  dated  the 
15th  September  1871  to  the  Court's  writ  No.  1454  of  the  4th  idem  certify- 
ing the  Records  and  Proceedings  in  the  case  of  the  Qiueen  v.  Tookaram 
waiad  Kaloo  called  for   by  the  High  Court   on  a  review  of    the  Criminal 

*Criminal  Ruling. 
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Return  of  the  Magistrate  Full  Power  of  Khandesh  for  the  month  of  July 
1871. 

Order. — The  Court  will  not  interfere.  The  Magistrate  to  be  informed 
that  penalties  imposed  under  Act  XXVI  of  1850  are  to  be  levied  under  Act 
II  of  1839  and  that  the  Magistrate's  order  should  have  been  to  that  effect. 

It  seems  to  the  Oourt  to  be  illegal  to  pass  a  sentence  of  imprisonment 
in  default  of  payment  of  fine,  until  a  warrant  for  distress  and  sale  has 
been  issued,  and  returned  unsatisfied. 


14  December  1871.  Qibbs  ft  Mel v ill,  JJ. 

Roff.  V.  Gansra.* 

Penal  Code  {Act  XLro/1860)«  See.  205'-PrSsecu(iUm-'Act  Illcf  1852. 
A  prosecQtion  under  Act  III  of  1852  is  a  criminal  prosecntion  within  the  meaning  of  section 
205  of  the  Indian  Penal  Code. 

Read  a  letter  from  the  Magistrate  of  Thanna  No.  4728  dated  the  29th 
November  1871  referring  under  section  434  of  the  Code  of  Criminal  Pro- 
cedure, the  proceedings  of  the  Magistrate  Full  Power  of  Thanna  in  the  case 
of  the  Queen  v.  Oungoo  widow  of  Bhewa  for  the  orders  of  the  High  Court. 

Order. — The  Court  has  no  doubt  that  a  prosecution  under  Act  III  of 
1852  is  a  criminal  prosecution  within  the  meaning  of  section  205  of  the 
Indian- Penal  Code. 


19  Deceviber  1871.  Rbsolution  in  Chambbrs. 

Roff .  V.  ViPbhadpa.* 

Criminal  Procedure  Code  (Act  XX Fo/ 1861),  Sec.  i^B-^Assault^Complainant^Absenee 
— Dismissal  ofeomplaint^Complainant  incarcerated  in  a  criminal  J ail^Revival  of  proceed' 
ings^Good  eause. 

A  person  after  preferring  a  complaint  of  criminal  assault  is  incarcerated  in  a  criminal  jail 
for  an  offbnce  and  is  then  notable  to  appear  on  the  day  of  hearing.  The  complaint  is  in  con- 
sequence dismissed  under  the  provisions  of  section  S69  of  the  Code  of  Criminal  Procedure.  On 
a  subsequent  day  the  complainant  appears  and  states  the  facts  which  in  the  opinion  of  the  Magis- 
trate constitutes  a  just  and  reasonable  cause  for  his  non-appearance  on  the  appointed  day  :— 

Held,  that  under  these  circumstances,  the  case  maybe  taken  up  and  proceeded  with  again. 


^  December  1871.  ^^.l  Bbnch. 

[Wbstbopp  C.  •>.,  AND  Llotd,  Mblvill  h  Kemball,  JJ.] 

Res*.  V.  Oanpatppasad  * 

Criminal  Procedure    Code  {Act  XXV  0/I86I),  Ch.  XX-^^agistrate-^Order^ Judicial 

proceeding.  

*Criminal  Ruling. 
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A  Magistrate's  order  made  ander  Chapter  XX  of  Code  of  Criminal  Procedare  ie  a  jadicial 
proceeding. 

Ruling  in  CoUeciorof  Boughlyand  another  v.  Tarak  Nmth  Mtikhopadhya  (7  Ben.  L.  R. 
449)  approved  and  AshbumerY.  Keshawattad  Takti{4  Bonu  H.  C^  150).  overruled. 

Judgment. — The  Court  are  of  opinioa,  that  the  vie«r  taken  by  the 
Calcutta  Bench  in  the  case  (7  Beng.  L.  R  449, 482)  referred  to  in  the  order 
of  reference,  is  correct  and  that  so  much  of  the  decision  in  Ashburner  v. 
Keshvallad  Tuku  (4  Bombay  H.  C.  R.  150  A.  C.  J.)  as  declares  that  a 
Magistrate's  order  made  under  Chapter  XX  of  the  Code  of  Criminal  Proce- 
dure, is  not  a  judicial  proceeding,  cannot  be  sustained. 

Proceedings  under  Chapter  XX  were  treated  as  judicial  proceedings 
in  several  cases  previous— Jn  re  Bipoo  Giintamon  {Couch  and  Tuker^  JJ  ); 
(6-4-64)  Jn  re  Kttf sonAw  Becftur  and  another  (Westropp  and  Tttfccr,  JJ.) 
(5-12-63)— to  that  of  Aakhurner  v.  Keahav  vallad  Tuke  and  were  revised  by 
this  Court  under  section  404.  The  provision  in  section  308,  which  reqilires 
the  Magistrate  to  issue  a  notice  to  the  person  concerned  to  show  cause 
why  the  order  should  not  be  enforced  is  in  itself  sufficient  to  shew  that  the 
order  is  to  be  regarded  as  a  judicial  proceeding. 

The  question  referred  by  the  Division  Bench,  must  be  answered  in  the 
affirmative.-  It  will  be  for  the  Division  Bench  to  call  for  the  record  and 
proceedings  in  this  case  and  the  Magistrate  will  have  an  opportunity  if  he 
pleases,  of  instructing  counsel  to  appear  in  support  of  the  legality  of  his 
proceedings. 


11  January  1872.  Gibbs  &  Milvill,  JJ. 

Roff.  V.  IilnfiTU.'* 

Penal  Code  (  Act  XLF of  IS90  X  See.  A^d-^Misehiof  by  cattle-^Cattle  Traspass  Act  (Act  t 
of  1871),  Bee.  25,  S6— Oonvto^fon— JntenfMrn— JTnoujM^e. 

Section  26  of  Act  I  of  1871  provides  for  careleasfy  allowing  fige  to  do  damage,  but  in  case 
of  other  animals  there  mnpt  apparently  b?  an  intention  to  cause  damage  or  a  knowledge  that 
damage  is  likelj  to  be  caused  (Section  25  of  Act  I  of  1871  and  illustration  (Jk)  of  section  425  of 
the  Indian  Penal  Ck>de.) 

When  the  accused  therefore  admitted  that  he  was  the  owner  of  a  buffalo  and  that  the  bnff« 
alo  had  done  damage  to  the  complainant's  property,  but  when  intention  or  knowledge  on  the 
part  of  the  owner  was  neither  charged  norproTed,  the  conviction  and  sentence  were  reversed. 

The  accused  was  convicted  of  mischief  under  section  425  of  the  Indian 
Penal  Code,  in  that  she  allowed  her  cattle  to  enter  a  church  compound  and 
destroy  some  trees. 

^Criminal  Jiuling. 
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Order. — The  Court  reverse  the  conyiction  and  sentence  passed  on 
the  prisoner  Lingoo  kom  Soma.  Tne  Court  doubt,  if  the  offence  is  estab* 
lished* 

Section  26  Act  I  of  1871  provides  for  carelessly  allowing  pi^a  to  do 
damage,  but  in  case  of  other  animalsy  there  must  apparently  be  an  in« 
tention  to  cause  damage  or  a  knowledge  that  damage  is  likely  to  be  caused. 
See  section  25  Act  I  of  1871  and  illustration  (6)|  section  425,  Indian  Penal 
Code. 


11  January  1872.  Gibes  <fe  Mbltill,  J  J. 

Res:.  V.  PandupanflT* 

Criminol  Procedure  Code  {Act  XXF  of  1S61),  Section  Ai^^Ordtrs —Petitions ^  Final 
order*. 

Section  429  of  the  Code  of  Criminal  Procedure  does  not  apply  to  all  orders  on  petitions, 
bnt  only  to  final  orders  made  in  the  trial  and  investigation  of  offences. 

Order. — The  subject  of  the  Circular  proposed  by  the  Session  Judge 
will  be  considered. 

His  reference  purports  to  be  given  under  ''the  seal  of  the  Session 
Court  at   Poona'*  but  no   seal    is  affixed  to  it. 

Mr.  Johns  should  be  directed  to  furnish  the  applicant  with  a  copy 
of  his  order  dismissing  the  charge. 

He  should  be  informed  that  all  petitions  and  orders  thereon,  should 
be  recorded  in  his  office,  copies  of  the  orders  if  demanded,  being  given  to 
the  petitioners. 

The  Session  Judge  should  be  informed  that  section  ^429  does  not 
apply  to  orders  on  petitions,  but  only  to  final  orders  made  in  the  trial 
and  investigation  of  offences  (section  21). 


11  January  1872.  Gibbs  ft  Mblvill,  J  J. 

Roff .  V.  Sankpa.t 

CtmrtFeee  Aei{Vncf  \%l(i\8ec.  Sl^Court-feee^Aecused—Befundqffeee'^Orderctf 
refund  must  be  directed  jointly  to  the  accused. 

Where  two  persons  are  convicted  of  the  offence  of  using  criminal  force,  the  Magistrate 
cannot  order  one  only  of  the  two  conrioted  persons  to  refund  the  fee  paid  on  the  petition  of 
complaint.  In  such  a  case  the  Magistrate  must  direct  repayment  of  the  amonnt  of  the  fee  by  the 
conricted  persons  jointly  and  should  recover  it  from  both  or  either  of  them. 

The  District  Magistrate  of  Canara  stated  that  '<  in  a  case  of  criminal 
force  in  which  two  persons  were  convicted,  the  Subordinate  Magistrate 
1st  Class  at  Coompta  ordered  one  of  the  accused  to  repay  to  the  complain* 


^Criminal  Ruling,    f  Criminal  Ruling.    Crimiiial  Review  No.  100  of  1891. 
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ant  the  fee  paid  on  the  petition  of  complaint  under  the  provisions  of 
section  31,  clause  1  of  the  Court  Pees  Act  VII  of  1870  and  the  Pull  Power 
Magistrate  Mr.  Bhathwayt,  through  whom  the  Criminal  return  passed, 
doubts  if  it  is  on  the  option  of  the  Magistrate  to  order  only  one  of  the  ac- 
cused to  repay  complainant  the  petition^ee  and  thinks  it  should  be  recov- 
ered from  the  two  accused.  I  have,  therefore,  the  honour  to  solicit  the 
favour  of  instructions  of  the  High  Court  as  to  whether  the  petition  fee 
above  referred  to  is  to  be  recovered  from  one  of  the  several  accused  at  the 
trying  Magistrate's  option,  or  whether  it  is  to  be  apportioned  between 
them." 

Order. — The  Court  hold  that  a  Magistrate  cannot  order  one  only 
of  two  convicted  persons  to  pay  the  fee.  The  Court  amending  the  Sub- 
ordinate Magistrate's  order,  awards  payment  of  the  amount  against  the 
convicted  persons  jointly  and  directs  that  it  be  recovered  from  both  or 
either  of  them. 


18  January  1872.  Gibbs  &  Mblvill,  JJ. 

Resr*  V.  Aba  Apaji.t 

negotiation  {Bom.)  XXI  of  lB27'^IHstriet  Magistrate-^S pedal  Jurisdiction^Crimnal 
Procedure  Code  (Jet  XXVof  1871). 

The  special  jnTisdiction  vested  in  the  Magistrate  of  the  District  by  Begalation  XXI  of  lSSt7 
is  not  affected  by  the  Code  of  Criminal  Procedure,  and  it  is  therefore  competent  to  him  to  try  a 
charge  against  the  opinm  laws  even  though  the  quantity  of  opium  involved  be  so  large  that  the 
fine  leviable  exceeds  the  Magistrate's  jurisdiction  under  the  Code  of  Criminal  Procedure. 

The  acting  Sessions  Judge  of  Surat  in  making  the  reference  to  the 
High  Court  observed  : — '*  In  accordance  with  the  ruling  in  Reg.  v.  Hira 
Jiva  (1),  and  Reg.  v.  Lukhoo,  decided  last  "September  and  reported  in  the 
Bombay  OazeUe,  I  have  the  honor  to  refer  for  the  orders  of  the  Honourable 
the  Chief  Justice  and  Judges,  the  case  (1)  of  Ahmed  Mehman  and  two 
others,  and  (2)  of  Aba  Apaji  and  another,  committed  to  this  Court  by  Mr. 
Ramsay,  Magistrate  Pull  Power  in  charge  of  the  District  Magistrate's 
office. 

<<  It  will  be  seen  that  the  amount  of  opium  being  very  large,  the  fine 
leviable  under  Regulation  XXI  of  1827  exceeds  the  amount  of  fine  which, 
under  the  Criminal  Procedure  Code,  the  District  Magistrate  is  empower* 
ed  to  inflict  and  this  appears  to  have  been  Mr.  Ramsay's  reason  for  com- 
mitting the  cases." 

Order.— The  special  jurisdiction,  granted  to  the  District   Magistrate 
^Criminal  Ruling.  Criminal  Referred  Case,  No.  3  of  1879.  (1)  7  Bom.  H.  C.  R.,  69 
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by  Regulation  XXI  of   1827,  is   not   aflPected  by  the  Criminal  Procedure 
Code  and  the  cases  must  be  tried  by  the  District  Magistrate. 

The  committal  in  each  case  is  annulled  and  the  case  to  be  returned. 


fS3  February  1872.  Llotd  <fe  Kimball,  J  J. 

Reff.  V.  BawaJI  * 

Penal  Code  {Jet  'S.LV  of  1S60),  Sections  304  A,  SStl^Beating^SpUen,  rupture  of^ 
Deaths  Of enee,  * 

Where  a  person  is  beaten  and  death  ensues  in  consequence  of  a  rupture  of  a  disoeased 
spleen,    section  321  of  the  Indian  Penal  Code  is  applicable  to  the  case  and  not  section  304  A. 

The  accused  were  convicted  by  the  Pull  Power  Magistrate  at 
Honawur,  under  sections  299  and  304  A  of  the  Indian  Penal  Code  for 
causing  death  by  a  rash  and  negligent  act  not  amounting  to  culpable 
homicide,  in  that  they  caused  the  death  of  one  Raghooby  beating  him 
with  their  fists  and  by  kicking  him;  whereby  the  deceaseil's  spleen,  which 
was  in  a  deceased  condition  was  ruptured,  there  being  no  intention  on 
the  part  of  the  accused  to  cause  death  or  such  injury  as  would  be  likely 
to  result  in  death  or  there  being  no  knowledge  that  the  act  done  was 
likely  to  result  in  death. 

Order. — The  Court  holds  that  section  304A  was  not  intended  to 
provide  for  cases  of  the  nature  of  the  present  one.  The  conviction 
therefore  is  altered  to  one  of  voluntarily  causing  hurt  and  the  sentence 
to  one  of  one  year's  rigorous  imprisonment  and  a  fine  of  Rs.  100  and  in 
default  rigorous  imprisonment  for  three  months. 


29  February  1S72.  Qibbs  &  Melvill,  J  J. 

Reff.  V.  Bhuja.* 

Ofiminal  Procedure  Code  {Aet  XXFo/lSSl),  Sec,  t^^^Magistrate^Security-^utpected 
ekaraeters-^Persons  having  no  ostensible  means  of  subsistence. 

Section  S95  of  the  Code  of  Criminal  Procedure  prorides  for  taking  securitr  not  from  persons 
SQspectedofaparticnUr  offence,  but  from  persons  lurking  within  the  liagistrate's  jurisdiction 
who  hare  not  ostensible  means  of  subsistence  or  cannot  give  a  satisfactory  account  of  themselyes. 

Order. — It  is  not  stated  whether  security  has  been  furnished  by 
Nos.  1  and  2,  but  the  Court  think  the  Magistrate's  order  requiring 
security  must  be  cancelled.  Section  295,  Criminal  Procedure  Code,  pro- 
vides for  taking  security,  not  from  persons  suspected  of  a  particular 
offence,  but  from  persons-  lurking  within  the  Magistrate's  jurisdiction, 
who  have  no  ostensible  means  of  subsistence,  or  cannot  give  a  satisfac- 
tory account  of  themselves.  The  Magistrate  does  not  profess  to  "have 
acted  on  the  latter  grounds,   and  has  made  no  enquiry  regarding  them. 

^Criminal  Buling, 
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26  Apra  1872.  Llotd  A  EimbaiiL,  JJ. 

ReflT.  V.  Atmapam  Goviiid> 

PenalGode  {Act  XLV  0/I86O),  Sees.  172,  \1  \^Ooniempt tf  Oourt^UagistraU^Offenoe^ 
Presence  of  the  Magistrate^  JuHsdieiion. 

Commitment  to  another  Magistrate  is  neecssarj  in  all  cases  of  contempt  save  where  aneh 
oontempt  is  committed  in  the  presence  or  view  of  the  Coart  first  taking  notice  of  it,  and  im- 
prisonment without  option  or  fine  in  excess  of  Rs.  200  is  not  deemed  requisite. 

The  accused  was  convicted  by  the  Pull  Power  Magistrate  of  Belgaum 
alternatively  under  sections  172  and  174  of  the  Indian  Penal  Code.  He, 
thereupon,  appealed  to  the  Sessions  Judge  of  Belgaum,  and  the  learned 
Judge  in  dismissing  the  appeal  remarked  : — ^'  In  the  case  of  Qaeeny. 
Chunder  Shekhur  (1),  it  was  finally  ruled  by  the  Calcutta  High  Court 
on  the  23rd  April  1870  (Jackson  and  Glover,  JJ.)  that  a  Magistrate  cannot 
take  cognizance  of  an  offence  of  this  nature  committed  against  his  own 
Court,  but  is  bound,  under  section  171,  Criminal  Procedure  Code,  to  send 
the  case  for  trial  before  another  Magistrate.  The  Bombay  High  Court  has, 
however,  held  otherwise  on  two  occasions,  first  in  1868,  Reg.  v.  Ounnoo, 
— and  second  in  1871 — Reg  v.  Jeejeebhai  (2).  In  the  former  of  these  the 
Magistrate  who  issued  the  summons,  disposed  of  the  case  of  contempt 
himself,  and  the  High  Court  refused  to  quash  the  proceedings. 

**  A  copy  of  the  first  summons  was  affixed  to  the  house  of  the  appel- 
lant, and  a  copy  of  the  second  was  delivered  to  his  son,  the  service  was 
therefore  duly  made;  the  appellant,  however,  did  not  appear  until  his 
moveable  property  had  been  attached. 

**  The  appellant  was  further  well  aware  of  the  day  of  trial,  and  had 
agreed  to  have  his  witnesses  in  attendance.  Only  two  were  produced, 
and  under  the  circumstances,  I  do  not  think  that  the  Magistrate  was 
bound,  under  section  266,  Criminal  Procedure  Code,  to  stay  proceedings 
and  issue  summons  for  the  other  witnesses.  On  the  whole,  I  consider  the 
evidence  for  the  prosecution  proves  that  the  appellant  Atmaram  Qoyind 
either  absconded  to  avoid  service  of  the  summons,  or  intentionally 
omitted  to  attend  in  obedience  to  the  summons  issued  by  the  Magistrate 
Pull  Power,  and  I  therefore  reject  the  appeal." 

Order.— The  Court  annul  the  proceedings  of  the  Magistrate.  ^ 
The  Court  consider  that  Pull  Power  Magistrate  had  no  power  to 
dispose  of  the  charge  before  him,  and  the  Session  Judge  was  wrong  in 
inferring  jthat  the  High  Court  (Messrs.  JJ.  GUbba  and  Melvill)  in  their 
ruling  in  Beg.  v.  Jijibhai  NcUhabhai  et  ai  (2)  overruled  the  dicision  of  the 
Calcutta  High  Court.     As  the  point  now  raised  was  not   before  them 

(1)13  W.  B^66.  {%)  Vide  ante  1^.45. 
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the  power  of  a  Full  Power  Magistrate  with  respect  to  a  contempt  com- 
mitted before  it  was  not  thftn  quei^oned. 


iff  JuM  1872.  Llotd  &  KittBiLii,  JJ. 

Reff.  V.  Kalio  Repio.* 

Pma<  Ood»  {Aei  XLF a/iseo),  Smion^^O^Theft-^Hnrt  eanmitted  in  the  aet^B<^b4ry. 

Where  hnrt  is  caused  not  for  one  of  the  pnrposet  specified  in  section  390,  Indian  Penal 
-Code,  bnt  to  avoid  capture  when  surprised,  the  stealing  is  not  converted  bj  the  said  hnrt  into 
Tobbery.  • 

ObdbR. — The  Court  is  of  opinion  that  the  stealing  did  not  come  with- 
in the  definition  of  robbery  and  the  hurt  was  not  caused  for  the  purpose 
of  the  thrft  but  to  avoid  capture  when  surprized. 

The  hurt  caused  by  Ealio  Kerio  accused  No.  1,  was  grievous  hurt  and 
not  hurt  as  charged  by  the  Session  Judge  in  the  amended  charge.  The 
charges  against  the  accused  Ealio  Kerio  should  have  been  theft  and  griev* 
ous  hurt  and  against  Ghibro  Rusyo  theft  and  hurt  and  the  charge 
against  Elirio  Eooberio  should  have  been  theft  only.  As  the  punishment 
awarded  in  each  case  is  within  that  prescribed  for  the  offences  with  which 
the  Court  is  of  opinion  the  accused  should  have  been  charged,  they  tee 
no  cause  to  interfere  with  the  sentences. 


i  Auguti  1872.  Llotd  ft  EEMSiLL,  JJ. 

Reff.  V.  Deoji  Kepu.* 

Tenal  Code  (Act  XLVqflS60),  Sections  84,  S97~Httf^  committed  during  qfenec'^Enhaneed 
jftmishment. 

The  liability  to  an  enhanced  ponishment,  nnder  section  897  of  the  Indian  Penal  Code, 
it  limited  to  the  offender  who,  in  the  commission  of  robber^r  or  dacoity  actnallj  •wtmwt  griev* 
008  hnrt. 

Obbeb. — The  Court  declines  to  interfere  with  the  conviction  and 
returns  the  case.  The  Court  thinks  that  the  Judge  was  wrong  in  reading 
section  397  of  the  Indian  Penal  Code  as  only  applicable  to  the  person 
actually  using  the  deadly  weapon  or  causing  grievous  hurt — the  common 
intention  of  all  appears  clearly  to  have  been  to  commit  robbery  and  the 
grievous  hurt  was  caused  in  furtherance  of  the  common  intention,  so 
that  under  the  amended  section  34  of  the  Indian  Penal  Code,  each  per- 
«on  was  equally  liable.  The  Judge  curiously  enough  convicts  all  the  accus- 
^  under  section  397  of  the  Indian  Penal  Code  but  says  the  procedure 
proBoribod  ^erem  U  not  applicable,      


•Criminal  SuUng. 


Digitized  by  VjOOQ  IC 


66  tniBBFOBTED  OBlMIlfAL  0A8S8.  [1872^ 

8  Augii$i  1872.  Bssolution  in  OuAitbbbs* 

NMiek  DistPlet  Maffistpate's  Lettep  No.  2ei9.'» 

Prifoners*  TeHimmp  Jet  (XF  qfise^)^  SecHim^-^onmct^Aitendanee^Magistraie^ 
High  Court. 

A  Magistrate  can  nnder  section  3  of  A«tt  XV  of  1869  procure  the  attendance  of  a  cenrfet 
as  an  accused  person  without  the  interTention  of  the  High  Court.  Section  7  of  the  Act  appears 
to  applj  only  when  a  person's  eridence  is  required*  If  the  person,  whose  appearance  to  answer 
a  criminal  charge  is  required,  l>e  confined  in  a  Jail  in  a  District  other  than  that  in  which  the 
Court  requiring  the  accused's  appearance  is -situated,  the  proper  procedure  is  under  section  9 
of  the  Act. 


11  Septe^nber  1872.  Mblvill  &  Kbmball.  JJ. 

Reff.  V.  Jetha  Oanesh.* 

Praeiice---iiagUtrate^Witne99$9— Taking  statement  out  of  Court  and  in  the  abseuM 
of  the  aeeused— Intention  qf  proceeding  against  them  if  they  changed  their  statements 
e^ftmrwards. 

It  if  an  improper  procedure  in  a  Magistrate  to  talce,  during  the  investigation  hf  himself 
of  a  criminal  ca8%  the  statement*  of  certain  witnesses  on  solemn  afllrmation  out  of  Court 
and  in  the  absence  of  the  accused  with  the  avowed  object  of  proceeding  criminally  against 
the  witnesses  should  they  subsequently  in  open  Court  deviate  from  the  statement  formerly 
made. 

Resumed  consideration  of  the  petition  of  Jeytha  Ganesh  and  23 
others,  dated  the  14th  August  1872  by  Vakil  Messrs.  Jafferson  and  Payne, 
and  Counsel  Mr.  Ansty. 

Read  a  return  from  the  Magistrate  of  the  District  of  Ahmedabad 
No.  1270  dated  the  22nd  August  1872  reporting  on  the  petition  of  the 
above  named  petitioners  as  directed  in  the  Court's  letter  No.  1141  dated 
the  14th  August  1872,  and  forwarding  a  copy  of  Mr.  Little's  letter  on 
the  subject. 

The  Hon'ble  Mr.  Mayhew  and  Mr.  Dhirajlal  Muthuradas,  Government 
Prosecutor. 

Order. — Petition  rejected.  Magistrate  should  be  informed  to  go  on 
with  the  case. 


12  September  1872.  Lloyd  &  Kmball,  JJ. 

Reff.  V.  Fakipa.'^ 

Salt^Bemovalfor  one's  own  use^Bed  of  a  oreek-^Indian  Penal  Code^Aet  XXXTcf  1850 
—Act  XXrn  of  IS^J-^Detention  of  the  salt. 

Removal  for  one's  own  nse  of  salt  from  the  bed  of  a  creek  not  forming  part  of  any 
Halt  work,  constitutes  no  offence  either  under  -the  Indian  Penal  Code  or  Acts  XXXI  i 
1850  or  XXVII  of  1837,  though  under  section  7  of  the  Act  made  applicable  by  section  8  of  the 
i  ormer,  the  salt  remored  Incomes  liable  to  detention. 

I  ■■    ■     1^—^     I  II  f 

^Criminal  Huling, 
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Obdbb.— The  Court  is  of  opinion  that  the  accused  had  not  committed 
iUd  offence  which  renders  them  liable  to  punishment  under  any  provisioxi 
of  the  Indian  Penal  Code  or  of  Act  XXXI  of  1850,  or  Act  XXVII  of 
1837,  though  under  section  7  of  Act  XXVII  of  1837  which  has  bean 
made  applicable  by  section  8  of  Act  XXXI  of  1850  the  salt  which  waa 
remoyed  was  liable  to  detention. 


9  Ouober  lh72.  Lloyd  <&  Kimball,  JJ^ 

Reff.  V.  Radkia  Badpu.* 

Pmai  Oo<i«  {Act  XLF  o/lSSO),  Sees.  3HA,  328— Dmn&M  brawl^Ii\iwrp'^Deaih  id^Ma 
twcKtp  dajfM — Offence — Qrievous  hurt — Death  by  negligence, 

Wbfire  the  accoied  npon  being  insulted  bj  a  companion  in  a  drunken  brawl  throws  bia 
down  i^on  the  groand  and  stamps  bis  feet  twice  upon  bis  prostrate  bodj  and  this  act  resnlts  in 
the  death  of  the  latter  within  twentj  days;  the  act  of  tbo  .accused  constitutes  an  offence  <f 
▼olontarilj  causing  hurt  punishable  under  section  3S3  and  not  one  under  section  S04A  of  the 
Indian  Penal  Code. 

It  appeared  that  one  Uutaia,  a  watandar  of  Wawan,  on  the  9th  July 
1872  went  over  to  visit  his  brother,  Bhagwantia  at  the  neighbouring 
village  of  Sambari.  These  two,  together  with  their  relations  Barkia  and 
Badhika,  sat  down  together  in  Bhagwantia's  house  and  disposed  of  three 
bottles  of  liquor  which  Bhagwantia  placed  before  them.  Radhika  then 
became  quarrelsome  and  sneered  at  Ratnia  for  coming  over  to  the  village 
and  •  as  he  said,  begging  for  grain.  The  abusive  language  irritated 
Batnia,  and  at  last  he  struck  Radhika  a  blow  in  the  face.  They  were 
sitting  down  at  the  time,  but  they  immediately  got  off  the  terrace  into  the 
Court  yard  where  they  closed  with  one  another.  Ratnia  was  thrown  to  the 
ground  and  Radhika  there  twice  stamped  with  his  bare-foot  on  Ratnia's 
right  side.    Ratnia  died  of  the  injury  on  the  twelfth  day. 

Ordbb. — With  reference  to  Criminal  Ruling  of  23rd  February  1872 
in  Begvna  v.  Bawaji  Sdbha  (1),  the  Court  hold  that  section  304  A  is  not 
applicable  to  the  circumstances  under  which  the  deceased  came  by  his 
death  in  this  case.  The  accused  should  have  been  convicted  of  voluntarily 
causing  hurt  under  section  323  the  punishment  for  which  is  limited  to  one 
year.    The  sentence  is  therefore  reduced  to  one  year. 


i^  November  1872.  Lloyd  &  Kbmball,  JJ. 

ReflT.  V.  Gajanan.* 

iSaroey  and  Settlement  Act   {Bam.  Act  I  of  1865),  Sees.  \0,U^Oity  Surveys  Aet{Bom* 
'^ci  lFo/lS^\Se€,  It-^ummons^Omiesion  to  attend-^anad^Offenee. 

^Oriminal  BuUng.     (I)  Vide,  ante,  p.  68.  ' 


Digitized  by  VjOOQ  IC 


68  UNREPORTBD  CBIIIIHAL  OASEfiU    .  [187? 

A  penon  cannot  be  conTicted  for  omiiBionto  attend  for  tbe  porpoM  of  receiring  •  samaS 
irhieh  it  isincambent  on  the  Collector  to  israe,  If  applied  for  ander  seetiona  12  of  Bombaj 
Act  IV  of  1868,  because  this  purpose  is  not  one  of  .those  contemplated  under  section  10  and 
U  of  Bombay  Act  I  of  1865. 

Order. — As  it  appears  from  the  evidence  of  Mr.  Waite  that  Quj- 
janun  Mahipatrao  was  summoned  for  the  purpose  of  receiving  a  Sanad 
which  it  was  incumbent  on  the  Collector  to  issue  if  applied  for  under 
section  10  of  Bombay  Act  lY  of  1868,  it  does  not  seem  that  thiff 
is  one  of  the  purposes  contemplated  under  sections  10  and  14  of  Act 
i  of  1865,  he  was  not  legally  bound  to  obey  the  summons  and  the 
conviction  is  therefore  illegal  and  is  reversed,  and  fine  directed  to  be 
refunded. 


18  Novmber  1872.  Llotd  ft  E^smball,  JJ*^ 

Reff.  V.  Sliekli  Huaen.* 

Whipping  Act  {FT  cf  1864),  See,  ^-^Whipping-^entenet^Appcal-^Oarrying  cut  of  th9 
imUnee, 

When  a  Court,  whose  sentence  is  ^n  to  revisiou,  pronounces  a  sentence  awarding  whip- 
ping in  addition  to  imprisonment,  it  must  be  carried  out  immediately  after  the  expirj  of 
ilfteen  daji  from  the  date  of  the  sentence  or,  if  an  appeal  be  made  within  that  time,  then  imme» 
diately  on  the  receipt  of  thA  order  of  the  Appellate  Court  confirming  the  sentence  if  such  order 
•hall  not  be  received  within  15  days.  It  is  illegal  to  direct  in  the  sentence  that  the  whipping 
shall  be  carried  out  at  the  expiration  of  the  term  of  imprisonment. 

The  accused  was  convicted  of  theft  in  a  dwelling  house,  and  was 
sentenced  to  undergo  two  years'  rigorous  imprisonment  and  to  receive  SO 
stripes  with  a  ratan  after  the  expiration  of  the  term  of  imprisonment. 

Ordbb. — The  sentence  of  whipping  to  be  inflicted  at  the  expiration 
of  2  years'  imprisonment  is  illegal  and  as  the  time  within  which  the 
punishment  of  whipping  could  be  legally  Inflicted  has  now  elapsed,  the 
Court  cancels  so  much  of  the  sentence  as  awards  the  punishment  of 
whipping. 


MQ"  February  1873.  Llotd  &  Milvill,  JJ. 

Reff.  V.  AliMatFa.* 

Penal  Code  (Act  XLV  of  I860),  Sec.  65^Criminal  Procedure  Code  {Act  X  ^  1878X  Sec. 
309  (3)~-Fine—Dif(imU^Imprisonment-^Magistraie — Jurisdiction. 

Clause  8  of  section  309  qH  the  Code  of  Criminal  Procedure  does  not  remove  the  necessity 
of  conf  onning  to  section  65  of  the  Indian  Penal  CUe.  It  merely  proTides  that^  when  the 
sentence  is  one  of  fine  only,  the  Mai^istrate  may  award  imprisonment  in  default  upto  theTill 
oxtent  of  his  powers,   (provided  always  the  amount  do  not  exceed  the  limit  allowed  t^sectioft 

^Criminal  Bulif^g. 


Digitized  by  VjOOQ  IC 


1878]  BIO.  t^.  JAiMAii.  69 

69  «f  tha  IndiAii  Penal  Code);  whereM^  when  the  sentence  is  one  of  imprisonment  as  well  as  fine^ 
the  period  awarded  in  defanlt*  may  not  exceed  one-fourth  of  the  amount  which  the  Magistrate  is 
competent  to  inflict. 

Read  a  letter  from  the  Magistrate  of  Ehandesh  No.  12/515  dated  the 
14th  February  1873  reporting  for  the  orders  of  the  High  Court  that  the 
3rd  Glass  Magistrate  of  Bhosawal  has  sentenoed  one  AUi  walud  Mutya 
under  section  510  of  the  Indian  Penal  Code  to  pay  a  fine  of  Rs.  3^  or  in 
default  to  simple  imprisonment  for  7  days.  Under  section  65  of  the 
Indian  Penal  Code  the  sentence  appears  to  be  illegal  but  clause  3  of 
section  309  of  the  Criminal  Procedure  Code  may  possibly  supersede  this 
section  in  the  present  instance  and  requests  instructions  for  future 
guidance. 

Order.— 'The  Court  reduce  the  imprisonment  in  default  of  payment 
of  fine  to  6  hours.  Clause  3,  section  309  of  the  Code  of  Criminal  Procedure 
does  not  remove  the  necessity  of  conforming  to  section  65  of  the  Indian 
Penal  Code.  It  merely  provides  that ,  when  the  sentence  is  one  of  fine 
only,  the  Magistrate  may  award  imprisonment  in  default  upto  the  full 
extent  .of  his  powers,  (provided  always  the  amount  does  not  exceed  the 
limit  allowed  by  section  65  of  the  Indian  Penal  Code.)  Whereas,  when 
the  sentence  is  one  of  imprisonment  as  well  as  fine,  the  period  awarded 
in  default  may  not  exceed  one  fourth  of  the  amount  which  the  Magis« 
trate  is  competent  to  inflict. 


27  March  187S.  Mblvill  &  K^ubjlll,  JJ» 

Reff .  V.  Jalmal. 

Penal  Code  (Act  XLF of  lSW>)t  See.  i^S—Interruption^Jvdicialpro€eedingS'^Witne$$'^ 
Prevarication, 

It  is  no  where  laid  down  that  no  amount  of  prevarication  of  a  witness  will  constitote  aa 
offence  under  section  285  of  the  Indian  Penal  Code. 

Order. — The  Court  are  not  prepared  to  hold  as  a  matter  of  law,  that 
no  amount  of  prevarication  on  the  part  of  a  witness  will  constitute  the 
offence  specified  in  section  228  of  the  Indian  Penal  Code,  nor  do  the  Court 
think  that  the  Judges  who  decided  the  cases  (if  Reg.  v.  Aiiba{l)  and  Reg.  v. 
Pandu  (2)  went  so  far  as  this.  The  head  notes  to  those  cases  seem 
inaccurate.  All  that  the  decisions  show  is  that  the  findings  of  the  Magis* 
trate  did  not  clearly  specify  that  there  had  been  an  interruption.  In 
other  words  it  was  held,  not  that  prevarication  could  not  constitute  an 
interruption,  but  that  it  was  not  necessarily  so. 

In  the  case  of  Reg.   v.    Abdul  Ruhvminn    it  was  held  that   pre* 
Tarication  by  a    witness  and   refusal  to  answer  a  question  might  amount 
*Orimmal  Butfn^.    (1)  4  Bom.  H,  C^e.    (3)  4  Bom.  H«  0.,  7. 
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to  intentional  interruption   within  the  meaning  of  section.    22S  <^   tlw 
Indian  Penal  Code,  and  section  163  of  the  old  Code  of  Criminal    JProcedure. 


4  April  187S.  Bssolutioh  ii7  Ouavbebb, 

NMilc  iMUMrlstPato*s  Refopenee  No.  989.* 

OcwrtFeei  Aet  iVIIof  1970\  Sec.  18  [H)^Complaini^<JogMiAl6  qfenee^St€Mnp. 
Ho  stamp  is  necesMry  to  pedtions  of  complaint  mtdc  to  Magistrates  of  cognisable  odTenoes. 


f^4  April  1878.  Milvill  &  Wbst,  JJ- 

Keg.  V.  Annaji  Kplshna.tl 

OHminal  Proeedttre  Oode(Act  X  of  iS72),  Sees.  ai5,  439,  4S^Penal  Ooie  {Act  XLV  of 
I860),  Section  75^Aeeuied — Previous  eonvictions^Magistrate'-'Juri^dioHon, 

The  High  Court,  though  agreeing  with  the  Magistrate  of  the  District  as  to  the  adTiaabllHf 
of  the  accused  being  dealt  with  nnder  section  31 5  of  the  Criminal  Procedure  Code  bj  reason  of 

^Criminal  Ruling.    ^OrinUnal  BuUng.    Criminal  Reference  No.  38  of  1878 . 
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17  April  1878.  MiLYiLL  A  West,  JJ. 

ReflT.  V.  Mahomed  Ismal.* 

Penal  Code  {Act  XXro/1860),  See.  llA-^CHminal  Procedure  Code  {Aet  X  of  187S),  See. 
47S^Bhagdaree  and  Narvadaree  Tetmree  Aet  {Bom.  Act  Ftf  lS^^),^Mamlatdar — Jnqaiff 
undjtr  the  Bhagdaree  and  Sarvadaree  Tenures  Act-^wnmons^DisobeMenee-^^Joni^mpt^ 
Ofenee. 

Bombaj  ActV  of  1868  does  not  proridefor  th?  attendance  of  psrsons  before  the  Mtmlatdar 
for  the  purpose  of  an  inquiry  under  that  Act.  A  conviction,  therefore,  for  njn-attendance  in 
obedience  to  a  summons  issued  under  it  by  the  Mamlatdar  is  illegal. 

In  this  case  the  conviction  was  also  held  to  b3  illegal  under  section  473  oT  the  Code  of  Crimi- 
nal Procedure  on  the  ground  that  the  trying  Magistrate  had  no  jurisdiction,  his  Court  being  tbe 
same  against  which  the  alleged  contempt  was  committed. 

The  District  Magistrate  of  Broach  made  this  reference  to  the  Higb 
Court  observing  : — In  this  case  the  accused  were  convicted  under  section 
174y  Indian  Penal  Code,  of  non-attendance  in  obedience  to  a  summons^ 
issued  by  the  Second  Class  Magistrate  of  Jambusar  in  his  capacity  of 
Mamlatdar. 

^*  As  Bombay  Act  Y  of  1862,  under  which  the  summons  was  issued 
has  no  provision  for  compelling  the  attendance  of  parties  for  the  purpose 
of  inquiry,  the  Mamlatdar  was  not  legally  competent  to  issue  the  sum-      j 
monsy  and  the  persons,  convicted,   were  not   legally  bound  to  obey  it." 

Order. — The  conviction  and  sentence  annulled  on  the  ground  that 
the  Second  Class  Magistrate  had  no  jurisdiction  both  for  the  reasons  stated 
by  the  District  Magistrate  and  on  account  of  the  provisions  of  section  473 
of  the  Code  of  Criminal  Procedure. 


1873]  SBO.  V.    AllNAJU  71 

Ihe  alleged  preriont  C6]lYietioD^  held  tlat  Icoking  to  the  discretion  yetted  in  the  trjing 
Magistrate  by  section  315,  thej  were  unable  to  saj  that  the  8nd  Class  Magistrate  had  no 
Jurisdiction  and  the  Court  oonld  not,  therefore,  order  a  new  trial. 

Where  the  previous  conrictions  are  not  stated  in  the  charge,  as  required  bj  section   489  of 
the  Code  of  Criminal  Procedure  they  cannot  be  need  for  the  purpose  of  enhancing  the  sentence. 

The  District  Magistrate  of  Belgaum,  obeerved — **on  reviewing  the 
proceedings  of  the  Second  Class  Magistrate  in  charge  of  Taluka  Sumpgaum, 
in  a  case  of  hou^e-breaking  by  night  and  theft  in  a  dwelling  house  disposed 
of  by  him  on  the  26th  Febroary,  I  discovered  that  the  sentence  passed  by 
the  Second  Class  Magistrate  against  one  named  Annaji  Krishna,  one  of  5 
accused  persons  concerned  in  a  case  of  'House  breaking  by  night'  and 
^theft  in  a  dwelling  house%  was  utterly  inadequate  to  the  offence  committed 
for  the  reasons  given  bdow.  I,  therefore,  have  the  honor  to  submit  the  pro- 
ceedings in  question  for  the  orders  of  the  Honourable  Judges  of  the  High 
Court,  under  section  296  of  the  Criminal  Procedure  Code. 

The  said  Annaji  Krishna  was  convicted  of  having  opened  the  back 
door  of  the  house  or  complainant,  Seolingappa  bin  Bassappa,  at  mid<^ 
night,  by  making  a  hole  in  the  wall,  and  removing  the  bolt  by  which  the 
door  was  fastened  and  of  having  stolen  gold  and  silver  ornament,  clothes 
&c.,  of  the  aggregate  value  of  Rupees  2414-0  deposited  in  the  house,  and 
was  sentenced,  under  section  380  of  the  Indian  Penal  Code,  to  undergo 
rigorous  imprisonment  for  6  months,  and  pay  a  fine  of  Rupees  200,  or  in 
default  of  payment,  to  suffer  rigorous  imprisonment  for  a  further  period  of 
one  month,  and  a  half.  In  addition  to  this,  he  was  also  sentenced  to  receive 
60  lashes  under  Act  VI  of  1864. 

From  the  information  recorded  in  the  proceedings,  it  appears  that 
Annaji  had  been  previously  convicted  of  similar  offences  and  sentenced 
as  follows: — 

1.  In  1865,  to  undergo  18  months  rigorous  imprisonment  and  receive 
30  lashes,  on  a  charge  of  house-breaking. 

2.  In  1868,  to  undergo  6  months  rigorous  imprisonment  under  section 
380. 

3.  (Year  not  known)  to  undergo  two  years  rigorous  imprisonment  and 
pay*:a  fine  of  Rupees  500,  under  sections  457  and  380  of  the  Indian 
Penal  Code. 

4.  In  1869,  to  suffer  2  years  rigorous  imprisonment,  and  pay  a  fine 
of  Rupees  50,  in  default  to  undergo  a  further  rigorous  imprisonment  for 
6  months,  under  sections  457  and  380  of  the  Indian  Penal  Code. 
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It  thus  appears  to  me  that,  as  Annaji,  in  spite  of  the  prevlouB 
convictions  and  the  heavy  sentences  passed  upon  him,  has  committed 
the  same  offence  again;  he  is  an  habitual  and  incorrigible  thief,  and  that 
therefore  the  sentence  passed  upon  him  by  the  Second  Class  Magistrate, 
in  the  present  case  is  utterly  inadequate.  I,  therefore,  b^  to  recommend 
that  the  proceedings  of  the  Second  Class  Magistrate  be  cancelled  and  a 
new  trial,  under  section  75  of  the  Indian  Penal  Code,  and  section  315  of 
the  Criminal  Procedure  Code,  by  the  Session  Court,  sanctioned. 

Order. — The  Court  agree  with  the  District  Magistrate  that  if  there 
have  been  such  previous  convictions  as  the  Magistrate  states  (though  on 
what  grounds  does  not  very  clearly  appear)  the  sentence  passed  is  very 
inadequate  and  the  Second  Class  Magistrate  ought  not  to  have  disposed  of 
the  case  but  have  acted  according  to  the  provisions  of  the  sections  45  and 
315  of  the  Cod^  of  Criminal  Procedure.  But  looking  to  the  discretion 
vested  in  a  Magistrate  by  section  315  of  the  Code,  the  Court  is  unable  to 
say  that  the  2nd  Class  Magistrate  had  not  jurisdiction  and  cannot  therefore 
order  a  new  trial.  Moreover  the  Court  is  of  opinion  that  as  the  fact  of  pre- 
vious  convictions  is  not  stated  in  the  charge  such  convictions  cannot  be 
used  for  the  purpose  of  enhancing  the  sentence.  See  last  para  of  section 
439  of  the  Code  of  Criminal  Procedure. 


£4  April  1873.  Mblvill  A  West,  JJ. 

Reff .  V.  Gk>pal  Bhlkaji.*  ^ 

P$nal  Oode{Aet  XLFqf  ISSO),  Sees.  182,  %ll^FaUd^implaint'^Pol4c4'^(ilf^tnc$. 
A  petidon  made  hf  a  person  to  the  Police  falsely  stating  that  the  petitioner  snspecti  another 
person  of  haring  committed  an  offence  and  praying  for  inqnlry,  does  not  amoont  to  an  in« 
•titntfon  of  criminal  proceedings  against  that  person  within  the  meaning  of  Section  911  of 
the  Indian  Penal  Code,  The  petitioner  shonld  be  charged  under  section  188  of  the  Oode 
with  haying  given  false  imformation  with  intent  to  canse  a  public  senrant  to  nse  hia 
lawful  power  to  the  injury  of  another  person. 

Order. — The  Court  think  that  the  petition  made  by  the  prisoner 
to  the  Police  did  not  amount  to  an  institution  of  criminal  proceedings 
against  the  persons  named  therein  within  the  meaning  of  the  Indian 
Penal  Code,  section  211.  The  Court,  therefore,  alters  the  conviction 
to  one  under  the  Indian  Penal  Code,  section  182  and  reduces  the 
sentence  to  one  of  5  months'  rigorous  imprisonment,  and  fine  of  Rs.  100  or 
in  default  of  six  weeks. 


•OHminat  SmUng. 
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ifS  ApHt  ISffi.  Bbsolutioh  in  CAambibb, 

Naslk  MUflTistpate's  Refbpenee  No.  1181** 

CfimUuA  Procedure  Code  {Act  X  o/l878},  Sees,  276, 4e4^Aeeused^Copy  qf  Judgment^ 

SecUontSTe  and  464  of  the  Code  of  Criminal  Procedure  are  wholly  distinct.  Section  464 
refers  to  the  copj  of  the  judgment  in  the  language  of  the  accused  person  affected  bjit^  the  grant 
ef  w  hich  is  compulsory  and  independent  of  any  request  of  that  person;  whereas  section  276  ap* 
plies  to  the  copy  grantable  only  on  his  application  for  the  purpose  of  appeaL 

An  accused  person  is,  therefore,  entitled  to  a  copy  in  his  own  language  unconditionally 
snder  section  464,  which  applies  to  all  Courts;  and  also  to  one  in  the  language  in  which  it 
is  written  under  section  276  under  the  conditions  therein  specified. 


«  Ma9  WS.  Baylby  &  West,  JJ. 

Refi:.  V.  Bansrapa.* 

Criminal  Procedure  Code  {Act  X  o/1872),  See.  2\5-~Aeeu8ed^Illegal  arrest^PoHee-^ 
Magiitrate— Discharge— Magistrate  cannot  discharge  an  <Meused  iUegaily  arrested  by  the 
PoUcCt  without  taking  evidence  against  the  accused. 

A  Magistrate  is  not  justified  in  discharging  an  accused  person,  merefy  because  he  has  been 
illegally  arretted  by  the  Police  without  a  warrant  issued  on  complaint  for  a  non-cognisable 
offence.  He  caunwt  in  disposing  of  the  case  pass  an  order  of  discharge,  (section  215  of  the  Code 
of  Crimioai  Procedure)  ulotil  he  has  taken  t*«e  eyidence  against  the  accused. 

Order. — It  was  no  doubt  irregular  for  the  Police  to  arrest  the  accused 

without  a  warrant   issued   on  complaint.     But  if  as  was   probable  the 

injured   party   Basapa   was   sent   up  to  the   Magistrate   along  with  the 

accused  in  this  case  the  Magistrate  ought  to  have  asked  him  whether  he 

had  a  complaint  to   makef  and  if  he   had  taken  it  down  and   proceeded 

r^ularly  according  to  the  Code.     The  previous  error  of  the  Police  needed 

not  t0  prevent  the  proper  and!  legal  investigation.    The  Magistrate's  order 

eould  not  in  a  disposal  of  the  case,  be  passed  (section  215  of  the  Code  of 

Criminal  Proced!ure),  until  he  had  taken  the  evidence  against  the  accused. 

tt  is  annuliecf  and  the  Magistrate  directed  to   receive  such  complaint  as 

Ibsapa  may  have  to  make,  and  thereupon  to  proceed  according  to  law. 


SI  Mof  l^S.  Batlby  &  Wist,  JJ. 

Reff.lv.  PiPklia]i.t 

Criminal  Procedure  Code  (Act  XefWi),  Sees.  2^^460— A  ecused-^Improperaeguittal— 
Magistrate^  Bigh  Court — Revision— Appeal— Local  Oovemment— Procedure. 

Where  an  accused  person  has  been  Improperlj  acquitted  b;  a  Magistrate  having  jurisdic* 
aon,  the  High  Court  will  not  interfere  in  theexercibe  ofiupowere  of  revision  and  order  a 
tetrialon  a  fresh  charge  (sections  297  and  460  of  the  Code  of  Criminal  Procedure).  The 
fvopex  remedy  in  such  a  case,  appears  to  be  for  the  Local  Government  to  direct  an  appeal  under 
section  37S  of  the  Criminal  Procedure  Code. 

^riHanaf  £Ming\   fCrimindl  Buling.    Criminal  Reference  Ho,  48  of  lS7d, 
10 
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Read  a  letter  from  the  Magistrate  of  Ehandesh  No.  1528  dated  the 
22iid  April  1873  referring  under  section  296  of  the  Code  of  Criminal  Pro- 
cedurOy  the  proceedings  of  the  Ist  Class  Magistrate  of  Elhandesh  in  the 
case  of  the  Queen  y.  Pirlchcm  vyidud  Jv/ma  and  two  others  for  the  orders  of 
the  High  Court. 

Obdeb. — This  is  not  a  case  in  which  the  High  Court  can  interfere  in 
the  exercise  of  its  powers  of  revision  under  section  297  of  the  Code  of 
Criminal  Procedure.  That  enactment  provides  expressly  for  the  case  of 
an  improper  discharge.  It  would  doubtlessly  have  provided  expressly 
for  an  improper  acquittal  if  a  similar  course  had  been  approved  in  such 
a  case.  The  last  sentence  of  section  460  shows  that  when  the  acquitting 
€ourt  has  jurisdiction^  a  trial  on  a  fresh  charge  cannot  be  had.  This 
prevents  the  Court  ordering  a  trial  under  section  394  of  the  Indian  Penal 
Code,  though  this  enactment  ought  apparently  to  have  been  applied  to 
this  case.  The  proceedings  of  the  Magistrate,  Mr.  Sinclair,  taken  with  the 
report  of  the  District  Magistrate  appear  to  disclose  a  case  of  extreme 
carelessness,  but  the  proper  remedy  is  to  be  found  in  an  appeal  under 
section  272  of  the  Code  of  Criminal  Procedure.  The  Local  Government, 
if  it  deems  it  expedient,  should  direct  the  requisite  steps  to  be  taken  under 
that  enactment. 


5  Jv/M  187S.  Mklvill  &  West,  JJ. 

Reff.  V.  Matliup  Lialdas.* 

Criminal  Procedure  Code  {Act  X  of  1S72),  See,  ^IB^Session  Judge^Appeal^B^'eetiim^ 
Enhancement  of  sentence. 

A  Session  Jndge  In  rejecting  an  appeal  under  section  278  of  the  Code  of  Criminal  Proco- 
dnre  has  no  power  to  enhance  the  sentence. 

Order. — The  Session  Judge  in  rejecting  the  appeal  of  Muthoor 
Laldas  under  section  278,  Criminal  Procedure  Code,  had  no  power  to  en- 
hance the  sentence.  The  order  of  the  Session  Judge  inflicting  an  addition- 
al punishment  of  six  month's  regorous  imprisonment  is  accordingly 
annulled;  but  under  the  provisions  of  section  297  the  Court  orders  that 
the  conviction  of  the  said  Muthoor  Laldas  be  altered  to  one  under  section 
420,  Indian  Penal  Code,  and  that  in  addition  to  the  sentence  passed  upon 
him  by  the  Magistrate  he  do  pay  a  fine  of  Rs.  400  or  in  default  be  rigor* 
ously  imprisoned  for  a  further  period  of  six  months.  The  Court  further 
orders  that  the  said  fine  or  any  part  thereof  which  may  be  recovered  be 
paid  as  compensation  to  the  complainant  Raghu  Morar. 

In  the  case  of  the  2nd  prisoner  Jijee,  the  Court  alters  the  convictioa 
to  one  under  sections  420   and  109,  Indian  Penal   Code,  and  considering 

*Oriminal  BvUng.  — — _ 
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that  she  has  be<eii  sufficiently  punislied,  remit  any  portion  of  the  fine 
iffhich  has  not  been  paid  and  any  portion  of  the  imprisonment  in  default 
which  has  not  been  undergone. 

The  attention  of  the  trying  Magistrate  should  be  directed  to  his  care- 
less entry  in  the  charge  against  the  2nd  prisoner  of  section  5 17 9  when 
he  appears  to  have  intended  section  417.  The  entry  in  the  vernacular 
charge  is  sections  417  and  109,  which  is  more  nearly  correct;  but  even 
under  these  sections  the  sentence  of  six  months'  imprisonment  in  default 
of  payment  of  the  fine  would  be  illegal  (section  65,  Indian  Penal  Code). 


12  June  1873,  Mbltill  Sb  Wist,  JJ. 

Reff.  V.  Oumaii.t 

P^nal  Code  {Aot  XLVqf  ISBO),  See.  17 4^ Witness-^rder  to  atteni^Ferbal  order-^IHs- 
obedUnee  qfthe  order. 

A  verbal  order  giyen  to  a  witness  by  a  Coart  to  attend  on  a  particular  daj  at  a  particular 
hoar  it  an  order  the  disobedience  of  which  is  pnniihable  under  section  174  of  Uie  Indian  Penal 
Cede. 

The  District  Magistrate  of  Broach  in  referring  the  case  to  the  High 
Court  observed:  '*  Accused  appears  to  have  been  summoned  as  a  witness 
in  a  certain  case;  the  case  had  to  be  postponed  and  accused  received  a 
verbal  order  to  appear  on  a  certain  day  at  10  a.  m.  He  appeared  on  the 
day  fixed  but  not  until  4  p.  m.  whereupon  the  Magistrate  put  him  on  his 
trial  and  convicted  him  of  disobedience  to  his  order.  I  am  of  opinion 
that  a  written  order  should  have  been  given  to  warrant  a  prosecution 
under  section  174  of  the  Penal  Code  and  it  further  appears  to  me  that 
under  section  473  of  the  Criminal  Procedure  Code,  the  Magistrate  was  not 
competent  to  try  the  case  himself. '' 

Ordbr.— The  Court  consider  that  as  the  accused  was  before  the  Court 
as  a  witness,  an  oral  order  for  his  attendance  was  not  insufficient.  The 
trying  Magistrate  had  not  jurisdiction  (section  473  of  the  Code  of  Criminal 
Procedure)  he  should  be  so  informed  for  his  future  guidance,  but  the  Court 
will  not  cause  additional  hardship  to«the  accused  by  directing  his  retrial. 


19  June  1873.  Wkst  ft  NiNiBHAi,  JJ« 

Reff .  V.  Rama  Zilu.* 

Qemmng  (Prev^tUm)A^(Bom.  Act  III  of  isee),  See.  U-^Coin^Instrument  of  gaming. 
A  e^  ienotan  inatmment  of  gaming  which  means  an  implement  devised  or  intended  for 
thatpnrpoie. 


«CrMfial  BMHng.    t  Oriminid  BuUng.    Criminal  Reference  No.  62  of  IS73. 
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OltDES. — A  coin  is  not  an  instrument  of  gaming   w)uc^   means  an 
implement  devis^  or  int^nd^  for  t^at  purpose.    On  t]l^e  autjl^ritjr  of 
Wataon  v.  Martin  {!),  the  conviction  and  sentence  must  )>e  reversed. 


10  Jvly  Jf7S>  Mblvill  <b  Wbst.  JJ. 

Reff.  V.  Supajl.t 

Penal  Code  {Act  XLFo/ I860),  Sees,  177,  182— Fa/*«  <i^/brma«wi— Wl««— PtfrwH  wt 
bound  to  give  the  ir^formation^Person  not  intending  injury  or  annoyance  to  any  particular 
person. 

Where  a  person  who  is  not  legally  bound  to  furnish  information  of  an  offence,  falsely  informs 
the  Police  that  snch  anofifence  has  been  committed  withoat  intending  to  cause  injury  or  annoy* 
anoetoany  particular  person,  he  commits  no  offence  either  under  section  177  or  section  188 
of  the  Indian  Penal  Code. 

The  accused  wad  convicted  of  an  offence  under  section  177  of  the 
Indian  Penal  Code  for  giving  false  information  in  that  he  falsely  informed 
the  police  patel  that  some  quantity  of  Ambadi  worth  Rs.  3-8-0  was  robbed 
from  his  threshing  floor  in  his  garden  knowing  that  such  was  not  the  case. 

Order. — The  accused  not  being  legally  bound  to  furnish  information 
in  the  matter  to  which  his  statement  related  committed  no  offence  under 
section  177,  Indian  Penal  Code,  nor  can  hi&  conduct  be  brought  within  the 
provisions  of  section  182,  since  it  does  not  appear  that  he  intended  to 
cause  injury  or  annoyance  to  any  person.  The  conviction  and  sentence 
are  therefore  reversed. 


17  July  187S,  Mblvjll  &  West,  JJJ 

Reff.  V.  SIdFa.* 

Criminal  Procedure  Code  (Act  X  of  1872),  Sees.  142,  44, 215,  i9B^Subordinate  Magistrate 
— Aecused^Diseharge^Tmproper  discharge-^District  Magistrate^Powers— Procedure, 

When  a  Magistrate  of  the  District  finds  t  hat  a  Magistrate  subordinate  to  him  has  improperly 
discharged  an  accnscd  person  under  section  215  of  the  Code  of  Criminal  Procedure,  his  proper 
course  is,  not  to  refer  the  proceedings  to  the  High  Court  under  section  296,  but  to  take  uj  the 
case    under  section  142,  and,  if  need  be,  to  refer  it  under  section  44  for  tria]« 

Order. — A  discharge  under  section  215,  Criminal  Procedure  Code,  does 
not  operate  as  an  acquittal.  The  District  Magistrate  may  therefore  if  he 
sees  good  reasons  take  up  the  present  case  under  section  142,  and  if  need 
be,  refer  it  under  section  44  for  trial  by  a  Subordinate  Magistrate.  It  is 
better  for  Magistrates  thus  to  deal  with  cases  themselves  when  they  can  do 
so  tha^  to  report  them  to  the  High  Court.  The  procedure  of  the  2nd 
Class  Magistrate  too  is  reported  not  as  contrary  to  law  (section  296)  but 
as  involving  a  gross  misappreciation  of  evidence.  It  is  only  in  the  case  of 
'fCnminalBuling,  Criminal  Reference  No.  82  of  1873.    *Criminal  Buling.  (I)  S4  i:toS.M.C.,  50. 
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an  order  apparently  contrary  to  law  that  the  District  Magistrate  can 
report  the  proceedings. 


Bi  JiAy  187S.  Mblyill  &  West,  JJ. 

Reff.  V.  Rama  Bona.* 

P^nal  Code  {Act  XL r</ 1860), Sees.  494,  A9^^Qfenee^Marriage. 
Secdon  496  of  the  Indian  Penal  Oode  applies  to  cases  in  which  a  ceremony  is  gons  through 
which  wonld  in  no  case  constitute  a  marriage,  and  in  which  one  of  the  parties  is  deceired  bgr  the 
0her  into  the  belief  that  it  does  constitute  a  marriage,  or  in  which  effect  is  sought  to  be  given 
bj  the  proceeding  to  some  collateral  fraudulent  purpose.  Where  the  ceremony  gone  through 
does,  Imt  for  the  preyioua  marriage,  constitute  a  lawful  marriage,  and  both  parties  are  aware 
of  the  circumstance  of  the  previous  marriage,  section  494  of  the  Code  properlj  applies. 

Order. — The  Court  consider  that  section  496,  Indian  Penal  Code,  is 
inapplicable.  That  section  appears  to  apply  to  cases  in  which  a  cere- 
mony is  gone  through  which  would  in  no  case  constitute  a  marriage  and 
in  which  one  of  the  parties  is  deceived  by  the  other  into  the  belief  that  it 
does  constitute  a  marriage  or  effect  is  sought  to  be  given  by  the  proceed- 
ing to  collateral  fraudulent  purpose.  In  this  case  the  ceremony  gone 
through  would,  but  for  the  previous  marriage,  have  constituted  a  lawful 
marriage  ;  and  both  parties  were  aware  of  the  circumstance  of  the  previ- 
ous marriage.  Under  these  circumstances  section  494  and  not 
section  496  applies.  The  Court  therefore  reverse  the  convictions 
and  sentences  on  the  first  head  of  charge/and  they  reduce  the  sentence  on 
the  2nd  prisoner,  the  woman,  to  4  months'  rigorous  imprisonment ;  and 
considering  that  the  first  prisoner  ought  to  have  been  convicted  of  abet- 
ment of  an  offence  punishable  under  section  494  of  the  Code,  he  is  also 
sentenced  to  4  (four)  months'  rigorous  imprisonment  for  that  offence. 


B8  July  1873.  Resolution  in  Chambers. 

Khandesh  Masrlstpate's  Letter  No.  8107.* 

Criminal  Procedure  Code  (Act  X  of  1872),  Sees,  1 10,  U^^MagistratCt  third  class^Powers 
'^Poliee — Investigation — Non-eognizable  qffenee, 

A  Magistrate  third  clasB  can  order  the  Police  to  investigate  a  non-cognisable  offence  when 
there  is  a  complaint  pending  before  him  (section  146  of  the  Code  of  Procedarc);  bat  not  other- 
wise (sectional  10  of  the  Code). 


72  September  1878.  Mblvill  &  Nanabhai,  JJ, 

Reff.  V.  Faklpa.t 

Aei  XXFIoflS50jSee8.  7(5),  10— Municipal  rate^Non-pa^/ment-r-I^nalty. 
A  person  is  not  liable  to  a  penalty  for  non-payment  of  a  Municipal  rate,  notwithstanding 
that  the  rate  is  recoverable  in  the  same  manner  as  a  penalty. 

Criminal  BuUng.    ^Criminal  Buling.    Criminal  Beriew  No.  181  of  167d* 
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Obder.— A  person  is  not  liable  to  penalty  for  non-payment  of  a  rate, 
though  the  rate  is  recoverable  in  the  same  manner  as  penalty.  The 
Court  therefore  annul  the  oonviction  and  sentence. 


^  (kioi>er  187S.  West  «  Nahabbai,  33. 

R^.  V.  Jeykl0oii.t 

Whipping  Act  (FI  of  1872),  Sees,  a,  8,  4,  S^fThipping^JuveniU  qff^ndert. 

Sections  a,  8, 4  of  the  WUpplng  Act  VI  of  1864  apply  to  juvenite  offenders  as  well  as  tho 
6th.  This  section  Is  not  meant  to  snpercede  sections  8  and  4,  bat  to  be  applied  in  the  pro* 
per  cases  alternatively  with  those  seciionfli, 

Order.— Section  6  of  Act  VI  of  1864  is  not  meant  to  supercede 
sections  3  and  4  of  the  Act  but  to  be  applied  in  the  proper  cases  alter- 
natively with  those  sections. 

The  previous  conviction  ought  to  have  been  set  forth  in  the  charge 
by  Magistrate,  but  its  omission  does  not  seem  to  have  caused  any  failure 
of  justice;  and  as  the  punishment  has  been  undergone,  the  Court  declines 
to  interfere. 


£  Odohr  1878.  Wbst  A  Nanabhai,  JJ. 

Roff .  V.  PiPtappa.* 

Penal  Code  {Act  XLV  qf  1860)»  See.  \9^-~0rimimal Proe$dure  Code  (Aei  Xof  187S),  See. 
468— iSfeftiim  Judge  ^Finding  containing  anintimatien  €f  an  intention  to  gremi  eanetien-^anC" 
iiemfer  froeeeutim—FaUe  eMenee. 

A  person  cannot  be  tried  for  giving  false  eyidence  in  a  judicial  proceeding  on  the  authority 
of  a  finding  of  a  Coart  of  Session,  in  which  an  intention  to  sanction  the  proeecntion  of  that  person 
was  expressed  bnt  never  carried  oat. 

Order. — The  proceedings  do  not  show  what  offence  the  accused  was 
really  charged  with.  They  should  give  the  same  details  as  the  final  illus- 
tration of  Schedule  III  to  the  Oriminal  Procedure  Oode. 

The  finding  of  the  Assistant  Sessions  Judge  quoted  by  the  Joint  Ses- 
sion Judge  as  a  sanction  for  the  prosecution  of  the  accused  is  not  a  sanc- 
tion. It  is  merely  the  expression  of  the  Assistant  Session  Judge's  inten- 
tion to  sanction  a  prosecution  and  it  does  not  appear  that  that  intention 
was  ever  carried  out. 

The  name  of  the  accused  does  not  occur  in  the  finding  recorded  as  a 
sanction.  Probably  he  was  witness  No.  5  in  that  case  but  this  should 
not  have  been  left  to  conjecture. 

The  Court  annul  conviction  and  sentence,  the  trial  having  been  held 
without  authority. 

\OTimiiinQiBiiaing.  Criminal  Referenee    No,  125  of  1878.    *Oriminal  BMng.  * 
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2t  Savemiber  187S.  Xiltill  it  Pimhbt,  33. 

R^.  V.  Oliimaya.* 

Comrl  Fees  AetiVn of  \%10\  See.  Sl^Couri  Feei^-Beftrnd-^omplaint  of  fum-eognha* 
hie  qfflBnee^-CctUfieiion  ofeognizahle  qfflmee* 

Wheie  a  complaint  of  a  noiiHM>gni»ib]e  offence  retnlts  in  a  conviction  for  a  cognisable  offen« 
ce,  the  stamp  dotjrnpon  the  complaint  can  properly  be  refunded. 

Ordeb. — The  complaint  haying  been  of  a  non-cognizable  offence  it 
reqtdres  a  stamp  and  the  fine  for  refund  of  st&mp  was  proper  notwithstand- 
ing that  the  accused  was  convicted  of  a  cognizable  offence. 


11  December  1878.  Wbst  &  Nahabhai,  JJ. 

Roff.  v.Oovinda.* 

CHminal  Procedure  Code  {Act  X  cf  187S),  See.  464  {^y^Penal  Code  (Aet  XLF  ef  1860), 
Sees.  457,  ^SO^Bouse^reaking  by  night  to  commit  theft  and  thtft  ccnetitute  em  cffeneefor 
the  purpose  of  punishment-separate  sentences— Practice. 

Under  section  454,  para  8,  of  the  Code  of  Criminal  Procedure,  the  offences  of  house-breaking 
hf  night  in  order  to   commit  theft   and  theft   in  a  dwelling  hoase  are,  for   the  purpose  ' 
cfpunishment,  to  be  regarded  as  one;  and  therefore  upon  conviction  of  those  offences  a  double 
sentence  of  imprisonment  for  one  offience,  and  whipping  for  the  other,  cannot  legally  be   inflicted. 

Obdeb. — In  this  case  it  does  not  appear  that  the  3rd  and  4th  prison- 
ers had  been  previously  convicted. 

Under  section  454,  para  3,  Criminal  Procedure  Oode,  their  offences 
were  for  the  purpose  of  punishment  to  be  regarded  as  one  and  for 
one  offence  committed  by  an  accused  previously  unconvicted,  punishment 
of  imprisonment  and  whipping  cannot  be  legally  inflicted.  As  more  than 
15  days  after  the  date  of  the  sentence  had  elapsed  when  the  petition 
of  the  prisoners  was  made,  the  Court  assuming  that  in  accordance  with 
section  810,  Criminal  Procedure  Code,  the  sentence  of  whipping  had  been 
carried  out,  annuls  that  portion  of  the  sentence  which  awards  imprison- 
ment to  accused  Nos.  3  and  4. 

An  intimation  to  be  sent  to  the  Superintendent  of  the  Jail  that  in  the 
event  of  the  sentence  of  whipping  not  histving  been  inflicted  the  fact 
•hould  be  reported  before  carrying  out  the  order. 


1874. 

16  Jmwry  1874.  Mblvill  &  Wwr,  JJ. 

Rear.  V.  Bliimy».t 

Omtrt-Fees  Aet(rn  <f  1S70),  See.  Sl—Oomplaint  </  non^ognizahle  qfinee^-^OTmetion 

efeognHahU  qfenee^Court-feeS^fimd. 

•Orimineil     BuHng.  fCriwUnal  Suling.    Criminal  Beferenee  Noi  179  of  lS7a, 
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Where  a  otinf  lAhlt  cf  a  non-cognisable  offence  reralts  in  a  conviotiofi  for  a  eogntsablft 
«ffeno6  the  complainant  is  under  section  31  of  the  Otfart  Fees  Act,  entitled  to  be  ro* 
oonped  by  the  accused  to  the  amonnt  of  stamp  fee  paid  upon  his  complaint:  the  test,  bj  which 
to  determine  whether  the  recoupment  shoald  be  made,  being  the  natare  of  the  oomplaint» 
not  of  the  conviction* 

Order. — Although  the  conviction  was  for  an  offence  for  which  PoUce 
Officers  may  arrest  without  a  warrant,  yet  the  complaint  appears  to  be 
one  of  voluntarily  causing  hurt  which  was  not  a  cognizable  offence,  the 
complainant  was  therefore  right  in  affixing  a  stamp  to  his  petition  and 
he  appears  to  be  entitled  to  a  refund  under  section  31  of  the  Court  Fees 
Act.    The  record  and  proceedings  are  therefore  returned. 


iJ  January  1874.  Meltill  &  Wist,  JJ. 

Rear.  ▼.  Basapa.t 

Arms  AeUXXXT  of  I860},  8te,  ZS^MagistraU^Jurisdiotion^Oriminal  Procedure 
Code  {Act  X  qf  187S),  8te.  2. 

A  Biagistrate  of  a  grade  lower  than  let  class  has  no  jurisdiction  to  try  offences  under 
Act  XXXI  tff  1860.  (See  section  85  of  the  Act  and  the  definition  of  the  eipresbioo,  "Officer 
exercising  the  powers  of  a  MAgistrate,"  in  section  2  of  the  Code  o!  Giiminal  Procedure.) 

The  term  Magistrater  in  sectionrSS  of  Act  XXXI  of  1860  applies  only  to  the  Blagi4rate  of 
a  IHttrici. 

Oed£&. — With  reference  to  the  remarks  made  by  the  District  Magis- 
trate on  the  calendar,  the  Court  is  of  opinion  that  a  Magistrate  of  a 
grade  lotver  than  the  first  class  has  not  jurisdiction  to  try  offences 
luider  Act  XXXI  of  I860,  (see,  section  35  of  the  Act  and  the  definition 
of  the  explauation)  "officer  exercising  the  power  of  a  Magistrate*'  in 
section  2  of  the  Ofimihal  Procedure  Oode. 


28  Januartf  1814.  MsLruj.  A  Wiat,  J^ 

R«ff.  T.  Gtokaldaw.* 

FtnQlCQd4(Aoi  XLr</1860),  899$.  i9S»  lU^PaUc  Hiid^me^'-$f(mi. 

To  render  a  person  ilaUe  under  section  194  (as  dtstinfoished  from  sottion  tSS)  of  ths 
Indian  Penal  Code,  he  must  have  given  or  fabricated  false  evidence  in  the  final  stage,  <.«•. 
the  trial  and  not  in  the  preliminary  inqniry  into  the  case.  « 

Where  an  accosed  had,  in  a  preliminary  inqoirj  before  a  Magistrate,  made  a  deposition 
In  which  he  falsflj  stated  that  he  had  seen  the  persons  charged  before  the  MAgi&trate  in  the 
act  of  committing  a  mardor:— 

Btld^  that  section  194  of  the  Indian  Penal  Code  was  InappUeablf',  as  the  natural  conse- 
qnence  of  snch  false  evidence  wonld  be  nothing  graver  than  a  committal  of  the  persons 
charged  to  the  Conrt  of  Session,  and  not  necessarily  a  coavictioD/  and  it  must  be  presumed 
that  accused  intended  the  nataral,  that  is,  the  ordinary  coDsequenoe. 

Order. — The  charge  in  this  case  is  gravely   defective  in  not  stating 

before  what  Court  the  alleged  false  statement  was  made.    This  error  would  ^ 

tCrtoitiua  EMimg.    Criminal*  Jietiew  No.  SSI  of  lS7a.  *Orimin<UIM%iig. 
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have  been  avoided  by  following  the  form  given  in  Schedule  III  to  the  Code 
of  Criminal  Procedure. 

The  deposition  was  in  faot  mide  before  a  Magistrate  in  a  prdiminuy 
inquiry  smd  the  question  arises  of  whether  the  aocused  ^*  intended  '*  by 
such  a  deposition  or  knew  that  he  was  likely  to  procure  the  conviction 
of  the  person  then  accused  of  murder.  Ordinarily  only  his  deposition 
before  the  Court  of  Sessions  could  have  this  effect  and  the  usual  presump- 
tion of  his  intending  the  natural  consequences  of  his  act  would  fix  him 
only  with  an  intent  to  get  the  accused  committed  for  trial.  True  the 
Sessions  Judge  might  refer  to  the  depositions  in  the  preliminary  inquiry, 
but  this  would  be  exceptional  and  cannot  be  supposed  to  have  been  con- 
templated by  the  prisoner.  The  words  *'  in  any  stage  of  a  judicial  pro- 
ceeding "  which  occurs  in  section  193  are  not  repeated  in  section  194 
and  the  Court  think  the  latter  refers  only  to  the  final  stage,  i.  e.,  the  trial 
of  the  case. 

The  prisoner  does  not  appear  to  have  been  examined  by  the  Sessions 
Judge. 

The  Court  have  felt  some  hesitation  about  the  case,  but  upon  the 
whole  their  Lordships  do  not  think  the  Session  Judge's  view  of  the  facts 
which  it  is  plain  was  carefully  formed,  should  be  dissejited  from.  The 
Court  would  not  interfere. 


£4  February  1874,  Resolition  in  Chambebs. 

The  Kaipa  DistPiot  Maffistpate's  Lettep,  No.  94.* 

Criminal  Procedure  Code  (Aot  X  o/1872),  Sees.  8«3,  327— Evidence  Act  (I  of  1872),  Sec, 
^S—Medieal  witness — Examination — Absence  of  accused* 

Except  In  tbe  case  provided  for  in  section  827,  Criminal  Prooednre  Ck>de,  the  examination 
of  a  medical  witness  taken  in  the  absence  of  the  aocused  is  inadmissible  in  evidence  in  a 
criminal  trial.  When  however  there  is  already  sufficient  pritna  fckcie  evidence  to  warrant 
a  commitment  to  the  Sessions  Coart,  and  the  evidence  of  the  medical  officer  is  likely  to  be  ^f 
a  purely  formal  chtracttr  and  great  inconvenience  would  result  from  hie  being  summoned  to 
a  Magistrate's  Court  at  a  distance  from  the  Suddei  station,  the  examination  need  not  be 
taken  before  the  Magistrate,  but  the  attendance  of  the  medical  officer  before  the  Session  Court 
should  be  ensured  by  the  committing  Magistrate. 

Under  all  other  circumstances  the  Uagistrate  should  inraiiably  record  the  evidence  of 
the  medical  officer  before  himo^. 


11  June  1874,  Nakabhai  ALabpbkt,  JJ. 

Re£r.  V.  BapuJI  Beohap.* 

P^nal  Oodt{Aet  XLV  0/I86O),  Sec.  188— Orioitiui/  Procedure  Cod€{Aci  Xcflh'JTi^SccM. 


*  Criminai  HuUmg. 
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81 9,'  Ml-'-Prnning  </  h^dgM'-Order^Magisirafe^DiscUdienei^  Bimhay  District  Pt>lice 
Act  (Bom.  Act  VII  cf\%^1\  See.  88. 

CooTlctioD  under  section  189^  Indian  Peaal  Code,  for  disobedience  to  the  order  of  a  Magistrate 
issued  midor  section  578  of  tbs  Criminal  Procedure  Code  directing  the  pruning  of  hedges  :— 

BeldfOMid  as  the  eircumstances  showed  that  there  was  no  neoeFsitjfor  a  speedy  remedy, 
the  MaglstralB  had  no  power  to  issue  the  order  disobeyed,  as  Explanation  1  to  section  578  pointa 
out  another  and  less  summary  procedure  in  such  circumstances. 

Thb  Magistrate  was  also  informed  that  section  88  of  Bombay  Act  YU  of  18(  7  was  more 
applicable  to  such  cases. 

The  accused  in  this  case  was  convicted  under  section  188,  Indian 
Penal  Code,  for  disobedience  to  an  order  duly  promulgated  by  a  public 
servant,  in  that  he  disobeyed  in  pruning  the  obstructive  hedges  on  the 
public  road  as  ordered  in  a  notice  legally  issued  under  section  518,  Criminal 
Procedure  Code. 

Order. — It  seems  to  the  Court  that  section  518  of  the  Criminal  Pro- 
cedure Code  did  not  empower  the  Third  Class  Magistrate  to  issue  the  order 
which  the  accused  Bapuji  disobeyed  (see  Explanation  1,  section  518).  It 
cannot  be  said  that  under  the  circumstances  of  this  case  a  speedy  remedy 
was  desirable,  or  that  the  delay  which  would  have  been  caused  by  a  resort 
to  the  procedure  contained  in  section  521  and  the  next  following  sections 
would  have  occasioned  a  greater  evil  than  that  suffered  by  the  persons 
upon  whom  the  order  was  made  or  would  have  defeated  the  intention  of 
Chapter  XXXIX  of  the  Criminal  Procedure  Code.  Section  188  of  the 
Indian  Penal  Code  requires  that  before  a  conviction  can  be  had  under  that 
section,  it  must  be  shown  that  the  order  alleged  to  have  been  disobeyed 
was  issued  by  an  officer  who  had  power  to  issue  it  which  as  stated  above  (hav- 
ing regard  to  Explanation  1,  section  618  and  to  the  circumstances  of  this 
case)  the  3rd  Class  Magistrate  had  not.  Moreover  it  is  not  found  that  the  dis- 
obedience caused  or  tended  to  cause  any  of  the  consequences  mentioned  in 
section  188  of  the  Indian  Penal  Code.  The  Court  therefore  reverses  the 
conviction  and  orders  the  fine  if  paid  to  be  returned.  The  Magistrate  to  be 
informed  that  to  cases,  of  this  kind,  section  33  of  Bombay  Act  YII  of 
1867  is  more  applicable. 


IS  June  1874.  BBM>LOTroN  in  Ohamberp. 

Supat  Session  Jud£re*s  Lettep  No.  1120.*  ' 

Criminal  Procedure  Code  (Act  K  cf  1872).  Sees.  275, 276,  4ei^Appeal-^opp  ofJudg* 
meni'^JudgmBni  in  the  ffisoner^s  language. 

To  comply  with  the  requirements  of  section  275  c»f  the  Code  of  Criminal  Procedure,  which 
enacti  that  "every  petirton  of  appeal  shall  be  accompanied  by  a  copy  of  the  jadgaent  or  order 
appealed  against  *',  a  copy  in  the  pTisoner^e  own  langnage  is  snfflcient;  as  under  section  464  of  the 

*  Criminal  Ruling. 
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Code,  amended  by  Bection  41  of  the  amending  Act  XI  of  1874,  such  a  copy  ii  what  is  required  to  he 
given  to  the  accased  perion,  or  person  affected  by  the  judgment  or  order. 

A  person  desiring  to  obtain  a  copy  of  the  judgment  in  the  language  of  the  Court  may  d* 
80  as  a  proceeding  undar  tha  amended  section  276,  (see  section  25  of  Act  XI  of  1874). 


2S  July  1874.  Bbsolution  in  Chambbbs. 

Re£r.  V.  Mlpza  Mahomed.* 

Railway  Act{XV7ITcf  1854),  Sees.SO,  ns^Oriminal  Procedure  Code  (Act  X of  IB7^}» 
See.  i—Ojfenees-^Triai^Magistrate^^urisifietioH. 

Section  30  of  Act  XVIII  of  1854,  and  section  S  of  the  Code  of  Criminal  Procedure,  show  that 
offences  under  the  Railway  Act,  punishable  with  a  fine  exceeding  twentf  rupees,  are  not  triable 
by  Magistrates  Inferior  to  a  Magistrate  of  the  first  class. 


18  August  1874.  Bbsoldtion  in  Ghambibs. 

Poona  MafiTlstpate's  Letter  No.  1481.  * 

CriminalProcedure  C6de  {Act  X of  IS72),  See,  469-^rndiam  Penal  Code  (Act  XLF of  1860) 
Sec.  i^^^Forgery-^Evidenee-^anetion. 

A  complaint  of  an  offence  under  section  466  of  the  Indian  Ponal  Code,  viz.,  forging  a  register 
kept  by  apablic  servant  which  forged  document  j^as  given  as  evidence,  cannot  b3  eotertained 
without  the  sanction  of  the  Court  in  which  it  was  given  in  evidence,  or  of  some  other  Court  t« 
which  such  Courtis  subordinate,  as  that  offence  falls  within  the  wider  description  of  offences 
under  section  463  of  the  ludian  Penal  Code,  to  which  s3ction  469  of  th^  Criminal  Procedure 
Code  applies. 


20  JuguBt  1874.  Wfiffi  &  Nanabhai,  JJ, 

Re£:.  V.  Jektson.t 

Criminal  Procedure  CoU  {Act  X<i/'1872),  5«f.  2Q^-<!ompensaUon-^Diemi%ial'^AequUtal 
-^Complaint. 

The  provisions  of  section  209  of  the  Code  of  Criminal  Procedure,  as  to  award  of  compensa- 
tion on  dismissal  of  a  complaint,  do  not  apply  to  aa  adjudication  of  anaoquittaU 

Order. — The  Court  thinks  that  a  distinction  is  meant  to  be  drawn 
between  dismissal  of  the  complaint  or  an  adjudication  of  acquittal.  Other- 
wise it  would  not  have  been  necessary  to  provide  in  section  212  that 
dismissal  should  "operate  in  like  manner  as  the  acquittal  of  the  accused/* 
If  at  the  close  of  the  complainant's  case,  the  Magistrate  finds  it  a  vexa- 
tious complaint,  he  will  dismiss  it.  If  he  finds  it  necessary  to  call  on 
the  accused  for  his  defence,  the  complaint  cannot  well  be  deemed  to  have 
been  frivolous  and  vexatious,  though  it  may  have  been  false.  The 
remedy  in  the  graver  case  is  by  a  prosecution  or  a  suit  for.  malicious  pro- 
secution of  the  accused.  Yet  sometimes  it  may  happen  that  the  defence 
discloses  a  matter  on  which  a  re-examination  of  the  complainant  and 
bis  witnesses  makes  it  plain  that  there    was    nothing   between  the  parties 

^Criminal  Baling.  \Crimnal  Ruling.  Criminal  Reference  No,  75  of  IS74. 
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proper  for  the  cognizance  of  a  Criminal  Court.    In  sueh  a  state  of  thinga, 
a  Magistrate  should  dismiss  the  complaint   instead  of  proceeding   to  a 
regular  finding;  but  when  there  has  been  a  finding,  the   provisions  about 
dismissal  do  not  apply.    The  order  for  the  grant  of  compensation  is  there* 
fore  reversed. 


25  J%tg%m  1S74.  Kembail  A  Nanabhai,  J  J. 

Regr.  V.  Sadoo.* 

Confeision^Co'aceused^AdmissibUity  againtt  ea-aecused—Indian  Evidence  AeHI  of 
1S72)  See.  80, 

AUhooffh  a  coDfesPioD  may  be  accepted  for  what  it  is  worth  againit  the  person  makin|^ 
it,  yet  if  it  does  not  amoant  to  sncb  a  confession  of  ^hit  own  gailt  as  is  contemplated  in  section 
SO  of  the  Indian  Evidence  Act,  it  conld  not  be  taken  into  consideration  by  the  Conrt  aa 
against  the  other  persons  being  tried  with  him* 

If  a  confession  substantially  implicates  to  the  same  extent,  the  person  making  it  as  well 
*  as  the  other  accused  in  the  offence  for  which  they  are  jointly  tried  it  is  qnite   unnecessary 
to  go  beyond  the  actual  confession  to  ascertain  the  object  with  which  it  is  made. 

Judgment. — The  case  has  been  very  fully  and  ably  argued  by  the 
learned  counsel  in  support  of  the  appeals.  That  there  are  certain  elements 
of  doubt  and  difficulty  in  the  case  enhanced  as  they  have  been  in  some 
measure  by  the  manner  in  which  the  committing  Magistrate  conducted 
certain  of  the  proceedings — cannot  be  denied:  and  although  we  were  not 
unprepared  at  the  conclusion  of  the  arguments  to  deliver  our  Judgment, 
we  determined  having  in  mind  the  grave  consequence  involved  not  to 
dispose  of  the  appeals  and  the  Judge's  reference  before  again  going  care* 
fully  through  the  evidence  for  the  prosecution. 

The  convictions  of  the  four  accused  are  based  in  the  main  on  the 
evidence  of  the  cooly  Luxmon  who  was  with  the  deceased  when  the  assault 
took  place  which  resulted  in  his  death,  and  of  the  approver  Rutna  who  was 
one  of  the  gang  of  assailants  and  on  the  so  called  confessions  of  the  first 
two  accused.  That  the  deceased  was  brutally  assaulted  and  murdered  by 
five  persons— early  one  morning — there  is  not  a  shadow  of  doubt;  the  only 
question  is  whether  4he  Judge  and  Assessors  have  rightly  concluded  on  the 
evidence  that  the  four  accused  at  the  bar  were  among  the  principals  in  the 
murder.  And  we  think  that  if  the  evidence  and  statements  above  referred 
to  can  be  accepted  as  valid  and  reliable  there  is  little  room  for  doubt  that 
the  convictions  were  right.  With  r^ard  however  to  the  statement  of 
the  second  accused  before  the  Magistrate  we  may  at  once  say  as  we  ruled 
in  the  course  of  the  arguments  that  although  it  may  be  accepted  for  what 


^Confirmation  Case  Ko.  31  of  1874. 
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it  is  wortlL  against  thd  accused  person  himself  it  does  not  amount  to  such 
a  confession  <^  his  own  guilt  as  is  contemplated  in  section  30  of  the  Evi- 
dence  Act  and  could  not  therefore  be  taken  into  consideration  by  the  Court 
as  against  the  other  persons  being  tried  with  him.  That  being  so,  it  be- 
comes necessary  to  see  under  section  167  of  the  same  Act,  whether  there 
remains  sufficient  evidence  to  justify  the  decision  of  the  Judge.  With 
regard  however  to  the  first  accused  the  case  appears  to  us  to  be  widely 
different  and  after  giving  it  the  best  consideration  we  can,  we  can  come 
to  but  one  conclusion  and  that  is  that  he  does  state  facts  against  himself 
which  amount  to  a  confession  that  he  was  a  principal  in  the  murder  of 
Vithal  Yishwanath  Prabhu  for  he  admits  expressly,  having  gone  with  the 
others  along  the  road  on  the  morning  of  the  murder,  having  concealed 
himself  with  the  othWs  from  time  to  time  to  escape  observation,  having 
been  aware  at  least  in  the  course  of  the  journey  of  the  common  object  of 
the  party,  of  having  a  stick  in  his  hand  and  of  accompanying  the  others  to 
the ,  place  where  the  murdered  man  and  his  cooly  were  met  and  attacked 
— albeit  he  denies  having  personally  had  a  hand  in  the  actual  assault.  It 
has  been  contended  that  the  accused  did  not  intend  to  implicate  himself 
and  certain  rulings  of  the  Bengal  High  Coubt  have  been  quoted  to  show 
that  under  these  circumstances  his  statement  is  not  available  for  consi- 
deration against  the  other  accused;  but  even  assuming  that  any  one  of 
those  rulings  may  be  interpreted  to  have  gone  to  that  extent,  we  consider 
that  if  the  confession  substantially  implicates  to  the  same  extent,  the  '  per- 
.son  making  it  as  well  as  the  other  accused  in  the  offidnce  for  which  they 
were  jointly  tried  it  is  quite  unnecessary  to  go  beyond  the  actual  confes- 
sion to  ascertain  the  object  with  which  it  is  made.  It  appears  to  us  then 
that  the  Judge  was  right  in  considering  the  confession  of  the  first  accused 
against  the  several  accused  whom  he  implicated.  We  have  then  the  direct 
evidence  as  against  all  four  accused  of  the  approver  Rutna  whose  state- 
ment tallies  in  all  material  particulars  with  that  of  Luxmon  the  cooly 
who  was  travelling  with  the  murdered  man  from  Hurcheree  to  Batnagiri 
and  was  with  him  when  assaulted  and  killed  and  we  have  further  the  clear 
and  graphic  description  by  the  first  accused  of  the  combination  to  murder 
the  deceased  and  of  the  subsequent  assault  which  again  tallies  with  the 
evidence  of  the  approver  except  that  each  favours  himself  as  to  the  extent 
of  his  share  in  the  actual  assault.  The  first  accused  denied  before  the 
Judge  the  truth  of  his  statement  made  before  the  Magistrate  and  alleged 
that  he  was  tutored  by  the  Police  into  making  up  the  story.  This  is  usu- 
ally the  course  taken  by  accused  persons  when  they  have  had  time  to  re- 
flect upon  and  repent  of  confessions  made  in  the  early  part  of  an  enquiry; 
but  in  this  case  not  only  was  there  no  attempt  made  to  show  in  what   way 

Digitized  by  VjOOQ  IC 


86  UNBBFDRTBD  CBnONAL  CASES.  [1874 

the  accused  was  tampered  with  by  the  Police  but  the  Hagistrftte  who  cobi- 
mitted  the  case  for  trial   was  careful  to  asc3rtaiu  that  the  statement  of 
the  circumstances  was  spontaneously  made  and   the  accused  had    hod  no 
opportunity  of  comparing   notes   with  either  the  approver  or  the  second 
accused  who  also  made  a  statement.     And  as  regards  the  description  itself 
it  bears  on  its  face  strong  mirks  of  the  truth  of  the  main  facts  it   describes 
and  the  account  is  borne  out  by  the  evidence  of  the  two  other  eye-witnes- 
ses and  in  minor  particulars  by  the  other  evidence  in  the  case   which  the 
Judge  and  Assessors  have  believed.    With  r^ard  to  the  evidence  of  Rutna 
the  approver  setting  aside  that  part  of  his  statement  which  describes   the 
particular  share   which  he  himself  took  we   see   no  reason  to  doubt  its 
truthfulness.     It  has  been  supported  by  the  evidence  of  the  cooly  Luxmon 
save  as  to  the  part  taken  by  Rutna  himself  (the  Judge  has  fairly   comment* 
ed  on  this)  and  tallies  with   the  evidence   on  minor  points  of  the  other 
witnesses  ;  and  lastly  as  to  the  evidence  of  Laxmon.     Strong  stress  has 
been  laid — and  no  doubt  not  without  good  ground — upon  the  fact   that   in 
the  firit  instance  this  witness  only  named  the  first  accused  out  of  the  four 
persons  subsequently  charged,  and  the  other  persons    whose   names   he 
gave  were  the  brother  of  the  second  accused,  the  brother  of  the  third  accus- 
ed and  two  members  of  the  fourth  accused's  household.     He  explains  thi  a 
by  saying  that  his  life  had  been  threatened  by  the  murderers  (this  is  spoken 
to  by   Kutna   who  interceded,  for  him)  and  that  through  fear  and  being 
obliged  to  give  the  names  of  some  one  he  mentioned   those    of  members  of 
the  difierent  accused's  household  so  as  to  put  the  police  on  the  track  with- 
out involving  himself  save  as  regards  accused  No.  1,  none  of  whose  house- 
hold did  he  know.     That  Laxmon  was  threatened  is  sworn  to   and   indeed 
is  highly  probable  and  we  know  what  effect  such  threats  do  create  in  out- 
of-the-way  places  :  the  Judge  hud  Assessors  believe  the  explanation    and 
there   is  this   noteworthy  fact  that  Laxmon  went  at  once  from  the  spot, 
gave  notice  of  the  death  of  Yithal  Prabhu  to  the  nearest  authorities    and 
brought  them  to   where  the  body  was  lying.     As  regards  the  minor  points 
in  evidence,  confirmatory  in  parts  of  the  evidence  we  have  commented  on, 
we  do  not  think  it  necessary  to  dwell  on  them;  the  matter  of  the  blood  on 
one  of  sticks  is  open  to  comment  considering  the  time  it  had  lain    in  the 
jungle  and  the  fact  that  rain  had  fallen. 

Looking  at  the  evidence  for  the  prosecution  as  a  whole  we  cannot  but 
come  to  the  conclusion  that  it  is  sufficient  to  support  the  convictions  of 
all  four  of  the  accused.  Accused  3  and  4  produced  certain  evidence  be- 
fore  the  Session  Court  to  prove  alibis  on  their  behalf,  but  the  Judge  and 
Assessors  considered  that  they  had  failed  in  proving  that  point   and  we  sea 
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no  reason  to  take  a  diiferent  view.  It  bas  been  pointed  to  us  tbat  all  the 
Assessors  were  Brabmins,  in  fact  of  the  same  caste  as  the  deceased,  but 
in  the  first  place  we  feel  bound  to  assume  the  absence  of  all  purpose  in 
this  circumstance  and  moreover  there  is  iiothing  before  us  to  induce  the 
belief  that  the  Assessors  allowed  themselves  to  be  swayed  by  any 
consideration  of  caste  or  clanship. 

With  regard  to  the  sentences  passed  on  the  four  accused  we  should  have 
confirmed  them  without  further  comment  but  for  a  note  which  the  Session 
Judge  makes  of  a  request  made  to  him  after  the  sentences  were  passed  on 
bebalf  (^  the  Superintendent  of  Police  for  the  commutation  of  the  sentence 
as  against  the  first  accused '4n  consideration  of  the  great  assistance  he 
gave  to  the  Police  in  this  matter/'  We  are  not  in  a  position  to  know  to 
what  this  remark  refers  though  from  a  passing  remark  in  the  body  of 
the  Judge's  judgment  it  may  have  reference  to  a,  to  say  the  least, 
somewhat  extraordinary  proceeding  of  obtaining  the  evidence  of  accused 
Mo.  1  in  this  case  after  his  committal  for  trial  on  the  charge  of  murder 
as  a  witness  against  certain  persons  charged  in  a  preliminary  enquiry 
with  aiding  and  abetting  the  murder  now  under  consideration.  How  far 
the  Magistrate  was  justified  in  the  course  thus  taken  we  will  not  here 
§top  to  enquire;  but  asssuming  that  we  are  correct  in  our  inference  we 
see  no  sufficient  reason  for  commuting  the  sentence  on  this  one  prisoner. 
The  deceased  was  beaten  to  death  in  the  most  brutal  manner  and  for 
that  act  there  can  be  in  our  view  but  one  fitting  sentence.  We  therefore 
confirm  the  sentences  of  death  on  all  four  accused.  The  suggestion  of  the 
Session  Judge  that  the  sentences  if  confirmed  be  carried  into  execution  at 
Harcheree,  we  think,  under  the  circumstances  of  the  case,  a  wise  one 
though  that  is  a  matter  for  the  Session  Judge  and  for  this  Court  to  direct 
and  arrange. 

Before  concluding  our  observations  we  regret  to  have  to  note  certain 
irr^ularities  on  the  part  of  the  committing  Magistrate.  In  the  first  place 
we  can  trace  no  record,  for  any  pardon  having  been  granted  on  any  condi- 
tion whatever  to  the  approver  Rutna,  or  of  reasons  recorded  before 
the  pardon  was  tendered:  that  a  pardon  was  tendered  we  know,  and 
although  the  above  omissions  were  not  considered  by  us,  when  pressed 
upon  us  by  the  appellant's  counsel,  to  invalidate  the  pardon  they  should 
not  have  been  made  by  a  Magistrate  of  Mr,  Woodward's  experience. 
Further  we  find  that  when  Butna  was  accepted  as  an  approver  the  Magis- 
trate contended  himself  with  solemnly  affirming  him  to  the  truth  of  the 
statement  he  had  already  made  as  an  accused  person  instead  of  examining 
him  afresh.    This  also  was  inexcusable. 
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20  October  1874.  Kbmbu.l  ft  Kaitabhai,  JJ. 

R^.  V.  Shamn, 

Penal  Code  (Jet  XliF qf  IMO),  See.  i^S^UitchUf-^Tn'efUion^'Cifemie. 
The  gift  of  the  offence  of  mischief  liei  in  the  inteotioD. 

Order.— The  conviction  of  the  accused  in  this  case  does  but  little 
credit  to  either  the  circumspection  or  the  intelligence  of  the  trying  Magis- 
trate, Mr.  Fernandez.  The  evidence  of  the  complainant  Colonel  Lucas,  which 
indeed,  was  the  only  evidence  recorded  in  the  case,  shows,  in  express 
terms,  that  the  object  of  the  accused  was  to  get  his  cart  out  of  the  way 
and  to  avoid  running  against  Colonel  Lucas's  carriage;  but  says  Colonel 
Lucas  : — *'  he  pulled  the  bullock  in  the  wrong  direction  thereby  bringing 
the  pole  of  his  yoke  against  the  foot-board  of  my  cart  ...  causing  a 
damage  of  from  Rs.  20  to  80.''  Tet  the  Magistrate  First  Class  records 
this  finding  :— ^'  accused  admits  the  truth  of  the  complaint  and  does  not 
show  any  reason  why  he  should  not  be  convicted.  I  convict  of  him  ac- 
cordingly of  mischief  under  section  426  of  the  Indian  Penal  Code"  and 
passes  the  following  sentence  :— ''  The  Court  directs  that  Shama  Halla 
do  pay  a  fine  of  Rs.  25,  in  default  to  suffer  rigorous  imprisonment  for 
15  days.  The  fine  recoverable  under  section  307,  Criminal  Procedure 
Code.  On  recovery  the  whole  of  the  amount  to  be  paid  to  complainant  as 
compensation  under  section  308  of  the  Criminal   Procedure  Code." 

It  is  impossible  to  suppose  that  a  Magistrate  of  Mr.  Fernandez's  posi- 
tion  and  experience  was  not  perfectly  well  aware  that  the  gist  of  the  offen- 
ce of  mischief  (vide  section  425  of  the  Indian  Penal  Code)  lies  in  the  inten- 
tion. It  would  be  idle,  therefore,  to  call  upon  him>  justify  his  proceeding 
in  the  face  of  the  statement  of  the  only  witness  in  the  case  to  the  effect  that 
the  injury  to  his  property  was  the  result  of  an  accident  caused  by  the  ac 
cused's  stupidity. 

The  question  between  Col.  Lucas  and  the  accused  was  one  for  ad- 
judication solely  in  the  Civil  Court  and  the  Magistrate  has  lamentably 
failed  in  his  duty  in  holding  the  latter  to  be  criminally  liable. 

The  conviction  and  sentence  must  therefore  be  reversed,  but  as  the 
fine  was  paid  and  made  over  to  the  complainant  on  the  day  the  sentence 
was  passed,  the  Hon'ble  the  Judges  are  unable  to  afford  the  accused  any 
further  redress. 


17  Novmim^  1874.  Rfsolutiok  ih  Chimbebs. 

Letter  tpom  the  Sessions  Judgre  of  Tanna  No.  4414.4' 

CHminat ProcedureOodeiAct  X of  \S7%), Sees.  4%  Ui,  47l^Diitriet  Magislrate^AUocai^ 
ing  husinest  by  (fistriets  "Court  eending  a  ease  under  eeotitm  47 1  not  Ixmnd  by  sueh  aifceoHm. 

*Criminml  BuHng.  ^~  ~ — 
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Although  section  49  of  the  Code  of  CrimiDal  Proc<>dare  eoahlo^  the  Magistrate  of  the 
Diftrictto  allocate  the  biuinesB  arisiag  within  particalar  portions  of  snch  District  to]particnlar 
subordinates  and  that  negatively,  as  well  as  affirmatively,  y  t  a  reference  to  section  141  shows 
that  (Mb  power  is  intended  to  extend  to  complaints  preferred  by  the  party  injnted  or  by  a 
Police  Officer;  and  is  not  intended  to  control  or  limit  the  m  >re  special  power  conferred  on  a 
Court  in  contempt  of  which  an  offence  has  been  cammirtod  from  standing  the  criminal  case, 
thence  arising,  for  inquiry  to  any  Magistrate  having  power  to  try  or  commit  for  trial  aeeording 
to  the  provision*  of  section  471.  If  the  Magistrate  to  whom  such  a  case  is  sent  is  compotent  to 
transfer  it  to  another  Magistrate,  he  may  exercise  that  power;  but  in  default  of  such  competence 
he  mmt,  in  the  words  of  the  section  cited,**  thereupon  proceed  according  to  law**  i,  «.,  hold  the 
inquiry  directed  by  the  Court. 


1876. 

11  January  1875,  Wkst  <fe  Namabhii,  JJ. 

Heg.  V.  Lakshman  Kalyan.f 

Penal  Code  {Aei  XL  To/ 1860),  See,  399— Wrongjul  restraint^Physieal  coerex9n^(Hmng 
tvidtneB' 

A  invited  B  to  his  house  in  order  to  be  ready  to  give  evidence  .in  a  judicial  proceeding.  A 
used  no  physical  coercion  nor  thrat  of  any  kind  to  dftftin  B  in  the  houae,  but  B,  from  a  mere 
general  dislike  or  dread  of  giving  offence  to  A,  remained  thtre* — 

Beldt  reverfling  a  conviction  for  wrongful  restraint,  that  the  conduct  of  A  did  not  constitute 
an  offence. 

Order. — The  District  Magistrate,  Mr.  Nairne,  has  disposed  of  the 
appeal  to  him  on  the  ground  that  the  *'  exercise  of  moral  influence  might 
amount  to  restraint.  "  The  influence  exercised  appears  to  have  been  an 
invitation  by  the  accused  to  the  complainaots  to  come  to  his  house  in 
order  to  be  ready  to  give  evidence  in  some  judicial  proceeding  and  the 
withholding  of  permission  to  return.  There  was  no  physical  coercion 
and  no  threat  of  physical  injury  if  they  should  pass  beyond  certain  bounds. 
It  does  not  indeed  appear  that  any  threat  was  used  at  all.  The  moral 
influence  which  could  have  operated  under  these  circumstances  must 
have  been  a  mere  general  dislike  or  dread  of  giving  offence  to  the  accused, 
but  if  through  the  existence  of  a  feeling  like  this  an  expression  of  a  desire 
or  mere  silence  is  to  be  converted  into  the  exercise  of  criminal  restraint, 
no  person  of  any  social  standing  would  be  for  a  moment  safe  from  cri- 
minal charges  based  on  the  weakness  and  folly  of  other  people.  The 
conviction  and  sentence  are  reversed. 


19  Jcmuary  1876.  Rbsolutoin  in  Ohambsbs. 

RatnafiTtPt  DistPlot  Maffistpate's  Letter  No.  8088.* 

OrimiMl  Proeedure  Code  {Aei  X  0/1872),  Sers,  147,  29S'^MagietraU~'ComplaUU''I)U' 
missal^Distriet  Magistrate-^Further  inquiry, 

tCriMtnal  Buling.    Criminal  appeal  No.  74  of  1874«    *(7rtsitfioi  Biding- 
12 
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When  a  eomplaitit  is,  under  teotion  147  of  the  Code  of  Criminal  Procedure,  diimltted  bj  a 
Hagltlrale,  ft  is  competent  to  the  Magistrate  of  ^he  District,  nnder  section  S9S,  to  order  fnrthor 
inqniry  and  refer  it  to  the  same  or  any  other  competent  Magistrate  subordinate  to  him  under 
section  47. 


28  January  1B75,  Kbhball  &  Nanabhai,  JJ^ 

Re^T-  V.  Oulab  KaPim.* 

Criminal  ProeedMirt  Code  {Act  X  of  2872),  See.  27S^ItuUam  LimitaHon  Act  (IX  of  1871V 
8eh.  II.  Art  li^^Appeal-^Preeentation  after  Ume^Hearing  qf  appeUant-^wmMary 
rtyectioH. 

An  appeal,  presented  after  tha  period  of  limitation,  and  in  which  the  reason  assigned  for 
4he  delay  in  its  presentation  was  insufficient,  may  be  rejected  as  time  barred,  without  hearings 
appellant.    Section  278  of  the  Code  of  Criminal  Procedare  does  not  apply  to  such  cases. 

Order. — The  Court  does  not  think  that  the   Session    Jude   has  acted 

illegally  as  Section  278  of  the  Code  of  Criminal  Procedure  only   applies   to 

those  cases  where  a  man  has  presented  an  appeal  who  has  a  right  of  appeal; 

but  where  a  man  who  has  allowed  the  time  prescribed  by  law  for  preaenta- 

tion  of  an  appeal  to  expire  it  is  for  the  Session  Judge  first  under   clause  6, 

section  5  of  the   Limitation   Act    to  determine   whether  grace   is  to  be 

allowed  before  he   can  determine  whether  to   proceed   according  to  the 

provisions  of  section  278. 


4  February  1875.  Wasr,  J. 

RatnafiTtPt  Mafiri^Pate**  Letter  No.  205.* 

Fine^Fine  imposed  jointly -'Beeoverp'^Appealiif  one  (^  the  aeeueed^Bemiesion  efthe 
ihe^  Recovery  from  the  otheti. 

When  payment  of  a  fine  or  fee  is  ordered  to  l>e  made  Jointly  by  several  persons  convicted 
together,  it  may  be  recovered  from  all  or  any  one  of  them^  and,  if  payment  made  by  one  is 
nullified  by  the  reversal  of  the  order  as  to  him,  the  liability  of  all  and  each  of  the  others  revives,. 
as  what  was  done  subject  to  appeal  was  but    provisional  or  subject  to  a  condition  subsequent. 


8  June  1876.  Kemball  &  Nanabhai,  JJ. 

In  pe  FatealLt 

Magietrate-^Warrant^Proepeetive  qffenee. 
It  is  not  competent  to  a  Magistrate  to  issue  a  warrant  or  order  of  arrest  in  anticipation  of 
an  offence  being  ccmmitted :  such  a  case  is  purely  one  for  the  interference  of  the  police. 

Obder. — The  facts  appear  to  the  Court  to  be  these : — Sahebu  peti- 
tioned the  Magisirate  on  31  st  March  charging  her  husband  Fateali  with 
having  used  abusive  language  to  her.  On  the  same  day  Fateali  presented 
to  the  same  Magistrate  a  petition  charging  Sarafali  with  having  enticed 
away  his  wife  Sahebu  and  Sulemanji  with  having  abetted  Sarafali  in  the 


nYttttfio^  Buling.    fRiference  No,  57  of  1875. 
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commission  of  that  offence.  Both  these  petitions  were  enquired  into  and 
^sposed  of  on  the  13th  April  1875  by  the  Magistrate  who  held  that  there 
was  no  evidence  to  support  either  charge. 

On  this  day,  i.  e.,  the  13th  April  Fateali  made  a  second  petition  to  the 
said  Magistrate  alleging  that  Sarafali  took  his  wife  away  to  his  houae  and 
praying  that  the  Magistrate  would  order  the  Police  to  apprehend  Sahebu 
And  any  other  persons  found  with  her  whenever  he  (Fateali)  should  give 
information  to  the  Police.  Upon  this  petition  the  Magistrate  appears  to 
have  issued  a  warrant  which  has  been  brought  to  the  Court's  notice. 

The  Court  is  of  opinion,  on  a  cosideration  of  the  above  facts,  that  the 
Magistrate  had  no  authority  to  issue  any  such  warrant  or  order  of  arrest. 
It  must  therefore  be  quashed.  The  matter  coming  up  in  such  a  form  is 
purely  one  for  the  interference  of  the  Police.  The  Court  observes  that  in 
the  petition  of  Fateali  dated  13th  April  1875  there  was  no  complaint 
against  any  one.  The  Court  understands  that  it  conveyed  merely  a  piece 
of  information  as  to  the  possibility  of  an  offence  being  committed. 


15  Jtme  1875.  Resolution  in  Ghambibs. 

Supat  DIstPiot  MafiTlstPate's  Lettep  No.  806.* 

Criminal  Procedure  Code  (Act  X  of  1872),  Sees,  186,  188,  ilO^Complaint^  Withdrawal^ 
Magtetrate^Police  qffieer, 

S<*ction  125  of  the  CJode  of  Criminal  Procedure  doea  not  empower  any  Police  0<ncer  to  en- 
tertain an  application  for  withdrawal  of  a  complaint.  The  permitting  a  complainant  to  with- 
draw is  a  judicial  act,  the  exercise  of  which  is  vested  in  the  Magistrate  hj  sections  18S  and, 
810  of  the  Code  of  Criminal  Procedure,  and  the  iPolice  hare  no  authority  to  interfere  in  such 
matters. 


£1  June  1875.  Kbmball  &  Nanabhai,  J  J. 

Reff.  V.  Oulabohand.  Reff.  v.  MahtpaM 

Criminal  Procedure  Code  {AetX  qflS72),  See.  807— Penal  Code  {Aet  XLF  qflSSO), 
See.  ^A-^DUtriet  Municipal  Aet  {Bom.  Aet  VI  of  \S7S)^0eaeral  Clausee  Aet  (f  of  1S68),  Sec* 
i^Drf^avlt  of  payment  /ffine — imprisenment. 

Award  of  imprisonmet  in  default  of  payment  of  flues  imposed  under  enacmentt  passed 
After  the  General  Clauses  Act  I  of  J86S  came  into  operation  (such  as  the  District  Monicipal  Act 
YI  of  1878  and  the  General  Sump  Act  XYm  of  1869)  is  quite  legaL 

Ordbb. — Section  5,  Act  I  of  1868,  declares  that  the  provisions  of  sec- 
tions 63-70  (both  inclusiye)  of  Indian  Penal  Code  and  section  307  (vide 
schedule  5)  of  the  Code  of  Criminal  Procedure  shall  apply  to  all  fines 
imposed  under  the  authority  of  any  Act  h&reafter  to  be  passed  unless  such 
Act  shall  contain* a  special  provision  to  the  contrary.  In  the  Municipal 
HfripUnal  BiUing.     iOriminal  BuUng,    Criminal  Beferencs  No.  59  of  1875. 

Digitized  by  VjOOQ  IC 


92  UNREPORTED   CRIMINAL  OASES.  [1875 

Act  urder  which  defendatit  was  sentenced,  distinct  and  express  refeience 
is  made  to  the  Code  of  Orimiral  Procedure  as  the  authority  under  which 
fines  are  to  be  levied.  Section  307  (first  para  of  it)  shows  that  a  fine 
may  be  levied  whether  or  no  sentence  direct  that  in  default  of  payment 
of  fine  the  ofiFender  shall  sufifer  imprisonment  and  section  64  of  the  Indian 
Penal  Code  provides  for  sentence  of  imprisonment  in  default  of  payment 
of  fine.  The  imprisonment  which  the  Court  is  authorized  to  impose  in 
default  of  payment  is  intended  as  a  punishment  for  non-payment,  not 
as  a  satisfaction  and  discharge  of  the  amount  due. 

The  District  Magistrate  to  be  referred  to  section  5  of  Act  I  of  1868    as 
offering  a  solution  of  his  difficulty  and  return  the  papers. 


i^  September  1875.  ^  Kbmball  <fe  Larprnt,  JJ. 

Reg:  V.  Fakipa.t 

PenalCoieiAetKLVof  ISeO),  See.  179-^ Refusing  to  answer  questions  piU  by  police'^ 
Juryman, 

A  person  ctn  not  be  conWcted  of  an  offence  under  section  179,  Indian  Penal  Code,  for 
refasing,  when  req&lred  by  a  police  officer,  to  look  at  the  hands  of  a  complainant  and  to 
answer  whether  there  were  any  marks  of  tying  with  a  rope  oa  his  hands. 

The  accused  was  convicted  under  section  1 79,  Indian  Penal  Code, 
for  refusing  to  answer  a  public  servant  authorized  to  question,  in  that 
he  refused  to  look  at  the  hands  of  one  Rama  and  to  answer  whether  there 
were  any  marks  of  the  tying  with  a  rope  on  his  hands  when  required  ta 
do  so  by  the  officer  in  charge  of  a  Police  station. 

Order. — The  Magistrate  First  Glass  ought  to  have  known  the  law 
better  than  tx>  have  convicted  the  accused  of  a  criminal  offence  upon  the 
facts  in  evidence*.  It  does  not  apj/ear  that  the  accuscfd  knew  any  of  the 
circumstances  of  the  case  which  the  Police  Officer  was  investigating;  in 
fact  he  was  merely  summoned  as  a  **  Juryman  "  to  testify  to  a  mattor 
which  all  the  witnesses  say  was  patent  to  every  one.  Sections  118  and 
119  of  the  Code  of  Criminal  Procedure  did  not  justify  the  Police  Officer  in 
summoning  and  putting  such  a  ridiculous  question  to  the  accused  KS  w&a 
put  to  him,  viz.,  whether  after  looking  at  the  hands  of  a  certain  individual 
he  could  say  if  there  were  marks  of  their  being  tied  with  a  rope.  The 
Court  is  not  aware  of  any  provision  of  the  law  which  allows  a  Police 
Officer  to  summon  persons  to  act  as  jurymen  save  in  the  case  of  sudden 
and  unnatural  deaths:  vide,  section  134  of  the  Code  Criminal  Procedure. 
The  accused  was  therefore  not  legally  bound  to   answer  the   ({uestion   put 
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to  him  under  the  aboTe  circumstances;  a  ad  the  conviction  and  Sontetice 
pasted  upon  him  must  accordingly  be  reversed  and  tHe  fine  paid  by  him 
TSfltored, 

The  First  Class  Magistrate  should  be  directed  to   be   more  careful    in 
interpreting  Criminal  Law  in  future. 


25  Sepimber  1875.  West  &  Nanabhat,  JJ. 

Reg:  V.  Hamal.* 

Penal  Code  {Act  XLF of  IHO),  See.  lOS^AbUnent^Coneert^Intention. 
To  constitnte  a  man  the  abettor  of  anothei's  crime,  it  must  be  clearly  cstabliohed  that  both 
intended  to  commit  or  to  farther  the  same  crime. 

Judgment.— Th   evidence  in  this  case  does  present     some    of    the 

difficulties  ably  commented   on    by  the   prisoner's   counsel   Mr.   Branson; 

but  there   are  two  circumstances  which  tend  materially  to    lessen     the 

weight  of  those  comments.     One   of  them  is  that   the  whole  transaction 

connected  with  the  murder  of  the  money  lender  Lakhu  occurred  within   a 

few  moments  in  the  presence  of  a  great  many  people  excited   by   anger  or 

resentment  or  through  terror  and   astonishment.     The   second     circum- 

ttance   is   that   the   witnesses  in   the  case  are    men   possessing  neither 

the  culture  nor   the  capacity  of  so  analysing  facts  as  to   enable  them 

to  present  them  for  the  information  of  others  so  as  to  be  beyond  question 

or  cavil.    Some  of  the  witnesses  as  the   Court  karkun  and  the  peon  who 

went  to  attach  the  property  of  Hamal,  are  perfectly  disinterested  ;  and  they 

clearly  depose  to  the  actual  presence   of  Hamal,   and  the  part  taken  by 

Mm  in  the  murder.    On  a  review  of  their  evidence  and  the  evidence  of  the 

other  witnesses  we  are  satisfied  that  Hamal  did  take  an  active  part  in   the 

murderous  assault.    • 

We  shall  next  consider  the  point  of  law  raised  by  Mr.  Branson.  He 
urges  that  granting  that  Hamal  did  strike  Lakhu  a  blow,  it  is  impossible, 
in  the  absence  of  medical  testimony  as  to  the  character  of  the  wound 
inflicted  by  it,  to  say  that  that  particular  blow  was  the  cause  of  death  ; 
for  after  Giamal  had  inflicted  his  blow,  his  brother  Mulu,  seeing  that  the 
deceased  had  not  died,  snatched  the  knife  from  Hamal's  hands  and  inflicted 
two  more  blows  which  at  once  despatched  L^khu.  It  is  quite  possible, 
contends  Mr.  Branson,  that  there  was  no  preconcert  between  Hdmal  and 
Mulu  and  that  the  two  blows  from  the  latter  caused  the  death.  The 
point  is  one  that  presents  some  difficulty.  To  constitute  a  man  the 
abettor  of  another's  crime,  it  must  be  clearly  established  that  both  in* 
tended  to  commit,  or  to  further  the  same  crime.     Here  it  does   not   appear 
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that  Hamal  in  any  way  instigated  His  brother  Mulu  to  commit  murder* 
Hearing  the  disturbance,  Mulu  seems  to  have  rushed  up  to  the  scene  of 
the  assault,  and  independently  of  Hamal's  act  to  have  taken  possession 
of  the  knife  and  inflcted  two  wounds.  In  such  a  case,  the  offences  of 
the  two  brothers,  whatever  they  may  amount  to  would  be  distinct  even 
if  of  the  same  description  and  however  it  might  be  in  the  case  of 
Mulu  as  an  abettor  of  Hamal ,  Hamal  could  not,  according  to  the  defini- 
tion in  the  Penal  Code,  be  regarded  as  a  murderer  simply  through  abet- 
ment of  Mulu's  crime.  But  section  38  of  the  Indian  Penal  Code  enacts 
^'  where  several  persons  are  engaged  or  concerned  in  the  commission  of 
a  criminal  act,  they  may  be  guilty  of  different  offences  by  means  of  that 
act;"  and  an  illustration  is  given  showing  the  difference  in  criminality 
of  two  persons  assisting  each  other  in  causing  death  but  one  of  them  only 
under  circumstances  of  grave  provocation.  The  circumstances  in  that 
illustration  are  such  as  to  lend  partial  exoneration  to  A  without  giving 
any  exoneration  to  Z.  That  is  a  case  where  each  one  acts  independently 
of  the  other's  intention.  K  the  differentiating  circumstances  of  provocation 
be  now  withdrawn  in  the  case  of  A  his  offence  will  still  be  distinct  from 
Z's  though  no  longer  of  a  different  class.  In  the  present  case  notwith- 
stadding  the  absence  of  medical  testimony  we  are  satisfied  that  the  present 
is  a  case  in  which  each  of  the  brothers  contributed  though  not  in  a  pre- 
cisely ascertained  proportion  to  the  death  of  [(lakhu.  Hamal  did  by  the 
injury  which  he  inflicted  necessarily  contribute  to  Lakhu's  death,  though 
to  what  exact  extent,  it  is  impossible  on  the  evidence,  to  determine.  His 
brother  Mulu  contributed  in  a  similarly  undefined  proportion  to  the  same 
end.  Each  inflicted  an  injury  and  each  is  responsible  for  the  consequence, 
because  both  were  actuated  by  an  intention,  such  as  is  contemplated  in 
section  299  of  the  Penal  Code.  Applying  this  principle,  we  cannot 
<listurb  the  conviction  of  Hamal. 

But  we  think  there  is  one  circumstance  which  should  be  weighed  in 
<3onsidering  the  question  as  to  the  confirmation  of  the  sentence  of  death. 
Viewing  the  evidence  in  the  light  most  favourable  to  the  prisoner  we 
find  that  after  inflicting  a  blow  on  the  deceased,  Hamal  hesitates  so  as  to 
induce  Mulu  to  interfere  and  deal  two  more  blows  to  make  death  certain. 
It  is  just  possible  that  feelings  of  repentance  and  compunction  may  have 
come  over  Hamal;  and  but  for  the  two  blows  which  followed  death  might 
not  have  ensued.  In  this  view  of  the  matter,  we  shall  not  confirm  the 
entence  of  death  but  pass  a  sentence  of  transportation  for  life.  ' 
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16  SepUmber  1876.  Wbstropp,  C.  J^  Kbmball,  Wisx,  aho  Nahabhii,  JJ. 

Beff.  V.  Tukaya.^ 

Orimmal  Procedure  Code  (Aet  X  of  1872),  iSfec.  i^A-^House-^eakinff  by  night  in  order 
tecwumt  a^  andth^^Penil  Oode(Aet  XLFo/lMO),  8ee9. 379, 880,  Abl-^Sentenee. 

There  should  either  be  one  sentence  for  both  offences,  In  a  case  of  conviction  of  honse* 
breaking  hf  night  in  order  to  commit  theft,  and  theft,  not  exceeding  that  which  may  be  giyen 
bj  law  for  the  graver  offence;  or  separate  sentences  for  each  offence,  provided  that  in  the  aggre* 
gate  the  punishment  awarded  does  not  exceed  that  which  may  be  given  for  the  graver    offence* 

Referring  Judgment. — In  this  case  the  Magistrate  having  convicted 
the  accused  of  house-breaking  by  night  and  of  theft  committed  on  the 
same  occasion  has  sentenced  him  under  sections  457  and  380  of  the  Indian 
Penal  Code  to  15  months'  rigorous  imprisonment.  The  sentence  being  a 
single  one,  the  case  has  been  called  for  to  determine  whether  '4t  was  a 
material  error  not  to  have  passed  separate  sentences''  for  the  house-break- 
ing and  the  theft. 

In  the  case  of  Reg,  v.  Haridaa  Shamdas  and  others  disposed  of  on  the 
18th  February  last  it  was  ruled  that  on  a  conviction  of  house-breaking 
and  of  theft  the  Court  is  bound  to  pass  separate  sentences  for  each 
of  the  two  offences  on  each  element  of  the  joint  offence.  In  the 
previous  case  of  Reg.  v.  Oovinda  disposed  of  on  the  4th  December 
1873  it  had  been  laid  down  in  a  similar  case  that  advertence  being  had 
to  the  provisions  of  section  454  of  the  Criminal  Procedure  Code  the  two 
offences  were  for  the  purpose  of  awarding  punishment  to  be  regarded  as 
one.  The  accused  having  been  sentenced  to  imprisonment  for  the  house- 
breaking and  to  whipping  for  the  theft  was  made  subject  to  a  punishment 
(imprisonment  plus  whipping)  greater  than  could  have  been  inflicted  upon 
Mm  for  the  graver  of  the  two  offences  he  not  having  been  previously  con- 
ricted.  If  a  separate  sentence  must  of  necessity  be  passed  for  each  offence 
of  which  an  accused  is  convicted  under  the  several  heads  of  a  multiple 
charge,  and  the  sentence  is  in  each  instance  to  be  controlled  only  by  the  law 
applicable  to  the  offence  regarded  as  standing  apart  from  those  embraced 
in  the  other  heads  of  the  charge  it  does  not  seem  that  the  punishment  of 
whipping  for  a  theft  added  to  one  of  imprisonment  for  a  house-breaking 
could  properly  have  been  regarded  as  illegal.  In  Reg.  v.  O^vind  therefore 
the  sentence  c^  whipping  ought  to  have  been  allowed  to  stand.  But  while 
section  220  and  section  314  of  the  Code  of  Criminal  Procedure  are  not  to 
be  deprived  of  their  intended  operation  and  may  be  consistent  with  the 
recognization  of  this  principle  that  while  they  are  allowed  without  quali- 
fication to  govern  the  ordinary  cases  of  offences  not  closely  connected 
together  and  forming  the  embodiment   of  a  substantially  single    criminal 
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intent  the  provisions  of  seotion  454  shijl  be  he^d  to  apply  as  those  of  a 
more  special  enactment  to  the  class  of  cases  embraced  within  the  scope  of 
that  section  and  so  far  to  act  in  the  pc^rticular  inatanoes  by  way  of  modifi- 
cation of  the  more  general  earlier  rules.  The  illustration  to  paragraph 
3  of  section  454  indicates  that  house-breaking  plus  an  offence  for  the 
perpetration  of  which  the  house-breaking  was  committed  are  regarded  by 
the  Legislature  for  purposes  of  punishment  as  one  combined  offence. 
Pr'tragraph  3  says  that  the  aggregate  punishment  is  not  to  exceed  that 
of  the  combined  or  graver  offence,  and  it  seems  unlikely  that  separate 
sentences  were  meant  to  be  insisted  on  which  in  the  aggregate  could  Lot 
award  more  punishment  than  could  be  awarded  by  a  single  sentence.  The 
paragraph  while  it  speaks  of  separate  charges  for  each  elementary  offence 
says  nothing  of  separate  sentences,  and  its  mention  of  a />urii«A77i6i^  " 
not  ^^  punishments"  seems  to  indicate  that  a  single  punishment  by  a 
single  sentence  was  rather  contemplated  in  the  case  of  complex  crimes.  It 
is  no  doubt  legal  to  pass  sentences  on  each  head  of  a  charge  though  those 
heads  together  go  to  make  up  a  charge  of  a  single  complex  offence  if  these 
in  their  aggregate  satisfy  the  provision  of  para  3  of  section  454  but  it 
does  not  seem  to  be  illegal  to  pass  a  single  sentence  in  such  cases  by 
which  precisely  the  same  result  may  be  obtained  and  the  apparent  pur- 
pose of  the  Legislature  in  some  instances  more  completely  secured.  But 
it  is  necessary  that  this  question  should  be  disposed  of  by  a  Full  Bench 
to  which  yfe  accordingly  refer  it. 

The  reference  having  come  before  the  Full  Bench,  the  Full  Bench 
recorded  the  following  opinion  : — 

There  should  either  be  one  sentence  for  both  offences  not  exceeding 
that  which  may  be  given  by  law  for  the  graver  offence  or  separate  sentences 
for  each  offence  provided  that  in  the  aggregate  the  punishment  awarded 
4oe8  not  exceed  that  which  may  be  given  for  the  graver  offence. 


^  September  1875.  West  &  Naxabhai,  JJ. 

Reff.  V.  BavaJL* 

P^nal  Code  (Act  XLF  9f  1S60),  ^tfet.  417,  AtO^Oheating^Distinetion  between  $eetwih 
4X7  and  MeeUan45L0. 

Cheating,  unaccompanied  bj  delivery  of  property,  is  an  offence  panishable  nnder  section 
417,  Indian  Penal  Code  and  within  the  competence  of  a  Second  Class  Magistrate ;  but  where 
property  passes,  it  is  an  offence,  punishable  under  section  420,  triable  by  a  Coart  of  Session  or  a 
First  Class  Magistrate. 

Order. — The  definition  of  the   offence  of  cheating  in   section   415  of 
the  Indian  Penal  Code  embraces    some  cases  in  which  no   transfer  of  pro- 
*Criirinal  Buling,    Criminal  Reference  No.  US  of  1875. 


Digitized  by 


GoogI( 


i875j  BEG.   V.   KAHANBIS.  97 

perty  is  occasioned  by  the  deception  and  some  in  which  such  a  transfer 
occurs;  for  these  cases  generally  a  general  provision  is  made  in  section  417 
of  the  Code;  for  the  cases  in  which  property  is  transferred  a  more  specific 
provision  is  made  by  section  420  and  the  jurisdiction  in  such  cases  is  con- 
fined to  Magistrates  of  the  First  Class.  If  the  Court  were  called  on  to 
•express  an  opinion  as  to  the  propriety  of  thus  limiting  the  jurisdiction 
under  section  420  the  mode  in  which  the  Second  Class  Magistrate  has 
dealt  with  the  case,  would  form  a  sufficient  justification  according  to  its 
view  of  the  existing  restriction.  What  has  to  be  dealt  with  however  is 
the  legality  of  the  order  of  the  Session  Judge  and  the  Court  is  not  able 
to  pronounce  that  order  illegal.  Record  and  Proceedings  are  therefore 
returned. 


J2  November  1876.  Wb3T.&  NiNABHii,  JJ. 

Reir.  V.  Kahandas.* 

Extradition  Act  {XI  of  1872),  Sees,  S,  ^—Criminal  Procedure  Code  {Act  Xof  1872),  8ee€. 
^  7 4^17 5 ^Indian  British  suhJect^OJFence  tn  a  Native  State^Political  Agent^Arrest  in  British 
India  under  a  toarrent  issued  by  a  British  Magistrate — Inquiry. 

Where  an  offence  was  saspected  to  have  heen  committed  by  Native  British  Subjects  in  Laklar 
in  the  Frovince  of  Kathiawar, ».  e.,  in  a  place  without  and  beyond  the  Indian  Territories  under 
the  dominion  of  Her  Majesty  (sections  of  Act  XI  of  1872)  and  the  offenders  arrested  in  the 
Snrat  District  under  the  authority  of  a  warrant  from  a  Magistrate,  First  Class,  there  .*-* 

Held  that,  nnder  section  9,  Act  XI  of  1872,  the  Magistrate  was  authorised  to  complete  the 
inquiry  himself,  and  section  174,  Criminal  Procedure  Code  made  it  unnecessary  for  him  to  send 
the  accused  to  the  District  Magistrate  under  section  175,  as  the  certificate  required  by  section  9 
of  Act  XI  of  1872  had  been  duly  furnished  by  the  Political  Agent. 

Judgment. — We  must  remark  at  the  outset  that  an  appeal  in  the 
strict  sense  of  the  term  does  not  lie  in  this  case,  none  being  provided  for 
by  section  272  of  the  Code  of  Criminal  Procedure  which  empowers  the 
Local  Government  to  direct  an  appeal  by  the  Public  Prosecutor  from  an 
original  or  appellate  judgment  of  acquittal.  However  the  case  having 
come  to  our  knowledge  we  can  deal  with  it  under  section  297  and  we 
proceed  to  examine  it  to  see  if  there  is  any  material  error  affecting  the 
decision. 

The  offence  imputed  to  the  accused  appears  to  have  been  committed 
at  a  place  called  Laktar  in  the  Province  of  Kathyawad;  and  they  were 
arrested  under  a  warrant  from  Mr.  Shankar  Pandit  Magistrate  First  Class 
in  British  territory  at  some  place  in  the  Surat  District.  The  Session 
^udge  has  expressed  an  opinion  that  as  the  arrest  was  made  under  a 
warrant  issued  on  the  authority  of  section  157  of  the  Code,  the  case  became 
subject  to  the  provision  of  section  175;  and  he  considered  that  Mr.  Pandit 
*  Or iminal  Ruling,    Criminal  App?al  Nj,  202   of   1S75. 
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was  bound  to  send  up  the  accused  persons  to  the  District  Magistrate  in 
the  absence  of  a  warrant  from  the  Magistrate  in  whose  jurisdiction  the 
offence  was  suspected  to  have  been  committed. 

The  Code  of  Criminal  Procedure  must  for  the  purposes  of  this  case 
be  regarded  as  in  pari,  materia  with  the  Extradition  Act  XI  of  1872^ 
section  8  of  which  enacts  that  the  law  relating  to  offences  and  to  Criminal 
Procedure  for  the  time  being  in  force  in  British  India  shall,  subject  to 
certain  modifications,  extend  to  all  British  Subjects  European  and  Native, 
in  Native  States.  That  being  so  when  the  warrant  was  issued  under 
section  157  the  accused  would  ordinarily  be  in  the  same  position  as  if 
being  suspected  of  offences  committed  in  one  District  they  had  been 
arrested  in  another  District  of  British  territory;  ^and  the  Magistrate  under 
whose  warrant  the  accused  were  arrested  would  be  bound  to  forward  them 
to  the  Magistrate  of  the  District.  But  section  9  of  the  Extradition  Act 
supervenes  and  under  it  British  subjects  may  be  dealt  with  In  respect  of 
offences  committed  by  them  in  any  Native  State,  as  if  such  offences  had 
been  committed  in  any  place  within  British  India  in  which  they  may  be 
found.  If  they  had  committed  the  offences  charged  where  they  were  in 
custody  they  would  have  been  subject  to  the  jurisdiction  of  the  Magistrate 
at  that  place.  The  accused  consequently  were  properly  tried  by  Mr. 
Pandit  under  whose  warrant  they  were  apprehended,  the  condition  enacted 
in  the  section  as  to  the  certificate  of  the  Political  Agent  having  been 
satisfied.  As  Mr.  Pandit  was  thus  authorised  to  complete  the  inquiry 
himself,  section  174,  Criminal  Procedure  Code,  made  it  unnecessary  for 
him  to  send  the  accused  to  the  Magistrate  of  the  District  who  would  in 
ail  probability ,  simply  have,  sent  them  back  again.  It  was  not  the 
purpose  of  the  Legislature  to  impose  profitless  pedestran  exercise  on 
prisoners  imconvicted  and  the  police  who  would  have  to  accompany  them. 
Section  9  of  the  Act  gives  full  power  to  a  Magistrate  First  Class  to  pro- 
ceed with  the  trial  in  a  case  like  the  present  if  the  Political  Agent  furnish- 
es the  requisite  certificate  and  this  power  Mr.  Pandit  seems  to  have 
properly  exercised. 

We  must  therefore  reverse  the  order  of  the  Session  Judge  annulling 
the  convictions  and  sentences  and  direct  him  to  proceed  with  the  appeal 
according  to  law. 


S5  November  1876.  West  A  Nanabhaf,  J  J. 

Reir-  V.  Shivpam.* 

P^nal   Code   {Act    XLV  cf  I860),   See.  AU-^Beeeiving    stolen    Propertp-^onvieiion 
'^Evidenee  of  theft, 

^Criminal  Ruling.    CrimiDal  Review  Ko.  145  of  1875. 
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The  complainant  gave  into  the  castody  of  Police  certain  logs  of  wood  as  property  which  he 
inspected  had  been  stolen  from  him.  The  accused  rescned  the  logs  from  the  Police  custody  hj 
Tiolence.  The  Magistrate  in  the  First  Oonrt  and  the  Session  Judge  in  the  Court  of  Appeal  both 
convicted  the  accused  of  dishonestly  receiving  stolen  property,  known  to  have  been  stolen,  anci 
of  rioting^  thought  as  to  the  former  charge,  they  were  of  opinion  that  there  was  no  pro«r« 
failing  that  derived  from  the  recapture  of  the  property,  that  the  logs  had  in  fact  been  stolen. 

Held,  that  the  conduct  of  the  accused  in  rescuing  the  wood  might  be  evidence  that  he  knew 
•r  had  reason  to  believe  that  the  wood  was  stolen,  but  it  could  not  establish  the  fact  that  it  wat 
actually  stolen.  And,  in  the  absence  of  evidence  reasonably  proving  dishonest  transfer  of  tht 
wood  from  the  complainant  to  the  accused,  the  conviction  on  the  charge  of  dishonestly  receivinif 
stolen  property  could  not  be  sustained,  the  Court  being  of  opinion  that  a  mere  scintilla  of 
evidence  in  support  of  th^  proposition  that  the  property  was  really  stolen  ought  not  to  be  left  to 
a  Jury  even  in  a  civil  case,  much  less  ought  it  to  be  left  to  a  Jury  in  a  criminal  case,  least  of 
all  should  it  be  made  the  basis  of  a  conviction  by  a  Magistrate* 

•  Order. — The  Court  reverses  the  conviction  and  sentence  on  charge 
of  receiving  stolen  property.  It  upholds  the  conviction  and  sentence  on 
charge  of  rioting . 


S  December  1875.  Wbst  &  Nah4BHAi^  J  J. 

ReiT*  V.  Oanu.t 

I^nalCode  (Act  XL  To/ 1860),  8ee^  lAl—UnlaaftU  assembly^Rioting. 
If  any  person  encourages,  or  promotes,  or  takes  part  in  riots,  whether  by  words,  signs  or 
gestures  or  by  wearing  the  badge  or  ensign  of  the  rioteers;  he  is  himself  to  bo  considered  • 
riotecr.  Active  participation  in  actual  violence  is  not  necessary.  Some  may  encourage  by 
words*  others  by  signs,  and  others  again  miy  actually  cause  hurt  and  yet  all  would  be  equally 
guilty  of  rioting.  ^ 

Judgment^ — In  this  case  the  Magistrate  has  found  the  accused  guilty 
of  rioting  and  Session  Judge  has  upheld  the  convictions  in  terms  which 
we  must  construe  to  mean  that  in  his  opinion  the  accused  were  some  of 
the  rioters.  The  findings  of  the  Courts  below  on  questions  of  facts  are 
not  to  be  interfered  with  by  us  in  revision  except  where  there  is  no  evi- 
dence whatever  to  support  the  conviction.  It  is  contended  by  Mr.  Bran* 
son  that  ihat  is  the  case  here  ;  and  a  reference  was  made  to  the  definitioa 
of  the  phrase  "unlawful  assembly  "  in  section  141  of  the  Indian  Penal 
"Code*  That  section  runs  thus  : — "  An  assembly  of  five  or  more  persons 
is  designated  an  unlawful  assembly  if  the  common  object  of  the  per- 
sons composing  that  assembly  is to  commit  an  offence "    The 

party  opposed  to  the  Swami  some  of  whom  had  assembled  in  the  lecture 
room  in  Bhide's  wada  commenced  by  bringing  upon  the  scene  an  ass  so  as 
to  represent  the  Swami— whether  the  dress  alone  would  have  been  suffici* 
ent  to  suggest  a  caricature  of  the  Swami  or  not  is  not  very  material  for 
-the   shouts   of  "  Swami  the  ass  "    which  proceeded  from  the  leaders  of  the 
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procession  showed  clearly  that  their  object  was  to  hurt  the  feelings  of  the 
Swami's  partizans.  Those  shouts  were  followed  by  stone  throwing  and 
thus  not  unnaturally  resulted  in  the  use  of  criminal  force  and  voluntary 
infliction  of  hurt.  The  degree  of  connection  between  those  who  threw 
the  stones  and  inflicted  hurt  and  those  who  raised  the  shouts  and  whether 
the  connection  was  sufficient  to  indicate  that  the  object  of  both  was  a 
common  one  is  a  question  of  degree.  Whether  the  sign  and  symbols 
exhibited  by  one  party  were  so  intimately  or  remotely  connected  as  to 
show  chat  the  acts  of  the  other  were  or  were  not  related  as  cause  and  effect 
or  as  springing  from  the  same  design  is  a  question  of  the  appreciation 
ol  evidence  within  the  province  of  the  Lower  Courts.  They  have  held  that 
the  ass  was  led  by  the  accused  and  attended  by  a  crowd  to  the  place  whej-e 
mischief  ultimately  resulted.  We  are  quite  unable  to  say  that  there  is 
no  evidence  of  riot  having  occurred  or  that  the  accused  were  not  connect- 
ed with  its  occurrence.  On  the  authority  of  several  cases  it  is  said  in 
Burn's  Justice  of  the  Peace  Vol.  V,  page  143,  Ed.  of  1869,  that  "If  any  per- 
son encourages,  or  promotes,  or  takes  part  in  riots,  whether  by  words, 
signs  or  gestures  or  by  wearing  the  badge  or  ensign  of  the  rioters  he  is 
himself  to  be  considered  a  rioter.*'  Active  participation  in  actual 
violence  is  not  necessary.  Some  may  encourage  by  words,  others  by  signs- 
and  others  again  may  actually  cause  hurt  and  yet  all  would  be  equally 
guilty  of  rioting. 

Even  if  there  were  in  this  case  absence  of  evidence  to  support  the 
conviction  of  rioting  we  should  not  be  justified  in  releasing  the  prisoners 
for  we  should  be  bound  if  we  altered  the  conviction  to  one  under  section 
153  of  the  Indian  Penal  Code,  for  wantonly  giving  provocation  with  intent 
to  cause  rioting  to  sustain  the  punishment  awarded  by  the  Session  Judge. 
Under  sections  283  and  300  of  the  Code  of  Criminal  Procedure  we  should 
be  bound  to  follow  this  course  if  our  doing  so  would  not  prejudice  the  ac- 
cused. But  taking  the  view  which  we  have  expressed  this  course  is  not 
necessary.  We  think  there  is  evidence  to  support  the  convictions  'of  riot* 
ing.     We  shall  therefore  reject  the  petition  and  return  the  proceedings. 


1&7G. 

10  January  1876.  Wkst  At  Nakabhat,  JJ, 

Reir*  V.  SIta.* 

Oriminol  Procedure  Code  (JeiXof  1872),  iSf«c*.  193,  248,  S42,957--Commitment-'Preli* 
minary  hiqmry — Magistrate — Aeeueed^Examination.  '^ 

A  commitment  made  without  taking  any  evidence  on  a  preliminarj  inquiry  held  to  be 
illegal*  and  as  rach,  annulled. 

•  Criminal  Ruling,    Criminal  Reference  No.  159  of  1875, 
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UBder  seetioiit  198  and  24Softhe  Ctiminal  Procedure  Code,  it  it  not  impefatire  on  a 
lUgiitrate  to  examine  the  accused;  bat  lection  S48  contemplates  each  an  examination:  and, 
acroidSng  to  section  857,  the  accused  onght  also  to  have  the  opportnniiy  of  adducing  evidence  on 
his  behalf,  which  the  Magistrate  cannot  refuse  to  tske  without  recording  bis  reasons. 

Obder. — Mr.  Hamilton y  acted  illegally  in  committing  the  accused 
for  trial  without  taking  some  evidence  on  a  preliminary  inquiry  against 
Ihem.  The  Magistrate  is  net  perhaps  bound  to  examine  the  accused, 
sections  193  and  342,  Criminal  Procedure  Code,  but  section  248  contemp- 
lates such  an  examination.  The  accused  according  to  section  357  ought 
also  to  have  the  opportunity  of  adducing  the  evidence  before  the  Magis- 
trate and  unless  there  be  some  particular  reason  which  the  Magistrate 
should  record  againbt  summoning  his  witnesses  any  that  he  requires  should 
be  summoned. 

The  Court  therefore  annuls  the  commitment  and  directs  Mr.  Hamil- 
ton to  proceed  with  the  inquiry  according  to  law. 


10  January  IS76.  West  &  Nanabhai,  J  J. 

Reff.  V.  FakiP  PaPBhottam.t 

SM  Jet  {Bim.  Act  FIT  of  1878),  Sees.  8, 18, 19,  49^8alt  Department^Peon-^PoiseMiion 
pf  naturally  formed  salt, 

A  peon    in  the  employ  of  the  Salt  RcTenne  Department  was  found  to  be  in  poBsegsion  of 
natorally  formed  rait,  which  he  had  collected  for  his  private  nee  t^ 

Held,  that  section  18  of  the  Bombay  Salt  Act  did  not  apply  to  the  act  of  the  accused  person,, 
which,  howerer,  when  viewed  by  the  light  of  section  8  which  defines  the  word  ••manufacture" 
to  include  the  collection  of  salt,  is  rendered  penal  by  section  19  and  made  punishable  by 
aection  49. 

Order.— Section  18  of  the  Bomhay  Salt  Act  VII  of  1873  is  not 
applicable  to  the  present  case.  It  could  operate,  if  at  all,  only  by  way 
of  exoneration,  if  the  accused,  admitting  that  he  had  taken  possession  of 
the  salt  found  in  his  house,  had  allied  that  he  had  taken,  not  retained 
it  only  in  the  discharge  of  his  duty.  He  did  not  rely  on  any  such  defence 
as  this  and  it  is  found  that  his  duty  was  to  destroy  salt  naturally  formedf^ 
not  collect  it,  though  the  order  to  this  eflTect  does  not  appear  on  the  record* 
Section  18  is  merely  an  empowering  section  giving  to  salt  oflScers  a 
license  to  go  to  certain  placea  and  to  act  there  as  other  persons  are  not 
at  liberty  to  do.  It  does  not  of  itself  impose  any  duty  or  imply  any  duty^ 
except  towards  the  owner  or  possessor  intruded  on  who  is  not  to  be 
vexed  expect  for  the  purposes  specified  in  the  section. 

But    as    the  Magistrate  has  believed  that  the  accused  had    taken 
possession  of  naturally  formed  salt  for  his  private  use,  his   finding  makes 
the  accused  guilty,  according  to  the  arbitrary  definition  given  in  section  3 
iOnmmai  Uuiing.    Criminal  Reference  No.  157  of  1S75. 

Digitized  by  VjOOQ  IC 


102  UNREPORTED   CRIMIMAL   GASES.  [1876 

ai  the.offence  of  manufacturing  salt  without  being  duly  licensed.  ThiB 
offence  constituted  by  section  19  is  committed,  by  the  mere  '*  collection  of 
salt  "  and  the  accused  is  found  to  have  collected  what  he  had  in  his 
possession.  He  was  subject  therefore  to  the  penalty  imposed  by  sectioa 
49.  The  Court  therefore  directs  that  the  conTiction  be  altered  to  one 
under  section  19  of  the  Bombay  Act  VII  of  1873  punishable  under 
section  49  thereof. 

What  the  Session  Judge  has  said  on  the  subject  of  the  Inspector's 
entering  the  accused's  house  could  not  properly  affect  the  disposal  of  this 
case.  If  he  entered  illegally  that  may  form  a  ground  for  civil  or  criminal 
proceedings  against  him  on  the  part  of  the  accused,  but  it  does  not 
deprive  his  discovery  of  its  character  of  evidence.  As  to  the  questions  put 
to  the  accused  if  they  were  such  as  he  might  legally  refuse  to  answer  he 
might  have  used  his  privilege  of  silence.  As  he  chose  to  give  replies 
those  replies  became  evidence  against  him. 


17  January  1876.  West  k  Nanabhii,  J  J. 

Rear.  V.  Chatup.*  Reff.  v.  Nankukhan.* 

Evidenet  Act  (J  of  187S),  SecB.  133,  144,  III  (6)  ^-Accomplices'- Evidence. 

The  Indian  law  on  the  subject  of  the  testimony  of  accomplices  as  embodied  in  section  13S 
and  section  114,  Illustration  (6)  ef  the  Indian  Evidence  Act  is  substantial  It  identical  with  the 
law  of  England  in  that  respect,  otz:^that  not  only  as  to  persons  spoken  of  an  accomplice  mask 
there  be  corroborative  evidence,  but  also  as  to  the  corpus  delicti  there  must  be  eome  prima  faeim 
evidence  pointing  the  same  direction* 

Hence,  letters  found  in  the  possesRion  of  an  accomplice,  which  were  so  ambiguously  worded 
«s  to  admit  of  no  unfavourable  inference  being  drawn  against  the  accused  person,  without^  in 
lh^  first  place,  accepting  as  correct  the  interpretation  auggested  by  the  accomplice  himself, 
were  held  not  to  afford  any  corroboration   of  the  story  told  by  the  accomplice. 

Judgment. — The  accused  Chatur  Parshottam  was  charged  along  with 
his  brother  Vakhatchand,  and  Ghhotalal,  Nankukhan  and  Balaji  before 
the  Session  Court  of  Ahmedabad  with  the  offence  of  abetment  of  murder  by 
instigating  one    Meheralisha  Fakir  to  Nasibkhau,  Navab  of  Bajana. 

It  is  asserted  on  behalf  of  the  prosecution  that  the  object  of  the 
oontemplated  murder,  was  to  place  the  Navab's  son  on  the  Bajana  gadi 
and  restore  to  Chatur  the  post  of  Dewan  which  he  had  lost;  that  Chhotalal, 
Chatur's  friend,  induced  one  Nemidas,  an  inhabitant  of  Poona,  to  hire  the 
Fakir  with  the  avowed  object  of  getting  rid  of  the  Navab  by  magic  but 
really  by  any  means  whatsoever;  that  Nankukhan,  Balaji  and  Yashin 
helped  Nemidas  in  procuring  the  services  of  the  magician;  that  the  whole 
gang  with  the  above  object  in  view  came  down  from  Poona  to  Ahmedabad, 
where  Chhotalal  joined  them:  that  all  of  them  thence  proceeded  to  Patri, 
*OripUnal  Ruling.    Criminal  appeals  Nos.  247  and  251  of  1875. 
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a  village  not  far  from  Bajana,  and  put  themselves  in  communication  with 
Chatur  and  his  brother;  and  that  at  Patri  the  Fakir,  after  preparing  a 
flour  image,  and  saying  incantations  over  it,  gave  information  of  the 
contemplated  crime  to  a  person  who  communicated  with  the  Police  and 
thus  the  gang  was  apprehended. 

Meheralisha,  the  Fakir,  Namidas  and  Yashin  were  granted  a  condi- 
tional pardon;  and  their  evidence  thus  made  available  for  the  prosecution. 
The  evidence  of  Yashin  was  rejected  by  the  Judge  below  as  entirely 
untrustworthy;  but  on  the  evidence  of  the  other  two  which  he  considered 
was  corroborated  by  certain  telegrams  and  letters  found  on  Chhotalal's 
person  when  he  was  arrested  at  Patri  and  certain  letters  which  were  found 
in  the  house  of  Nemidas  at  Poena,  by  a  loan  of  certain  quilts  by  Chatur 
and  by  the  circumstance  of  a  sum  of  Bs.  100,  alleged  to  have  been  supplied 
by  Chatur  being  found  with  Chhotalal,  the  Judge  convicted  Chatur,  Chho- 
talal  and  Nankukhan. 

Chhotalal  is  reported  to  have  died  since  his  conviction  and  appeal. 
Ko  order  therefore,  is  necessary  in  his  case;  and  as  no  one  appears  for  or 
against  Nankukhan  we  shall  first  consider  the  appeal  of  Chatur. 

And  at  the  outset  we  have  to  see  whether  on  the  evidence  before  us 
the  prisoner  Chatur  is  so  connected  with  the  conduct  and  intention  of 
Chhotalal  as  to  make  him  an  accomplice  in  the  act  of  Chhotalal, 
whatever  it  may  amount  to  in  the  view  of  the  criminal  law.  The  principal 
testimony  directly  implicating  Chatur — indeed  we  may  say  the  only 
testimony  is  that  of  accomplices;  and  of  these  only  one  speaks  directly 
to  the  point  of  Chatur's  consciousness  of  the  crime  and  his  intention  to 
perpetrate  it.  It  is  therefore  important  to  see  whether  the  testimony  df 
accomplices  requires  corroboration  and  if  so  to  what  extent. 

The  general  principles  on  which  such  testimony  is  admitted  and 
weighed  has  received  considerable  attention  in  numerous  cases  in  England. 
The  result  of  those  principles  has  been  embodied  in  two  rules  to  be  found 
in  section  133  and  section  114,  illustration  (&) -of  the  Indian  Evidence 
Act  I  of  1872.  The  former  runs  thus:  An  accomplice  shall  be  a  com- 
petent witness  against  an  accused  person  :  and  a  conviction  is  not  illegal 
merely  because  it  proceeds  upon  the  uncorroborated  testimony  of  an  ac- 
complice. In  other  words  there  is  no  legal  bar  to  the  admission  of  an 
accomplice's  evidence  and  should  there  be  circumstances  in  the  case  which 
aeem  to  the  Court  to  make  that  evidence  in  any  particular  instance 
specially  worthy  of  reliance,  the  conviction  based  upon  it  will  be  main- 
tained. But  the  Act  also  lays  do^vn  another  rule  which  the  Judges  in 
England  never  forget  to  consider,  vi>.,  that  the  general   course  of  human 
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experience  and  particularly  experience  connected  with  the  conduct  of 
criminal  trials  shows  that  the  testimony  of  accomplices  is  not  in  general 
to  be  implicitly  relied  on  unless  corroborated  (Section  114,  Illustration 
(6)).  The  law  of  England  is  therefore  substantially  the  same  as  the  law 
of  this  country  in  this  respect  and  we  can  look  to  English  cases  to  see  the 
extent  of  corroboration  which  is  required  to  supplement  the  evidence  of 
accomplices.  We  speak  of  accomplices  in  the  plural  adyisedly  in  this 
place  because  the  statement  of  one  accomplice  is  not  strengthened  by  the 
concurrent  statements  of  any  number  of  accomplices.  The  corroboration 
must  proceed  from  an  independent  source.  The  most  important  case  known 
to  us  on  this  subject  is  the  trial  of  Col.  Despard  for  High  Treason  at  page 
346  of  the  28th  volume  of  State  Trials  1803.  The  remarks  of  the  Attorney 
General  adopted  in  a  great  measure  by  Lord  Eilenborajigh  who  presided 
at  the  trial  contain  an  exhaustive  expression  of  the  law  on  the  subject. 
**  When  I  say  accomplices  ought  to  be  confirmed  by  collateral  testimony 
do  not  mistake  me  to  state  that  every  word  which  an  accomplice  utters 
must  be  spoken  to  by  some  other  witness  because  if  that  were  so  there 
would  be  no  need  of  an  accomplice  in  any  case  but  that  of  treason;  but 
the  confirmation  that  is  to  be  required  for  an  accomplice,  is  to  show  that 
the  story,  as  related  by  him  coincides  with  other  circumstances,  which 
are  by  unexceptional  testimony  proved  to  have  existed,  and  when  suoh 
circumstances  falling  in  with  the  testimony  of  the  accomplice,  cannot 
so  easily  be  accounted  for  upon  any  other  supposition  than  that  of  the 
truth  of  the  story.  When  I  say  that  is  the  state  of  the  evidence,  I 
apprehend  the  accomplice  is  sufficiently  confirmed,  and  that  there  can  be 

nodifficultyin  giving  complete  credit  to  his  testimoney.  " 

^'  I  state  distinctly  that  the  evidence  of  these  papers,  found  in  the  posses- 
sion of  some  of  the  prisoners,  and  at  the  meeting,  necessarily  gives  a 
character  of  guilt  to  it;  for  what  innocent  purpose  or  by  what  strange  ac- 
cident, could  these  papers  and  engagements  have  got  into  their  possession" 

"  If  the  nature  of  these  papers  is  such   that  they   could  not   be 

acted  upon  without  treason,  let  me  ask  how  consistently  for  innocent 
purpose  they  were  possessed  ?  If  they  were  so,  it  is  incumbent  upon  them 
to  prove  it ;  but  without  any  proof  I  am  sure  the  faiir  presumption  from 
the  possession  of  these  papers  which  could  not  be  used  but  for  purposes  of 
guilt,  must  be  that  they  were  posdeased  for  such  purpose  ;  and  that  they 
were  possess3d  for  precisely  those  guilty   purposes   for  which  they  were 

peculiarly  calculated  to   be  employed." ^^Then  I   put   it  to 

you  whether  there  can  be  a  greater  or  stronger  confirmation  of  the 
testimony  of  an  accomplice  than  by  proving  such  circumstances  as  these 
— circumstances   which  cannot   possibly  be   accounted  for  except  upon  the 
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stippointion  of  the  criminal  purpose  existing  in  the  mind  of  the  persdnt 
on  whom  the  aooomplioe  charged  it !  Whether*there  can  be  a  stronger 
confirmation  of  an  accomplice  than  showing  other  facts  with  which  his 
story  perfectly  coincides  and  which  are  perfectly  irreconcileable  with 
the  idea  of  innocenooi  and  unaccountable  upon  any  other  grounds/' 

In  summing  up  the  evidence  Lord  Ellenborofigh  said :  **  But  the 
witness  who  comes  thns  prima  faeie  contaminated  may  be  so  confirmed 
by  the  consistency  and  clearness  of  his  own  narration,  and  still  more  by 
its  conformity  to  and  coincidence  with  the  substance .  of  the  testimony 
delivered  by  others,  not  likely  to  have  conspired  with  him  in  the  crime 
itself,  or  to  have  had  the  means  of  concerting  and  colluding  with  him  as 
to  the  matter  of  his  testimony,  and  still  more,  if  such  a  witness  is  found 
to  be  confirmed  by  a  variety  of  collateral  and  independent  facts  and  cir- 
cumstances, involving  the  names,  characters,  and  transactions  of  mul- 
titudes of  persons,  and  if ,  at  last,  the  whole  of  his  testimony  should 
appear  to  be  broken  in  upon  by  no  one  fact  of  contrary  testimony,  during 
a  discussion  and  hearing  occupying  so  many  hours  as  this  has  done,  and 
in  the  course  of  which  the  names  of  so  many  persons  have  been  brought 
forward  as  actors  in  very  extraordinary  scenes,  described  as  having  passed 
in  so  many  places.  I  say  if  the  entire  narrative  as  to  persons,  places, 
and  things,  not  in  itself  inconsistent  or  improbable,  should  ultimately 
appear  to  be  falsified  in  no  instance  whatever,  in  such  case,  a  person 
originally  standing  under  some  degree  of  doubt  and  suspicion  from  the 
nature  of  his  situation  and  {xfim  •  the  quality  of  his  testimony,  becomes, 
at  last,  entitled  to  be  believed  in  the  fullest  manner,  accredited  and  con- 
firmed as  he  then  is  in  the  manner  of  his  testimony,  by  such  a  body  of 
collateral  evidence,  as  I  have,  by  way  of  supposition,  assumed." 

What  we  gather  from  the  above  discussion  is  that  not  only  as  to 
persons  spoken  of  by  an  accomplice  must  there  be  corroborative  evidence 
but  which  is  more  important  still — as  to  the  oorpus  delicti  there  must  be 
some  prima  facie  evidence  pointing  the  same  way  to  make  the  evidence 
of  an  accomplice  satisfactory.  As  has  been  recognized  in  many  cases  the 
man  who  charges  another  with  the  commission  of  a  crime  in  which  he  ia 
himself  implicated  requires  as  to  the  particular  person  but  still  more 
as  to  the  existence  itself  of  any  crime  or  of  the  particular  crime  from  the 
penalty  for  which  he  is  made  free — on  the  understanding  that  his  testi* 
mony  will  be  valuable  for  the  prosecution. 

Applying  the  principles  we  have  enunciated  we  have  now  to  consider 
whether  the  letters  found  in  Nemidas*  house  afford  corroboration  to  his 
testimony.  We  are  of  opinion  that  they  do  not.  No  unfavourable  inference 
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can  be  drawn  from  them  unless  we  in  the  first  place  accept  as  true  the 
explanation  given  of  their  meaning  by  Nemidas  himself.  l!hey  are 
ambiguously  worded  and  by  themseWes  do  not  essentially  establish  any 
circumstances  which  can  be  taken  as  corroborative  of  Nemidas'  or  any 
other  accomplice's  story.  The  letters  lean  upon  Nemidas  and  Nemidas 
leans  upon  them.  The  Session  Judge  with  respect  to  them  says  **  There 
is  no  more  suggestion  of  partnership  in  them  than  there  is  of  murder/' 
Upon  this  we  must  observe  that  to  make  them  corroborative  evidence  in 
this  case  they  must  be  suggestive  of  murder  and  of  nothing  else. 

Then  the  evidence  as  to  the  implication  of  Chatur  is  again  the 
testimony  of  Nemidas  for  that  of  Teshin  must  be  set  aside  altogether  as 
was  done  by  the  Judge.  The  learned  Advocate  General  laid  great  stress 
on  the  circumstance  that  Chatur  had  an  object  to  gain  in  procuring  the 
death  of  the  Nawab  of  Bajana;  but  he  pointed  to  no  evidence  of  an 
engagement  that  Chatur  was  to  be  installed  as  Dewan  to  the  Nawab's  son. 
A  mere  hypothesis  to  that  effect  cannot  be  made  the  basis  of  a  conviction 
of  conspiracy  such  as  has  been  alleged  against  Chatur;  otherwise  there 
is  not  a  son  of  a  wealthy  father  but  may  fall  a  victim  to  the  designs  of 
intriguing  villains. 

The  Advocate  General  next  urged  that  Chatur  supplied  Nemidas 
with -money  when  he  was  at  Patri;  and  that  this  afforded  corroboration  to 
Nemidas'  story.  We  must  observe  here  that  the  Advocate  General  did 
not  in  the  Court  below  either  from  forgetfulness  or  any  other  cause,  call 
evidence  to  show  that  when  Nemidas  was^first  apprehended  no  money 
was  found  on  his  person.  It  would,  in  the  absence  of  such  evidence,  be 
as  wrong  to  depend  on  Nemidas'  testimony  on  this  point  as  it  would  be 
to  depend  on  his  own  explanation  of  the  letters  found  with  him. 

Lastly  it  was  urged  that  Chatur  supplied  the  party  with  a  couple  of 
quilts  from'^his  own  house.  This  we  think  can  be  explained  by  the 
circumMance  of  Chatnr's  acquaintance  with  Chhotalal  which  notwith- 
standing Chatur's  denial  we  hold  to  be  sufficiently  established.  This  is 
the  last  link  in  the  chain  of  evidence  supposed  to  corroborate  the  story  of 
accomplices.  Every  link  is  of  the  weakest  possible  description.  Had 
the  party  which  came  from  Poena  sued  Chatur  for  wages  for  service  done 
him,  no  civil  Court,  we  think,  would  on  this  evidence  hold  Chhotalal  to  be 
an  a^ent  of  Chatur.  Still  more  deficient  is  it  as  a  means  whereby  to 
establish  so  grave  a  charge  against  Chatur. 

The  motive  of  these  people  in  coming  down  from  Poena  to  Patri 
remains  unexplained.  Had  there  been  stronger  evidence  in  the  case  the  mys« 
tery  would  have  required  explanation  at  their  hands.    But  in  the   absence 
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of  a  design  on  the  part  of  ChaTur  to  murder  the  Nawab  of  B^jana  proved  at 
least  prima  facie  by  eyidence  on  which  the  Court  could  safely  act  thejr 
cannot  be  required  to  explain  their  motive. 

There  is  one  circumstance  which  tells  somewhat  against  Ohatur 
and  that  is  his  denial  of  acquaintance  with  Chhotalal  and  the  loan  of  the 
quilts.  If  the  former  denial  however  was  true,  it  would  make  it  impro- 
bable  that  Chhotalal  was  acting  as  Chatur's  agent  taking  it  as  untrue  the 
lending  of  the  quilts  is  quite  consistent  with  Chatur's  innocence.  That 
Ghatur  should  have  falsely  denied  the  loan  is  not  a  matter  affording  a 
ground  for  any  strong  inference  to  his  disadvantage. 

On  the  whole  therefore  we  must  reverse  the  conviction  and  sentence 
passed  on  Chatur. 

Then  with  regard  to  Nankukhan  who  has  separately  appealed.  To 
his  case  many  of  the  observations  apply  which  are  given  expression  in 
the  case  of  Chatur.  That  Nankukhan  went  from  Poena  to  Patri  for  some 
evil  purpose  appears  not  improbable.  He  has  not  accounted  for  that 
journey  in  such  a  way  as  to  satisfy  our  minds  that  he  was  a  perfectly  in* 
nocent  party,  but  it  is  necessary  in  order  to  establish  a  case  of  abetment 
of  murder  not  only  that  the  person  accused  should  have  entertained  an 
evil  design  in  general  but  that  he  should  have  entertained  the  specific 
design  or  participated  in  the  design  forming  the  basis  of  the  charge.  For 
the  existence  of  such  a  design  and  of  Nankukhan's  participation  in  it  we 
have  in  this  case  to  rely  wholly  on  the  testimony  of  accomplices.  There 
is  no  other  independent  testimony  tending  to  fix  him  With  the  particular 
offence  ot  which  he  has  been  convicted.  We  must  therefore  reverse  the 
conviction  and  sentence  passed  on  Nankukhan  also. 


^  February  JS76.  Melvfll  &  Nanabhat,  JJ, 

Reff.  V.  Jethya  Alliaji.^ 

PoKce  Act  (Bom.  Act  FllcflS^J),  See.  3^B)lice^DutieM. 

The  da^ee  of  the  Police  are  divisible  into  three  heads : — (1)  those  imposed  apon  them  bf 
the  rales  framed  bj  the  Commissioner  and  approred  by  the  Gorernm?nt ;  (2)  those  imposed  by 
mlet  or  orders  which  the  Commissioner  may  make  preyenting  abuse  or  neglect  of  duty  and 
(S)  those  imposed  by  law. 

The  accused  was  charged  under  section  26  of  Bombay  Act  YII  of 
1867,  of  wilful  neglect  of  lawful  order  made  by  a  competent  authority,  in 
having  refus^  to  destroy  stray  dogs  when  directed  to  do  so  by  the 
Superintendent  of  Police. 

Order.— rThe  duties  of  the  Police  may  be  divided  into  three  heads,  vU: — 
^Criminal  Review  No.  229  of  1S75. 
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(I)  Those  imposed  upon  them  by  ruleinTramed  by  the  Oommissioner 
mnd  approved  by  QoTemment  (Bombay  Act  YII  of  1867^  sectioii  13);  (2) 
Those  imposed  by  rules  or  orders  which  the  Commissiomer  may  make 
preyenting  abuse  or  neglect  of  duty  .&c.  (same  section);  (3)  Those  imposed 
by  law* 

The  duty  of  destroying  stray  dogs  is  one  which  can  only  be  brought 
under  the  first  of  these  heads, — and  as  the  rule  relating  to  it^  though  it 
has  been  in  force  for  years,  is  stated  not  to  have  received  the  approval  of 
Government^  it  is  on  this  account  invalid  and  a  conviction  for  a  breach 
of  it  is  ill^al. 

On  this  ground  the  Court  would  reverse  the  conviction  and  sentence. 

The  destruction  of  stray  dogs  may  be  very  necessary  and  if  l^ally 
made  one  of  the  duties  of  the  Police.  No  Policeman  has  a  right  to 
complain  of  what  is  one  of  the  conditions  of  his  services,  but  this  Court 
cannot  uphold  such  convictions  as  the  present,  until  the  existing  rule  has 
been  rendered  valid  by  the  formal  approval  of  Government. 

The  Court  therefore  reverses  the  conviction  and  sentence. 


7  June  1876.  Melyiu  A  Eemball,  JJ. 

Rear.  V.  Wa«apa.*  Rear*  v.  Timava.* 

Evidence  Act  (Jo/187S),  See.  ^^Retraeted  confession —AecompUee — Evidenee. 
The  retracted  confessions  of  accompUces  may  be  taken  into  consideration  under  section  30 
of  the  Indian  Eridence  Act,  when  there  is  evidence  tending  to  conviction,  hot  they  cannot  form 
the  basis  of  a  cooTiction^hen  there  is  no  evldenoe  whatever. 

Judgment. — We  have  not  thought  it  necessary  to  hear  the  counsel 
for  the  second  prisoner  Timava.  It  is  not  the  practice  of  our  Courts  to 
convict  ah  accused  person  on  the  uncorroborated  evidence  of  accomplices. 
In  the  case  of  the  prisoner  Timava  we  have  not  even  the  .evidence  of 
accomplices  :  we  have  nothing  but  the  retracted  confessions  of  accomplices, 
which  under  section  30  of  the  Evidence  Act  may  be  taken  into  considera- 
tion when  there  is  evidence  tending  to  conviction,  but  which  cannot  form  the 
basis  of  a  conviction  when  there  is  no  evidence  whatever. 

On  this  point,  we  concur  in  the  views  expressed  by  the  Calcutta  and 
Madras  High  Courts,  (24  W.  R.,  Criminal  Rulings,  42 — ^7  Madras  High 
Court,  app.  15). 

The  conviction  of  the  first  prisoner  Wasapa  for  abetment  of  murder, 

when  the  charge  against  him,  was  a  charge  of  murder  only,  was  illegal  (11 

Bom.  H.  C,  240).    But  the  evidence  shows  that  Wasapa  not  only  abetted 

the  murder  but  was  present  when  the  murder  was  committed,  and  there- 

*Confirmation  case  No.  19  of  1S76. 
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fore  he  omst  be  deemed  to  ha^e  committed  murder  (Indian  Penal  Code, 
section  114). We  are  tkerefare^  sitting  as  a  Court  of  Appeal,  able  to  alter 
tke  finding  to  one  of  murder,  the  offence  with  which  the  prisoner  was 
charged,  and  it  is  not  necessary  for  us  to  order  a  new  trial. 

We  accordingly  alter  the  finding  of  the  Sessions  Court  in  the  case  ot 
prisoner  No.  1  Wasapa  to  one  of  culpable  homicide  amounting  to  murder. 
Ba-vipg  r^ard  to  all  the  circumstances  of  the  case,  we  commute  the 
sentence  to  one  of  transportation  for  life. 


S  June  1876.  Rbmbail  &  N4vabhit,  JJ. 

Rear*  V.  Oanpaya.* 

Criminal Proeednrt  Code  (Act  X  oj  1872X  Sec,  Slt-^  Juvenile  t^ender^Theftina  dwelling 
kmtse — Sentenee^^irt^fmemenU^Beformakry  School. 

A  Haglrtrate  finding  s  jnyenile  offender  gniKj  of  tLeft  in  a  building  sentenced  him  to 
three  months*  rigoTons  imprisonnent  and  ordered  that  in  place  of  this  sentence  the  offender 
•honld  be  confined  in  a  Beformatorj  for  fourteen  months:— 

Held,  that  the  Magistrate  having  once  passed  a  aentence  of  imprisonment  for  a  particniar 
tcim  cannot  direct  that  the  offender  shall  be  confined  in  a  Befonnatory  for  a  longer 
terai. 

The  accused  aged  14  years  was  convicted  by  the  Second  Class 
Magistrate  of  Bhiwndi  of  theCt  under  section  380,  Indian  Penal  Code. 
Ihe  Magistrate  in  passing  the  sentence  ordered  that  in  the  place 
of  the  lad  undergoing  three  months'  rigorous  imp||;^sonment,  he  should 
under  section  3i8  of  the  Criminal  Procedure  Code,  be  sent  to  a  reformatory 
for  fourteen  months.  The  District  Magistrate  of  Thana  referred  the  case 
to  the  High  Court  observing — <'I  submit  that  the  order  of  the  Second 
Class  Magistrate  was  illegal,  because,  there  not  being,  that  I  am  aware  of^ 
any  law  prescribing  that  a  certain  period  of  confinement  in  a  reformatory 
shall  be  considered  equal  to  a  certain  period  of  imprisonment  it  must  be 
presumed  that  a  Magistrate  has  not  power  to  make  an  order  for  such 
confinement  for  a  longer  period  than  that  for  which  he  could  order 
imprisonment." 

Ordsb. — It  was  not  competent  to  the  Magistrate  having  once  sentenced 
the  accused  to  3  months'  rigorous  imprisonment,  to  direct  that  he  should 
be  detained  in  lieu  thereof  to  14  months  in  a  Reformatory.  However 
having  regard  to  the  circumstances  of  the  case,  the  Court  alters  the 
sentence  from  that  of  3  months'  rigorous  imprisonment  to  that  of  6 
monthsj  and  that  he  be  detained  for  the  latter  period  in  the    Reformatory. 

^Criminal  BuUng.    Criminal  Bcfeienoe  No.  36  of  U76. 

Digitized  by  VjOOQ  IC 


110  UNREPORTED   CRIMINAL  ClASES.  [1876 

26  July  1876.  BssoLOTroir  iir  Obambbbik* 

Sholapup  Session  Judflre's  Liettap  Mo.  888.* 

Otiminai  Procedure  O^de  (ActX  of  JiSr^),  Sec.  l97'^Magisirate^Leave'^€ommitiea^ 
Illegality  ^Eigh  Court, 

A  Magistrate  abont  to  go  on  leave  exercises  an  improper  discretion  in  committing  to  the 
Court  of  Session,  a  case  properly  triable  bj  the  Magistrate,  merely  on  the  ground  that  the  wi*» 
nesses  for  the  defence  are  not  in  attendance,  and  that  it  would  be  inconvenient  for  his  snceeMor 
to  c<mimence  the  trial  anew:  but  in  so  doing  be  does  not  commit  any  such  illegality  at  will  justify 
the  High  Court  in  quashing  the  commitment. 


6  October  1876.  '  Pull  Bbkch. 

{Preheat  \  Wbstbopp,  C.  J.,  and  Mblvxll,  Kbmball  &  Nahabhai,  JJ.] 

Rear.  V.  Appa  Mallya.* 

High  Couri^Amended  Letters  Patent,  See.  %9^Traneferl^rimitMl  appeal. 
Under  section  29  of  the  Amended  Letters  Patent  of  28th  December  1865,  the  High  Court 
oan  transfer  for  hearing  by  itself,  a  criminal  appeal  filed  in  a  Court  of  Session. 

The  accused  in  this  case^  applied  to  the  High  Court,  for  transferring 
to  itself  his  appeal  then  pending  before  the  Sessions  Judge  of  Kanara.  The 
Sessions  Judge  in  his  report  also  expressed  an  opinion  that  as  in  the 
previous  case,  he  had  formed  his  opinion  about  the  case,  it  would  be  satis- 
factory to  himself  and  to  the  appellant  if  the  appeal  were  transferred  from 
his  Court. 

The  High  Court ,  in  transferring  the  appeal  to  itself^  recorded  the 
following 

Order. — As  it  will  be  necessary  for  this  Court  to  consider  the  pro- 
ceedings in  the  case  of  the  Qaeen  y.  Appa  MaUay  for  the  purpose  of  d^er- 
mining  whether  the  sanad  of  Appa  Mallay  as  a  pleader  should  be 
cancelled  or  revived  it  is  convenient  that,  the  appeal  should  be  heard  by 
this  Court.  For  this  reason  and  also  for  the  reason  stated  in  the  letter 
from  the  Sessions  Judge  of  Kanara  No.  778  dated  I8th  August  1876,  this 
Court  under  the  provision  of  Section  29  of  the  Letters  Patent  orders  that 
the  hearing  of  the  said  appeal  be  transferred  from  the  Sessions  Court  of 
ICanara  to  this  Court. 


5  October  1876.  Mblvill  A  Nakabhat,  J  J. 

Reff.  V.  Appa  Mallya.t 

Praud^^reditor-^Assigiunent  of  property^Diteharge  of  debt. 
A  creditor  commits  no  fraud,  who  anticipates  other  creditors  and  obtains  a  discharge  of 
his  debt  by  the  assignment  of  anj  property,  which  has  not  already  b^ea     attached  by  another 
creditor. 

*  Criminal  Ruling.  f^riminal  Appeal  No.  207  of  1876. 
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This  appeal  vas,  as  will  be  seen,  from  the  preceding  case  transferred 
to  the  High  Court,  from  the  Oourt  of  Sessions  at  Eanara. 

The  appeal  came  on  for  hearing  before  a  Bench  composed  of  MelvUl 
and  Ifanabhai  Haridcta^  JJ.  who  delivered  the  following 

Judgment.— The  Appellant,  Appa  Mallya,  is  a  pleader  in  the  Court 
of  the  Subordinate  Judge  at  Carwar,  and  has  been  convicted  under  section 
207  of  the  Indian  Penal  Code,  of  fraudulently  accepting  property,  intend- 
ing thereby  to  prevent  it  from  being  taken  in  satisfaction  of  a  decree  of 
a  Court  of  Justice. 

The  circumstances  of  the  case  are  these.  The  appellant  was  pleader 
for  one  Lakshman  in  a  suit  brought  against  Timapa  and  another  in  the 
Court  of  the  Subordinate  Judge  at  Carwar.  A  decree  was  passed  in 
Lakshman's  favour  on  the  26th  June  1873,  and  this  decree  was  assigned 
by  Lakshman  to  the  Appellant  by  a  formal  conveyance,  executed  on  the 
23rd  July  1873.  The  consideration  for  the  assignment  is  stated  by  Laksh- 
man and  the  Appellant  to  have  been  a  balance  of  account  amounting  to 
Rs.  400.  The  prosecution  alleges  that  there  was  no  such  debt  due  by 
Lakshman  to  the  Appellant,  and  that  the  assignment  was  a  mere  colorable 
transaction. 

The  motive  for  the  transaction  is  thus  stated  by  the  prosecution. 
One  Pandurang  had  obtained  several  decrees  against  Lakshman  in  the 
Oourt  of  the  Subordinate  Judge  at  Belgaum.  On  or  before  the  llth  July 
1873,  he  applied  to  the  Court  of  Belgaum  for  execution  of  one  of  these 
decrees  by  attachment  (as  the  prosecution  allege)  of  Lakshman's  decree 
i^ainst  Timapa  :  and  to  avoid  this  execution,  the  decree  was  assigned  by 
Lakshman  to  the  appellant,  who  was  to  hold  it  as  a  trustee  for  Lakshman. 

The  darkhast  presented  by  Pandurang  is  not  in  the  case ;  so  that 
there  is  no  direct  evidence  that  Pandurang  asked  for  the  attachment  of 
Lakshman's  decree,  and  not  for  some  other  form  of  relief.  This  omission 
is  the  only  fault  which  we  have  to  find  with  the  proceedings  in  the  case, 
which  has  been  most  carefully  and  ably  tried  by  the  Magistrate,  Mr» 
Ingle.  But,  assuming  that  the  darkhast  was  for  the  attachment  of  the 
decree,  it  is  certain  that,  at  the  date  of  the  assignment  to  the  Appellant 
Lakshman  had  received  no  official  notice  of  Pandurang's  application. 
The  assignment  was  on  the  23rd  July,  and  the  notice  of  Pandurang'a 
application  was  not  posted  on  Lakshman's  door  at  Nandigad  until  the 
22nd  July,  on  which  date  Lakshman  was  absent  at  Earwar.  The  Magis- 
trate says  that  "probably  they"  (Lakshman  and  the  Appellant)  "may 
have  received  private  information.''  No  doubt  thists  possible,  and  this 
is  all  that  can  be   said.     There  is  indeed  the  evidence  of  four  witnesses 
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(Nos.  2,  5y  8  and  9)  vho  relate  certain  oonyersationB,  which  (if  the  witnes- 
ses were  believed)  would  show  that  Lakshman  was  aware  of  Pandurang's 
application  and  that  he  and  the  appellant  were  c<mspiring  to  defeat  it« 
But  the  statements  of  two  of  these  witnesses  have  been  wholly  disbelieved 
by  the  Magistrate  and  a  third  he  does  not  consider  altogether  reliable. 
We  have  no  hesitation  in  rejecting  the  evidence  Qf  all  these  witnesses  as 
untrustworthy.  There  is  in  our  opinion  no  proof  that  either  Lakshman 
or  the  appellant  knew  of  Pandurang's  application  : — ^though  of  course 
Lakshman  knew  that  Pandurang  held  decree  against  him^  which  he  might 
at  any  time  attempt  to  execute. 

But,  assuming  that  Pandurang's  application  was  for  an  attachment 
of  Lakshman's  decree  and  assuming  further  that  Lakshman  and  the 
appellant  were  both  aware  of  the  application,  and  that  the  intention  of 
the  sale  of  the  decree  was  to  prevent  it  from  being  taken  in  execution  by 
Pandurang,  the  appellant  has  still  not  committed  any  offence,  provided 
that  the  sale  was  a  bona  fide  one  and  in  consideration  of  a  debt  really  due. 
A  creditor  commits  no  fraud,  who  anticipates  other  creditors  and  obtains 
a  discharge  of  his  debt  by  the  assignment  of  any  property,  which  has  not 
already  been  attached  by  another  creditor.  If  therefore  every  thing  else 
be  assumed  in  its  favour,  the  prosecution  is  still  bound  to  show  that  the 
sale  of  the  decree  was  not  a  real,  but  a  fictitious  transaction  ;  and  this 
amounts  to  saying  that  the  prosecution  is  bound  to  prove  that  the  sum  of 
Rs.  400,  which  purports  to  have  been  the  consideration  for  the  sale,  was 
not  due  by  Lakshman  to  the  Appellant. 

On  this  point  the  prosecution  has  offered  no  evidence,  and  it  is  of 
course,  difficult  to  prove  a  negative.  What  tells  against  the  appellant 
is  not  any  evidence  that  the  debt  was  Tiot  due,  but  the  very  unsatisfactory 
nature  of  evidence  produced  by  the  appellant  to  show  that  the  debt  wm 
due.  This  evidence  consists  of  a  piece  of  paper  (Exhibit  I)  purporting  to 
be  a  memorandum  of  advances  made  to  Lukshman  between  the  1st  Decem- 
ber 1870,  and  the  23rd  July  1873,  signed  from  time  to  time  by  Lukshman, 
and  showing  a  final  total  of  Rs.400,  as  ascertained  on  the  last  mentioned 
date  on  the  occasion  of  executing  the  deed  of  sale  of  the  decree.  We  quite 
agree  with  the  Magistrate  that  this  memorandum  is  a  very  suspicious 
document.  It  is  not  likely  that  a  pleader  would  lend  sum  of  Rs.  100  (for 
Exhibit  I  shews  two  loans  of  that  amount)  without  taking  some  better 
security  than  an  unstamped  L  0.  U.  It  is  not  likely  that  if  Exhibit  I 
had  been  in  existence,  it  would  not  have  been  produced  before  this  crimi- 
nal trial  took  place.  The  appellant  brought  a  civil  suit  to  raise  Pandu- 
rang's attachment  on  tfie  decree.  In  that  suit  the  Subordinate  Judge  founl 
that  the  sale  of  the  decree  to  the  appellant  was  a  collusive,  and  that  thd 
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appellant  had  not  proved  that  Rs,400  were  really  due  to  him  by  Lakshman: 
The  District  Judge  in  appeal  came  to  the  same  conclusion.  Yet,  through 
the  whole  course  of  that  suit,  although  not  only  his  money,  but  his  pro- 
fessional reputation  was  at  stake,  the  appellant  never  produced,  nor  even 
alluded  to  the  existence  Of  the  memorandum  Exhibit  I.  His  explanation 
is  that,  as  the  memorandum  was  unstamped,  he  could  not  have  appeared 
it  in  evidence  ;  and  this  is  no  doubt  true.  But  all  that  the  memorandum 
required  to  render  it  admissible  was  that  one  or  more  adhesive  stamps  of 
the  value  of  one  anna  should  be  affixed  to  it.  We  do  not  say  that  the 
appellant  would  have  been  legally  justified  in  affixing  such  stamps  :  but 
we  are  inclined  to  think  that,  if  the  memorandum  had  been  in  existence, 
he  most  likely  would  have  done  so. 

K  we  had  to  decide  the  question  raised  in  the  civil  suit,  viz., 
whether  the  appellant  had  proved  the  sale  to  be  a  bona  fide  one,  we  should 
-not  hesitate  to  decide  that  question  in  the  negative.  We  should  say  that 
he  ought  to  be  in  a  position  to  give  satisfactory  evidence  that  Rs.  400 
were  due  to  him,  and  that  the  only  evidence  which  he  offers  is  most 
unsatisfactory.  But  this  being  a  criminal  trial,  it  is  not  for  the  accused 
to  prove  that  the  debt  was  due,  but  for  the  prosecution  to  prove  that  it 
was  not  due  :  and  in  the  absence  of  evidence  for  the  prosecution,  we  can- 
not uphold  the  conviction,  merely  on  the  ground  that  we  entertain  a 
strong  suspicion  that  the  Exhibit  I  put  in  by  the  accused  has  been 
fiftbricated  for  the  purpose  of  the  defence. 

The  conviction  and  sentence  are  reversed. 


le  N9Pmb0r  1876.  Mbltill  A  Nakabhai,  JJ. 

Reff .  V.  Tasiiwaiit.* 

Hvidenee^Premtmptiim-^BebutHng  evidence* 

Ileaimoibe  accepted  as  a  role  of  law  that  any  preaomption,  however  weak,  ii  sufficient  to 
•nstain  the  conviction  of  an  accused  person,  unless  such  person  be  able  to  give  direc  i  evidence 
to  rebut  sach  presomption. 

Judgment. — In  this  case  the  Appellant,  who  is  pleader  in  the  Court 
of  the  Subordinate  Judge  at  Mel  wan,  presented  on  behalf  of  one  Camil 
De  Souza  a  plaint  for  the  recovery  of  Rs.  76-3-7  principal  and  interest 
due  on  a  bond.  The  bond  was  dated  10th  April  1873  and  became  due  on 
the  10th  July  1873,  so  that  the  period  of  limitation  expired  on  the  10th 
July  1876.  The  plaint  however  was  not  presented  until  the  17th  July  1876, 
and  in  order  to  conceal  the  fact  that  the  suit  was  barred  by  limitation; 
the  figures  "  10  "  were  altered  into  **19"  in  the  bond,  and  in  the  plaint 
*Criminal  Appeal  No.  312  of  1876. 
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1^  similar  alteration  was  made  in  tBat  portion  of  it  wbich  declared  the- 
date  on  which  the  cause  of  action  arose.  In  consequence  of  an  oversight 
however,  the  date  of  the  bond,  as  stated  in  the  plaint,  was  not  altered, 
so  that  the  detection  of  the  forgery  was  almost  inevitable.  The  case  for 
the  prosecution  is  that  the  Appellant  had  procrastinated  in  bringing  the 
suit  (although  the  bond,  and  the  plaint  together  with  a  power  of  attorney 
were  in  his  hands  before  the  10th  July)  because  the  defendant  was  one 
Moro,  a  brother  Yakil.  The  defence  of  the  Appellant  is  that  the  bond,, 
the  plaint  and  the  power  of  attorney,  did  not  reach  him  until  the  17th 
July,  and  that  he  immediately  presented  the  plaint,  without  having 
carefully  examined  it.  or  detected  the  alterations  which  had  been  made 
in  the  plaint  and  in  the  bond.  This  statement  of  the  appellant  receives 
strong  support  from  a  letter,  Exhibit  38,  which  both  the  Session  Judge 
and  the  Assessors  have  found  to  have  been  written  by  one  Ganesh,  an 
active  witness  for  the  prosecution.  If  this  letter  was  written,  as  the 
Assessors  believe,  on  the  date  which  it  purports  to  bear,  the  case  against 
the  Appellant  necessarily  falls  to  the  ground  ;  and  it  appears  to  this 
Court  that  the  Session  Judge's  hypothesis  that  a  false  date  was  inserted 
in  the  letter,  has  no  sufficient  basis.  It  is  not  however  necessary  to  lay 
any  great  stress  upon  this  point.  The  evidence  for  the  prosecution  has 
been  discredited  by  the  Assessors  who  have  given  a  very  careful  and  in- 
telligent consideration  to  the  case  and  in  his  appreciation  of  the  evidence 
the  Session  Judge  has  not  materially  differed  from  the  Assessors.  The 
Session  Judge  says — *' a  comparison  of  the  Assessors'  opinion  with  my 
Judgment  will,  I  think,  show  that  the  difference  arises  from  the  require- 
ments of  the  law  as  to  the  burden  of  proof,  and  not  because  I  have  not 
accepted  their  appreciation  of  the  evidence. ''  The  Session  Judge  there* 
fore  would  have  concurred  with  the  Assessors  in  acquitting  the  appellant 
if  it  had  not  been  that  he  considered  that  the  burden  of  proving  his  inno- 
cence lay  upon  the  appellant  and  that  he  had  failed  to  discharge  himself 
of  that  burden.  It  is  not  therefore  necessary  for  this  Court  to  consider  the 
evidence  in  detail,  and  the  only  question  for  consideration  is  whether  the 
circumstances  of  the  case  raised  such  a  presumption  of  guilt  that,  in  the 
absence  of  any  other  reliable  evidence  of  his  guilt,  the  appellant  ought  to 
have  been  convicted.  The  judgment  of  the  Session  Judge  upon  this  point 
is  founded  upon  sections  106  and  114  of  the  Indian  Evidence  Act.  Section 
106  says, — **  when  any  fact  is  especially  within  the  knowledge  of  any 
person,  the  burden  of  proving  that  fact  is  upon  him."  Section  114  is 
as  follows — '<  The  Court  may  presume  the  existence  of  any  fact  which  it 
thinks  likely  to  have  happened,  regard  being  hckl  to  the  common  course 
of  natural  events,  human  conduct,  and  public  and  private  business,  in 
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-OmAt  relation  to  the  facti  of  the  particular  caie/*  Hie  facts  which  the 
Seesioa  Jii4ge  considers  to  hate  been  especially  within  the  knowledge  of 
<the  Appellant  is  the  fact  that  he  presented  the  bond  and  the  plaint  without 
having  cardfully  examined  them.  But  it  is  manifest  that  this  is  a  fact  of 
which  it  would  be  almost  impossible  for  the  appellant  to  give  any  evidence. 
The  presumption  on  which  the  Session  Judge  has  acted^  as  arising  under 
section  1 14  of  the  Evidence  Act,  is  the  presumption  that  a  pleader  would 
not  be  likely  to  present  a  plaint  without  having  carefully  perused  it  and 
compared  it  with  the  document  on  which  it  was  founded.  This  is  no  doubt 
a  legitimate  presumption,  but  a  presumption  may  be  strong  or  weak, 
and  it  may  be  balanced  or  outweighed  by  other  presumption  equally  strong 
^r  stronger ;  and  it  cannot  be  accepted  as  a  rule  of  law  that  any  presump- 
tion, however  weak,  is  sufficieat  to  sustain  the  conviction  of  an  accused 
person,  unless  such  person  be  able  to  give  direct  evidence  to  rebut  such 
presumption.  It  may  no  doubt  be  said  that  it  is  the  duty  of  a  pleader  care* 
fully  to  examine  all  applications  presented  by  him  in  Court,  and  it  may 
fairly  be  presumed  that  a  pleader  will  generally  do  so.  But  it  is  manifest 
that  the  strength  of  such  a  presumption  depends  upon  many  considerations. 
A  pleader  in  large  practice  must  leave  a  good  deal  to  his  clerk,  and  he 
will  be  likely  to  scrutinise  documents  prepared  for  his  signature  by  his 
clerk  with  a  greater  or  less  degree  of  care^  according  as  he  has  greater 
or  less  confidence  in  the  honesty  and  accuracy  of  his  clerk.  Again  the 
necessity  of  a  careful  personal  scrunity  of  a  plaint  will  depend  very  much 
on  the  nature  of  the  plaint.  In  a  suit  of  a  complicated  nature  it  Would 
be  strange  if  the  pleadings  were  not  drawn,  or  at  least  carefully  examined 
by  the  pleader  himself: — but  in  a  suit  on  a  mere  money  bond,  or  pro- 
missory note  in  which  the  plaint  is  drawn  in  a  stereotyped  form,  a 
pleader  might,  without  being  liable  to  any  imputation  of  great  careless- 
ness, trust  an  experienced  subordinate  to  make  the  necessary  entry  of 
dates  and  other  formal  matters  :  still  more,  if  the  pleader  had  previously 
examined  the  plaint  (as  he  may  well  have  done  in  the  present  case)  and 
found  it  correct,  when  it  was  sent  for  the  signature  of  the  plaintiff,  may 
he  have  signed  and  presented  it  without  further  examination  when  it  was 
returned  to  him  with  the  signature  of  the  plaintiff  attached.  Looking  to 
the  nature  of  the  plaint  in  this  case  and  to  the  manner  in  which  the  altera- 
tions have  been  made,  it  appears  to  this  Court,  that  the  presumption  that 
the  Appellant  must  have  examined  the  plaint  and  the  bond  before  he 
presented  them,  and  that  he  could  not  have  failed  to  detect  the 
alterations,  is  not  in  itself  a  very  strong  presumption.  On  the  other 
hand  there  are  counter-presumptions  equally  coming  within  the 
.#cope     of    section     114     of     the    Evidence     Act,     which    appear     to 
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this     Court    much    more    weighty    than    that     on    which    the    Seseion 
Judge  has  acted.     It  is  a  presumption  from  the  common  course  of  human 
conduct  that  a  man  will  not  without   adequate  motive  expose  himself  to 
the  risk  of  disgrace  and  ruin.     The  theory  of  the   prosecution  is  that  the 
appellant   acting  as  a  Camil    De    Souza's  legal  adviser,  had  interposed 
every  possible  delay     the   way  of  bringing   a   suit   against   Moro,  (and 
this,  in   spite  of  De  Souza's  urgent  remonstrances)  because    Moro  was  a 
brother  Vakil.     There  is  no  evidence  whatever  that  the  accused  and  Moro 
were  on  such    intimately   friendly    terms    that    the    appellant  would  be 
likely  to  take  any  special  pains  to   enable  Moro  to  evade  payment  of  his 
debts:     and    it    seems   very    unlikely   that    the   accused  should,  merely 
because  Moro  was  a  member  of  the  same  profession  as  himself,  have  run 
the  risk  of  disgusting  such  and   old  and   profitable  client  of  his  own,  as 
De  Souza  is    shown  to  have  been,  and  for  whom  he  was  actually  at  the 
time  professionally  engaged  in  several  other  suits.     And  again,  supposing 
that  through  his  procrastination  and  carelessness  (for  it  is  not  suggested 
that  it  was  done  wilfully)  the  Appellant  had  allowed  the  period  of  limita- 
tion to  elapse,  it  seems  in  the  highest  degree  improbable  that  he  should  have 
attempted  to  repair  his  error  by  perpetrating  such  a  fraud  as  that  of  which 
he  has  been  convicted.     If  he  had  done  nothing,  then  at  the  worst  nothing 
more  could  have  happened  to  him  than  to  be  called  upon  to  pay  to  De  Souza 
the  very  trifling  amount  due  to  him  by  Moro,     On  the  other    hand    if  he 
attempted  to  palm  off  upon  the  Court  a  clumsily  forged  document,  he  was 
almost  certain  to  be  detected  and  the  consequences  to  himself  would  be 
absolutely  ruinous.     The  forgery   is,  as  the  Session  Judge  observes,  of  a 
very  manifest  kind,  care   not  having   been   taken  to   alter  the  date  of  the 
bond,  as  stated  in  the  plaint,  so  as  to  make  it  correspond   with  the  fraudu- 
lent alteration  in    the  bond    and    in  another    part  of   the  plaint.     The 
Session  Judge  says: — ^'what  weighs    with  me  most  in  this  case  is  what 
appears    to    me  to   be    the    extreme    improbability    of   a    person   like 
Camil  De  Souza  attempting  to  play   such  a  trick   as  the  defence    theory 
supposes    npon  an    intelligent   and  experienced  Vakil ".      But  surely 
there  is  a  still  more  extreme  improbability  in  a  person  like  the  appellant 
attempting  to  play  such  a  trick  as  the  prosecution  theory  supposes  on  an 
intelligent  and   experienced  Judge,   who   would  be  assisted  in  discovering 
the  trick  by  an  intelligent  and  experienced  Vakil,  who,  as  being  himself 
defendant   in  the  suit,  would  be  personally  interested  in    exposing   the 
fraud. 

On  the  whole  it  appears  to  this  Court  that  the  Assessors  were  right 
in  acquitting  the  appellant.  Prima /ocia  the  probability  that  the  fraud 
\vas  perpetrated  by  Camil  De  Souza,  or  one  of  his  clerks,  is  much  greater 
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tban  that  it  wai  perpetrated  by  the  appellant.  The  letter  Exhibit  33  is 
strongly  in  favour  of  the  appellant.  The  rest  of  the  evidence  -was  in  the 
opinion  of  the  Session  Judge  as  well  as  of  the  Assessors,  wholly  insufficient 
for  conviction.  The  legal  presumption  on  which  the  Session  Judge  has 
almost  exclusively  acted,  is  in  itself  very  weak,  and  is,  in  the  opinion  of 
this  Court,  rebutted  by  counter  presumptions  similar  in  kind  and  very 
much  more  weighty. 

The  conviction  and  sentence  must  be  reversed. 


SO  November  1876,  Mblvill  &  ISakabhai,  JJ« 

Reff .  V.  l0Ub  Musa.* 

Penal  Code  {Act  XLVof  I860),  8eo.  21  (9)— Broew/i  Thakurs^  Belief  Act  {XV  of  lS7S)-« 
Hanager^Karhoon-^Publie  eervamt. 

A  Earknn  employed  to  execute  reyenae-processeB  and  receiye  rents  by  a  manager  appointed 
nnder  the  Broach  Thakors*  ReUef  Act  is  a  public  seryant  within  the  meaning  of  section  21  (9) 
of  the  Indian  Penal  Code,  as  such  Karkun  receive8>ent8  not  only  on  behalf  of  the  Thakur  but 
also  on  behalf  of  Government. 

Order. — A  manager  appointed  under  Act  XV  of  1871  has  the  same 
powers  as  a  Collector  for  the  purpose  of  realising  and  recovering  the  rents 
and  profits  of  a  Thakore's  estate  (section  17).  The  Government  Revenue 
is  a  first  charge  upon  the  rents  and  profits  so  recovered  (section  5).  The 
Court  thinks  that  a  Karkun  employed  by  the  Manager  to  execute  revenue 
process  and  to  receive  rents  not  only  on  behalf  of  the  Thakore,  but  also 
on  behalf  of  Government  comes  within  the  definition  of  a  public  servant 
contained  in  section  21 ,  clause  9  of  the  Indian  Penal  Code.  The  Court 
accordingly  reverses  the  order  of  the  District  Magistrate  and  restores  the 
conviction  and  sentence  passed  by  the  2nd  Class  Magistrate. 


21  November  1876.  Msltill  Ss  Nanabhai,  JJ. 

RMT.  v.  Gtopala-t 

I^nal  Code  (Act  XLVof  IS60\  See.  l^-^Previoue  eonvieiUm'^entenee. 

The  aoeosed  having  been  preriousljr  convicted  of  an  offence  punishable  under  Chapter  XII  or 
Chapter  XYII  of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  three  years  or  up« 
wards,  was  subseqaently  convicted  of  an  offence  under  one  of  these  chapters  punishable  with 
imprisonment  which  may  extend  to  three  years  : — 

ffeldt  that  a  sentence  of  ten  years'  transportation  is  an  illegal  one.  Under  section  75  of  the 
Indian  Penal  Code  the  accused  may  be  transported  for  life  but  he  cannot  be  imprisoned  for  a 
longer  period  than  six  years, 

*Oriminal  Biding,    Criminal  Appeal  No.  110  of  1876. 
^Oriadnal  Buling.  Criminal  Review  No.  186  of  1876 ;  Criminal  appeal  No.  210  of  1876. 
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Thb  aocated  in  this  case  wm  charged  tmder  f6eti<m  411,  Indian 
Penal  Code,  with  haying  duhonestlj  reo^ved  itolen  property ,  and  under 
section  414  of  the  Code  with  assisting  in  concealment  of  stolen  property. 
The  accused  having  been  previously  convicted  of  theft  on  17th  October  18ft5 
and  again  of  house-breaking  by  night  on  the  18th  February  1873, 
was  in  this  case  sentenced  ^'  in  consideration  of  previous  convic* 
tions  of  offences  punishable  under  Chapter  XYII  of  the  Indian 
Penal  Code  "  to  be  transported  for  ten  years,  the  sentence  of  transporta- 
tion being  awarded  in  place  of  rigorous  imprisonment  under  sections  59- 
75  of  the  Indian  Penal  Code. 

Ordbb. — The  sentence  is  illegal  under  section  75  of  the  Indian  Penal 
Code:  the  prisoner  might  have  been  transported  for  life,  but  not  for  a 
shorter  term,  nor  for  imprisonment,  for  more  than  six  years,  being 
double  the  amount  of  punishment  to  which  he  was  liable  under  section 
414  of  the  Indian  Penal  Code. 

The  offence  in  this  case  is  not  a  serious  one,  and  was  committed 
previously  to  the  last  conviction,  under  which  the  prisoner  is  already 
undergoing  a  sentence  of  5  years'  imprisonment.  The  Court  therefore 
reduces  the  sentence  to  one  of  two  years'  rigorous  imprisonment. 


SI  November  1876.  Mblvill  &  Nahabhat,  JJ. 

Rear*  ▼•  Dliondl.* 

Criminal  Proo$dwre  Code  {AeiXof  1971),  See,  463— Bom&a^  Act  IT  of  ISBB  ^MamlaC^ 
darU  Ootart-^oUeetor^B  Oomri^SancHon. 

The  OoUector's  Coart  hmving  been  sbolithed  since  the  pasiing  of  Bombay  Act  II  of  186S, 
and  the  Mamlatdart  having  thereby,  for  the  pnrpoaes  of  Bombay  Act  V  of  1864,  ceased  to  be 
tiobordinate  to  the  CoUector,  the  sanction  of  the  Collector  is  not  snfficient  to  authorise  the  pro- 
secution of  a  person  for  having  intentionally  given  false  evidence  before  a  Hamlatdar  in  a 
suit  under  Bombay  Act  V  of  1864. 

Obdbb. — In  this  case  the  sanction  to  the  prosecution  was  given  by 
the  Collector.  Since  the  passing  of  Bombay  Act  II  of  1866  the  Collector's 
Court  has  been  abolished,  and  a  Mamlatdar's  Court  has  ceased  to  be 
subordinate  to  the  Collector.  A  sanction  for  prosecution  under  section 
468  of  the  Code  of  Criminal  Procedure  must  be  given  by  the  Court  before 
which  the  offence  was  committed  or  by  some  other  Court  to  which  such 
Court  is  subordinate.  It  follows  that  the  sanction  of  the  Collector  was 
not  sufficient  to  authorize  the  prosecutioa.  The  conviction  and  sentence 
are  accordingly  annulled. 


^CHminai  Buling,    Criminal  Bevicw  No.  188  of  1876. 


Digitized  by  VjOOQ  IC 


1877]  KM.  V.  KUBHTA.  U9 

isrr. 

SI  January  1877>  Mbltill  <fc  Kbuball,  J  J. 

Queen-EmppeMi  v.  Kiuihya.*  Queen-EmppeMi  v.  Vlthalbhat.* 

Criminal  Proeedmre  Cod$  (Act  X  tflS7i),  Sec.  U^^Tendcr  qf  fordm^Brcachofem- 
tUthM^THah 

The  accused  accepted  the  tender  of  a  pardon  from  the  committing  Magistrate,  and  gate 
CTidence  before  the  Sessions  Coort;  bnt  as  the  Sessions  Judge  and  assessors  considered  that  he 
hadwilfnlly  concealed  essential  facts,  the  Sessions  Judge  at  once  ordered  him  to  be  placed  in  the 
dock  and  convicted  him  on  his  own  plea  of  goiltj  :— 

Held,  that  the  conyiction  was  illegal  and  mnst  be  quashed,  as  the  Sessions  Judge  was  not 
competent  to  Uke  cogniiance  of  the  offence  without  a  commitment  as  directed  under  section  849 
of  the  Criminal  Procedure  Code. 

Judgment. — We  think  that  the  conyictions  in   this  case   oannotbe 
sustained* 

We  will  deal  first  with  the  case  of  Yithalbhat  Prisoner  No.  6,  He 
received  a  pardon  from  the  committing  Magistrate,  and  gave  evidence 
before  the  Session  Court ;  but  as  the  Session  Judge  and  Assessors  consi^ 
dered  that  he  had  wilfully  concealed  essential  facts,  the  Session  Judge  at 
once  ordered  him  to  be  placed  in  the  dock,  and  convicted  him  on  his  plea 
of  guilty.  The  Session  Judge  has  quoted  section  349  of  the  Criminal 
Procedure  Code  as  his  authority  for  this  procedure,  but  it  is  clear  that 
under  section  349  the  Session  Court  ought  to  have  ordered  Yithalbhat' s 
committal  by  a  Magistrate,  and  that  without  such  committal  it  was  not 
competent  to  the  Court  to  take  cognizance  of  any  offence  committed  by 
Yithalbhat  (section  231).  On  this  ground  alone  it  is  necessary  to  quash 
the  conviction  of  Yithalbhat.  But  we  will  go  further  and  say  that  in  our 
opinion  there  was  no  sufficient  groimd  for  withdrawing  the  pardon  given 
to  Yithalbhat.  The  deposition  made  by  Yithalbhat  on  the  8th  September, 
agreed  with  his  deposition  before  the  committing  Magistrate,  which  the 
Magistrate  must  have  considered  to  be  a  sufficient  compliance  with  the 
conditions  of  pardon.  In  that  deposition  Yithalbhat  admitted  that 
he  had  affixed  his  signature  as  an  attesting  witness  on  a  bond  which 
he  knew  to  be  fabricated.  He  says  that  he  did  this  at  the  request  of 
the  obligee  Prisoner  No.  1.  This  appears  probable  enough,  and  there 
would  seem  to  be  no  a  priori  reason  for  saying  that  an  attesting  witness 
must  necessarily  have  come  into  communication  with  any  person 
connected  with  the  fabrication  of  the  bond  except  the  obligee.  On 
the  9th  September  the  Session  Judge  proceeded  to  put  what  we  must 
consider  a  rather  \mdue  pressure  on  Yithalbhat.  The  Session  Judge  said 
to  him  "  you  have  only  given  evidence  about  yourself;  you  have  not 
stated  anything  worth  hearing  about  the  accused."  Under  this  pressure 
*Oriini»ai  JEMing.    Criminal  Appeali  Not.  148  and  9S0  of  1S7S. 
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Yithalbhat  gave  evidence  that  he  had  heard  the  other  prisoners  admit  their 
share  in  the  forgery.  This  evidence  is  not  very  probable ;  and  "we  are 
inclined  to  think  that  Yithalbhat  stated  more  and  not  less  than  he  knew. 
It  certainly  appears  to  us  the  Sessions  Court  had  no  sufficient  ground  for 
saying  that  Yithalbhat  had  wilfully  concealed  anything  essential,  we 
think  that  the  withdrawal  of  the  pardon  which  had  been  granted  to  him 
was  not  justified. 

The  immediate  effect  of  quashing  the  conviction  against  Yithalbhat  is 
that  the  deposition  given  by  him  becomes  admissible  as  evidence  against 
the  other  prisoners.  But  so  viewed,  it  is  the  evidence  of  an  accomplice 
and  requires  corroboration.  Now  the  only  direct  evidence  in  the  case, 
that  of  witnesses  9,  10,  and  11  has  been  entirely  disbelieved,  and,  as  we 
think,  very  properly  disbelieved  by  the  Session  Judge  and  the  Assessors • 
The  evidence  of  witness  No.  12  appears  to  us  equally  worthle«s.  What 
the  Session  Judge  has  relied  upon  is  certain  inferences  unfavourable  to 
the  prisoners  which  he  has  drawn  from  the  circumstances  of  the  case. 
The  Session  Judge  thinks  that  it  is  improbable  that  prisoner  No.  2  should 
have  executed  a  mortgage  to  prisoner  No.  1  on  the  25th  May  1863,  when 
he  had  already  mortgaged  the  same  property  to  Narayan  on  the  12th 
February  1863.  We  do  not  think  that  this  inference  is  entitled  to  much 
weight.  Concealment  of  a  prior  mortgage  from  a  puisne  mortgage  is  un- 
fortunately but  too  common,  and  it  is  clear  from  the  conduct  of  prisoner 
No.  2  in  executing  a  mortgage  (Exhibit  24)  of  his  property  at  a  time  when 
he  had  ceased  to  have  any  interest  in  it,  that  he  is  not  very  particular  in 
such  matters.  Again  the  Session  Judge  lays  great  stress  on  the  circum** 
stance  that  in  the  course  oS  certain  proceedings  taken  by  prisoner  No*  2,  to 
set  aside  the  Court  sale  of  the  property  in  1873,  nothing  was  said  by 
prisoner  No.  2,  nor  by  the  father  of  prisoner  No.  1,  who  gave  evidence  in 
the  case^  regarding  the  existence  of  a  mortgage  in  favour  of  prisoner  No.  1. 
But  it  must  be  remembered  that  the  olgeet  of  prisoner  No.  2,  in  those 
proceedings  was  to  show  that  the  property  had  been  sold  at  an  undervalue^ 
and  it  would  not  have  served  that  purpose  to  show  that  the  property  was 
burdened  with  a  mortgage.  There  was  no  immediate  necessity  for  putting 
forward  the  mortgage,  which,  if  genuine,  was  not  imperilled  by  an  auction 
sale  of  the  right,  title  and  interest  of  the  mortgagor.  There  are  no  doubt 
certain  circumstances  which  throw  considerable  suspicion  on  the  bond 
Exhibit  5,  which  is  alleged  to  have  been  forged.  It  is  unlikely  that 
prisoner  No.  2  should  have  bought  a  stamp  of  8  annas  from  his  father. 
It  is  suspicious  that  the  writer  of  the  endorsement,  transferring  tho 
stamp  paper,  should  have  first  written  the  figure  7  instead  of  6  in  the 
date  1863.     Such  a  slip  of  the  pen  would  be  much  more  likely  to  occur,  if 
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the  writer  were  writing  in  1873  than  if  he  were  writing  in  1863.  It  it 
•also  strange  that  prisoner  No.  1  should  have  brou^t  no  suit  against  his 
mortgagor  until  1875 — these  circumstances  create  great  suspicion  as  to 
the  genuineness  of  Exhibit  5  ;  but  we  do  not  think  that  we  should  be 
Justified,  merely,  on  such  suspicion,  and  on  the  evidence  of  an  accomplice 
which,  so  far  at  least  as  it  afiects  all  the  prisoners  except  the  first,  is  for 
^  reason  which  we  have  already  stated,  even  more  unreliable  than  the 
evidence  of  accomplices  ordinarily  is,  in  upholding  the  convictions  and 
sentences  which  have  been  recorded  against  the  prisoners. 

These  convictions  and   sentences   are   accordingly  reversed  and  it  is 
ordered  that  the  prisoners  be  discharged. 


15  March  2877.  Resolution  ik  Chambsrs. 

KaladfiTl  Mairlstpata's  Letter  No.507.« 

Criminal  Procedure  Code  {Act  X  of  1872X  See,  215,  Exp.  S.-^Aeeused— Discharge. 

Eiq[>lanation  3  of  section  215  of  the  Code  of  Criminal  Procedure  does  not  prevent  the  dis- 
charge of  sn  accoBed  person,  if  all  the  witnesses  named  for  the  prosecntion,  who  are  forth- 
coming  and  aocessihle,  haye  been  examined. 


£1  March  1S77.  Bbsolution  in  Chihbsbsl 

RatnaffiPl  MugimtruX&m  Liettep  No.  e76.* 

Criminal  Procedure  Code  (Aet  X  of  1872),  See.  ns^PtiUce  offieer^Bail^Magistrate^ 
Prima  fade  case-^Committal^Be^rresU 

A  Police  officer  reports  for  the  orders  of  a  liagistrate  a  nonbailahle  case  under  seetton 
US  of  the  Code  of  Criminal  Procedure,  admitting  the  aocused  to  bail,  there  not  being  in  thf 
.Police  officer's  opinion  sufficient  evidence  to  justify  the  immediate  transmission  of  the  aociiMd 
to  the  Magistrate.  The  Magistrate,  however,  considers  that  the  evidence  does  esteblish  a  prima 
fada  ca»e,aad  ho,  accordingly,  orders  its  eommittal  to  him:— 

i2eio2v0(l»  that  the  admission  to  bail  by  the  Police  under  section  125  of  the  Code  being  a 
paisly  pvoHtional  artangement,  when  the  Magistrate  determines  that  there  is  a  prima  faci^ 
of  a  Boe  bailable  offeaee,  he  should  be   re-arrested  and  forwarded  to  the   Magistrate  In 


41  March  1S77.  _  Bbsolution  in  Cbambbm 

Thana  Maffistpate's  Letter  No.  767.* 

Criminal  Procedure  Code  (Act  X  of  1872),  Sec.  UZ^^oi^essiou'^Aecuted^MagistraU. 

A  Magistrate  is  not  debarred  from  recording  the  confession* of  an  accused  person  ander 
aeetion  122  of  the  Code  of^priminal  Procedure  by  the  circumstance  that  it  may  afterwards  bo 
that  Magistrate's  duty  to  hold  a  preliminary  inquiry  under  Chapter  XV  of  the  Code. 

*Crimin2l  BiUing. 
16 
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S  April  2877*  E^EMBALL   &  Navabhai,  JJ^ 

Queen-Emppess  v.  Bhow.t 

Penal  Code  (Act  XL  T  of  I860},  See.  AiO^Trespass^Compound, 
When  a  persQii  nnanthorizedly  enters  the  compound  of  a  house,  he  commits  the  offence  of 
criminal  trespass  and  not  of  honse-trespass. 

Oeder. — The  Court  remits  the  remaining  portion  of  the  sentence  in. 
this  case  for  the  '^  brief  statement  of  reasons  **  does  not  show  any  necessity 
for  so  severe  a  sentence.  The  Court  observes  from  the  ^'  Extract  from  the 
Criminal  Monthly  Return  *'  vide  abstract  in  col.  7 — that  the  house  of  the 
complainant  is  said  to  have  been  entered  ;  whereas  in  ^^  Extract  in  the 
Register  "  a  copy  of  which  is  now  submitted  it  appears  that  the  compound 
only  of  the  complainant  is  entered.  If  the  latter  statement  is  correct  the 
conviction  should  have  been  under  section  440  of  the  Indian  Penal  Code 
of  criminal  trespass  and  not  of  house-trespass  and  the  criminal  return 
has  been  carelessly  prepared. 


^6  April  1877.  Kemball  &  Nanabhat^.  JJ^ 

Queen-Emppess  v.  Dhlpa.* 

Offence '-Nature'^State  qfmind  Prisoner^Commiseion  qfthe  act. 
The  character  of  an  offence  is  determined  by  the  state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  offence.  Where,  therefore,  grave  and  sndden  provocation  is  pleaded  in  a 
case  of  mnrder,  the  question  that  the  Conrt  has  to  decide  is  whether  between  the  cause  of  the 
grave  and  sadden  provocation  and  the  deaUng  of  the  fatal  blow,  there  was  time  for  the  blood  to 
cool  and  for  reason  to  resume  its  seat. 

Order. — The  Court  is  not  clear  that  the  view  taken  of  this  case  by 
the  Assessors  is  wrong.  That  there  was  some  provocation  cannot  be 
doubted.  It  was  caused  in  the  first  instance  by  the  deceased  going  at 
night  to  the  field  of  the  prisoner  and  enticing  away  his  wife  from  her  bed. 
This  would  appear  to  have  been  done  by  him  in  defiance  of  frequent 
previous  remonstrances  and  warnings  by  the  prisoner.  To  punish  thi& 
persistent  disturber  of  his  domestic  happiness,  and^  it  may  be  presumed, 
to  bring  back  his  wife,  the  prisoner  followed  him  on  the  night  in  question  ; 
but  before  he  could  overtake  him,  and,  for  any  thing  appearing  to  the 
contrary,  before  his  rage  had  subsided,  a  fresh  and  a  still  greater  prove* 
cation  was  caused  to  him  by  the  deceased's  illicit  intercourse  with  his 
wife  so  enticed  away.  That  this  additional  provocation  was  '*  grave  "  is 
found  by  the  Session  Judge  and  the  Assessors,  and,  the  Court  thinks  very 
properly. 

The  next  question  to  consider  is  whether  the  provocation  was  sudden 
as  well  as  grave.     The  distance  between  the  prisoner's  t>ed  in  his  field  and 
tCHminal  Review  No,  44  of  1877.    ^Criminal  Appeal  JSfo.  51  of  1877« 
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ihe  place  where  the  adultery  took  place  does  not  appear  to  have  been 
accurately  ascertained,  nor  what  time  it  took  the  prisoner  to  reach  that 
place  ;  but  it  is  clear,  beyond  all  doubt,  that  no  time  whatever  elapsed 
1>etween  the  act  (adultery),  which  caused  the  fresh  provocation  and  the 
consequent  blow  which  proved  fatal.  When  overtaken,  the  deceased  was 
detected  by  the  prisoner  in  the  act  of  committing  adultery  with  his  wife, 
And  was  instantly  killed  by  him  in  such  act.  Can  it  be  said  t]|jat  between 
such  acts — the  cause  of  the  grave  provocation  and  the  fatal  blow — there 
was  **  time  for  the  blood  to  cool  and  for  reason  to  resume  its  seat  ?"  The 
Court  thinks  not ;  and  it  does  not  seem  that  the  provocation  in  the  case 
was  sought  or  voluntarily  invited  by  the  prisoner.  The  Court  is,  therefore, 
disposed  to  agree  with  Assessors,  and  hold  that  the  offence  committed  by 
the  prisoner  was  culpable  homicide  not  amounting  to  murder.  It  is  the 
state  of  the  prisoner's  mind  at  the  time  of  the  assault  which  determines 
the  character  of  the  offence.  The  law  makes  allowance  for  human 
frailties.  If  death  had  not  resulted,  but  grievous  hurt,  section  335  and 
325  of  the  Indian  Penal  Code  would  have  applied. 

The  Court  therefore  alters  the  finding  to  one  of  culpable  homicide  not 
amounting  to  murder  under  section  304  of  the  Indian  Penal  Code,  and 
directs  that  the  prisoner  Dhira  Baji  be  rigorously  imprisoned  for  a  term 
of  five  years. 


26  .Jpril  1877m  Ebmball  A  Nanabhai,  JJ. 

Queen-Bmppess  v.  Muffiran.* 

BaUway  Act  (Ad  XFJIJ  of  lB64y^Betum  Hehet—Tran^er^Attemfi. 

The  act  id  bajisg  an  nn-iued  half  <tf  retarn  ticket ^doef' not  in  itself  amoont  to  an  attempt 
to  trayel  within  the  meaning  of  the  Indian  Railwajrs  Act,  1S54. 

The  accused  was  convicted  under  section  3  of  Act  XVIII  of  1854,  and 
sections  107  and  108  of  the  Indian  Penal  Code,  of  abetment  of  attempting 
to  defraud  railway  company,  in  that  he  abetted  one  Girdhar  Chhagan  in 
the  commission  of  the  offence  of  defrauding  the  B.  B.  &  C.  I.  Railway 
Company  by  selling  him  a  ^^ return  ticket'*  which  was  not  trail sferrable. 

Obd£B«— The  accused  No.  2  Girdhar  Chhagan  (who  has  absconded) 
neither  travelled  nor  attempted  to  travel  so  far  as  can  be  seen  from  the 
evidence,  so  that  assuming,  for  the  sake  of  argument,  that  travelling  upon 
a  Railway  with  the  half  of  a  ticket  purchased  from  some  one  who  had  obtain- 
ed it  from  the  company  is  an  offence  within  the  meaning  of  section  3  of 
Act  XVIII  of  1854,  it  is  clear  the  offence  styled  '*the  abetment  of  attempt- 
ing to  defraud  the  Railway,"  was  not  established.  The  Court  will  there- 
fore quash  the  conviction  and  sentence  and  direct  the  fine  to  be  refunded. 

*CTiminal  Review  No.  M  of  1S77 
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The  act  of  buying  a  ticket  does  not  in  itself  amount  to  an  attempt  ta 
travel,  setting  aside  altogether  the  more  important  question,  which  there* 
fore  does  not  arise  here*  for  determinaticm  whether  it  is  a  fraud  in  A  to 
travel  with  a  ticket  purchased  by  B — albeit  the  words  **not  transferable'^ 
are  printed  thereon. 


^9  May  1§77.  Wisr,  J. 

Kaladgrl  Masrlfltpates'  Quarterly  Return* 

Extradition  Aet  (XI  df  lS72)—Accused^Proc€edings  in  Native  States  ^British  territory 
•^Keeping  the  accused  in  custody, 

A  British  Magistrate  is  not  warranted  in  keeping  people  in  cnstodj  on  a  mere  allegation 
that  criminal  proceedings  against  them  are  pending  in  a  foreign  State.  Unless  proper  steps  be 
taken  against  the  persons' detained  and  or  the  Extradition  Act,  they  mast  be  released. 


7  June  1877.  Mslvill  &  Ebmball^  J/. 

Queen-Empress  v.  Bhikaiji.t 

Penal  Code  (Act  XL  To/ 1860),  Sec.  182— Ja/orworton—CKm^noZ  Procedure  Oode(Aet  JT 
#/1872),  Sec,  l\9-'^tatement^Magistrate~^Evidence^Judgme}it, 

A  statement  made  under  section  119  of  the  Code  of  Criminal  Proccdnre  is  inclnded  la 
the  word  ''information'*  as  used  in  section  182  of  the  Indian  Penal  Code. 

A  Magistrate  after  having  heard  all  the  evidence  in  a  case,  cannot  postpone  it  for  judgment 
by  his  tnccessor  in  office,  on  the  same  materials;  but  must  pass  the  judgment  himself. 

The  accused  Bhikhaee  was  charged  under  section  182  of  the  Indian 
Penal  Code  with  having  given  false  information  to  the  Chief  Constable, 
knowing  that  such  false  information  would  be  likely  to  cause  him  to  con* 
sider  the  charge  (of  theft)  he  was  investigating  against  the  accused  (in  the 
theft  case  of  Qoolab)  proved  and  cause  him  to  send  them  up  for  trial.  The 
woman  Bhikhaee  stated  in  her  evidence  before  the  Faouzdar  that  she  had 
not  given  the  articles  the  accused  Goolab  was  charged  with  stealing,  ta 
him,  whereas  at  the  trial  before  the  Sub-Magistrate  she  allowed  that  she 
had  given  them  to  him,  and  that  therefore  he  had  stolen  them. 

The  Sulj-Magistrate  took  all  the  evidence  against  fihikhaee  and  closed 
the  case  on  the  26th  September;  writing  on  the  record  that  he  would  give 
his  decision  on  the  30th  September.  On  the  30th  September  he  again  post* 
poned  giving  his  decision  until  the  10th  October,  knowing  that  he  would 
before  that  date  have  given  over  charge  of  his  office,  and  that  another  Ma- 
gistrate would  have  to  dispose  of  the  case. 

On  the  13th  October  1876,  the  new  third  class  Subordinate  Magistrate 
passed  final  decision  in  the  case.  He  decided  that  as  the  woman  Bhi- 
khaee had  not  given  the  original  information  of  the  theft  to  the  police, 
Hhrimined  BuHng.    tCriminal  Reference  No.  171  tf  1877. 
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but  only  give  her  information  as  evidence  in  support  of  the  complaint, 
her  evidence  could  not  be  looked  upon  as  information  within  the  meaning 
of  the  term  as  used  in  section  182  and  on  that  ground  acquitted  her. 

The  District  Magistrate  of  Surat,  thereupon,  made  this  reference 
to  the  High  Court  observing — "There  appear  to  be  two  grounds  of  objec- 
tion to  the  soundness  of  these  proceedings.  1st.  The  Sub-Magistrate 
who  passed  this  sentence  of  acquittal  did  so  on  proceedings  recorded  by 
another  Magistrate,  not  being  empowered  by  law  to  do  so  (section  34  (1), 
Criminal  Procedure  Code).  2nd.  That  evidence  given  before  the  police 
in  support  of  any  complaint  made  by  another  person  is  information  with* 
in  the  meaning  of  the  term  used  in  section  182  of  the  Penal  Code;  and 
that  Bhikhaee  has,  therefore,  been  illegally  acquitted." 

Order. — The  Court  is  of  opinion  that  section  34,  clause  1  of  the 
Criminal  Procedure  Code  has  no  application  to  the  present  case  as  tho 
District  Magistrate  will  himself  see  on  referring  to  section  45  of  that  Code. 
The  order  of  Rao  Saheb  Pragji  Anandram  is  however  void  by  reason  of  his 
judgment  being  based  on  evidence  wholly  recorded  by  another  Magistrate  : 
his  proceedings  are  therefore  quashed  and  he  is  directed  to  try  the  case  de 
novo  and  pass  a  fresh  decision.  It  is  observed  that  the  District  Magis- 
trate speaks  of  Rao  Saheb  Pragji  Anandram  as  3rd  class  Subordinate 
Magistrate  whereas  he  has  2nd  class  Magisterial  powers. 

2.  In  referring  the  case  the  District  Magistrate  notices  that  the  Sub- 
ordinate Magistrate  Rao  Saheb  Vaghjibhai  Mithabhai  "  took  all  the  evi- 
dence against  fihikbai  and  closed  the  case  on  the  26th  September  ;  writing 
on  the  record  that  he  would  give  his  decision  on  the  30th  September;  on  the 
30th  he  again  postponed  giving  his  decision  until  the  10th  October,  know- 
ing that  he  would  before  that  date  have  given  over  charge  of  his  office  and 
that  another  Magistrate  would  have  to  dispose  of  the  case."  But  he 
makes  no  mention  of  the  report  which  it  seems  from  the  proceedings  sent 
up,  was  called  for  from  Rao  Saheb  Vaghjibhai  through  the  District 
Magistrate  of  Broach.  He  should  have  done  this,  and  submitted  at  the 
same  time  a  translation  of  the  report. 

3.  On  a  perusal,  however,  of  this  report,  it  appears  to  the  Court  that 
Rao  Saheb  yagl\}ibhai  misses  the  point  he  was  required  to  explain* 
Mr.  Pratt  is  therefore  requested  to  call  on  him  through  the  District 
Magistrate  of  Broach  to  explain  why  he  on  the  30th  September  postponed 
giving  decision  of  the  case  which  had  been  quite  concluded  to  the  10th 
October,  knowing  at  the  time  of  the  postponement  that  on  that  day  he 
would  not  be  at  Bulsar  and  could  not  give  any  decision. 
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4.  It  is  requested  that  in  reHsubmitting  the  case  translations  of  both 
the  reports  be  submitted  and  that  in  future  translations  of  such  documents 
should  always  be  forwarded. 

Upon  the  receiving  of  the  report  from  Rao  Saheb  Vaghjibhai  called 
for  in  the  foregoing  order  the  High  Court  recorded  the  following  further 

Ordbr.— Mr.  Waghji  Mithabhai  should  be  informed  that  the  Court 
does  not  consider  his  explanation  at  all  satisfactory.  Haying  taken  the 
evidence  in  the  case  he  was  bound  to  decide  it  before  he  left  Bulsar  and 
there  appears  to  have  been  nothing  whatever  to  prevent  him  from  doing 
so. 

The  accused  person  has  now  been  retried  and  acquitted,  the  Sub- 
ordinate Magistrate  being  of  opinion  that  she  had  no  such  intention  as  is 
necessary  to  constitute  an  offence  imder  section  182  of  the  Indian  Penal 
Code.  This  is  a  finding  of  fact  and  therefore  this  Court  cannot  question  the 
propriety  of  the  acquittal.  This  Court,  however,  agrees  with  the  District 
Magistrate  in  thinking  that  the  statement  made  under  section  1 19  of  the 
Code  of  Criminal  Procedure  would  be  included  in  the  word  ^'  information  '^ 
used  in  section  182  of  the  Indian  Penal  Code. 


7  June  1877  Milvill  h  KBMBa.L,  JJ. 

Queen-Bmppess  v.  Hap|.t 

Penal  Code  (Act  XLVof  I860),  8eee.  985,  486-  JFUftU  aci-^Boih  and^negUgent  aet. 
Section  985  of  the  Indian  Penal  Code  is  not  applicable  where  the  act  of  the  accused  is 
wilfnl  and  not  rash  or  negligent. 

Thb  accused  was  convicted  under  section  285,  Indian  Penal  Code, 
of  dealing  with  fire  so  as  to  endanger  human  life,  in  that  he  had  a  quarrel 
with  his  wife  Qunga  about  some  rice,  got  angry;  broke  the  crockery  and 
then  went  out  and  set  fire  to  the  eaves  of  his  house,  thereby  causing  risk 
of  injury  to  house-owners  in  the  neighbourhood  but  doing  no  actual 
mischief. 

Ordbr. — Section  285  of  the  Indian  Penal  Code  is  not  applicable  as 
the  prisoner's  act  was  wilful  and  not  rash  and  negligent.  If  any  applied 
it  would  appear  to  be  section  436  of  the  Indian  Penal  Code.  Return 
Record  and  Proceedings. 


12  J'Wm1B77  .  BssoLimoN  ih  Ohucbibs. 

Ahmedabad  Ma^lstpate's  Bndopsement  No.  768.* 

Oriminal  Proeedmre  Code  (Aet  X of  1972),  Secst  509 ^-^eaHljr /or  keeping  peaee^Beeog^ 
nitanee  for  personal  appearanee^Oourt  Fees  Aet  (FIT  of  1:J70),  8ee>  W. 

tCrlmiailBevio\rNo.Sl  of  1S77.    ^OrimUal  EMing. 
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HaTing  regaTd  to  sections  489, 490, 500  and  504  of  the  Code  of  Criminal  Frocednre,  when 
taken  in  combination  with  Forms  B  and  G  of  Schedale  n.  of  the  same  Code,  bonds  given  hj  the 
person,  under  section  509  of  the  Code  whose  keephig  of  the  peace  or  whose  good  conduct  is 
stipaUted  for,  are  exempted  from  any  Court  Fee  bj  section  19,  article  XVofActVII  of  1870, 
which  mentions  **  recognizances  for  personal  appearance  or  oth€rwUe^*  as  not  chargeable 
with  any  fee.  But  the  bonds  given  by  sureties  for  the  person  whose  keeping  of  the  peace  or  good 
conduct  is  guaranteed  by  them,  arc  not  either  bail  bonds  or  recognizances,  and  are  not  so  exempt- 
ed, but  are  chargeable  with  an  eight-anna  fee  under  Schedule  II,  Article  6  of  the  same  Act» 
as  they  fan  within  the  words  **  Other  instrument  of  obligation  not  otherwise  provided  for  by 
this  Act  when  given  by  the  direction  of  any  Court  or  executive  authority.  " 


fSO  June  1877.  West  ft  Pinhet,  JJ. 

Queen-Empress  v.  Shivffod.* 

Prosecution^  ProbabUitieS'-Doubt^Ben^t  of  doubt— Aeeused. 

Where  the  probabilities  in  favour  of  the  prosecution  outweigh  those  in  favour  of  the 
defence,  but  looking  to  all  the  circumstances  there  remains  a  reasonable  doubt  in  favour  of 
the  accused,  the  accused  must  get  the  benefit  of  that  doubt. 

Per  Cukiam. — We  are  of  opinion  that  there  is  considerable  force  in 
the  observation  of  the  Session  Judge  that  greater  weight  should  be  at- 
tached to  the  first  statement  made  by  the  deceased  Punya  Natha  with 
reference  to  the  injuries  which  he  suffered,  and  which  led  to  his  death 
than  the  statement  made  by  him  in  the  hospital  after  he  may  have  been 
subjected  to  other  influences.  We  cannot  help  seeing  the  circumstances  • 
which  should  have  rendered  it  likely  that  the  deceased  was  tampered  with 
and  induced  by  the  machinations  of  interested  people  to  withdraw  the 
true  statement  and  make  a  false  one  instead. 

But  then  the  question  arises  was  the  first  statement  true?  The 
solution  of  it  involves  us  in  considerable  difficulty  for  when  we  examine  it 
and  compare  the  description  given  by  him  of  the  assault  committed  by  the 
accused  Shivgod  we  are  imable  to  reconcile  it  with  the  evidence  given  by 
the  witnesses  for  the  prosecution.  Looking  at  the  matter  from  any  point 
of  view  Punya's  statement  cannot  be  relied  upon.  We  are  consequently 
left  to  the  evidence  of  those  witnesses  who  say  they  saw  the  occurrences 
at  Varna  coupled  with  Punya's  own  statement,  which,  notwithstanding 
our  inability  to  believe  it,  cannot  altogether  be  put  out  of  account.  Natural- 
ly of  course  Punya  is  the  person  who  should  be  able  to  give  the  fullest  des- 
cription  of  the  assault.  Now  we  find  that  at  first  he  names  two  witnesses 
and  mentions  besides  that  no  one  else  was  present.  H  then  we  find  that  a 
great  many  persons  come  forward  and  give  what  is  substantially  the  same 
account  of  the  transaction  we  feel  some  misgiving  as  to  whether  what 
some  of  them  say  is  not  said  from  what  others  communicated  or  inspired. 
These  witnesses  belong  to  the  same  class;  and  then  there  can  be  no  doubt 

♦Criminal  appeal  No,  116  of  1877. 

Digitized  by  VjOOQIC 


128  UKttfetXmTED   OtUiftKAL  OASES.  [1877 

that  there  had  been  a  serious  qtiarrel  between  them  and  the  accused's 
brother  Nasir.  These  circumstances  might  not  in  every  place  be  sufficient 
to  cast  discredit  upon  their  testimony  to  the  extent  of  inducing  the  Judge 
who  has  to  weigh  it  to  upset  the  conviction  based  upon  it.  But  experience 
has  taught  us  that  in  Quzerat  witnesses  run  like  sheep  after  their  leader 
or  combine  too  frequently  under  the  influence  of  friendship  or  enmity  to 
pervert  the  truth. 

The  Hospital  Assistant's  testimony  does  not  add  credit  to  the  testi* 
mony  of  these  people  who  say  they  were  eye-witnesses  to  the  assault.  He 
is  a  foreigner  in  Quzerat  and  from  an  imperfect  knowledge  of  their 
language  may  perhaps  have  been  led  into  some  mistakes  ;  but  he  is  quite 
disinterested  and  we  are  bound  to  attach  a  certain  amount  of  credence  to 
his  evidence  which  is  free  from  suspicion  of  bias  or  favor.  The  assessors 
their  own  countrymen  who  are  in  the  best  position  to  weigh  the  testimony 
of  the  Bharwad  witnesses  do  not  believe  it.  Notwithstanding  therefore 
that  we  consider  this  case  to  be  one  of  strong  suspicion  and  notwithstand- 
ing moreover,  that  if  we  had  been  satisfied  of  the  exercise  of  a  tyrannical 
act  of  oppression  by  a  Durbar  servant  against  poor  ryots  we  should  have 
been  specially  anxious  to  visit  the  act  with  condign  punishme&t,  we  do 
.  not  think  we  are  at  liberty  to  depart  from  general  principles  and  uphold 
the  conviction.  This  is  a  case  in  which  the  probabilities  in  favor  of  the 
prosecution  outweigh  those  in  favor  of  the  defence,  but  looking  to  all  the 
circumstances  there  remains  a  reasonable  doubt  in  favor  of  the  accused  of 
which  we  think  he  must  have  the  benefit. 

We  arrive  at  this  conclusion  not  without  hesitation  and  reluctance  but 
adherence  to  general  principles  is  more  important  than  irregular  attempts 
to  secure  practical  justice  or  what  might  seem  to  be  justice  in  an  indi* 
vidual  case. 

Ifor  these  reasons  we  must  reverse  the  conviction  and  saotence  passed 
upon  the  accused  and  order  his  discharge. 


J96Jun$287f.  WfesrJ^ 

R«ff .  V.  Pa4imanabha.* 

CrimtMol  Procedure  Code  {Aet  X  of  1872)|  Sees.  27S,  294,  295  ^Proceedings -^Copiet-^Ori' 
ginals. 

No  Court  is  at  liberty  to  part  with  itsjadicial  record  except  when  called  for  bjan  Appel. 
last  Coart  or  on  the  demand  of  a  saperior  Conrt  under  section  294  or  section  295  of  the  Code  of 
Criminal  Procedure.  Thej  most  l>e  regained  in  order  to  meet  the  contingency  of  sncfa  legal 
requisitions  being  made.  For  the  purposes  of  any  reference  or  report  to  the  Axecntire  Ooyem* 
ment  copies  of  proceedings  arc  sofficieni,  bat  for  purpose  of  appeal  to,  or  rerision  by,  superior 
Courts  the  originals  are  indispensable. 
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Jgtf  July  1877.  West  A  Pimr,  JJ. 

Refepenoe  No.  62  of  1877.* 

Criminal  Proeedun  Code  {Aei  Xof  1872),  8ee9.  518.  590,  M^First  Class  MagUtraie^ 
Ordsr  under  seetiQn  Sl^-^udidal  proceeding—Distriet  Magisttate-^nterfennee^B^ferenee, 
Ab  order  passed  bj  a  First  Class  Magistrate  under  section  518  of  the  Code  of  Criminal 
Pr«cednre  being,  nnder^ection  520  of  the  Code  not  a  judicial  proceeding,  the  District  Magit- 
traie  cannot  refer  it  to  the  High  Coort,  bat  he  is  at  liberty  to  deal  with  it  in  his  execntiye 
^capaci^. 

Order. — ^The  order  of  the  Magistrate  Mr.  Thakur  in  this  case  having 
been  issued  under  section  518  of  the  Criminal  Procedure  Code  is  not, 
according  to  section  520,  a  judicial  proceeding.  It  is  only  the  '^  record  of 
any  Court  subordinate  '*  to  his  own  that  a  Magistrate  of  the  District  can 
refer  to  the  High  Court  under  section  297.  The  Court  cannot  therefore 
pass  any  order  on  ihe  present  reference  and  the  papers  must  be  returned. 

Proceectngs  under  sections  518,  519  being  expressly  declared  not  to 
be  judicial  are  executive.  By  section  37  all  other  Magistrates  in  a  district 
are  made  subordinate  to  the  Magistrate  of  a  district.  '*  Subordinate  " 
means  "  subject  to  his  control'*  which  control  is  to  be  exercised  in  ex- 
ecutive administration  according  to  the  discretion  of  the  officer  invested 
with  it.  The  mere  fact  that  this  discretion  is  to  be  exercised  carefully 
and  on  due  enquiry  does  not  make  the  function  in  any  way  judicial  as  may 
be  seen  from  the  distinction  taken  by  Blackburnj  J.  in  B^.  v.  Price  (1). 
The  essence  of  a  judicial  proceeding  is  a  declaration  of  the  law  on  the 
particular  case  which  has  to  be  arrived  at  as  decision  of  certain  legal 
relations  *^  est-enim  jv^oUciam  hx  ad  factum  ringiUare  aplata  "  (Qrotues 
de  pure  Praedae,  c.  1 1).  The  essence  of  an  executive  proceeding  is  an 
ad  to  be  done  under  suck  and  such  circumatances  and  inquired  into  when 
necessary  with  a  view  to  determine  whether  in  the  particular  c««e  they 
oOlfM  Of  JMttfy  ton*  pavticoUx^ 

This  diftinctiett  being:  honm  hi  mk%A  the  eatrn  ift  which  the  supeviior 
maf  departmentally  over-ride  the  orders  of  hit  9tibordiaate  are  eMi)y 
discriminated  from  those  in  which  a  judicial  review  is  necessary.  In  the 
piesent  instance  the  District  Magistrate  appears  to  have  authority  to  do 
what  in  his  opinion  is  required. 


27  August  1877.  Melvill  &  Pinhey,  JJ. 

Queen-Empp6S8  v.  Genya.f 

Penal  Code  {Act  XLZofiSM),  Sees.  428,  379^y£isehief^TJieft^Bullock. 
Where   a  person  steals  a  bullock  and  then  kills  it,  he  can  only  be   convicted  of  theft  under 
•ection  879  of  the  Indian  Penal  Cod?  and  n^t  to  mischief  also  under  section  4g8  of  the  Code. 
•         *Orimnal  Biding.    (I)  L.  K.,  6  CJ.  B.,  4JS.    t^n^i^^l  tteference  No,  74  of  1877, 
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The  accused  was  convicted  Ist  of  theft  in  haviag  stolen  a  bullock^ 
^and  2nd  of  mischief,  in  having  subsequently  killed  the  animal,  and  was 
sentenced  separately  for  each  offence.  The  Sessions  Judge  of  Ahmednagar, 
referred  the  case  to  the  High  Court,  remarking  '*I  am  of  opinion  that  the^ 
second  act  of  killing  the  bullock  after  the  accused  person  had  acqtdred 
possession  of  it  though  unlawfully,  does  not  constitute  an  offence  punish* 
able  after  the  offender  has  been  convicted  and  punished  for  the  theft. 

Order. — The  prisoner  ought  not  to  have  been  convicted  of  mischief 
in  respect  of  a  bullock  which  he  had  been  convicted  of  stealing. 

ITie  Court  therefore  reverses  the  conviction  and  sentence  under  section 
423  of  the  Indian  Penal  Code  but  enhances  the  sentence  under  section  379- 
of  the  Indian  Penal  Code  to  six    months'  rigorous  imprisonment. 


SO  Augttst  1877.  Melvill  &  Pinbbt,  JJ. 

Queen-Bmppess  v.  Lakshman.* 

Criminal  Procedure  Code  (Aet  X  of  1872>,  iSec,  49^Bn/ere/ics~-District  Magistrate^ 
New  trial. 

When  the  proceedings  of  a  cue  are  snbmiUcd,  ander  section  46  of  the  Code  of  Criminal 
Procednre,  to  the  Magistrate  of  the  District,  heisbonndto  paits  each  jndgment,  sentence,  or 
order  in  the  -  case  as  he  deems  proper,  and  as  is  according  to  law*  He  has  no  power  to  order 
a  new  trial  bj  the  Conrt  of  S  ssion,  or  any  oth^r  Conrt;  unless  he  considers  that  an  ofFonce  has 
been  committed  which  was  not  within  the  jnrisdlction  of  the  Magistrate  before  whom  the 
trial  is  held. 

The  accused  Lakshman  was  found  guilty  by  the  Magistrate  2nd 
class  of  theft,  under  section  380,  Indian  Penal  Code,  and  as*  he  had  been 
previously  on  four  different  occasions  convicted  of  theft  and  house-breakings , 
and  sentenced  to  imprisonment  for  terms  of  one  year  and  shorter  periods, 
the  Magistrate  2nd  class  thinking  that  Lakshman  ought  to  receive  a  more 
severe  sentence  than  he  was  competent  to  adjudge,  after  finding  Lakshman 
guilty,  reierred  his  proceedings  to  the  Magistrate  of  the  District  under 
section  46,  Criminal  Procedure  Code.  * 

On  the  case  coming  up  before  the  Magistrate  of  the  District,  that  Offi- 
cer instead  of  passing  such  judgment,  sentence  or  order  as  he  deemed  to  be 
proper,  aubject  to  the  provisions  of  section  20,  Criminal  Procedure  Code, 
quashed  the  conviction  of  the  Magistrate  2nd  Class  by  committing  Laksh- 
man for  trial  before  the  Court  of  Sessions  on  a  charge  under  sections  380 
and  75,  Indian  Penal  Code. 

The  Sessions  Judge  of  Belgaum  made  this  ^ference  to  the  High 
Court,  observing — "On  the  authority  o(  Bhikari  Malik  (10  W.  R.  50), 
the  Court  is   of  opinion  that  the   committal   by   the   Magistrate  of  the 


^Criminal  Bulimg,    Criminal  Reference  No.  80  of  1877. 
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District  is  without  jurisdiction.  Not  only  so,  but  that  the  prisoner 
Lakshroan  would  be  prejudiced  if  he  was  to  be  tried  by  the  Court  of 
Session,  which  would  be  in  a  position  to  pass  a  more  severe  sentence 
than  the  Magistrate  of  the  District  could  have  adjudged/' 

Order. — The  District  Magistrate  had  no  power  to  order  a  new  trial 
by  the  Session  Court  or  any  other  Court,  as  the  prisoner  had  been  legally 
convicted,  and  that  conviction  remained  in  force.  The  commitment  must 
be  quashed,  and  the  District  Magistrate  must  be  directed  to  pass  sentence 
for  the  offence  of  which  the  prisoner  has  been  convicted,  or  which  in  the 
Judgment  of  the  District  Magistrate  he  may  have  committed.  It  is  clear 
that  the  District  Magistrate  does  not  consider  that  an  offence  has  been 
committed  which  was  not  within  the  jurisdiction  of  the  2nd  class  Magis- 
trate and  he  cannot  therefore  disturb  the  conviction. 


6'  September  1877.  West  A  Pinhbt,  JJ  . 

Queen-Bmppes0  v.  Thapekhan.* 

Criminal  Procedure Ooie  {Act  X  o/lS7S),  Sees,  27S,  S79— P<iia!  Code  {XLV  <^  1S60,)  Bee. 
AW^Whipping  Aet  (r/o/1864),  See,  i^Distriet  Magistrate-^Appeal^Seritenee^ 

A  Second  Class  Magistrate  convicted  an  accnsed  person  of  an  offence  pnnishable  under 
section  411  of  the  Indian  Penal  Code,  and  sentenced  him  to  a  fine  of  Bs.  60  or  in  default  to  suffev 
45  days'  rigorous  imprisonment.  On  appeal,  the  District  Magistrate  altered  the  sentence  to  one 
of  50  lashes  in  lien  of  the  term  of  imprisonment  which  the  accnsed  had  yet  to  undergo  in  default 
ti  the  payment  of  the  fine  :^ 

Heldt  that  it  was  competent  to  the  Magistrate  of  the  District  to  so  alter  the  sentence  notwith* 
standing  that  the  appellant  had,  as  a  matter  of  fact,  been  some  days  in  confinement;  but  in 
,  making  the  alteration,  the  sentence  of  whipping  should  haye  been  substituted  for  that  passed 
by  the  Second  Class  Magistrate  and  not  for  the  remaining  term  of  imprisonment. 

Order. — The  prisoner  by  appealing  subjected  himself  to  the  risk, 
should  the  District  Magistrate  admit  his  appeal  under  section  278  of  the 
Criminal  Procedure  Code  to  an  alteration  of  the  sentence  under  section 
27^  even  though  that  alteration  should  involve  an  enhanced  punishment. 
It  being  within  the  competance  of  the  District  Magistrate  thus  to  alter 
the  sentence  the  fact  that  the  prisoner  had  been  some  days  in  confinement 
in  default  of  payment  of  the  fine^  did  not  deprive  the  District  Magistrate 
of  the  authority.  The  imprisonment  was  not  a  substantive  sentence 
awarded  itself  as  a  punishment  but  merely  a  means  of  enforcing  payment 
of  the  fine.  But  in  altering  the  sentence  the  District  Magistrate  was 
bound  to  substitute  the  whipping  for  the  fine  the  case  being  one  of  a  first 
offence.  He  could  not  legally  award  whipping  in  lieu  of  the  remaining 
term  of  imprisonment  which  itself  was  to  be  suffered  only  in  default  of 
*OrimiAai  IMUg.    Criminal  Review  No.  171  of  |S77.  * 
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payment  <^  the  fine  thus  leaving  the  liability  of  the  prisoner  to  a  lerj 
of  the  fine,  which  would  constitute  a  double  punishment,  untouched.  Hi» 
sentence  must  be  altered  accordingly. 


29  November  1877-  Melvill  &  Pinhet,  JJ^ 

Queen-Bmppes0  v.  NabI  Natha.t 

Criminal  Procedure  Code  {Act  Xafmt),  Sect.  46S,  471— BfnaZ  Code  (Act  XLV of  18S0), 
See.  19d — Prima  facie  caee — Sanction — Preliminary  investigation. 

If  in  the  coarse  of  a  criminal  trial,  the  evidence  recorded  hj  the  trying  Magistrate  disclotea- 
a  prima  facie  case  of  an  offence  under  section  19d  of  the  Indian  Penal  Code,  the  sanction  for 
the  trial  of  the  accnsed  person  may  be  given  bj  that  Magistrate  without  independent  prclimi- 
n$Tf  iiTeftigation, 

Order. — We  do  not  see  that  any  further  preliminary  inquiry  was 
necessary  than  was  made  in  the  course  of  the  proceedings  before 
Mr.  Oomedram.  Nabi  Natha  accused  Chandu  and  Rasool  of  causing  hurt  to 
him.  Three  persons  deposed  to  having  witnessed  the  attack.  The  accused 
persons  denied  it  and  the  Police  Patel  deposed  that  Rasool  was  not  in  the 
village  at  the  time.  Mr.  Oomedram  disbelieved  Nabi  and  his  witnesses 
and  believed  Ohandoo,  Rasool  and  the  Police  Patel.  The  nature  of  the 
offence  which  Mr.  Oomedram  considered  to  have  been  committed  and  the 
evidence  by  which  it  was  to  be  proved  was  perfectly  clear  and  no  further 
preliminary  inquiry  could  have  made  it  any  clearer. 

Moreover,  even  if  Mr.  Oomedram's  order  were  defective  on  other 
grounds,  it  was  at  least  equivalent  to  a  sanction  under  section  468  of  the 
Criminal  Procedure  Code,  and  such  sanction  having  been  given,  the 
Magistrate  of  the  District  had  power  to  take  up  the  case  under  section 
142  and  to  refer  it  to  Mr.  Entee  under  section  44.  Mr.  Entee's  order  dis- 
missing the  cases  must  be  reversed  and  he  must  be  ordered  to  dispose  of 
them  according  to  law. 


9  March  1878.  Rbsolutiov  ik  Gbambebs^ 

Dhapwap  DIstPlot  Mairlstpate  Lettep  Na  682.* 

Praeiiee'-'Procedure^Tmprisonment  under  two  warrants^First  warrant  to  he  fully  execuf* 
0d  befbre  efect  is  given  to  tJie  see^d. 

When  a  convict  if  imprisoned  under  two  warrants,  which  order  consecatiye  pnniahmentSf. 
the  first  warrant  should  be  completely  ezecnted,  both  in  regard  to  the  substantive  sentence  of 
Imprisonment  and  the  imprisonment  in  default  of  payment  of  fine,  before  an  j  effect  is  given  to 
ihe  second  warrant. 

*Oriminal  Buling.    fOriminal  Ruling.    Criminal  Reference  No.  180  of  1877. 
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6  April  187B.  Mbltill  *<fe  Kimb  \li,  JJ» 

In  re  Sanlutlohand.* 

Crimnal  Procedure  Code  {Act  Xc/187S),  Sees,  296, 118 — Disiriet  Magistrate's u peril'" 

8eeti<m  S96  of  th«  Cede  of  Criminal  Proeedare  does  not  empower  the  ftUgistreto  of  a 
District  to  refer  to  the  High  Conrt  the  proceedings  of  a  Snperintenlent  of  Police,  the  latter  not 
being  a  "  Conrt  subordinate  "  to  the  liagistrate. 

The  Magistrate  of  a  District  cannot  interfere  (except  in  the  way  of  suggestion  and  adrice) 
with  the  exercise  of  discretion  giTcn  to  a  Police  Officer  by  s^tion  118  of  the  Code  to  snmmon 
witnesses. 

The  facts  of  this  caee  appear  from  the  following  extract  from  the 
letter  of  reference.  "  On  the  26th  February  1878,  the  petitioner  com- 
plained to  me  that  he  had  given  information  to  the  Police  of  a  theft 
which  had  occurred  in  his  house  at  Nariad  and  that  the  Superintendent 
of  Police  had,  thereupon  required  the  attendance  of  his  (petitioner's)  wife 
in  the  Police  camp  at  Mahudha.  Petitioner  is  a  man  holding  some 
position  in  Nadiad.. .he  appeared  greatly  distressed  at  the  summons,  and 
entreated  that  he  might  be  allowed  to  withdraw  his  complaint,  stating 
that  he  would  willingly  suffer  the  loss  of  his  property  rather  than  that 
his  wife  should  be  compelled  to  attend  the  Superintendent's  camp.  I, 
thereupon,  wrote  to  the  Superintendent  suggesting  that  one  of  the  Native 
Magistrates  at  Nariad  should  be  directed  to  record  the  woman's  evidence.  •• 
I  heard  nothing  more  of  the  matter  until  the  20th  instant  when  petitioner 
agaia  appeared  before  me,  and  I  was  surprized  to  learn  from  him  that  the 
Superintendent  had  declined  to  accede  to  my  wishes  and  had  issued  fresh 
summons  requiring  the  attendance  of  the  female  at  his  camp  at  Mhye...I 
feel  strongly  that  it  would  be  difficult  to  devise  any  more  effectual  plan  for 
discouraging  complaints  or  of  rendering  our  administration  of  Justice 
unpopular  in  this  province,  than  that  of  requiring  the  attendance  of 
vroman  of  a  respectable  class  at  the  camp  of  officers  of  Police." 

Order. — It  appears  to  the  Oourt  that  section  296,  Criminal  Procedure 
Code,  which  only  empowers  the  Magistrate  of  the  District  to  refer  to  the 
High  Court  the  proceedings  of  a  subordinate  Court,  does  not  enable  him  ta 
ask  for  the  opinion  of  the  High  Oourt  on  questions  such  as  that  which 
forms  the  subject  of  his  letter  under  reply. 

The  Court  is  very  doubtful  whether  the  petition  of  Sankalchand  to  tho 
Magistrate,  and  the  Magistrate's  order  thereon,  can  be  regarded  as  a 
**  judicial  proceeding/'  on  which  the  Court  can  ac^udicate  under  section 
897,  But  assuming  it  to  be  so  the  Court  is  of  opinion  that  the  District 
Magistrate  cannot  interfere  (except  in  the  way  of  suggestion  and  advice) 
•Criminal  BtUing.    Reference  No.  33  of  1878. 
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with  the  exercise  of  the  discretion  given  to  the  Superintendent  of  Police 
by  section  118,  Criminal  Procedure  Code. 


3  April  1S78,  '  Mblyill  ^  EsMBALt,  JJ. 

Queen-Bmppess  v.  Nllkanth.    Queen-Bmppess  v.  Ganesh.* 

Diitriei  PbHee  Act  {Bom.  Act  rnof\S^7\  See.  81— JE^noI  Code  (Act  XLV  o/.18«0>,  See. 
aeS— "  Nuisance  ^^-^Definiiiom. 

The  tenn  *' commits  naisance  '*  in  section  31  of  the  Bombay  District  Police  Act  doss  nsl 
mean  a  nnisance  within  the  definition  of  the  term  in  section  268  of  the  Indian  Penal  Code  bat  a 
nuisance  within  the  meaning  of  the  common  notice  to  the  pnblic  to  "  commit  no  nuisance/* 

The  facts  were  that  the  First  Class  Magistrate  of  Dharwar  Mr.  Wilt- 
shire, in  his  inspection  of  the  Municipal  town  of  Dharwar  on  the  9th 
March  1878  saw  two  schoolboys  aged  8  and  10  respectively  making  water 
in  the  gutter  of  the  public  road  close  to  their  school,  and  at  once  directed 
their  prosecution  before  the  Third  Class  Magistrate  under  section  31  of 
the  District  Police  Act  VII  of  1867.  The  Magistrate  sentenced  them  to 
pay  a  fine  of  four  annas  each. 

The  District  Magistrate  of  Dharwar  made  this  reference  to  the  High 
Court  observing. — **  The  reason  for  this  reference  is  a  doubt  whether 
making  water  in  a  gutter  is  a  public  nuisance  as  explained  in  section  268 
of  the  Indian  Penal  Code.  The  School  Master  states,  that  the  boys  had  no 
other  place  for  the  purpose,  and  'that  the  gutter  in  question  had  been 
pointed  out  as  available  for  the  purpose,  of  a  urinal  to  the  boys  of  his 
school  by  the  late  District  Magistrate,  Mr.  Robertson.  This  is  not  probable 
and  at  any  rate  he  gave  no  evidence  to  that  effect  when  the  case  was  before 
the  Third  Class  Magistrate  but  at  the  same  time  it  is  clear  from  his  conduct 
that  the  boys  believed  they  were  in  perfect  order  when  using  the  gutter 
38  a  urinal." 

Order. — The  term  "  commits  nuisance  "  in  section  31  by  Act  VII  of 
1867  does  not  mean  a  nuisance  within  the  definition  in  section  268,  Indian 
Penal  Code,  but  a  nuisance  within  the  meaning  of  the  common  notice  to 
the  public  to  *^  commit  no  nuisance." 

The  convictions  therefore  appear  legal,  but  th^  District  Magistrate 
8hould  give  such  orders  as  will  prevent  zealous  officers  from  ordering 
such  prosecutions  unnecessarily. 


3  April  13j8.  Mblyill  &  EBUBALLy  JJ« 

Queen-Bmppess  v.  Kpl0hna.t 

Penal  Code  (  Act  XLVpf  1860  \  See.  iS&^Danger  to  human  life-^LikeUhood  ^f  injurjf  fa 
praperiifn  

^Criminal  Ruling.     Criminal  Reference  No.  35  and  86  of  1878, 
fCriminal  Reference  No.  88  of  1378, 
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Seetlon  S8ft  of  the  Indian  Penal  Code  does  not  render  it  necessary  to  show  danger  to  hnman  * 
life :  it  is  snflieient  to  prore  likelihood  of  injarj  to  property. 

Tab  accused  in  this  case  was  convicted  of  negligent  conduct  Mrith 
respect  to  fire  or  combustible  matter,  in  that  be  was  found  smoking  a  hidi 
close  to  half-pressed  cotton  bales  lying  close  to  the  press-house  in  the 
compound  of  Messrs.  Oaddum  and  Go.  so  negligently  as  likely  to  have 
endangered  human  life. 

Order. — Section  285  of  the  Indian  Penal  Code  does  not  render  it 
necessary  to  show  danger  to  human  life.  It  is  safficient  to  prove  the 
likehood  of  injury  to  property  (5  Bom.  H.  C.  6).  Whether  there  was  such 
likelihood  in  the  present  case  and  whether  the  accused  acted  rashly  or 
negligently  were  questions  of  fact,  and  this  Court  cannot  interfere  with 
the  decision  thereon.     The  record  and  proceedings  are  returned. 


1^  May  1878.  Melyill  &  Kemball»  JJ. 

Queen-Bmppes0  v.  Dada.* 

Criminal  Procedure  Oode{Aet  X<if  IS72),  Sec.  iSA^Jbduetio^^^Theft^Double  sentene$» 
The  accused, -with  intent  to  steal,  induced  a  boj.nndcr  twelve  years  of  age,  to  go  with  him 
to  a  place  where  he  dishonestly  remored  certain  ornaments  from  off  the  boy's  person.  The 
Lower  Conrt  convicted  him  Istly  of  abdnction  with-inient  to  steal,  and  2ndly  of  theft,  and 
sentenced  him,  on  the  first  head,  to  one  year's  rigoroos  imprisonment,  and,  on  the  second,  to 
seventy-fire  stripes  :— 

Eeld»  that  under  section    454  of  the   Criminal  Procedure  Code,  the  double  sentence  of 
imprisonment  and  whipping  was  iUegaL 

In  this  case  the  accused  Dada  was  charged  first  with  kidnapping  a 
child  aged  10  years  with  the  intention  of  taking  moveable  property,  viz.^ 
a  pair  of  silver  armlets  fi-om  his  person  (section  369,  Indian  Penal  Code 
and  2ndly,  with  dishonestly  stealing  the  said  armlets  (section  379,  Indian 
Penal  Code.  The  Sessions  Judge  convicted  the  accused,  and  sentenced  him 
to  one  year's  rigorous  imprisonment  and  to  seventy  five  stripes  for  the 
second   offence. 

Order. — The  Court  annuls  the  sentence  of  whipping  and  enhances 
the  sentence  of  imprisonment  to  eighteen  months. 

It  is  diflScult  to   reconcile  the   words  of  section  454,   Criminal  Pro- 
cedure  Code,  with  the  illustrations  to  the  section.     But  having  regard  to 
the  previous  decisions  of  this  Court,  and  to  the  judgment  of  the  Madras 
High  Court  in  Reg.  v.  Nanjan  (1)  the  Court  thinks  that  the  double   sen* 
tence  of  imprisonment  and  whipping  was  illegal. 

^OnnUnal  BuUng.    ^Criminal  Appeal  No.  67  of  1S78,    (1)   7  Mad.  U.  C^  875. 
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1  A^H^  1878^  Wi8T  k  PivBiT,  3 J. 

Queen-Bmpp6fl».  v.  ImMwlhmjm.i 

Penal  Oode(Aet  XLF^ ISW),  Sees.  379,  iSO—Theft^Oriminal  mUappropriatitm-^attle 
going  to  drink  water  at  a  river. 

Aperaon  who  steals  cattle  which  are  let  loose  bj  the  owner  with  a  view  to  their  goin^ 
to  drink  water  at  a  river,  commits  the  offence  of  theft  and  not  of  criminal  misappropriation. 

Order. — It  appears  that  the  cattle  when  they   were  stolen  had  been 

let  loose  by  the  owner   with  a  view  to  their  going  to  drink   water   at  a 

river.     The   District   Magistrate  seems  to  be  of  opinion  that  they   were 

consequently  not  in  the  possession  of  the  owner ;«- and   that   the  accused 

should  not  have  been  convicted   of  thefit  but  criminal   misappropriation  of 

property.    The  Court  does  not  concur   with  this   view  but  is  of  opinion 

that   possession  of  domestic  animals   is  not  lost  until  they  have   strayed 

away  beyond  recovery. 


S  August  1878.  Wbst  A  PiraBT,  J  J. 

Queen-Bmppes0  v.  Mahadhu.* 

Criminal  Procedure  Code  {Act  X  cf  1972),  Section  ^lO^Offiecr^fThipping^Breaeh  of 
dutg^Bom.  Act  TI  of  IS7A,  See.  9»-^aaor^Warrmi. 

Section  310  of  the  Code  of  Criminal  Procednre  makes  it  a  duty  of  the  Officer  responsible  to 
inflict  the  panishment  of  whipping  to  inflict  it  immediately  on  the  expiration  of  the  times  set 
forth  in  the  enactment.  Btit  if,  through  accident,  or  neglect,  or  wilfnl  breach  of  dnty,  this 
direction  is  not  obeyed,  the  prisoner  is  not  thereby  in  any  way  freed  from  the  liability,  of  under- 
going the  sentence  then  subsisting. 

The  Jailor  is,  under  Bombay  Act  II  of  1874,  section  80,  responsible  for  the  ezecntion  of  a 
warrant  for  punishment,  unless  it  be  one  not  within  the  competence  of  the  Court.  If  anything 
prerentB  his  executing  a  wamtat,  he  should  make  a  return  or  report  to-  that  efPect  to  the  Court 
whence  the  warrant  issued* 

0&DS&« — Seetion  310  o£  the  Code  of  Criminal  Proeedure  makes  it 
duXy  of  the  officer  responBible  to  infliiOt  the  punidimfiat  of  whippings  to 
wJiidi  a  pjri«oner  has  bees  senienoed  immadiatciy  on  th»  expiratioa  of  the 
tiww>set<irtbiia.tto  wmrtnwnt  Bwt  i£  thcovc^  maJAmif  arnflgfMtoc 
mlfiiL  bce^fik  oi  duty  this,  dixdotiaa.  i»  not  obeyd  tha  pmonec  is  not 
tbdreby  iaany  way  freed  Cco^a  his  liability.  The  sentence  still  subsiating 
must  still  be  executed  notwithstanding  a  particular  circumstance  not 
touching  its  substance  has  prevented  its  being  executed  so  promptly  as 
the  legislature  intended'. 

The  Jailor  is  under  Bombay  Act  II  of  1874,  section  30  responsible  for 
the  execution  of  a  warrant  for  punishment  unless  it  be  one  not  within 
the  competence  of  the  Court.  If  anything  prevents  his  executing  a  war- 
rant he  should  forthwith  make  a  return  or  report  to  that  effect  to  the 
Court  whence  the  warrant  issued. 

*Criminal  Buling,    Criminal  Beferences  Nos.  95  and  96  of  1878. 
fCriminal  Reference  No.  102  of  1S78. 
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It  does  not  seem  necessary  to  make  any  order  in  this  case  there  being 
no  apparent  illegality  in  the  Magistrate's  proceedings. 

It  is  desirable  that  as  a  former  conviction  used  for  enhancing  punish- 
ment must  form  part  of  a  charge  it  should  also  be  specified  as  part  of  the 
eonTiction  in  the  warrant  for  punishment. 


29  August  1878.  Wbbt  &  Pikhbt,  JJ. 

Queen-Bmppess  v.  Tukaram.* 

Critmin4a  Procedure  Code  (Act  X  of  U72),  See.  A^A^Magistrate-^udgment-^AlteraHon'^ 
Illegal  crder^Proeedwre. 

When  a  judgment  has  been  signed  by  a  Magistrate,  it  cannot  be  altered  by  him  according 
to  section  464  of  the  Code  of  Criminal  Procednre.  Bnt  on  finding  that  he  has  parsed  an  illegal 
sentence,  a  Magistrate  may,  if  the  prisoner  is  suffering  prejudice,  direct  the  Jailor  to  snspend 
execution  and  merely  keep  the  prisoner  in  detention,  which  should  in  no  case  be  allowed  to 
exceed  the  term  of  imprisonment  awarded,  while  the  case  is  referred  to  the  Iligh  Court. 

Obdeb. — When  a  judgment  has  been  signed  by  a  Magistrate  it  can- 
not be  altered  by  him  according  to  section  464  of  the  Criminal  Procedure 
Code.  But  on  finding  that  he  has  passed  an  illegal  sentence  a  Magistrate 
may,  if  the  prisoner  is  suffering  prejudice,  direct  the  Jailor  to  suspend 
execution  and  merely  keep  the  prisoner  in  detention  while  the  case  is 
referred  to  the  High  Court.  Such  a  reference  should  be  made  when 
necessary  as  quickly  as  possible,  as  Tigilance  must  be  exercised  as  far  as 
may  be  to  prevent  any  act  of  a  Court  from  causing  wrong — 8yud 
Tuffuzzool  Hoossein  Khan  y.  Raghoonaih  Parshad  (1)  and  the  term  of  deten- 
tion should  not  be  allowed  to  exceed  that  of  the  imprisonment  awarded. 

The  sentence  should  be  altered  from  rigorous  to  simple  imprisonment* 


81  Oeiober  1878.  Mbltill  &  Kimball,  JJ* 

Queen-Bmppess  v.  Ramohandpa.t 

Oriw^hMd  Procedure  Code  {Act  X  qf  IS72),  Sees.  205,  470— Oomi>/aM*— JWfm*##al— N^n- 
^fpearanee. 

The  diTection  contained  in  Section  205  of  the  Code  of  Criminal  Procednre  to  dismise  a 
eomplalnt  on  the  non-appearance  of  the  complainant  if  not  applicable  to  cases  falling  mnder 
Chaftor  XXXV  of  the  Code. 

Where,  therefore,  a  sanction  had  been  giTen  hj  a  Conrt  to  proeecnte  a  person  for  refitting 
the  authority  of  one  of  it  bailiflff,  it  wae  held  that  the  non-appearance  of  the  bailiff  did  not 
JQftify  a  Magiftrate  in  dismissing  a  complaint. 

Thb  facts  of  this  case  were  that  on  the  4th  March  1878^  Pandu 
Krishnajiy  a  bailiff  of  the  Subordinate  Judge's  Court  at  Khed  was  entrusted 
with  the  execution  of  a  warrant  of  attachment  of  property  issued  in. 
execution  of  a  decree  obtained  by  Nagar  against   defendant  Ramchandra 

^Criminal  Ruling.   Criminal  Reference  No.  114  of  1878.    (1)    14  Moo.  I.  A.,  4S. 
JCHmimal  BuHng.    Criminal  Reference  No.  176  of  1S7S. 
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the  accused.  The  baiUfTand  the  plai^itiff  in  the  case  proceeded  to  the 
village  of  Alanki  on  the  16th  March  1878  to  attach  property  belonging  to 
the  defendant.  On  the  bailiff  entering  the  defendant's  house  the  defend* 
ant  Ramchandra  turned  him  Qut  and  locked  the  door.  Soon  after,  the 
defendant's  brother  Qanesh  came  up  armed  with  a  stick  and  ran  towards 
the  bailiff.  On  this  being  reported,  the  Subordinate  Judge  sanctioned  the 
prosecution  in  the  Court  of  the  Second  Class  Magistrate  of  Khed,  of  the 
defendant  Ramchandra  and  Ganesh  under  sections  183  and  186,  Indian 
Penal  Code.  Thereupon  the  Magistrate  issued  processes  for  the  appear- 
ance of  the  parties  concerned  and  fixed  9th  August  1878  as  the  date  of 
hearing.  On  the  day  so  appointed,  the  bailiff  whom  the  trying  Magistrate 
considered  as  the  complainant  having  failed  to  appear  as  directed,  ihe 
Magistrate  dismissed  the  complaint  under  section  205,  Criminal  Pro- 
cedure Code. 

The  District  Magistrate  of  Poona  in  making  the  reference  to  the 
High  Court  observed  : — **  The  Magistrate's  order  of  dismissal  of  the 
complaint  is,  in  my  opinion,  improper  and  contrary  to  law.  The  pro- 
visions of  section  2i)5,  Criminal  Procedure  Code,  do  not,  I  think,  apply 
to  cases  coming  under  Chapter  XXXV  of  the  Criminal  Procedure  Code. 
A  sanction  given  under  that  chapter  is  sufficient  complaint— vicfe.  Ex- 
planation below  section  470,  Criminal  Procedure  Code.  The  proper 
procedure  would  have  been  to  have  treated  the  bailiff  not  as  a  complain- 
ant but  as  a  witness  in  the  case,  his  appearance  being  secured  by  issue 
of  process.'' 

Order. — The  explanation  to  section  470,  Criminal  Procedure  Code, 
provides  that  in  cases  under  Chapter  XXXV  the  report  or  application  of 
the  public  servant  shall  be  deemed  sufficient  complaint.  From  this  it  is 
clear  that  the  personal  appearance  of  such  public  servant  or  officer 
presiding  over  a  Court  is  not,  in  such  cases,  essential,  and  that  any 
provision  of  the  Code  which  requires  the  personal  attendance  of  a  com- 
plainant is  not  applicable. 

The  order  of  the  Second  Class  Magistrate  dismissing  the  complaint 
under  section  205  must  accordingly  be  set  aside,  and  he  must  be  directed 
to  dispose  of  the  case  according  to  law. 


20  February  1879.  Wlwr  &  Pinhbt,  JJ. 

Queen-Emppess  v.  Adrashapa.* 

Soli  Act  {Bom.  Act  Vllof  \VlZ\8tc$.  85,  87— 2)t««ail«e— J^«a«ir«. 
The  distanco  of  ten  miles  mentioned  in  sections  35  and  87  of  the  Bombaj  Salt  Act  is  to  be 
^         •Criminal  Ruling.    Criminal  Appeal  No.  S52  of  187S  ;  Review  No.  S16  of  1878, 
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4iieMimd  in  a  straight  line  *«  as  the  crow  fliee,*'  u  e^  along  the  horizontal  plane  and  not  bj  the 
nearest  mode  of  practical  access. 

The  accused  was  charged  under  sections  35  and  37  of  the  Bombay 
Salt  Act  (VII  of  1873)  of  possessing  without  a  permit  salt  exceeding  40 
seers  in  quantity  within  ten  miles  of  a  land  customs  station.  The  Second 
Class  Magistrate  convicted  him,  but  the  District  Magistrate  ofBlgaum, 
reversed  the  conviction,  remarking— "as  the  crow  flies  the  distance  from  the 
place  wheie  the  salt  was  stored  to  the  nearest  land  custom  station  was 
within  ten  miles  and  on  this  ground  the  Magistrate,  Second  Class,  convicted 
the  accused,  but  as  it  appeared  that  the  nearest  possible  road  by  which  the 
distance  to  be  traversed  was  upwards  of  ten  miles  in  length,  the  District 
Magistrate  reverses  the  conviction  considering  that  for  the  purposes  of  this 
act  tbe  distance  to  be  traversed  must  be  calculated."  The  Government  of 
Bombiiy,  thereupon,  prelerred  an  appeal  to  the  High  Court. 

Order. — Referring  to  the  case  of  Hegina  v.  Bhikoba  Vinoba  (1)  and  to 
the  elaborately  argued  case  of  Monflit  v.  Cole,  (2)  we  reverse  the  decision 
of  the  Distnot  Magistrate  and  restoring  that  of  the  Subordinate  Magistrate 
uphold  the  conviction  and  sentence. 


2 J  ^prU  1879,  Resolution  m  Chaiibbbs. 

Khandesh  Sessions  Judfire's  Liettep  No.  420.* 

Criminal  I  rocedure  Code  {Act  X  of  1872),  See.  317. 

A  MagiBtrate  First  CUhb  sentenced  accused  to  two  years'  rigoroas  impriFonmenton  the  6th 
j^ebrnarj  iS  9  on  conrictioo  of  theft  The  StsiiioDs  Judge,  a  month  afterwards,  sentPnced  the 
accused  in  another  case  to  three  years'  rigo  ons  impr.sonment,  which  he,  under  Criminal  Pro- 
cedare  Code,  Miction  817,  directed  should  b. gin  to  talce  ifftct  on  the  expiration  of  the  sentence 
paasea  by  the  Magistrate.  On  appeal  the  conviction  and  sentence  passed  by  the  Magistrate 
were  revi  racd  : — 

H^ld,  that  the  sentence  by  the  Sessions  Judge  must  be  deemed  to  hare  commenced  from  the 
time  it  was  ordered  to  commence,  viz.,  from  the  expiration  of  the  sentence  by  the  Magistrate 
whetnei  by  rtrersal  or  completion  of  the  panistmient,  • 

Ihis  case  was  followed  in  application  for  revision  No.  263  of  1889, 
where  the  Court  recorded  the  following  order  :— 

Order.— The  Court  following  the  ruling  at  page  974  of  15  Q.  B. 
Reports  (Adolp.  and  Ellis)  directs  that  the  sentence  passed  ou  Maganlal 
Dolatram  in  the  Jivanpore  case  be  deemed  to  have  commenced  from  the 
date  on  which  it  was  passed. 

Again,  in  the  Report  from  the  First  Class  Magistrate  of  Thana  No. 
263  dated  27th  September  1890,  the  Court  {Sargent  C.  J.,  and  Birdwood, 
Pareona,  Telang  and  Candy,  JJ.j  recorded  the  following  resolution  on  tha 
30th  beptember  1890. 

^Criminal  BuUng.    (1)  4  Bom.  H  C.»  9.    (2)  L,B^  7  £z.,  70  ;  S  Ex.,  32«  " 
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Resolution  in  Chambers.— The  Criminal  Ruling  of  21  April  1879  i« 
adhered  to  after  consideration  of  the  case  of  Oregory  v.  Th^  Queen  at  15 
A.  &  E.  (Q.  B.)  page  974  and  the  Madras  High  Court,  Criminal  Proceed- 
ings, No.  201  of  15th  February  1879,  quoted  at  Weir's  Criminal  Rulings, 
3rd  Edition,  page  993. 


6  March  1879.  Wbbt  &  Pinhbt,  JJ. 

In  re  Pltambop.* 

Penal  Code  (Jet  XLFqf  1660),  See.  499^DefafnaUon, 
The  question  of  the  physical  and  moral  as  distingnished  from  the  legal  character  of  the 
act  of  a  person  accused  of  an  offence  under  section  499  of  the  Indian  Penal  Code  is  like  thoee 
which  arise  under  other  sections  of  the  Code  one  to  he  determined  hj  considerations  and 
inferences  drawn  from  common  experience  rather  than  from  rules  of  legal  construction* 

Judgment. — The  question  of  the  physical  and  moral  as  distinguished 
from  the  legal  character  of  the  act  of  a  person  accused  of  an  offence  under 
section  499  of  the  Indian  Penal  Code  is  like  those  which  arise  under  other 
sections  of  the  Code  one  to  be  determined  by  considerations  and  inferences 
drawn  from  common  experience  rather  than  from  rules  of  legal  construc- 
tion. What  the  imputation  was  which  a  man  intended  to  convey  who 
did  not  directly  express  it  and  whether  he  believed  or  had  reason  to 
believe  that  the  imputation  would  produce  a  particular  sentiment  or 
opinion  on  the  part  of  those  to  whom  the  communication  was  made  are 
matters  of  fact,  or  inference  from  fact,  belonging,  where  the  judicial  func- 
tions are  divided,  to  the  province  of  the  Jury.  Whether  the  imputation  thus 
found  to  have  been  made,  and  whether  the  harm  thus  found  to  have  been 
the  probable  or  expected  result  were  such  as  to  satisfy  the  defini- 
tion of  the  offence  of  defamation  would  be  questions  for  the  Judge. 
If  the  words  or  signs  employed  could  have  legally  defamatory  sense  he 
would  in  England  according  to  Cox  v.  Lea  (1)  be  found  to  sub- 
mit them  to  the  jury.  The  jury  instructed  as  to  the  law  would  find 
whether  the  language  as  they  understood  it  constituted  a  wrong.  The 
question  of  whether  the  words  satisfy  the*  definition  in  this  case  is  one  so 
obviously  determinable  by  the  popular  sense  of  the  language  employed 
that  both  parties  called  several  witnesses  to  prove  what  the  natural  and 
proper  impression  was.  Looking  to  the  testimony  of  those  witnesses 
received  without  objection  by  the  Magistrate  it  is  impossible  for  us  to  say 
that  there  was  no  evidence  to  support  the  charge  that  a  very  harmful 
imputation  had  been  made,  and  the  appreciation  of  that  evidence  was  for 
the  Courts  below.  As  the  publication  might  suggest  what  would  be  extre- 
mely disgraceful  to  the  subjects  of  it,  and  so  the  Courts  dealing  with  the 
^Criminal  Application  for  reyision  No.  86  of  1879.      (I)  L.  R.,  4  Ex.,  S84 
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fact  have  found  that  it  did  suggest  it  ;  and  that  this  was  the  natural  effect 
of  the  publication,  we,  determining  only  whether  the  applicant  has  thus 
committed  an  offence,  must  adopt  the  view  on  that  point  taken  by  the  Ses- 
sion Judge, 

It  has  been  pressed  on  us  that  the  Magistrate  and  the  Session  Judge 
were  wrong  in  receiving  evidence  at  all  as  to  the  sense  conveyed  or  pro- 
perly  to  be  gathered  from  the  publication,  or,  in  having  influenced  by 
such  evidence.  The  argument  is  hardly  consistent  with  the  applicant's 
having  called  witnesses  to  support  the  construction  which  he  now  seeks 
to  place  on  the  language  he  employed;  but  apart  from  that  we  think  that 
it  is  not  illegal  for  a  Judge  whose  vernacular  is  English  to  take  the 
opinion  of  natives  of  Guzerat  and  of  persons  skilled  in  Guzerati  as  to 
the  proper  force,  and  therefore  the  probable  intention  of  something  ex- 
pressed in  the  Guzerati  language  and  character.  They  stand  to  him 
with  regard  to  such  a  matter  really  in  the  position  of  experts.  (See 
Indian  Evidence  Act,  sections  45,  49,  98.  Taylor  on  Evidence,  section 
1059.)  When  the  parties  and  the  members  of  the  Court  are  of  one  race  us- 
ing the  same  language  the  sense  of  what  was  said  in  that  language  is  a 
matter  of  common  knowledge.  To  take  the  evidence  of  witnesses  on  the 
point  is  in  some  degree  to  resign  to  them  the  proper  function  of  the 
tribunal  and  they  cannot  reduce  the  language  they  attempt  to  explain  to 
any  thing  simpler  than  the  common  tongue.  Their  explanation  might 
On  the  same  principle  be  subjected  to  explanation  and  the  process  of  pro^ 
posed  elucidation  might  thus  end  in  contradiction  and  obscurity.  The 
natural  sense  of  language  is  best  determined  by  the  impression  it  makes 
on  .ordinary  persons  speaking  the  tongue  in  which  it  is  uttered.  But 
in  the  case  of  a  foreign  language  still  more  than  in  that  of  a  provincial 
dialect  the  aid  of  persons  who,  as  compared  with  the  Oourt,  are  specially 
conversant  with  the  language  is  indispensable  to  the  attainment  of  a 
right  understanding  of  what  any  particular  expressions  in  that  language 
and  the  character  peculiar  to  it  were  fitted  to  convey;  the  popular  and  collo- 
quial sense  of  the  whole  passage  as  it  stands  in  the  vernacular  character 
is  what  is  important  for  the  purpose  in  hand  and  this  is  best  learned  from 
the  testimony  of  a  number  of  persons  as  to  the  impression  the  words 
were  calctdated  according  to  their  judgment  and  knowledge  of  the  language 
to  make.  It  is  so  far  from  wrong  for  a  judge  thus  to  inform  himself  as 
to  the  sense  conveyed,  which  is  of  course  the  impression  naturally  com- 
municated to  readers  in  the  vernacular  that  he  could  hardly  in  any  other 
way  place  his  view  of  the  meaning  and  purpose  of  any  particular  passage 
beyond  the  reach  of  very  plausible  objection.  Accepting  information,  how- 
ever,  the  Judge  or  Magistrate  must  weigh  conflicting   statements  against 
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one  another  and  form  the  beat  conclusion  in  his  power.  This  the  Sessions 
Judge  has  done  in  the  present  case.  He  was  justified  we  think  in  doing 
so  and  we  accordingly  reject  this  application. 


j^e  March  l879.  West  &  Pinhbt,  JJ. 

Queen-EmppesB  v.  Oanpat.* 

District  Miee  Act  (Bern.  Act  VII tf  l^tiy^Mice  Imtpeeior^Prosecution — Oovemment-^ 
Sanction. 

An  Inspector  of  Police  being  an  officer  who  maj  be  remored  from  office  under  srctioo  8 
of  the  Bombaj  District  Police  Act  without  the  sanction  of  Gorernmeot,  the  sanction  of  <«0Tern- 
ment  is  not  necessary  in  order  to  give  a  Magistrate  jurisdiction  to  entertain  a  complaint  against 
him  of  an  offence  committed  in  his  capacity  of  a  police  officer. 

Order  — It  is  now  admitted  that  aD  Inspector  of  Police  being  an  officer 
who  maybe  removed  from  office  under  section  8  of  the  District  Police  Act 
(Bombay  Act  VII  of  1867)  without  the  sanction  ot  Government,  the  sanction 
of  Government  was  not  necessary  in  order  to  give  a  Magistrate  jurisdic- 
tion to  entertain  a  complaint  against  him  of  an  offeace  committed  in  his 
capacity  of  a  Police  officer.  The  magistrate  seems  to  have  assumed  that 
such  an  abuse  of  autliority  as  was  charged  against  the  accused  Ganpat 
Malhar  would,  if  proved,  be  an  oflfence  committed  in  his  capacity  as  a 
public  servant.  It  is  not  necessary  for  the  disposal  of  the  present 
application  to  determine  whether  this  view  was  correct ;  but  we  may 
point  out  that  the  analogy  of  the  English  statutes,  as  to  actions  against 
justices  and  constables  for  abuse  of  their  powers,  points  rather  to  the 
protection  of  G  )vernment  oficers  under  section  4f66  of  the  Code  of  Crimi- 
nal Procedure,  only  in  cases  of  mistakes  or  excesses  of  duty  committed  in 
good  faith.  (See  per  Baylejfy  J.  in  Cook  v.  Leonard  (1)  Haseldine  v. 
Orone  (2)).  If  a  Police  officer  subjects  a  prisoner  or  a  witness  to  any  form 
of  torture  or  illegal  pressure,  it  can  hardly  be  said,  save  in  very 
exceptional  cases,  that  he  is  really  acting  in  his  capacity  as  a  publio 
servant ;  but  the  precise  point  at  which  the  class  of  acts  protected  shades 
off  into  the  class  of  acts  uaprotected  by  the  enactment,  is  really  dependent 
on  facts  not  admitting  of  exact  definition. 

The  Magistrate  seems  to  have  thought  that  because  his  proceedings 
were  vitiated  as  to  Ganpat  by  the  absence  of  a  prior  sanction  of  Guvern* 
ment  to  his  entertaining  the  complaint,  they  were  vitiated  wholly  even  as 
to  the  co-accused  of  Ganpat  in  whose  case  it  was  not  asserted  that  a  prior 
sanction  was  necessary.  This  was  an  erroneous  view  ;  and  as  to  all  the 
accused  it  is  our  duty  to  set  aside  the  order  of  the  Magistrate  for  their 
^        ^Criminal  application  for  Revision  No.  34  of  1S79.       (1)  6  B.  &  C,  S55    (2)  IS  L.  J.  M.  C,  1(^ 
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discharge.  Mr.  Branson  had  ingeniously  contended  that  as  the  Magistrate 
has  discussed  the  evidence*  and  professes  to  discharge  the  accused  under 
section  195,  he  must  be  taken  to  have  exercised  his  jurisdiction  thoigh  he 
finally  denies  its  existence.  But  the  Magistrate  came  to  no^conclusion  on 
the  evidence,  and  could  not  properly  do  so  when  he  thought  his  jurisdiction 
was  barred.  We  must  annul  his  order  discharging  the  accused  and  direct 
him  to  resume  the  inquiry  into  the  case  ac  the  point  immediately  preceding 
that  order.  As  to  the  sufficiency  of  the  sanction  in  its  present  form  and 
the  legal  possibility  or  expediency  of  replacing  or  supplementing  it,  we 
need  not  at  present  express  any  opinion. 


29  June  1879.  Kemball  &  P.  D.  Mblvill,  JJ. 

Queen-Emppess  v.  Shlvbashia.* 

Penal  Code  {Act  XLF  of  l$eO),  Sect.  S79,  AQS^Theft^Criminal  Misappropriatim^^ 
Taking  proof  of. 

Where  there  is  no  proof  of  'taking'  of  the  property  fonni  in  the  poBsession  of  the  accnsed, 
he  mn*t  be  convicted  not  of  theft  bat  of  criminal  misappropriation. 

In  this  case  a  bullock  belonging  to  one  Rava  a  resident  of  Tikulki 
in  Kurandwad  State  disappeared  from  his  house  one  night  and  was  found 
at  Nidoni  in  Bijapur  Taluka  in  possession  of  the  accused  who  were  Bri* 
tish  subjects.  The  Second  Class  Magistrate  convicted  them  of  theft  under 
section  379,  Indian  Penal  Code.  The  District  Magistrate  of  KuUadgi  in 
making  this  reference  observed — "  He  (the  Magistrate)  should  have  obtain- 
ed a  certificate  from  the  Political  Agent  S.  M.  C.  as  provided  by  the 
Foreign  Jurisdiction  and  Extradition  Act  XI  of  1872  for  the  trial  of  the 
accused." 

Order. — On  a  review  of  the  evidence  the  Court  is  of  opinion  that  in 
the  absence  of  any  proof  of  the  V  taking  "  the  accused  should  have  been 
charged  with  and  convicted  of  not  theft  but  criminal  misappropriation 
punishable  under  section  403  of  the  Indian  Penal  Code,  and  as  the  Second 
Class  Magistrate  had  jurisdiction  to  try  this  latter  offence  the  Court  deems 
it  unnecessary  to  interfere.     The  Record  and  Proceedings  to  be   returned. 


10  July  1879.  Kbmball  <fe  P.  D.  Mblviil,  JT. 

Queen-Emppess  v.  Appa.t 

Criminal  Procedure  Code  {Act  X  of  1S72),  See.  815  ^Habitual  qfender. 
To  constitnte  an  '^habitual  offender*'  witbin  the  meaning  of  section  S15  cf  the  Code  of  Cri* 
minal  Procedure,  it  is  necessary  that  the  rabseqaent  offences  charged  shoald  have  been  committed 
hj  the  accused  after  the  prerions  conriction. 

tCriminal  Beferencet  No  Si  to  b5  of  1S79.    ^Criminal  Reference  No.  64  of  1879. 
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Obdbr. — It  appears  that  all  these  offences  were  committed  about  the 
same  time  though  the  property  lay  in  different  persons.  The  Court  there- 
fore sees  no  reason  why  the  Third  Class  Magistrate  should  not  have  dlis* 
posed  of  the  cases  he  did.  To  constitute  an  ^'habitual  offender'^  within  the 
meaning  of  section  316  of  the  Criminal  Procedure  Code  it  is  necessary  that 
the  subsequent  offences  charged  should  have  been  committed  by  the  accus* 
ed  affcer  the  previous  conviction. 


7  August  1879  Kbmball  &  F.  D.  Mblvill,  J  J. 

Queen-BmppesB  v.  Sorabji.* 

Abkari  Act  (Bom.  Jet  F tf  1979)— Liqw^r-^Posseision^QuanHtp. 
The  Bombay  Abkari  Act,  1879,  renders  a  mao  panishable  for  the  offence  of  posseBting  more 
than  a  particular  qaantity^  of  liquor  within  a  certain  local  area  or  place,  except  nnder  the 
authority  of  lome  license,  permit  or  special  order  obtained  under  that  Act.  It  is,  therefore,  im* 
material  to  consider  whether  the  possession  in  any  case  was  illegal  before  the  Act  came  into 
force. 

Obdbb. — The  Court  is  unable  to  concur  with  the  Session  Judge.  The 
ofience  of  possessing  more  than  a  particular  quantity  of  liquor  within  a 
certain  local  area  or  place  except  under  the  authority  of  some  license, 
permit  or  special  order  obtained  under  Bombay  Act  V  of  1878  is  rendered 
punishable  by  that  Act  and  it  is  immaterial  to  consider  whether  the 
possession  was  illegal  before  th^  Act  came  into  force. 


J  October  1879.  Kbmbill  &  F.  D.  Melvill,  J  J. 

Queen-BmppoM  v.  BalkPislina.t 

Oriwdnal  Procedure  Code  {Aet  Xo/1878),  8ee^  IB^Aisistani  Judge. 
Haying  regard  to  section  18  of  the  Code  of  Criminal  Procedure  an  Assistant  Session 
Jadge  has  no  power  to  pass  a  sentence  of  transportation  or  to  commute  a  sentence  of  imprison* 
aeit  to  one  <if  transportattoa. 

Obdbb. — The  Court  confirms  the  conviction  and  sentence  of  seven 
years'  imprisonment  and  fine^  but  having  regard  to  section  18  of  the 
Criminal  Procedure  Code  it  is  of  opinion  that  an  Assistant  Sessions  Judge 
has  no  power  to  pass  a  sentence  of  transportation  or  to  commute  a  sen- 
tence of  imprisonment  to  one  of  transportation.  The  Court  therefore 
annuls  the  order  of  the  Assistant  Sessions  Judge  commuting  the  sentence 
of  seven  years'  rigorous  imprisonment  to  transportation  for  the  same 
term,  but  sentences  the  convict,  under  section  59  of  the  Indian  Penal  Code, 
to  seven  years'  transportation. 

Criminal  Ruling.    Criminal  Reference  Mo.  1x8  of  1879. 
^Criminal  Buling.    Criminal  Beview  No.  170  of  1879. 
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1880.    . 

^6  Fehrmrp  1880.  Pinhbt  &  P.  D.  Milyill,  JJ. 

Queen-BmppeM  V.  Janapdhan. 

District  iiunieipal  Act  (Bom,  Jet  FT  o/ 1873 V,  See.  SSl^Building^Beed  fence. 
A  Karavi  or  reed  fencing  is  not  a  boilding  within  the  meaning  of  section  83  (1)  of  the  Bom- 
bay District  Manidpal  Act,  1873. 

Ordbb — A  **  Karvi"  or  reed  fencing  is  not  a  building  within  the 
meaning  of  clause  1  of  section  33  of  Bombay  Act  YI  of  1878.  The  con- 
viction and  sentence  are  therefore  reversed.    The  fine  to  be  refundeid. 


18  March  1880.  Wbst  &  Pihhet,  JJ. 

Queen-EmppesB  v.  Nana. 

Penal  Code  {Act  XLVrf  19^0); See.  415^ Cheating ^MUk-^Waier. 

The  selling  of  milk  and  water  in  aboat  eqnal  proportion    as  pare  milk  will  snpp  ort  a 
finding  of  cheating  under  section  415,  Indian  Penal    Code. 

Order— The  Court  sees  no  reason  to  interfere.     The    selling  of  milk 

and  water  in  about  equal  proportion  as  pure  milk  will   support  a  finding 

of  cheating.  See  Roksum  Gheesa,  4  December  1865,  in  a  note  to  section  415 

of  West's  Edition  of  Act  XLV  of  1860. 


1^2  Jpril  1880.  M,  Mblyill  &  F.  D.  Mblvill,  J  J. 

Queen-Emppess  v.  Budhya.* 

Criminal  Procedure  Code  (Act  X  of  1872),  See.  2l5^Diieharge^Further  evidenee^P  ro- 
eecution,  revival  of. 

A  discharge  under  section  215,  Criminal  Procedure  Code,  does  not  bar  the  revival  of  m 
prosecution  for  the  same  offence  when  further  evidence  is  arailable, 

Order — The  case  referred  to  by  the  Sessions  Judge  is  not  in  point.  The 

present  case  is  apparently  one  of  a  fresh  complaint  where    new    evidence 

was  forthcoming.  A  discharge  under  section  215,  Criminal  Procedure  Code, 

does  not  bar  the  revival  of  a  prosecution  for  the  same  offence  when  further 

evidence  is  available.   (See  Empress  v.  Donellyf  I.  L.  R.  2  Calcutta  405).. 

The  Court  is  not  prepared  to  say  that  the  committal  was  illegal. 


fO  May  1880.  Ksmball  &  F.  D.  Mblvit«l,  JJ^ 

Queen-EmppoM  v.  Muplidhap.t 

Penal  Code  (Act  XLV  of  I860),  Sec.  262— Po#iaI  stamp^Used  etamp. 
The  mere  affixing  to  a  letter  a  postal  stamp  which  has  been  prerionslj  osed  does  not  Haelf 
prove  fraud  or  an  intent  to  cause  loss  to  (Government  within  the  meaning   of  section  262  of  tht 

IndiAB  Penal  Code. „ 

i*Criminal  Reference  No.  72  of  1830.  fCriminal  Reference  No.  8    of  1880, 
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In  this  case  MoorlidhaT  was  conyicted  under  section  262,  Indian  Penal 
Code,  in  that  he  made  use  of  on  a  priyate  letter  a  seryice  postal  stamp 
which  had  already  been  used  and  defaced. 

Per  Curiam. — It  seems  to  the  Court  that  the  mere  fact  of  a  person 
affixing  to  a  letter  a  postal  stamp  which  hat  been  preyiously  used  does 
not  itself  prove  fraud  or  an  intent  to  cause  loss  to  QoTemment.  In  the 
present  case  evidence  on  this  point  is  entirely  wanting,  the  Court  therefore 
reverses  the  conviction  and  sentence  and  directs  the  fine  if  paid  to  be 
restored. 


10  June  1880%  Ebmball  &  F.  D.  MiLViti,  JJ.. 

Queen-^mppoM;  V.  Nana  Patlu.^ 

Criminal  ProeedMre  Code  {Act  X  o/lS78),  See.  S09— Penal  Code  (Jet  XITi/ 1860) 
S4C.  ^i^Forfeiture^-Compeneation. 

Where  a  perBcn  ww,  under  eeetion  68  of  tHe  Indian  Penal  Code,  genlenced  to  nndergo  m 
term  of  tran^poriBtion  and  adjodgcd  toforfcit  to  the  Government  the  rente  and  profits  of  his 
propertjT  daring  that  term  :-« 

Beld,  that  it  was  not  competent  to  the  Conrt  before  which  he  was  tried  and  convicted  to 
award  any  portion  of  the  said  rents  and  profits  as  compensation  to  the  complainant,  section  808* 
Criminal  Frccednre  Code,  having  no  application  to  the  orders  for  forfeiture  of  property. 

The  accused  having  been  convicted  of  mischief  by  fire  with  intent  to 
destroy  a  dwelling  house,  was  transported  for  seven  years  and  the  Judge 
further  ordered  that  ^Hhe  rents  and  profits  of  all  the  movable  and  immov- 
able property  of  the  accused  be  forfeited  to  Government  (Indian  Penal 
Code,  section  62)  for  the  above  period  of  his  transpotation,  subject  to  such 
provision  of  his  family  as  Government  may  see  fit  to  allow,  further  that 
a  sum  of  Rs.  450  be  paid  out  of  the  said  rents  and  profits  of  the  said  Nana's 
propcty  to  the  prosecutor  Dada  (Criminal  Procedure  Code,  section  308) 
as  compensation  for  his  loss."  The  Government  of  Bombay,  thereupon, 
preferred  an  appeal  on  the  ground  that  the  direction  about  compensation 
was  not  authorized  by  law,  as  section  308  of  the  Criminal  Procedure  Code 
applied  only  to  cases  where  a  fine  was  imposed^  and  as  imder  section  53 
of  the  Indian  Penal  Code  forfeiture  of  property  was  mentioned  as  a  dis-i^ 
tinct  and  separate  punishment  from  fine. 

Order. — The  Court  cancels  so  much  of  the  order  of  the  Sessions  Judge 
dated  7th  February  1879  as  directs  ^^that  a  sum  of  Rs.  450  four  hundred  and 
£fty  be  paid  out  of  the  said  rents  and  profits  of  the  said  Nana  bin  Patlu's 
property  to  the  prosecutor  Dada  Hn  Bapu  (Criminal  Procedure  Code,  sec* 
tion  308)  as  compensation  for  his  loss,'' — the  Court  being  of  opinion  that 
-the  Sessions  Judge  was  not  competent  to  make  such  a  direction  in  this 
case. 

^Crhninai  BuHng.    Criminal  Application  for  Revision  Na.  62  of  ISSO. 
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17  June  18S0.  Eembill  A  F.  D.  MflLYiLL,  JJ^ 

Queen-Bmppess  v.  VlPbusapa.* 

Criminal  Proeeiure  Code  iAot  X  oj  1872\  8e^^  4S6^PubUe  tervanti^^aneUon^^Uct 
BiUl^FiUaga  Police  Act  {Bom.  ^ct  III  qfi^U\  See.  85. 

Section  466  of  th)  Cjls  of  Crimiaal  Fro^edare  coatamplites  sanction  ia  the  ease  of  thoBO 
j>iMic  servaats  onlj  who  are  n>t  rjm)vable  from  their  office  without  the  sanction  of  Gorem- 
ment. 

A  Police  Pat^l,  h^r^ditary  or  oth'.rwiio,  ii  nDt  sach  a  pabUc  servant  under  section  9  of 
4h3  Bambay  Village  Police  Act,  as  he  is  liable  to  dismissal  on  proof  of  miscondnot  by  a  Magistra- 
te First  Class  subject  to  the  sanction  of  the  Police  Commissioner, 

In  this  case  the  accused,  a  Police  Patel  was  committed  for  trial  uader 
section  193  of  the  ladian  Penal  Code  for  giving  intentionally  false 
evidence  in  a  stage  of  a  judicial  proseeding;  and  under  section  221  of 
^he  Oode  with  intentionally  allowing  certain  accused  persons  to  escape. 
Before  the  Sessions  Judge  it  was  contended  that  the  Oourt  had  no  jurisdic- 
.  tian  to  try  the  accused  in  absence  of  the  necessary  sanction,  as  required 
by  section  426  of  the  Code  of  Criminal  Procedure.  The  Sessions  Judge 
being  of  opinion  that  the  necessary  sanction  was  not  put  in^  acquitted 
and  discharged  the  accused. 

Per  Curiam. — The  Sessions  Judge  would  appear  to  be  wrong  on  both 
the  points. 

Bombay  Act  IH  of  1874  does  not  apply  to  a  Police  Patel  (vicfo,  section 
35  of  the  Act).  Section  466  of  the  Code  of  Criminal  Procedure  contemplates 
aanction  in  the  case  of  those  public  servants  only  who  are  not  re- 
movable from  their  office  without  the  sanction  of  the  Qovernment.  A  Police 
Pateli  hereditary  or  otherwise,  is  not  such  a  public  servant,  for  under..^|»c- 
tion  9  of  the  Bombay  Village  Police  Act,  as  amended  by  section  2  of  Bom- 
bay Act  I  of  1876,  he  is  liable  to  dismissal  on  proof  of  misconduct  by  a 
Magistrate  of  the  First  Class  subject  to  the  sanction  of  the  Police 
Commissioner.  Section  466  of  the  Code  of  Criminal  Procedure  has,  there- 
fore, no  application  as  held  by  this  Court  in  Imperatnx  v.  Bhagvoan 
Devraj  on  the  27th  February  1879.  Without  expressing  any  opinion  on 
the  ruling  BaZoji  Sitoram  (11  Bom.  H.  C.  R.,  34),  the  Court  will  only 
remark  that  that  case  and  the  present  are  distinguishable,  for  here  the 
Magistrate  in  clear  terms  stated  the  occasion  on  which  the  false  evidence 
was  given,  and  the'accused  could  not  have  been  misled.  But  if  the  Sessions 
Judge  thought  that  a  more  distinct  sanction  was  necessary  for  the  ends 
of  justice  he  might  have  allowed  an  amended  sanction  to  be  put  in. 

The  Sessions  Judge's  remark  about  the  misjoinder  of  charges  is  clearly 
wrong.    He  could  have  held  a  separate  trial  on  each  charge;   and  even  if 

•Criminal  Buiing.     Criminal  Beriew  No  84  of  18S0;  Appeal  No.  101  of  ISSb, 
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it  had  been  otherwise,  the  Sessions  Judge's  objection  on  this  point  ceased 
to  have  any  foundation  as  soon  as  the  first  charge  was  dismissed  on  a 
preliminary  ground. 

The  Sessions  Judge's  order  acquittitig  the  accused  is  therefoie  set  aside 
and  he  is  directed  to  proceed  with  the  trial  of  Virbusappa  hin  Basappa. 


19  JwM  1880.  Resolution  in  Chahbbbs. 

Kapwap  Sub-Jud^re's  Lettep  No.  646.* 

Oriminat  Procedure  Code  {Jet  X  <if  1872),  Sec,  401  ^Sessions  Judge^Sub'Judge  in 
eharge^Preeept. 

The  dot]r  of  issuing  a  precept,  which  is  imposed  on  the  Court  of  SessioDs  \j  section  407  of 
the  Code  of  Criminal  Procedure,  cannot  legally  be  performed  by  a^Subordinate  Judge  in  tem- 
porary charge  of  the  current  duties  of  the  Court  of  Sessions. 


IS  July  1880.  Kemball  &  F.  D.  Melvill,  JJ. 

Queen-Emppess  v.  Bhafirya.f 

Penal  Code  {Act  XLVof  1860),  See.  297— PZoce  nf  religious  worship^Trespass, 

The  provisions  of  section  297~of  the  Indian  Penal  Code  become  applicable  where  there  is  a 
treipass  in  a  place  of  religious  worship  with  the  knowledge  that  the  feelings  of  persons  would 
be  wounded  thereby. 

The  accused  was  charged  with  an  offence  under  section  295,  Indian 
Penal  Code,  of  defiling  a  Hindu  temple  by  the  act  of  defiling  it.  The 
District  Magistrate  of  Khandesh  in  making  this  reference  observed, 
** Accused  was  originally  charged  wit];i  having  in  company  with  a  Mahar 
woman  committed  an  indecent  act  in  the  temple  but  this  part  of  the  case 
completely  broke  down  and  his  offence,  as  proved,  was  simply  as  a  low 
caste  man  being  in  the  temple.  Accused  admits  that  he  knew  he  had  no 
business  in  the  temple  but  this  admission  even  from  a  Mahar  is  scarcely, 
I  think,  sufficient  to  support  a  conviction  of  wilful  defilement.  Section  296 
would  seem  to  require  some  defiling  act  and  not  merely  constructive 
desecration.  A  prosecution  under  section  447  or  448  for  criminal  trespass 
would  apparently  better  have  met  the  requirements  of  the  case." 

Order. — The  Court  is  of  opinion  that  the  conviction  should  have 
been  under  section  297'of  the  Indian  Penal  Code  as  there  was  a  trespass 
in  a  place  of  religious  worship! with  the  knowledge  that  the  feelings  of 
persons  would  be  wounded  thereby,  and  the  trying  Magistrate  should  be 
80  informed.     No  further  interference  seems  necessary. 


*OrimiMl  Bultpg.  tCriminal  Reference  Ki^  lie  of  ISSO. 
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jR?  JmIk  1880.  Eeiiball  A  F,  D.  Milyill,  JJ. 

Queen-Bmppess  v  BasUnfirapa.* 

Abkari  det  {Bom.  Act  V,  of  1878),    8eo.  ^^-^Magistrate—OomlUcation'^ColUctor, 
A  Magistrate  is  not  competent  to  order  confiscation  under  the  Bombay  Abkari  Act,  the 
Collector  alone  being  inrested  with  such  power  by  section  55  of  the  Act. 

Order. — The  Court  agrees  with  the  District  Magistrate  that  under 
section  55  of  Bombay  Act  V  of  1878  it  was  only  competent  to  the  Collector 
to  make  orders  regarding  confiscations  and  that  no  order  of  confiscation 
oould  be  made  until  the  expiration  of  one  month  from  the  date  of  seizing 
the  things  intended  to  be  confiscated.  The  Court  therefore  annuls  so  much 
of  the  First  Class  Magistrate's  order  as  directs  confiscation  and  so  much 
of  the  Session  Judge's  order  as  allows  the  accused  to  take  the  Qanja  to 
Mudhol  on  payment  of  Rs.  10. 


18  September  1880.  Kbmball  &  P  D.  Melvill,    JJ. 

Savanta  v.  Bhimaji.f 

Criminal  Procedure  Code  (Act  X  of  1872),  Stc,  468— ifama^afdar't  Court  Act  {Bom. 
Act  nioflVt^^'^MamXatdar'Sanetion. 

The  Mamlatdars'  Conrt  constituted  by  the  Bombay  Mamlatdar's  Courts  Act  is  a  civil  Court 
within  the  meaning  of  section  468  of  the  Code  of  Criminal  Procedure  :  hence,  a  complaint  of  an 
offence  mentioned  in  that  section  when  such  offence  has  been  committed  before  or  against  a 
Mamlatdar's  Court  shall  not  be  entertained  in  the  criminal  Courts,  except  with  the  sanction  of 
the  Hamlaidar's  Court  before  or  against  whom  the  offence  was  committed  or  with  the  sanction 
cf  the  High  Court. 

Order. — We  have  now  heard  this  matter  fully  argued  and  are  of 
opinion  that  the  First  Class  Magistrate  was  right  in  holding  that  he  had 
no  jurisdiction  to  entertain  the  complaint  without  the  sanction  of  the 
Court  of  the  Mamlatdar  in  which  the  alleged  offence  was  committed.  It  is 
contended  for  the  applicant  that  the  Mamlatdar's  Court  is  not  a  civil 
Court  within  the  meaning  of  the  Criminal  Procedure  Code,  and  in  such  part 
of  this  contention  we  have  been  referred  to  sections  435  and  438  of  the 
same  Code  in  which  a  Revenue  Court  is  spoken  of  as  distinct  from  a  civil 
Court  aBd  also  to  section  18  Bombay  Act  III  of  1876  where  a  distinction  is 
drawn  between  a  Ma^llatdar's  Court  and  a  civil  Court.  To  what  class 
<rf  Court  the  term  "Revenue  Court"  in  the  Criminal  Procedure  Code  relates, 
we  have  no  means  of  knowing ;  nor,  indeed|  do  we  understand  why,  any 
distinction  should  have  been  drawn  in  the  sections  above  quoted  betweea 
it  and  a  civil  Court;  but  that  Code  applies  to  the  whole  of  British  India, 
and  it  has  been  held  in  this  Presidency,  vide^  Mahadaji  v.  Sonu  (1) 
and  Bai    t/omna    v.    Bai    Jctdaw    (2),    that     a    Mamlatdar's   Court 

^Criminal  Buling.  Criminal  Reference  No.  1S3  of  1880. 
^Ortminal  Buiing.     Criminal  Application  for  Revision  No.  1S2  of  1880, 
(1)  9  Bom.  H.  C^  351.    (S)  L  L.  B^  4  Bom.,  168. 
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is  a  oit/iZ  Cburf  SO  that  the  only  question  we  have  to  consider  is  whether 
it  is  so  in  the  sense  of  section  468  of  the  Oriminal  Procedure  Code.  No 
doubt  a  distinction  is  taken  in  Bombay  Act  III  of  1876  between  a 
Mamlatdar's  Court  and  an  ordinary  civil  Court,  but  we  are  unable  to  dis- 
cover any  intelligible  reason  why  the  term  civil  Court  should  be  taken 
in  the  restricted  sense  of  an  ordinary  civil  Court,  as  distinguished  from  a 
Mamlatdar's  Court,  or  why  sanction  for  prosecution  should  not  be  aa 
necessary  and  desirable  in  the  case  of  an  offence  committed  before  or 
against  the  Mamlatdar's  Court  as  in  one  committed  against  the  ordinary 
civil  Courts.  See  sections  468  and  469  respectively.  The  terms  '^a 
civil  Court"  and  "any  civil  Court"  seems  to  us  necessarily  to  include  a 
Mamlatdar's  Court;  and  we  cannot  suppose  that  the  Legislature  intended  to 
give  to  suitors  in  such  Court  unlimited  powers  of  prosecution.  We 
understand  that  the  Mamlaldar  who  disposed  of  the  particular  case,  out  of 
which  this  question  has  arisen,  is  dead;  but  he  appears  to  have  been  pre- 
pared  to  give  the  requisite  sanction.  We  are  not  aware  whether  any 
application  has  been  made  to  his  successor;  but,  if  not,  it  will  rest  with, 
him  on  application  being  made  to  consider  whether  or  no  to  grant  it  now. 


S8  October  1880.  Mslvill  is  Wbst,  JJ. 

Queen-EmppeM  v.  BmaJL* 

Fenal  Code  {Aet  XLFcflS^O),  Sees,  497,  A^S^Adulterg^OonvietUm^^ubMequeiU  admt^ 
iery^^Fresh  effence. 

If  a  man,  who  hat  been  conTicted  of  adultery  with  another  man's  wife,  contianes  his  adnl- 
terons  intercourse,  he  wiU  be  liable  to  a  second  conyiction  and  panishment  for  the  fresh  ae| 
Botwithstanding  that  the  woman  had  not  returned  to  her  husband's  protection  after  the  •»&• 
Tiction  of  her  paramour. 

The  accused  was  previously  tried  in  November  1879  for  committing 
adultery  with  a  woman  during  a  period  of  one  and  a  half  a  year  down  to 
October  1879  and  was  convicted.  He  was  again  charged  in  August  1880, 
with  committing  adultery  with  the  same  woman  daring  a  period  subse* 
quent  to  his  conviction  in  November  1879. 

The  Acting  Sessions  Judge  of  Khandesh  was  of  opinion  that  the  act  of 
the  accused  in  subsequent  acts  of  adultery  was  a  distinct  offence  for  which 
he  would  be  convicted  and  sentenced.  His  grounds  were  : — '<It  is  clear  that 
there  is  no  legal  objection  to  the  present  trial.  There  is  no  dispute  that  the 
woman  SUv  is  still  the  wife  of  Emaji,  nor  is  it  alleged  that  her  husband 
has  consented  to  or  connived  at  the  sexual  intercourse  which  is  said  ta 
have  existed  between  accused  and  Shiv.  Such  sexual  intercourse,  if  proved, 
amounts  to  an  offence  under  the  Penal  Code,  and  the  offender  is  liable 
*Crtmtiial  Btiitn^.    Criminal  Appeal  Ka  175  sf  1S80, 
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to  pnniBbment  proyided  he  has  not  been  already  punished  for  such  offence. 
Ibe  sexual  intercourse  with  which  the  accused  is  at  present  charged  is 
perfectly  distinct  from  the  sexual  istercourse  with  which  he  was  charged  in 
NoTember  last.  Adultery  is  an  infringement  of  the  rights  of  a  husband 
towards  his  wife,  and  the  law  in  this  country  regards  adultery  as  an 
offence.  When  the  off^der  has  been  once  punished  for  such  an  offence, 
it  is  obvious  that  he  is  not  at  liberty  to  infringe  the  rights  of  the  husband 
again  any  number  of  times  at  his  pleasure,  otherwise,  there  would  be 
little  object  in  punishing  at  all.  The  woman  is  as  much  the  wife  of  her 
kuaband  after  adultery  as  before.'' 

Order. — The^Court  confirms  the  conviction  and  sentence. 


1881. 

IS  February  188L  Mblvill  &  Namabhai,  JJ. 

Queen-Bmppesa  v.  Hussein.* 

Criminal  Procedure  Code  (Jet  X  of  1872),  See.  ISe^Dec^fand  dumb  pereons^Practiee. 

Section  186  of  the  Code  of  Criminal  Frocednre  is  intended  to  provide  for  oases  in  which  the 
accused  person  if  deaf  ard  dumb,  or  f rem  ignorance  of  the  language  of  the  coantry  and  the 
wmnt  of  an  interpreter  is  unable  to  understand,  or  make  himself  understood :  and  in  snch  casea 
the  High  Coort  would  order  the  prisoner  to  be  detained  during  Her  Majesty's  pleasure. 

Order. — It  is  impossible  to  understand  the  Magistrate's  finding  that 
the  accused  person  is  an  imbecile,  and  consequently  unable  to  understand 
the  proceedings  but  that  he  is  not  of  unsoiind  mind.  This  is  a  distinction 
^thout  a  difference. 

Section.  186  is  intended  to  provide  for  cases  in  which  the  accused  per- 
son is  deaf  and  dumb,  or  from  ignorance  of  the  language  of  the  country  and 
the  want  of  an  interpreter  is  unable  to  understand,  or  make  himself  under- 
stood. In  such  cases,  the  High  Court  would  probably  order  the  prisoner 
to  be  detained  during  Her  Majesty's  pleasure.  That  was  the  course 
adopted  by  the  Queen's  Bench  Division  in  Regina  v.  Berry  (1)  in  which 
the  prisoner  was  deaf  and  dumb  and  consequently  unable  to  understand 
the  proceedings. 

But  in  the  present  case  it  is  quite  clear  that  if  the  prisoner   wa» 

unable  to  understand  the  proceedings,  it  was  from  unsoundness  of  mind, 

properly  so  called,  and  from  no  other  cause.    The  Magistrate  should 

t  heref ore  have  found  before  trial  that  the   prisoner  was  of  unsound  mind 

and  should  have  stayed  further  proceedings  in  the  case  (Criminal  Pro-^ 

cedore  Code,  section  423). 

Under' the  provisions  of  section  S97  of  the  Code  of  Criminal  Procedure 
this  Court  now  quashes  the  conviction   and  declares  that  the  accused 
«CriaiinalBeviewNo.l71of  1S77.    (i)  L.  B.,  1  Q.  B.  D.,  44f . 
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Hussein  walad  Budehmia  is  of  unsound  mind  and  incapable  of  making  Ids 
defence  and  the  Court  directs  that  the  said  Hussein  be  released  on  suffici- 
ent security  being  given  that  he  shall  be  properly  taken  care  of  and  shall 
be  prevented  from  doing  iigury  to  himself  or  to  any  other  person  and  for 
his  appearance  when  required  ;  and  that  in  default  of  such  security  being' 
given,  the  case  shall  be  reported  by  the  Magistrate  for  the  orders  of 
Government. 


£4  February  1881.  Mblvill  &  Bcbovtood,  JJ. 

Queen-Empposd  v.  Lakshmi.*   ^ 

Penal  Code  {Act  XL ro/ 1860),  See.  M^^Ahsconding—Warrant-^ermee. 

A  pcrgoD,  absconding  to  avoid  the  service  of  a  warrant  issaed  by  a  M  igistrate  to  the  ad* 
dress  of  a  Police  officer,  directing  the  latter  to  arrest  that  person,  docs  not  commit  an  ofFenee 
under  section  178,  Indian  Penal  Code. 

LuKSUAMi  kom  Bhimapa  a  resident  of  Badami  having  been  accused  of 
an  offence  under  section  380,  Indian  Penal  Code,  by  Mr.  Luxman  Krishna, 
Third  Class  Magistrate  of  Badami,  a  warrant  was  issued  for  her  apprehen* 
sion  by  that  officer.  The  accused  appeared  to  have  left  Badami  for  Kaladgi 
on  some  business  where  she  was  arrested  and  brought  before  the  Magis- 
trate Mr.  Laxman  Krishna.  On  her  appearance  the  said  Magistrate 
sanctioned  her  prosecution  before  Rao  Sahib  Hanmant  Ramchandra  under 
section  172,  Indian  Penal  Code,  for  absconding  in  order  to  avoid  being 
served  with  a  warrant.  She  was  accordingly  tried  and  convicted  under 
section  172  of  the  Indian  Penal  Code  and  sentenced  to  pay  a  fine  of  Rs.  5 
or  to  suffer  7  days'  simple  imprisonment. 

The  District  Magistrate  of  Kaladgi  in  making  this  reference  to  the 
High  Court  observed, — "A  perusal  of  the  record  in  the  case  will  show 
the  accused  did  not  wilfully  abscond  or  conceal  herself  to  avoid  being  served 
with  the  warrant.  It  has  not  been  shown  whether  she  had  any  knowledge 
of  the  issue  of  a  warrant  for  her  apprehension.  Even  supposing  as  the 
trying  Magistrate  does  that  the  accused  did  wilfully  abscond  and  that  she 
had  knowledge  of  the  issue  of  the  warrant  her  act  does  not  fall  within  the 
definition  of  section  172,  Indian  Penal  Code;  because  from  the  wording  of 
section  172,  it  appears  that  the  summons,  notice  or  order  therein  referred 
to  should  be  addressed  to  the  same  person  whose  attendance  is  required 
and  who  absconds  to  avoid  being  served  with  such  summons,  notice  or 
order.  In  the  present  case  the  order,  i.  «.,  the  warrant  was  not  addressed 
to  Lukshami  koTn,  Bhimapa  and  she  cannot  therefore  be  made  liable  for  it 
under  section  172.  A  warrant  is  not  an  order  served  on  an  accused:  it  is 
*OriminalB^ing,    Criminal  Beferencs  No.  SI  of   1S8K 
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sunply  an  order  to  the  Police  to  arrest  him.  This  my  view  is  also 
supported  by  a  ruling  of  the  Calcutta  High  Court  {Queen  v.  Woomesh 
Ckunder  (1)  )  in  which  it  has  been  ruled  that  the  offence  of  absconding 
by  an  accused  person  to  avoid  the  service  of  a  warrant  does  not  fall 
within  section  172,  Indian  Penal  Code." 

Obder. — For  the  reasons  stated  by  the  District  Magistrate,  the 
Court  reverses  the  conviction  and  sentence  and  directs  the  fine  if  paid,  be 
refunded  to  the  accused. 


^  March  1881.  Bibdwood  &  Nanabhai,  JJ; 

Queen-Bmppess  v.  Bala.   Queen-Bmppess  v.  Kedapi.* 

C<mfe$Hon^Adini8M%hility  ^-Oo^aecmed, 

The  confession  of  an  accused  is   not  admissible  against  another    aconsed,  where  it  amounts 
^m\f  to  a  confession  of  abetting  the  principal  offence  charged  against  him  and  the  other, 

Oboeb. — The  Court  is  of  opinion  in  this  case  that  the  confession   of 

Bala  is   not   admissible  against   Kedari  because  it   amounts  only    to   a 

confession   of  abetting  the    principal    offence   charged    against  him   and 

Kedari  —  and  the  abetment  admitted  was  not  of  a  kind  to  render  him   liable 

as  a  principal  offender  under  section  114  of  the  Indian   Penal  Code,  vide, 

Reg  V.  Amritob  Govind  (2).    Apart  from  the  confession  of  Bala  the  evidence 

in  the  case  is  not  sufficient  for  the  conviction  of  Kedari.    The  evidence 

of  the  witnesses  identifying  Bala  and  Kedari  cannot  be  safely  acted  upon  as 

the  witnesses  did  not  give  their  names  to  the  Police  Patel  when  questioned 

shortly  after  the    commission   of  the  offence.     Though  Bala  admits  only 

an  abetment  his  confession  taken  with  the  other  evidence  in    the  case  is 

sufficient  for  his  conviction  for  the  principal  offence.    And  there  is  nothing 

but  his  own  confession  to  show  that  he  took  merely  a  minor  part  in  the 

commission  of  the  offenee.    The  Court  therefore  enhances  the  sentence 

on  3ala  to  three  years'  rigorous  imprisonment  and  reverses  the  conviction 

and  sentence  in  the  case  of  jBledari  and  directs  that  he  be  discharged. 


9  Marth  188^'  Melvill  k  Nanabhai,  JJ. 

Queen-Emppess  v.  Chintaman.! 

Cc^fession — Accused — Inducement — Truth — Recording  of  confessions, 
A  confession  induced  by  false  allegations  is  irrelevant  even  if  it  be  tme. 
Where  an  accused  makes  a  confession  before  one  Magistrate,  and  again  confesses  before  the 
committing  Magistrate,  it  is  not  open  to  the  latter  to  read  to  the  accused  his  statement  before  the 
former  Magistrate  and  to  ask  him  if  it  was  true  :  in  such  cases  it  is  very  desirable  to  test  the 
Talae  of  statements  made  on  different  occasions  by  taking  them  fully  and  in  detail  and  seeing  in 
what  respects  they  agree  and  in  what  particulars  they  differ. 

(1)  6  W.  B.,  71.    ^Criminal  Ruling,     Criminal  appeals  Nos.  6  and  26  of  1881. 
(S)  10  Bom.  H.a,  407.    fConfirmation  case  No.  7  of  1881 ;  Criminal  appeal  No.  S5  oilSSU 
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Judgment. — This  case  presents  even   more  than    the  oidinary  diffi- 
culties which   this   Court    al  ways   encounters   in  dealing    with    cases  m 
which  the  conviction  rests  almost  entirely  on  retracted  confessions  and  in 
which  the  assessors  have  differed  from  the  Session  Judge. 

The  case  for  the  prosecution  is  that  the  prisoner  Chintaman,  and  the 
second  accused,  Dhondo,  who  has  been  acquitted,  conspired  to  murder 
Govind  the  adoptive  father  of  Chintaman.  In  pursuance  of  this  conspiracy 
Chintaman  left  Revadanda  on  or  about  the  22nd  September  1880  saying 
that  he  was  going  to  Dewas,  near  Indore.  Instead  of  pTOceeding  direct  to 
Dewas,  Ohintaman  remained  in  Bombay  till  the  28th,  on  the  night  of 
which  day  he  returned  secretly  to  Revadanda,  and  there  shortly  after 
midnight,  he  and  Dhondo  mur«lered  the  old  man,  as  he  lay  asleep  in  his 
veranda.  Then  before  day  light  Chintaman  decamped,  and  went  to 
Bombay  from  which  place  he  proceeded  to  Dewas,  where  he  was  arrested 
on  the  10th  October.  It  is  also  alleged  that  with  the  view  of  establishing 
an  alibi,  Chintaman  caused  to  be  posted  at  Dewas,  on  the  30th  September, 
a  letter  addressed  to  Dhondo,  announcing  his  arrival  at  Dewas  on  the  27th 
the  day  before  the  murder. 

The  case  for  the  defence  is  that  Chintaman  ronlly  arrived  at  Dewas  on 
the  27th  September  and  remained  there  until  his  arrest  on  tie  10th 
October. 

Three  witnesses  have  been   called  by  the   prosecution  to  prove  that 
they  met  Chintaman  in  the  vicinity  of  Revadanda  before   day   light   on  the 
night  of  the  murder.  This  kind  of  evidence  is  forthcoming  in  almost  every 
case  of  murder,  and  we  always  regard  it  w?th  great  suspicion.  In   the   pre- 
sent case  it  is  of  the  smallest  possible  value.     Of  the  three  witnesses,  No. 
11  can  only  say  that  he  passed  a  man  in  the  dark,  who  in  reply  to  a  ques- 
tion said  that  he  was  a  villager  and  from  his  voice  he  thought  that  the  man 
was  Chintaman.     This  evidence  as  the  Session  Judge  says,   is  very  slight. 
Witness  No.  13  was  discredited  by  the  Session  Judge,   and   with   reason 
his  evidence  being  "marred  by  contradictions  so  as  to  render  it  worthless.*' 
The  third  witness,  Ragho  Eal   Naik,   was  believed  by  the  Session  Judge^ 
but  his  statements  in  the  Session  Court  and   before  the   Magistrate,  are 
discrepant  on  a   most    material   point  ;   and  it   further   appears  that  this 
witness   is     a   brother-in-law     of  the  discreditei    witness   No  13.     It  is 
certainly  strange  that  these  two  near  relatives  should  have  met  Chintaman 
in     different   places    on    the    same   night:    and    the   discredit    which   at- 
taches to  the  witness  No.  13  necessarily  casts  some  suspicion  on  the  simi- 
lar story  told  by  his  brother-in-law.  Witness  No.  12  is  said  to  have  mention- 
ed what  he  saw  to  Mahadev  witness  No.  24,  from  whom  the  Police  are  said 
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to  have  derived  their  information  ;  but  no  question  was  put  to  Mahadev  on 
this  point.  It  would  have  been  satisfactory  to  ascertain  from  the  Police 
diary  when  the  witness  Nos.  11,  12  and  13  first  made  any  statements  on  the 
subject— but  the  chief  constable  (witness  No.  44)  who  was  called  for  the 
defence  did  not  produce  his  diary  in  the  Session  Court,  and  could  only 
make  rather  vague  statements  from  recollection.  The  cases  of  such  im- 
portance as  the  present,  and  especially  in  cases,  in  which  imputations  of 
manufacturing  evidence  have  been  made  against  the  Police,  it  is  always 
desirable  that  the  police  officer  who  made  the  investigation  should  bring 
his  diary  in  Court  and  be  able  to  state  accurately  the  time  at  which  and 
the  circum:<tances  un^ler  which  the  first  information  was  given  by  the 
diflfereut  witnesses. 

The  Htad  Constable,  witness  No.  42,  who  was  called  for  the  defence, 
stated  that  on  the  29th  September  the  day  after  the  murder,  he  obtained 
information  that  Chiatamau  had  returned  to  Revadanda  during  the  night 
and  he  thought  ihat  the  i  .formation  had  been  given  to  him  by  Ragho  Kal 
Naik,  witness  N  >.  12.  It  is  however  quite  clear  from  the  report  (Exhibit 
No.  43)  made  by  the  Head  Constable  on  the  29th  that  he  bad  not  then 
received  any  such  iutormation,  and  that  his  suggestion  that  Chintaman 
had  been  engaged  in  the  murder  was  made  upon  pure  speculation.  It  was 
known  that  there  had  been  bad  feeling  between  Chintaman  and  the 
deceased  and  it  was  naturiilly  coigectured  that  he  had  been  concerned  in 
the  murder.  There  are  certainly  strong  a  priori  grounds  for  supposing 
that  Chintaman  had  something  to  dj  with  planning  the  murder  :  but  the 
case  for  the  prosecution  itself  shows  that  the  other  two  accused  persons, 
Dhondo  and  Dur^abai  also  had  motives  for  the  crime,  though  perhaps  less 
itrong  than  those  of  Chintaman  ;  and  it  is  of  course  quite  possible  that 
the  murder  was  committed  by  Dhondo,  without  any  actual  assistance  from 
Chintaman.  Indeed  it  is  not  very  easy  to  understand  why  if  such  an 
elaborate  plot  was  devised  for  averting  all  suspicion  from  Chintaman,  it 
should  have  been  necessary  for  Chintaman  to  return  to  Revadanda  at  all 
or  to  take  any  part  in  the  murder.  Dhondo  could  have  required  no  assist* 
ance  to  murder  an  old  man  of  70,  as  he  lay  asleep  ;  and  therefore  the  only 
reason  for  requiring  Chintaman  to  return  must  have  been  that  he  should 
run  his  share  of  the  risk.  But  this  seems  inconsistent  with  the  character 
of  the  plot,  the  object  of  which  appcirs  to  have  been  to  divert  all  suspicion 
from  Chintaman  and  to  leave  Dhondo  to  bear  all  the  risk. 

On  the  2nd  October,  Ramabai  the  wife  of  Chintaman,  a  girl  of  13,  was 
taken  by  the  Police  before  Mr.  Anandrao  Bhaskar,  a  First  Class  Magistrate, 
and  she  then  made  a  statement  to  the  effect  that  Chintaman  had  returned 
to  his  house  on  the  night  of  the  murder.      To  this    statement  she  adhered 
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l>efore  the  Committing  Magistrate,  Mr.  Courtenajr,  but  retracted  it  in  the 
Seesions  Court  aUeging  that  it  had  been  extorted  from  her  by  the  ill- 
treatment  of  the  police. 

On  the  15th  October  Chintaman  was  brought  in  custody  to  Alibagh. 
and  the  police  then  obtained  from  the  MagistratCi  Mr.  Anandrao  Bhaskar, 
permission  to  keep  him  in  custody  for  a  week  with  the  object  of  obtaining 
further  evidence.  Previously  on  the  13th  October,  the  police  had  obtained 
from  Dhondo  (not  from  the  Dead  Letter  Office,  as  the  Session  Judge 
supposes)  the  letter  Exhibit  No.  38  which  has  been  already  referred  to, 
as  having  been  posted  at  Dewas  on  the  30th  September  ;  Dhondo  was 
apparently  arrested  on  the  same  day.  On  the  19th  October,  Chintaman 
was  taken  before  Mr.  Anandrao  Bhaskar  and  he  then  made  a  confession  in 
which,  however,  he  tried  to  throw  the  chief  part  oi  the  guilt  on  Dhondo. 
When  taken  before  Mr.  Courtenay  the  committing  Magistrate,  Chintaman 
retracted  the  confession  on  the  29th  October,  alleging  ill-treatment  by  the 
police,  and  he  made  a  detailed  statement  describing  all  his  movements 
between  the  22nd  September  and  the  10th  October,  in  precisely  the  same 
way  as  he  has  since  described  them  in  his  defence.  On  the  30th  October, 
he  again  volunteered  to  confess,  and  on  his  confession  before  Mr.  Anand- 
rao Bhaskar  being  read  over  to  him,  he  declared  that  it  was  true.  On  the 
5th  November  he  made  some  further  self-criminating  statements.  On  the 
IJth  December  when  the  case  was  committed,  he  again  retracted  his 
confession  and  gave  the  names  of  witnesses  to  establish  an  alihi. 

In  the  Sessions  Court  he  adhered  to  his  denial  of  his  guilt  and  called 
his  witnesses  who  gave  very  strong  evidence  in  his  favor. 

Under  the  peculiar  circumstances  of  this  case  it  is  almost  impossible 
to  believe  that  the  confessions  made  by  Chintaman  were  altogether  volun- 
tary. Here  we  have  a  man  taking  the  most  elaborate  precautions  to  avoid 
detection.  K  the  case  for  the  prosecution  be  true,  he  had  most  cleverly 
contrived  to  make  it  appear  that  he  was  in  Central  India  on  the  night  of 
the  murder.  He  had  had  a  letter  posted  at  Dewas,  with  this  object  and  had 
prepared  evidence  of  an  unusually  strong  character,  to  establish  an  alibi. 
He  had  witnesses  of  good  position  and  character  ready  to  come  forward 
from  Central  India  and  swear  that  he  was  there  at  the  time  of  the  murder. 
Yet  with  all  these  advantages  in  his  favor  we  are  told  that  he  voluntarily 
abandoned  them,  and  made  a  full  confession  of  his  guilt.  Such  conduct  is 
so  inconsistent  as  to  be  almost  incredible.  When  we  put  the  matter  thus 
to  the  Public  Prosecutor  aud  asked  him  for  his  exaplanation,  he  could 
only  suggest  that  Chintaman  had  confessed  under  the  influence  of  re- 
morse :     but  this  is  not  consistent  with  the   circumstance  of  his  retrac- 
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tion  of  hii  confesfidon.  On  the  whole  we  cannot  entertain  any  doubt  that 
some  inducement  was  brought  to  bear  upon  Ohintaman  to  make  him 
confess  ;  and  we  believe  that  what  he  himself  on  one  occasion  stated  wais 
the  truth,  viz.,  that  he  was  induced  to  confess,  not  because  he  was  ill- 
treated  but  because  he  was  told  that  his  wife  had  already  made  a  state- 
ment to  the  effect  that  he  had  returned  to  Revadanda  on  the  night  of  the 
murder.  We  have  little  doubt  that  what  was  said  to  him  was  something 
of  this  kind.  **  Here  is  your  wife  who  has  sworn  that  you  were  at 
Revadanda  on  the  night  of  the  murder.  Here  are  witnesses  who  are  ready 
to  swear  that  they  saw  you  on  that  night.  It  is  useless  for  you  to  deny 
it,  and  you  had  better  make  a  clean  breast  of  it."  It  is  not  difficult  to 
believe  that  Chintaman  was  in  this  manner  induced  to  make  the  confes- 
sion, implicating  himself  but  throwing  the  greater  share  of  the  blame  on 
Dhondo. 

If  this  supposition  be  correct,  as  we  have  little  doubt  that  it  is,  a 
confession  so  induced  would  be  irrelevant,  even  if  it  were  true.  Whether 
the  confessions  in  this  case  are  true,  it  is  extremely  difficult  to  decide.  It 
is  remarkable  that,  although  Chintaman  has  accused  Dhondo  of  the  murder, 
Dhondo  has  never  retaliated  by  stating  that  Chintaman  returned  to 
Revadanda  on  the  night  of  the  murder.  The  confessions  themselves  are  by 
no  means  free  from  improbabilities  and  contradictions.  It  is  difficult  to  be- 
lieve that  the  murderers  would  have  gone  to  the  scene  of  the  murder,  taking 
a  gunny  bag  with  them,  but  no  weapon,  and  trusting  to  find  a  weapon  on 
the  spot.  We  may  remark  on  this  point  that  the  Session  Judge  observes 
that  the  crow-bar  with  which  the  murder  was  committed  was  identified  as 
belonging  to  the  deceased:  but  there  was  no  evidence  on  the  point,  so  far 
as  we  have  been  able  to  discover.  Again,  the  story  told  by  Chintaman 
of  his  going  to  the  railway  station  in  Bombay  and  finding  a  stranger  going 
to  Dewas,  who  consented  to  post  his  letter  for  him,  is  exceedingly  impro- 
bable. His  accounts  of  his  movements  given  in  his  second  confession  of 
the  30th  October  is  not  consistent  with  his  previous  statement,  nor  with 
the  probabilities  of  the  case.  If  he  took  part  in  the  murder,  it  is  almost 
certain  that  he  would  have  gone  straight  to  Indore  afterwards  and  he 
would  not  have  lingered  in  Bombay  for  three  or  four  days.  Chintaman's 
statement  that  the  sound  made  by  the  murdered  man  was  like  the  cry  of  a 
goat  being  slaughtered  curiously  agrees  with  the  description  of  the  witness- 
es by  whom  the  sound  was  heard.  It  is  hardly  likely  that  several  persons 
would  hit  upon  the  same  simile  for  describing  a  sound  and  the  coincidence 
in  the  terms  of  the  description  rather  suggests  that  the  description  was 
derived  from  the  same  source. 

Some  of  the  points  above  touched  upon  are,  taken  by   themselves,   of 
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little  importance:     but    taken  together,  they   create  doubts  as    to   the 
truth  of  the  confessions  of  Ohintaman,  it  equally  attaches  to  the    retracted 
statement  made  by  his  wife  Rama  before  the  magistrate.     But    the   really 
strong  evidence   to     invalidate   the    confessions  is   the   evidence,  already 
alluded  to,  called  to  establish  an  alibi.    The  Session  Judge  has  discredited 
the  evidence  because  it  is  irreconcili^able  with  the  confessions,  and  because 
he  believes  the  confessions.   The  assessors  have  reversed  the  argument,  and 
concluded  that  ihe  confessions  are  untrue,  because  they  are   irreconcileable 
with  the  evidence  as  to  the  aUbi  which  they  believe.     The  evidence  as  to 
the  cUlbi  is  entirely   extremely   strong,  and  it  is  difficult  to  find  any 
suiicient  ground  for  dieibelieving  it.     We  cannot  concur  with  the  Session 
Judge  in  thinking  that  there  was  any  improbability   in  tne   witnesses 
recollecting  the  dates.     Keshawrao,  witness  No.  39,  was  returning  from 
leave,  when  he  encountered  Chintaman  :  and  the  date  of  return  from  leave 
would  naturally  fix  itself  in   the  memory.     Moreover  the  Session  Judge 
has  omitted  to  notice  that  witnesses  No.  39  and  40  were  examined  on  the 
10th  Ovitober,  when  Ghintamm  was  arrested,   and  therefore  only  a  fort- 
nig  it  a  ter  his  alleged  arrival  ;  so  tbat  there  could  be  no  difficulty  in  the 
witnesses  at  that  time  stating  the  date  of  his  arrival  with  the  fullest   c<>nfi- 
denoe.    The  third  witness  No.  41,  the  Dewan  of  Dewas,  is  a  man  of  very 
high  position  ;  and  we  do  not  feel  impelled  to  the  same  conclusion  as  that 
formed  by  the  Session  Judge,  viz.  that  he  has  given  false  evidence,  in  order 
to  preserve  the  life  of  a  Brahmin.     No  doubt  almost  all  evident  in  this 
country  must  be  received  with  s?me  suspicion  :  but  weighing  the  evidence 
for  the  dUbi  againsc  the  confessions,  we  feel  it  impossible  to  say  that  the 
Assessors  were  wrong    in  thinking  that    the    balance  inclined  in  favor  of 
the  prisoner. 

For  these  reasons  we  are  of  opinion  that  the  conviction  and  sentence 
cannot  with  safety  be  upheld,  and  we  reverse  them  accordingly. 

The  preliminary  enquiry  in  this  case  was  very  carefully  made  by 
Mr.  Courtenay  and  he  is  deserving  of  praise  for  the  pains  which  he  took  to 
•satisfy  himself  that  the  confession  of  Chintaman  was  voluntarily  made. 
We  would,  however,  observe  that  it  would  have  been  more  satisfactory  if  he 
had  allowed  Chintaman  to  make  an  entirely  fresh  statement  on  the  30th 
October  instead  of  merely  reading  to  him  his  statement  before  Mr. 
Anandrao  Bhaskar,  and  asking  him  if  it  was  true.  In  such  cases  it  is  very 
desirable  to  test  the  value  of  statements  made  on  different  occasions  by 
taking  them  fully  and  in  detail  and  seeing  in  what  respects  they  agree  and 
in  what  particulars  they  differ. 
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10  March  1881.  Bibdwood  &  Nanabhai,  JJ, 

Lettep  tpom  Kalpa  Mafiristpate. 

Begulatiim  18  of  1827— Pote—fTafcAman. 
It  is  not  competent  to  a  Magistrate  to  issue  a  notice  under  section  19  (6)  of  Regnlation  12  of 
1827  calling  on  the  inhabitants  of  pols  to  employ  a  watchman  if  they  lock  the  pol  gates  at 
night  in  order  to  open  the  gates  to  the  Police  when  required. 

Resumed  consideration  of  the  letter  from  the  Magistrate  of  Eaira 
No.  1455.  Dated  the  11th  December  1880  forwarding  notice  issued  by  him 
under  section  19  clause  6  of  Regulation  12  of  1827  calling  on  the  iuhabi- 
tants  of  Pols  or  semi  private  streets  in  Neriad  and  Mehmndabad  to  employ 
a  watchman,  if  they  lock  the  Pol  gates  at  night  in  order  to  open  the  gates 
to  the  Police  when  required;  last  b^lore  the  Court  on  the  20th  January  188K 

Resolution  on  the  20th  January  1881  whether  any  cases  have  arisen  in 
which  the  investigation  of  crime  has  been  interfered  with,  in  consequence 
of  the  practice  referred  to  and  if  so  to  repoit  the  circumstances  of  those 
cases. 

Order. — As  the  '  pols '  referred  to  are  not  apparently  places  of 
public  resort  being  described  by  the  Magistrate  as  semi  private  streets,  the 
Court  is  of  opinion  that  the  Magistrate  h^id  no  jurisdiction  to  institute  the 
rule  submitted  by  him  under  section  19  clause  I  of  Regulation  12  of  L^27. 
The  Court  therefore  under  clause  6  of  the  section  forbids  the  injunction 
issued  by  the  Magistrate. 


10  March  1881*  BrapwooD  k  Namabhai,  JJ. 

Queen-Emppess  V.  Lallu.* 

Criminal  Procedure  Code  {det  X  qf  1S72),  See.  45i— P«nai  Code  {Act  XL  V  of  I860),  See . 
71 — Sentence, 

A  man  who  rode  a  horse  farioaslj  and  knocked  down  another  man  and  his  child,  was 
convicted  ander  sections  279  and  886  of  the  Indian  Penal  Code,  and  sentenced  under  the  former 
to  one  month's  rigorous  imprisonment  and  under  the  latter  to  a  fine  of  Rs.  20:— 

H^df  that  though  the  combined  sentence  was  within  the  limit  fixed  by  section  71  of  the 
Penal  Code,  the  case  fell  within  section  454  (2)  of  the  Code  of  Criminal  Procedure  which 
contemplated  the  passing  of  a  single  sentence  onlj,  and  that  the  order  in  appeal  substituting 
s  tingle  sentence  equal  in  extent  to  the  combined  sentence  was    right. 

The  accused  was  charged  with  recklessly  and  Tiolently  riding  a  horse 
in  a  crowded  place  on  the  occasion  of  a  Mahomedan  festivali  and  thereby 
knocking  down  a  man  who  had  a  child  on  his  shoulder,  causing  them 
hurt  and  rendering  them  insensible  for  about  25  minutes.  On  these  facts, 
the  Second  Magistrate  convicted  the  accused  under  sections  279  and  336 
of  the  Indian  Penal  Code,  and  sentenced  him  to  one  month's  'rigorous  im* 
prison ment  for  the  first  offence  and  for  the  second  offence  to  a  fine  of 
^Criminal  Ruling.    Criminal  Reference  No.  31  of  XSSI. 
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Rs.  20.  On  appeal  Mr.  Wiltshire,  the  Divisional  Magistrate  confirmed  the 
conviction  but  said  ^'West's  notes  to  Indian  Penal  Code,  section  71  lead  me 
to  the  conclusion  that  accused  should  have  been  sentenced  under  ludian 
Penal  Code,  section  279  only/'  and  he  passed  the  same  sentence  under 
section  279  of  the  Indian  Penal  Code  as  the  Second  Class  Magistrate  had 
passed  under  the  two  sections   279  and  336. 

The  Sessions  Judge  of  Dharwar  in  referring  the  case  to  the  High  Court 
observed: — "I  consider  that  Mr.  Wiltshire's  order  is  erroneous  in  point  of 
law.  My  grounds  of  this  opinion  are  as  follows.  Section  71  of  the  Indian 
Penal  Code  deals  with  the  punishment  for  offences  and  limits  that  punish- 
ment under  certain  circumstances.  The  combined  sentences  passed  by  the 
Second  Class  Magistrate  in  this  case  did  not  exceed  the  limit  prescribed 
in  section  71  of  the  Indian  Penal  Code.  Section  454,  Part  II  of  the  Code 
of  Criminal  Procedure  seems  to  me  to  deal  exactly  with  a  case  like  the 
present  one,  and  subject  to  a  limit  of  punishment,  to  justify  a  conviction 
and  sentence  under  two  or  more  sections  of  the  Indian  Penal  Code  as  re- 
gards the  reasons  given  by  Mr.  Wiltshire  founded  on  Mr.  Justice  West's 
note,  it  is  sufficient  to  say  that  the  note,  even  if  it  supported  Mr.  Wilt- 
shire's view  was  made  before  the  present  Code  of  Criminal  Procedure  came 
into  operation." 

Order.— 'The  Court  is  of  opinion  that  Mr.  Wiltshire's  order  is  legal. 
The  case  fell  under  para  2  of  Sectiou  454  of  Act  X  of  1872  which  seems  to 
contemplate  the  award  of  a  single  sentence  only. 


10  March  188h  Bibdwood  &  Nahabhai,  3J. 

Queen-Binpi^ess  v.  Bala.* 

Fenal  Code  {Act  XLV  0/1860^  8^.  SOS,  PoUee-^Fatel^InfqrmaUtm. 

A  Police  Fstel  failed  to  report  die  arrival  at  hie  village  of  daopiti,  and  mppUed  th^  with 
food  and  drink  :— 

SM  ttiat  he  could  not  be  convicted  under  section  SOS  of  the  In4ian  Penal  Code,  af  thera 
was  nothing  to  show  that  an  offence  was  committed  hj  persons  who  visited  his  village. 

TfiB  accused  was  charged  under  section  262,  Indian  Penal  Code,  with 
intentional  omission  to  give  information  respecting  an  offence  by  a  person 
legally  bound  to  inform,  in  that  the  accused  being  the  officiating  Police 
Patel  of  the  village  of  Khadkale  was  legally  bound  to  give  information  of 
the  commission  of  any  offence  in  his  village.  The  Police  Patel  not  only 
failed  to  report  the  arrival  at  his  village  of  the  dacoits  but  supplied  them 
with  food  and  drink. 

Ordbr. — The  conviction  imder  section  202  of  the  Indian  Penal  Code 
cannot  be  sustained  as  there  is  nothing  to  show  that   an  offence  had  been 
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• 

<K>minitted  by  the  persons  who  visited  the  accused^s  village.  The  accused 
evidently  suspected  them  of  being  robbers.  It  was  his  duty  under  section 
90  of  the  Criminal  Procedure  Code  to  communicate  forthwith  to  the 
nearest  Magistrate  or  Chifef  Constable  any  information  of -which  he  was 
possessed  regarding  their  yisit.  But  on  his  examination  which  is  the 
only  evidence  recorded  in  the  case  it  could  not  safely  be  held  that  he 
intentionally  omitted  to  communicate  such  information  for  he  says  that 
he  gave  it  to  the  Poujdar  when  he  came  to  the  village  the  day  after  the  sus- 
pected robbers  had  visited  it.  A  conviction  under  section  176  of  the  Indian 
Penal  Code  could  not  therefore  either  be  sustainable.  The  Court,  therefore, 
reverses  the  conviction  and  sentence  and  directs  that  the  fine  be  restored. 

There  is  nothing  in  the  Magistrate's  proceedings  to  show  that  the 
procedure  prescribed  by  section  206  of  the  Criminal  Procedure  Code  was 
closely  followed.  The  Magistrate's  attention  should  also  be  directed 
to  section  464  of  the  Criminal  Procedure  Code.  It  should  also  be  noticed 
to  the  Magistrate  that  he  omitted  to  sign  the  memo  of  the  examination 
of  the  accused  as  required  by  section  246. 


17  March  1881.  I^trdwood  &  Ninabhat,  J  J. 

Queen-BnippesB  v.  Bhlka.^ 

FiUage  Fbliee  Act  {Bom.  Act.  VII qf  \^$7),  See.  81  ^Oall  of  Sature-^Publie  road. 
To  ease  oneself  close  to   a  public  road  is  not  an  oifenc>  andrr  s'*c(ion  81  of  the  Bombay 
Village  Police  Act,  1867,  acless  tte  act  is  comn.itted  within  Hight  uf  a  pabiio  road  so  as  ro  caoie 
obfitTaction,  annoyance,  risk,  d  ngtr  or  damage  to  rtsidi nts  or  pa.sengt  rs. 

Order. — There  is  nothing  on  the  Record  to  show  that  the  accused  was 
called  upon  to  plead  to  an  accusation  of  the  facts  necessary  to  constitute 
an  offence  against  section  31  of  Bombay  Act  VII  of  1867.  To  ease  oneself 
close  to  a  public  road  is  not  an  offence  unless  the  aot  is  committed  within 
sight  of  a  public  road  so  as  to  cause  obstruction,  annoyance,  risk,  danger 
or  damage  to  residents  or  passengers.  There  is  nothing  to  show  that 
accused  so  acted  within  sight  of  a  road.  The  conviction  and  sentence  are 
therefore  reversed  and  the  fine  should  be  restored. 


6  April  1881.  West  &  Nanabhat,  JJ, 

Tn  re  MaPl.t 

CrinHnal  Procedure  Code  {Act  X  of  187i),  Sec,  \9^—Commitment^Charge^CommitHng 
MagittraU. 

The  drawing  ap  of  a  charge  must  always  Mlow  the  determination  of  a  Magintrate  to 
commit  a  case  to  the  Canrt  of  Session,  which  determination  da^j  expressed  the  Magistrate 
betomes  funetiu  officio  as  to  that  matter. 

*Criminal  Review  No.  68  of  1891.  * 

\Oriminal  BMiing.    Criminal  Reference  No.  89  of  1881  • 
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Where,  therefore,  a  MagiBtrate  first  drew  up  a  charge,  directing  the  cammitment  of  th* 
sccnsed,  and  afterwardf  taking  farther  evidence,  discharged  them,  the  High  Conrt  held  that 
the  order  of  discharge  was  illegal  and  that  the  case  should  be  committed  for  trial  by  the  Conrt 
of  Session. 

The  circumstances  of  this  case  were  that  the  six  accused  were  sent  up 
for  trial  to  the  Magistrate  First  Class  at  Tasgapn.  After  taking  the  evi- 
dence the  Magistrate  on  27  January  1881,  framed  a  charge  against  the 
accused  to  this  effect '^  that  you  on  or  about  the  21st  November  1880  at 
AitandaTaluka  Walwa  District  Satara  committed  an  offence  punishable 
under  section  395  of  the  Indian  Penal  Code  and  cognizable  by  the  Court  of 
Session.  And  I  hereby  direct  that  you  bo  tried  by  the  said  Court  on  the  said 
charge.  '*  He  then  proceeded  under  sections  1 19  and  200  of  the  Cod«  of 
Criminal  Procedure.  He  thought  proper  to  summon  before  him  the  persons 
named  by  the  accused  and  took  their  evidence.  After  hearing  their  evidence 
he  changed  his  mind  and  recorded  an  order  of  discharge  under  section 
195  of  the  Code  of  Criminal  Procedure. 

The  District  Magistrate  of  Satara  in  making  this  reference  to  the 
High  Court  observed: — 

*'  On  the  above  narrative  of  proceedings  it  appears  to  me  that  the  only 
effect  of  the  Magistrate's  proceedings  under  section  200,  was  to  make  his 
previous  commitment  recorded  on  January  27,1881  equivalent  to  an  order 
<rf  commitment  recorded  on  February  9,  1881,  (Note.  The  date  given  in  the 
proceedings  January  9,  1881  is  clearly  an  error)  being  the  last  day  on 
which  such  further  evidence  was  taken.  Section  196  read  with  the  explana- 
tion to  section  197  seems  to  me  to  make  it  clear  that  the  commitment 
formally  made  on  January  27 ,  1881,  and  legally  post-dated  under  the 
provisions  of  section  200  to  February  9,  1881  could  not  be  quashed  by  any 
other  authority  than  the  High  Court.*' 

Order. — The  Court  do  not  think  the  drawing  up  of  the  charge  by  a 
Magistrate  is  necessarily  a  judicial  and  final  act.  In  Oox  v.  Coleridge  (1), 
it  was  said  indeed  that  in  a  preliminary  inquiry  a  Justice  of  the  Peace  does 
not  act  judicially.  Still  section  196  says  that  when  a  priToa  fcLcie  case  is 
made  out  the  Magistrate  shall  send  the  accused  for  trial,  and  according  to 
the  English  law  he  ought  not  to  decide  on  a  conflict  of  evidence.  If  the 
preparation  of  the  charge  is  judicial,  it  makes  the  Magistrate  fwfidus 
officio,  as  it  must  follow  his  determination  to  commit;  and  the  subsequently 
taken  evidence  ought  not  to  weigh  with  the  Magistrate.  The  Magistrate  was 
therefore  wrong  in  making  the  charge  until  he  had  finally  resolved  to  send 
the  case  for  trial  and  the  Court  directs  a  commitment  of  the  case  to  the 
Court  of  Sessions. 

'  (1)  IB.  &Cr«,87. 
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21  April  1881*  PiBHiT  b  Nahabhai,  3J. 

Queen-BmppeMi  v.  Natha  Reva.* 

FsnoZ  Code  (Act  XLFofX^W),  See.  %S9 —Driver—Leaving  carriage  Mnattended. 

The  accused  a  house-keeper  in  the  employ  of  the  complainant,  harnessed  hU  master*8 
horse,  pnt  him  into  his  carrianre  and  then  went  awaj,  leaving  the  horse  and  carriage  standing 
in  the  road  of  the  compound  of  the  complainant's  house  without  anj  justification  :— 

Htld^  that  in  so  doing,  the  accased  was  guilty  of  knowingly  or  negligently  omitting  to 
take  8uch  order  with  the  horse  in  his  possession  as  was  sufficient  to  guard  against  the  prebablo 
dang-  r  of  grievous  hurt  from  such  animal,  an  offence  punishable  under  section  889,  Indian 
Penal  Code.  The  horse  was  not  the  less  in  the  actual  possession  of  the  servant,  because  it  was 
for  some  purposes  in  the  constructive  possession  of  his  master. 

Order. — ^The  Court  refrains  from  expressing  any  opinion  on  the 
merits  :f  the  case  (  wh:ch  is  in  some  respects  a  peculiar  one)  and  confines 
itbeJf  to  the  legal  question  which  has  been  referred,  viz.^  whether  the  act 
or  omissiofa  which  tlm  trying  Magistrate  considered  proved  against  the 
accused  constituted  the  offence  of  which  the  accused  was  convicted  under 
section  289  of  the  Indian  Penal  Code. 

The  Magistrate  First  Class  found  that  the  accused  who  was  a  horse- 
keeper  in  the  employSofDz.  Nolan  harnessed  his  master's  horse  and  put 
him  in  his  master's  carriage  and  then  went  away  leaving  the  horse  and 
carriage  standing  in  the  road  of  the  compound  of  Dr.  Nolan's  house, 
without  any  justification  for  so  doing.  The  Court  is  undoubtedly  of 
opinion  that  in  so  doing  the  accused  kni*wingly  or  negligently  omitted  to 
take  such  order  with  the  horse  in  his  possession  as  was  sufficient  to  guard 
against  probable  dagger  to  human  life  or  probable  danger  of  grievous 
hurt  from  such  animal  as  stated  in  section  289  of  the  Indian   Penal   Code. 

The  Court  does  not  agree  with  the  view  taken  by  the  Session  Judge  i^s 
to  the  possession  of  the  hirse  by  the  accused  at  the  time  the  offence  was 
committed.  The  horse  was  not  the  less  in  the  actual  possession  of  the 
servant  because  it  was  for  some  purposes  in  the  constructive  possession 
of  his  master. 

The  Court  therefore  does  not  consider  it  necessary  to  interfere  in  thia 
case.  The  Court  rejects  the  petition  and  directs  the  Record  and  Proceed*^ 
ings  to  be  returned. 


26  March  1881.  Wbst  St  Pishbt,  JJ. 

Queen-EmppesHB  v.  VIJialakslimL* 

Confessiari'^Admissibilit^—Bigh  Ccuri. 

Where  a  confession  was  objected  to  on  the  ground  that  it  was  improperly  received  into  eri* 
deuce  by  the  Lower  Court,  the  High  Court  declined  to   disturb  the  discretion  exercised  by  tho 
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Lower  Court  on  the  gromids  that  the  objections  now  adranced  conld  well  hare  been  adranoed 
before  the  Lower  Conrt,  and  that  there  was  nothing  improper  on  the  facts  of  the  case  in  the 
Lower  Court's  admitting  the  confessions. 

Per  Curiam.-  There  appears  to  be  no  doubt  whatever  in  the  case  of 
the  crime  having  been  committed.  Some  observations  had  been  made  by 
Mr.  Shantaiam  Narain,  with  proper  regard  to  interests  of  his  clienti  as 
to  the  circumstances  under  which  the  first  and  second  confessions  of 
Yijia  Lakshmi  were  obtained  ;and  if  those  observations  had  been  made  and 
pressed  upon  the  Sessions  Court,  no  doubt  they  would  have  been  dealt 
vrith  by  the  Sessions  Judge  in  his  judgment.  If  it  were  desired  by  the 
accused,  or  the  pleader  acting  for  her  desired  that  the  confessions  she  had 
made  should  be  excluded,  on  the  ground  that  cajolery,  or  undue  pressure, 
had  been  brought  to  bear  upon  her  when  she  made  her  first  or  second 
confession,  that  should  have  been  brought  before  the  Court,  and  if  it  then 
appeared  to  the  Court,  in  the  exercise  of  its  judicial  discretion,  that  there 
had  been  this  pressure  under  the  influence  of  which  she  was  labouring 
when  she  made  the  confession,  they  would  have  rejected  the  confession. 
But  it  did  not  appear  that  any  thing  of  the  kind^as  pressed  upon  the 
Court:  and  if  the  Couit  in  the  exercise  of  its  discretion,  had  received  the 
confessions,  under  these  circumstances  it  was  only*  on  the  very  plainest 
ar.d  most  manifest  indication  that  the  Sessions  Court  had  been  entirely 
wu'ng  and  m  staken  in  accepting  confessions  which  ought  not  to  have  been 
accepted,  the  Court  would  be  justified  in  interfering.  It  was  a  discretion 
which  was  left  to  the  Court  to  which  the  evidence  was  tendered,  and  it  was 
only  in  the  exceptional  case  when  the  Court  above  had  reason  to  believe 
that  the  practice  had  been  obviously  abused,  and  that  there  had  been  an 
entire  want  of  discretion  in  receiving  the  confession,  that  they  could  inter- 
fere. Here  the  main  facts  of  the  case  tending  to  criminate  the  prisoner 
were  not  only  stated  before  the  Subordinate  Magistrate  first,  and  before  the 
committing  Magistrate  afterwards ;  but  they  were  actually  repeated 
in  the  Sessions  Court  itself,  and  if  the  prisoner  had  been  under  the  influ- 
ence of  undue  pressuie  in  making  her  earlier  statement,  they  could 
only  suppose  that  before  the  Sessions  Oourt  that  influence  still 
remained,  and  that  her  confession  there  was  still  influenced  by  the 
pressure  brought  to  bear  upon  her.  If  they  were  to  carry  the  matter  to 
this  length,  the  necessary  consequences  would  be  to  exclude  confessions 
altogether;  and  if  they  had  the  prisoner  before  themselves,  and  she  made 
a  confession  before  them  in  that  Court,  as  occurred  sometimes  in  the  case 
of  prisoners,  for  trial  in  the  large  Sessions  Court  a^oining,  it  might  still 
be  said  afttr  the  trial  was.  over  and  the  sentence  passed,  that  the  police, 
whilst  the  woman  or  man  thus  sentenced,  had  been  in  their  custody,  had 
put  pressure  upon  them,  albeit    they    looked  up    to  the  Court  now  with  a 
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great  deal  of  confidence  and  that  they  had  hoped  and  expected  some  good 
-wonld  result.  The  Legislature  in  its  indulgence  to  prisoners,  who  were 
to  come  before  the  Magistrates  and  Judges  for  trial,  had  granted  the  most 
lenient  rules  which  could  be  devised,  and  said  that  confessions  made  to 
Police  officers  should  not  be  received  at  all  in  evidence,  and  that  confessions 
made  by  prisoners  in  the  presence  of  Police  oflBcers  should  not  be  received 
in  evidence,  and  that  the  Magistrate,  in  cases  where  confessions  had  been 
made,  was  to  satisfy  himself,  before  a^'cepting  them,  that  no  undue  pressure 
had  been  used,  aud  that  a  certificate  to  that  effect  must  be  annexed  to  the 
confession  in  order  to  make  it  admissible.  When  the  Legislature  had  pro- 
vided thef  e  safeguards  it  would  amount  to  self-stultification,  if  the  Courts, 
which  has  to  discuss  the  law  as  the  Legislature  had  framed  it,  were  to  say 
"  albeit  the  law  has  made  these  safeguards  in  favour  of  accused  persons, 
we  do  not  consider  these  safeguards  enough  and  will  add  to  the  Legislative 
provisions,  and  will  decline  to  receive  confessions,  because  some  influence 
was  brought  to  bear  on  the  accused  in  the  Sessions  Court.*'  Officers, — es- 
pecially cfficers  charged  with  judicial  functions — ,  would  as  a  rule,  and  in- 
variably, save  under  very  exceptional  circumstances,  perform  their  duty  as 
laid  down  b)  the  Legislature,  and  as  explained  to  them  from  time  to  time 
by  the  Court;  Therefore,  they  taw  ro  reason  to  suppose  that  the  confession 
in  this  particular  ii.  stance,  were  to  be  discriminated  in  favour  of  the  accus- 
ed from  the  broad  line  of  cases  that  generally  came  before  the  Court.  The 
Chief  Constable  acted,  in  enquiring  into  what  the  woman  had  done, 
with  some  degree  cf  rudei  ess  and  pressure.  Probably,  it  was  the 
case,  that  unless  police  officers  did  act  in  a  somewhat  pressing 
way  when  they  had  criminals  to  'deal  with,  their  investigations 
would  very  often  prove  futile,  where  they  now  proved  fruitful  *in  the  dis- 
covery and  prevention  of  crime.  Therefore  some  allowance  must  be  made 
for  an  officer  in  the  performance  of  his  duty,  so  long  as  he  did  not  trans- 
gress the  bound  laid  down  for  him.  There  was  a  matter,  however,  in  this 
connection,  upon  which  it  was  desirable  the  Court  should  say  some  thing  ; 
mnd  that  was  that  it  was  certainly — to  European  ideas  at  all  events— a 
matter  of  some  degree  of  hardness — of  barbarity  almost — to  send  a  woman 
who  had  been  just  before  delivered  of  a  child  off  to  the  Eutchery  ;  and  still 
more  barbarous  did  it  seem  to  civilized  ideas  that  she  would  have  been 
sent  straight  off  in  a  bullock  cart,  several  miles  to  Surat,  when  she  had 
only  just  gone  through  the  pangs  of  parturition.  However,  what  was  some-* 
what  surprising  was  that  when  the  woman  got  to  Surat,  and  was  examined 
by  the  Civil  Surgeon,  he,  finding  the  condition  she  was  in,  should 
apparently  have  raised  no  objection  to  her  being  carried  home  again  to 
Ulpar.    Either  the  Civil  Surgeon  must  have  been  ignorant  that  she  was 
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to  be  taken  back.  Or  that  he  thought  it  waB  a  matter  of  no  consequence. 
It  was  difficult  to  believe  that  he  was  ignorant  of  the  fact  that  she  would 
have  to  return,  as  he  knew  she  came  from  Ulparj  and  would  infer  that  she 
would  have  to  be  taken  back  again.  The  inference  from  this  fact  was  that 
the  Olvil  Surgeon^  after  the  examination,  thought  that  the  woman  was 
really  not  in  such  a  serious  condition  that  travelling  would  be  or  was 
likely  to  be,  from  the  distance  she  had  to  go,  of  any  serious  consequence  to 
her.  The  apparent  cruelty,  therefore— for  it  did  appear  cruelty  at  first 
sight— to  send  this  woman  to  and  from  Surat  in  the  coadition  she  was  then 
in,  as  a  matter  of  fact  and  practice,  so  far  as  they  could  gather  from  the 
circumstances  which  appeared  on  the  proceedings  before  them-— did  not 
appear  to  have  really  injured  the  woman  very  much.  The  Court  thought 
it  was  an  iigudicious  and  improper  thing  to  do  to  send  a  woman,  under 
these  circumstances,  a  journey  of  nine  miles,  witbmt  first  retaining  her 
for  a  day  or  two,  and  then  having  her  examined  by  some  medical  person 
on  the  spot,  to  see  whether' travelling  was  suitable  to  her  under  the  cir* 
cumstances;  but  that  it  really  affected  her  mind  or  body  in  such  a  way  as 
to  make  the  confessions,  which  she  subsequently  made  to  the  First  Class 
Magistrate,  on  the  4th  April,  something  for  which  heif  mind  was  not  res- 
ponsible, there  was  no  evidence  to  show.  The  Court  did  not  think  she  was 
in  that  physical  condition  which  would  probably  affect  her  mind  and  make 
her  incapable  of  knowing  what  she  was  about  or  the  consequences  of  her 
confession,  on  the  4th  April,  she  having  been  to  Surat  on  the  31st  March. 
In  the  interval  she  was  in  police  custody,  and  no  doubt  the  police  had 
unfortunately,  on  some  occasions,  used  their  authority  with  harshness  and 
severity ;  and  the  mere  fact  that  the  accused  had  four  days  between  her 
two  confessions,  so  far  from  being  an  interval^  during  which  she  could 
collect  her  senses  and  calm  her  thoughts,  would  if  there  was  a  disposition  to 
abuse  their  power,  only  be  a  time  for  the  police  to  bring  undue  pressure 
upon  her  and  frighten  her  more  and  more.  But  they  had  no  distinct  reason 
for  believing  that  when  the  police  had  people  in  their  custody,  they 
abused  their  charges  for  the  purposes  of  extorting  confessions.  It  was  to  be 
supposed  that  the  police  had  consciences  and  that  they  did  not  cast  off  the 
common  feelings  of  humanity  when  they  put  on  their  police  uniform.  In  the 
present  case  there  did  not  appear  to  have  been  anything  extraordinary  in 
the  conduct  of  the  police.  The  main  facts  of  the  case  were  admitted, 
^he  woman  said  she  was  delivered  of  a  child,  and  that  child  was  found. 
If  the  child  produced  was  not  her  own  child,  the  first  thing  the  accused 
would  have  said  when  the  body  was  produced  would  have  been  '^  That, 
is  not  my  child; "  or  if  the  body  had  been  taken  away  by  her  father  or  any 
one  else  to  be  disposed  of,   she  would  have  said,  *^  I  did  not  destroy  my 
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ehildy  it  was  born  dead,  I  gave  it  to  so  and  so."  Had  not  the  body  of  the 
cliild  produced  been  the  offspring,  of  the  accused,  the  body  of  the  proper 
child  would,  no  doubt,  have  been  produced;  but  there  was  no  real  doubt 
that  the  child  produced  belonged  to  the  accused, — in  fact  when  before 
the  Session  Court,  she  admitted  that  it  was  the  child  which 
had  been  born  to  her.  This  being  so  they  were  brought  to  the  establish- 
ed facts  of  the  case,  vxz.y  that  she  was  delivered  of  a  child  ;  t}iat  she  des- 
troyed that  child,  in  wha^  was  certainly  a  most  barbarous  manner,  by 
using  a  blunt  instrument  to  cut  its  throat,  and  then  she  was  barbarous 
enough  to  hand  its  body  over  to  a  low  caste  woman,  and  have  it  flung  on 
a  dung-heap.  It  was  difficult  to  conceive  anything  more  barbarous  than 
that.  If  she  pitched  on  any  casual  passer-by  to  dispose  of  the  body  of 
her  child,  it  showed  a  want  of  feeling  ;  and  it  certainly  showed  a  certain 
calmness  of  thought  that  she  pitched  upon  a  low  caste  woman,  who, 
probably  would  not  think  much  of  the  job.  It  might  also  be  supposed— 
and  rationally  supposed — that  she  had  arranged  with  this  woman — that 
was  a  far  more  probable  supposition  than  that  she  called  out  casually 
•'  come  in  here,  I  have  a  job  for  you  to  do."  It  was  to  be  supposed  that 
she  arranged  with  this  woman  the  part  she  was  to  take  in  the  business, 
and  that  in  pursuance  of  that  arrangement  she  destroyed  the  child  and 
handed  it  over  to  this  woman.  If  she  had  an  arransrement,  it  was  to 
dispose  of  the  corpse,  and  not  to  take  care  of  a  living  child,  which  was  to 
be  preserved,  because  the  woman  belonged  to  a  low  caste.  Hence  they 
had  these  facts  under  which  it  was  said  that  the  case  was  one  which  called 
for  the  exercise  of  merciful  discretion  on  the  part  of  the  Court,  and  for  a 
strong  recommendation  from  the  Court  that  the  mercy  of  Government 
should  be  extended  to  the  accused,  and  that  the  sentence  of  transportation 
for  life  to  which  they  were  asked  to  commute  the  sentence,  should  be 
farther  mitigated.  The  case  appeared  to  the  Court  to  be  one  of  a  very 
common  type  and  if  the  case  of  the  woman  and  the  rules  of  the  caste  were 
to  be  taken  into  account  in  her  favour,  these  rules  must  also  be  taken 
into  account  on  the  other  side,  because  if  the  case  was  to  be  considered  on 
the  strict  rules,  it  must  be  evident  that  the  accused  must  have  known 
when  she  indulged  her  lust,  or  yielded  to  the  indulgence  of  the  lust  of 
some  one  else,  that  these  dire  consequences  might  follow  ;  and  what  was 
the  value,  either  morally,  or  from  any  point  of  view  of  a  sensibility,  which 
was  sufficient  to  make  a  woman  destroy  her  own  offspring,  but  which  was 
not  sufficient  to  guard  her  against  the  indulgence  of  her  lust.  This  fine 
sensibility  ought  to  come  in  at  a  much  earlier  stage  ;  and  it  was  not  for  a 
moment  to  be  conceded  from  the  Bench  of  Justice  that  a  woman  might 
think  more  of  her  own  selfish  gratification,  and  the  guarding   of  her  own 
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honor,  and  the  protection  of  herself  from  shame, — shame  which  she  had 
properly  earned — than  the  protection  of  the  life  of  her  own  offspring. 
Human  life  was  not  the  less  sacredi  in  a  moral  or  political  sense, 
in  the  case  of  a  young  child,  than  in  the  case  of  adult.  If  human 
life  indeed  was  more  worthless  at  any  particular  stage  of  existence  than 
another,  it  was,  one  would  think,  when  men  grew  older,  and  not  when  they 
were  very  young  and  when  there  was  a  possibility  that  they  had  a  part  to 
perform  in  the  world  and  were  likely  to  become  useful  members  of 
Society;  whereas  when  their  part  was  performed  and  their  days  were 
drawing  to  a  close,  some  excuse  might  possibly  be  urged  for  destruction  of 
life  under  these  circumstances.  Indeed  there  were  tribes  now  existing  and 
some  mentioned  by  c'assical  authors,  who  thought  it  their  duty  to  destroy 
old  people  to  save  them  from  further  trouble.  Infanticide  too  was  still 
practised  by  some  savages  and  by  some  peoples  of  a  type  above  savagery, 
outside  India  as  well  as  within  it  There  has  been  such  things  known  ;  but 
it  would  be  a  disgraceful  inconsistency  if,  while  the  British  Government 
was  bringing  great  pressure  to  bear  and  using  great  exertions  to  check 
female  infanticide — which  had  been,  indeed,  so  great  misfortune — the  Courts 
were  in  any  wuy  to  encourage  the  infauticide,  which  follows  on  the  indul- 
gence of  sexual  passion  agaiust  the  rules  of  caste  and  against  the  rules  ci 
morality.  Jn  this  case  the  excuse  which  was  commonly  urged  coidd  not 
be  urged  with  the  common  force.  The  woman  had  had  her  instinct  <tf 
maternity  gratified  ;  she  had  been  married  ;  bhe  had  had  a  child  ;  the 
craving  to  be  a  mother  had  found  its  natural  gratification  in  her  case,  and 
if  any  difference  was  to  be  made  on  behalf  of  some  women  on  the  ground 
that  their  instincts  are  a  great  temptation  to  them,  and  that  they  are 
brought  into  the  world  with  the  functions  of  mother  to  be  performed,  such 
an  excuse  here  was  not  available.  It  was  not  indeed  for  a  moment  to  be 
list^ied  to  that,  because  a  woman  could  not  get  a  husband,  and  because  no 
man  proposed  to  her,  and  she  had  no  opportunity  of  getting  married,  she 
should  first  indulge  in  libidinousness,  and  then  conceal  the  consequences 
of  her  sin  by  destroying  her  offspring.  If  mere  avoidance  of  shame  to 
the  individual  was  to  be  a  ground  for  the  commission  of  a  crime, 
what  were  they  to  say  to  the  case  of  a  merchant  or  banker,  on  the  eve  of 
bankruptcy,  who  had  the  sense  of  shame  and  ruin  staring  him  in  the  face  T 
Did  they  make  that  a  ground  of  excuse  for  his  committing  forgery  ?  But 
to  carry  the  point  further.  A  merchant  or  banker  on  the  eve  of  ruin  was 
visited  by  some  one,  who  said  to  kim  ^<  I  am  afraid  on  looking  at  this 
signature  on  the  bill  ycu  have  passed  to  me,  thut  you  have  committed  for- 
gery, and  it  will  be  my  duty  however  painful  to  denounce  you,"  The 
merchant  or  banker  feels  sure  that  in  five  minutes  he  will  be  ruined.     He^ 
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^kerrfore,  murders  the  man  who  has  the  bills  or  securities  in  his  hands ; 
destroys  the  documents  and  makes  away   with  the  body  of  the  murdered 
man.    Here  was  a  murder  to  save  a  man  from  exposure  and  shame.     Was 
he  to  be  excused  ?  Certainly  not.     Yet  if  the  sense  of  sh^me  was  to  be  an 
excuse  for  murder,  was  then  the  claim  of  a  child  upon  its  parents  less  than 
the  claim  of  a  creditor  upon  his  debtor  under  such  circumstances  ?  Oertainly 
not.     If  there  was  any  sacredness  attached  to  the  human  life   at  all,  that 
sacredness  was  trebled  in  the  case  of  a  child  appealing  to  its  mother  ;  and 
the  more  helpless  the  child  was,  the  more  strong  that  appeal   would  be, 
so  loog  as  the  mother  retained  the  natural  affections  of  her  kind,  and  so 
long  as  she  was  open  to  those  impulses,  which  were  necessary  for  the 
proper  protection  of  society.     If  she  was  not  open  to  those  impulses,  the 
Courts,  which  were  established  to  guard  against    such    dangers,    must 
endeavour  to  instil   a  wholesome  fear  under  such  circumstances  ;  and  if 
they  did  not  instil  a  wholesome  fear^  it  was  manifest  that  those  crimes 
would  increase  in  number.    Mr.  Shantaram  Narayan  had  drawn    the 
Court's  attention  to  the  circumstance  that  in  several  instances  the  Court 
had  recommended  that  the  sentenqe  of  death  passed  on  prisoners  foimd 
guilty  of  infanticide  should  be  commuted.    The  Court  had  been  influenced 
by  very  proper  motives  on  all  these  occasions  ;  but  it  was  to  be  regretted 
that  these  recommendations  were  followed  by  the  state  of  things  that  on 
that  very  day  they  had  four  cases  of  child  murder — in  the  work  of  a  single 
week  they  had  four   child   murders   brought   before   them.     Three   were 
distinctly  cases  of  chiJd  murder;  the  fourth  was.  a  case  of  exposing  a 
child  by  throwing  it  from  a  verandah  to  the  ground  and  there  leaving   it 
to  die.     It   would  appear,  therefore,  that  the  leniency  that  had  been 
exercised  was  bearing  fruit  in  an  increased  number  of  crimes  of  this  kind  ; 
and  it  was  time  that  this  mercy  should  be  stopped.    The  fact  was  that  in 
oases  of  that  kind  the  ordinary  aaaociatioasy  whi<di  clustered  around  the 
ideal  of  a  woman^  were  entirely  perverted.    They  thought  of  a  woi«an  •« 
an  object,  helpless^  tender,  feeble^  with  every  kind  and  gentle  feeling 
most  (Wrongly  developed  in  her  ;  and  then  by  sudden  perversion  they  were 
asked    to     carry     on    these     beautiful     attributes     and     associations 
to  the  case  of  a  woman  who  had  acted  in  entire   opposition  to  these  feel- 
ings.    They   were   asked  to  carry   on   these  beautiful   associations  to  a 
woman  who  had  shown  herself  void  of  affection   towards   her   offspring. 
What   claim  had  a  woman  who  had  thus  become  a  disgrace  to  her  sex,  to 
those  feelings  of  mercy  and  compassion  and  kindness  with   which   we   or- 
dinarily regarded  those  who  were  an  honor  and  ornament  to  the  sex  {     Our 
feelings   so  far   as  they   might  be  indulged  at  all  ought  to  be  exactly  the 
reverse.     The  woman  who  herself  disregarded  the   proper  functions   and. 
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-virtues  of  sex  was  in  an  especial  degree  disqualified  from  claiming  tlie 
kindness  and  consideration  which  we  ordinarily  accord  to  the  sex,  because 
of  their  having  feelings  which  this  woman  had  thrown  aside.  In  cases' 
of  child  murder,  in  ninetj-nine  cases  out  of  hundred,  the  crime  was 
committed  under  purely  selfish  impulses.  In  the  present  case,  if  the 
circumstances,  under  which  the  murder  was  committed  were  examined, 
it  would  be  found  that  the  woman  said  she  was  afraid  that  she  should  be- 
brought  to  shame — that  she  would  lose  her  honor — therefore  to  avoid  the 
semblance  of  dishonor,  she  incurred  the  reality  of  crime.  The  caste  must 
have  moved  her  out ;  but  if  she  had  preserved  her  child  alive,  and  faced' 
the  dishonor  which  the  caste  would  have  thrown  upon  her  in  consequence, 
she  would  have  been  doing  that  which  would  have  reflected  real  honor 
upon  her  in  all  judicious  minds.  Instead  of  that,  she  incurred  the  deep- 
est guilt  by  the  murder  of  her  own  offspring,  in  order  to  avoid  this  dishon- 
our, which  she  had  earned  by  her  lewdness.  She  had  dishonored  herself 
already.  She  could  not  escape  that  by  any  artifice.  She  could,  she 
thought,  escape  the  con  sequenced  which  the  caste  itself  would  throw  upon 
her  ;  and  she  committed  the  very  worst  crime,  and  said — or  rather  her 
eloquent  pleader  said  [for  her,  with  all  the  force  it  could  be 
put  — that  she  deserved  especial  consideration.  The  Court  did  not 
think  she  was  deserving  of  especial  consideration.  They  thought  it 
was  a  very  vulgar  case  of  selfish  crime — a  crime  committed  upon  the  off- 
spring of  her  womb— which  had  especial  claims  upon  her  tenderness  ;  and 
looking  at  the  circumstances  which  they  had  that  day  before  them,  in  the 
fact  that  there  were  four  cases  of  child  murder,  the  Court  did  not  think  that 
they  would  be  right  in  recommending  Government  to  make  any  further 
reduction  in  the  sentence  which  would  be  fixed.  .  People,  who  belonged 
to  castes  which  visited  the  offence  of  libertinism  with  such  extreme 
severity  and  did  not  allow  the  remarriage  of  widows,  were,  of  course, 
labouring  under  peculiar  disadvantages.  Society,  no  doubt,  was  bound 
in  its  own  interest  to  look  at  the  matter  calmly  and  judicially,  and  bring 
presure  to  bear  if  it  could  be  done  with  advantage  upon  castes  which  had 
these  rules,  which  were  said  to  be  cruel.  Whether  they  were  cruel  or  not, 
it  was  not  for  the  Court  to  say  sitting  there  in  an  investigation  of  that 
kind.  If  they  were  cruel,  the  remedy  ought  to  be  brought  about  by 
society  itself*^ ,  Infant  life  must  be  protected  as  well  as  adult  life.  An 
infant  just  brought  into  the  world  had  as  much  right  to  life  as  a  man  of 
twenty  or  seventy  years  old  ;  the  leidslature  had  made  no  difference  ;  nor 
was  it  for  the  Court  to  make  any  difference.  The  condition  of  the  accused 
in  the  present  case  appeared  to  the  Court  to  be  one  which  was  not  mate- 
rially different  from  that  of  manv   other  woman  —from   the   condition   of 
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-every  woman,  whose  hand  was  never  asked  in  marriage.  Supposing  a 
woman  was  ugly,  supposing  she  was  old,  or  that  she  had  not  the  means 
which  in  many  instances  were  necessary  to  obtain  a  husband,  was  she 
first  to  be  previleged  to  indulge  her  lust,  or  the  lust  of  some  admirer  and 
then  to  conceal  her  shame— for  shame  was  there;  albeit  she  concealed  it  by 
the  deepest  crime  of  murder  ?  Was  a  woman  who  was  prevented  from 
marrying  a  second  time  here  to  be  distinguished  essentially  from  thous- 
ands and  millions  of  women  who  in  civilized  Europe,  on  account  of  the 
great  preponderance  of  the  female  sex  were  prevented  from  marrying  ? 
These  women  may  at  times  yield  to  temptation  but  they  never  think  it 
would  be  an  admissible  excuse  for  the  indulgence  of  depraved  sensuality 
still  less  for.  committing  murder  that  they  cannot  get  married.  They  have 
to  say  to  themselves  '^  Religion  which  had  its  consolations  and  its  joys  as 
well  as  its  burden  must  teach  us  to  accept  the  lot  which  has  fallen  upon  us, 
with  such  fortitude  as  we  can.  Qod  has  sent  us  into  the  world  without  every- 
thing being  smooth  for  us,  and  if  this  is  the  peculiar  cross  we  have  to  bear, 
we  must  bear  it  with  patient  submission,  to  the  Divine  will  that  would 
not  have  placed  us  in  this  world,  unless  it  were  right  that  we  should  come 
here.  We  must,  therefore,  perform  the  duty  which  God  has  assigned  to 
us,  and  submit  to  our  lot  in  the  frame  of  society  in  which  we  have  been 
placed^"  and  so  must  the  Hindu  woman  or  the  Mussalman.  She  too  knows 
good  and  evil,  recognizes  a  Providence,  and  is  surrounded  with  social 
influences  which  should  guard  her  against  gross  depravity.  We  are  placed 
in  this  world  with  a  duty  to  perform,  and  if  Providence  has  not  made  our 
path  smooth  for  us,  we  must  bear  the  cross  which  is  imposed  us,  with 
such  fortitude  and  resignation  as  we  can  ;  but  we  must  not,  because  we 
have  hard  lot  to  bear,  commit  an  offence  against  the  laws  of  morality  ;  we 
must  not^  because  we  are  deprived  of  the  blessings  of  married  life, 
indulge  in  licentiousness;  and  we  must  not,  because  we  have  fallen  into 
one  fault,  commit  another  of  greater  enormity,  in  order  to  conceal  from 
the  world  the  evidence  of  our  shame.  These  appeared  to  the  Court  to  be 
the  observations  which  a  case  of  that  kind  called  for.  The  case  was  not 
to  be  distinguished  from  the  great  number  of  cases  which  came  before  them 
of  a  similar  legal  description.  Still  the  Court  did  not  think  it  was  neces- 
sary that  the  extreme  penalty  of  the  law  should  be  carried  into  execution. 
They  did  not  think  the  crime  of  child  murder  was  yet  so  common  that  for- 
feiture of  life  should  follow  in  every  instance  where  a  woman  was  found 
guilty  of  it;  but  they  did  think  that  the  case  was  not  one  in  which  they  would 
be  justified  in  making  a  recommendation  to  Government.  Their  determina- 
tion, therefore,  was  that  the  conviction  was  confirmed;  and  that  the  sentence 
of  death  was  not  confirmed,  but  was  commuted  to  transportation  for  life. 
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ii8  Jm^  28$1.  Kimball  4r  FnmMj,  JJ. 

Queen-Emppess  v.  Balu.* 

LumaUo—Proeedure-^Burden  o/Pnqf, 

The  law  preBoxnos  every  pereon  at  age  of  discretion  to  be  sane  unless  the  contrary  is 
proved  ;  and  eren  if  a  Innatic  has  Incid  interrals  the  law  presumes  the  offence  of  snch  person 
to  hare  been  committed  in  a  Incid  interval,  unless  it  appearn  to  have  been  committed  during 
derangement* 

Order. — The  Court  is  of  opinion  that  the«*e  has  been  a  wrong  finding 
here  ;  but  it  thinks  this  is  in  some  measure  due  to  the  mistake  of  the  Judge 
in  summing  up  to  the  Jury. 

The  sole  question  for  their  consideration  was  whether  at  the  time  of 
killing  his  child  the  accused  had  or  had  not  the  use  of  his  understanding 
so  as  to  know  that  he  was  doing  a  wrong  act. 

The  law  presumes  every  person  at  age  of  discretion  to  be  sane  unless 
the  contrary  is  proved  ;  and  even  if  a  lunatic  has  lucid  intervals  the  law 
presumes  the  offence  of  such  person  to  have  been  committed  in  a  lucid 
interval  unless  it  appears  to  have  been  committed  during  derangement. 
The  Sessions  Judge  rightly  explained  to  the  Jury  that  it  was  for  the 
accused,  who  sought  to  excuse  himself  on  the  plea  of  insanity,  to  make  it 
clear  that  at  the  time  of  committing  the  offence  he  was  incapable  of 
knowing  right  from  wrong,  but  he  ought  to  have  gone  on  to  tell  them  that 
the  onus  being  on  the  accused,  it  was  their  duty  if  they  had  any  doubt  in 
the  matter  to  convict  him,  instead  of  directing  them  that  iftheyhadany 
doubt  in  coming  to  a  conclusion  they  were  to  give  the  benefit  of  it  to  the 
prisoner. 

The  Court  is  unable  on  the  facts  to  find  any  foundation  for  the  finding 
of  the  Jury.  The  first  allegation  that  the  accused  bad  been  idiotic  for  a 
long  time  is  not  worthy  of  serious  consideration  and  as  to  the  derange- 
ment after  violent  attacks  of  epilepsy  the  evidence  that  accused  sufTered 
from  epilepsy  is  hardly  of  a  reliable  character,  and  there  is  really  no 
evidence  that  he  was  suffering  from  dementia  at  the  time  of  killing  his 
child.  Accused  gave  a  reason  for  the  killing  but  assuming  the  absence 
of  motive  that  is  no  ground  for  inferring  an  irresistable  and  insane  im- 
pulse. 

Ibe  Court  convicts  the  accused  of  murder  and  sentences  him  to 
transportation  for  life, 

^Criminal  Beferenee  Ko.  78  of  1861, 
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14  Au§u$i  1881.  MiLTiLL  *  Kimball^  JJ. 

Queen-Bmppewi  v.  Rampupl.* 

In  an  important  cai es,  and  eipeeiallj  in  cases  of  murder  and  dacoity,  the  police  officer 
making  the  inrestigation  should  be  examined  as  a  witness  regarding  the  circamstances  of  ther 
inrestigation.  It  is  generally  important  to  the  trying  authority  to  know  why,  where  and 
when  the  accused  persons  were  arrested.  It  is  often  important  to  ascertain  what  the  witnesses 
aaid,  when  they  were  fir^t  questioned  by  the  police,  and  whether  such  statements  agree  with 
fthooe  subsequently  made  by  the  witnesses  in  Court. 

Ordbr. — The  following  observations  should  be  communicated  to  the 
Sessions  Judge,  and  through  him,  to  the  committing  Magistrate,  and  the 
Superintendent  of  Polipe. 

In  seyeral  recent  cases  the  High  Court  has  had  occasion  to  remark 
on  the  omission  to  examine  the  police  o£Scer  or  officers  by  whom  the  in* 
▼estigatioa  was  made  into  the  offence  under  consideration.  The  High 
Court  is  of  opinion  that  in  all  important  cases,  and  especially  in  cases 
of  murder  and  dacoity,  the  police  officer  making  the  investigation  should 
be  examined  as  a  witness  regarding  the  circumstances  of  the  investigation. 
It  is  generally  important  to  the  trying  authority  to  know  why,  where 
and  when  the  accused  persons  were  arrested.  It  is  often  important  to 
ascertain  what  the  witnesses  said,  when  they  were  first  questioned  by  the 
police,  and  whether  such  statements  agree  with  those  subsequently  made 
by  the  witnesses  in  Court.  In  the  present  case,  it  appears  that  ten  per- 
sons were  arrested  for  complicity  in  the  murder,  but  it  would  have  been 
satisfactory  to  know  on  what  grounds  these  persons  were  suspected,  and 
when  and  where  they  were  taken  up.  It  is  stated  by  one  of  the  witnesses 
that,  when  the  confessions  of  the  accused  persons  were  taken,  the  Fo\:gdar 
was  sitting  by  the  side  of  the  Third  Class  Magistrate,  and  suggesting  to 
bim  the  questions  to  be  put.  Being  satisfied  that  the  confessions  are  true^ 
this  Court  has  not  thought  it  necessary  to  order  an  inquiry  into  this 
point ;  but  it  is  a  matter  on  which  the  Foujdar  might  well  have  been 
questioned. 

The  evidence  as  to  some  of  the  most  important  points  in  this  case  is 
Tery  weak,  and  it  seems  to  have  been  the  fault  of  the  Police  and  of  the 
committing  Magistrate  that  more  satisfactory  evidence  was  not  produced. 
The  witness  Bulwant  is  the  only  member  of  the  "  Punch  "  who  has  been 
examined.  He  alleges  that  the  earth  in  the  neighbourhood  of  the  scene 
of  the  murder  was  stained  with  bloody  and  that  there  were  also  stains  of 
blood  on  certain  sticks  and  stones  there  found,  and  upon  some  blankets 
belonging  to  the  Prisoners.  Bulvant  is  described  by  the  Sessions  Judge 
as  a  ''  stupid  man    who  should  never  have  been  selected  for  a  prunch  at 

^Confirmstion  cat e  No.  80  of  1S81. 
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all."  It  was  evidently  desirable  that  some  better  evidence  as  to  the 
existence  of  blood  stains  should  have  been  forthcoming.  The  Police  do 
not  seem  to  have  sent  up  any  other  evidence,  but  the  committing  Magis- 
trate appears  to  have  felt  the  necessity  for  it.  In  his  reasons  for  com- 
mittaly  he  speaks  of  the  blood  stains,  as  if  their  existence  were  establish- 
ed|  but  at  the  end  of  his  observations  he  says  **  the  sticks  and  stones  and 
blankets  are  sent  to  the  Civil  Surgeon  for  examination  as  to  whether 
they  bear  stains  of  human  blood  or  not."  It  seems  doubtful  whether  the 
committing  Magistrate's  order  on  this  point  was  ever  carried  out :  for  ia 
the  vernacular  rognajria  it  is  stated  that  the  articles  in  question  were 
forwarded  direct  to  the  Sessions  Oourt  on  the  same  day  on  which  the 
Magistrate's  order  was  recorded.  At  all  events,  the  record  contains  no 
report  by  the  Civil  Surgeon,  nor  is  there  any  skilled  witness  who  deposes 
on  the  subject.  It  is  impossible,  on  the  evidence  of  such  a  man  as  Bui- 
vant,  to  hold  it  established  that  any  blood  staios  were  apparent.  An- 
other most  important  piece  of  evidence,  if  it  can  be  relied  upon, 
is  that  of  the  finding  of  a  broken  stick  in  the  house  of  Ehetri  Prisoner 
No.  5,  and  of  another  piece  of  stick  exactly  fitting  into  the  former 
stick,  at  the  scene  of  murder.  Now  it  is  manifest  that  such  an 
important,  and  almost  conclusive^  circumstance  as  this  should  have 
been  established  by  the  very  strongest  testimony  available.  Some 
doubts  as  to  the  genuineness  of  such  a  piece  of  evidence  must  necessarily 
suggest  themselves  to  the  mind.  It  is  a  curious  coincidence  that 
it  should  be  forthcoming  against  the  only  one  of  the  prisoners  who  has 
not  confessed,  and  whose  conviction  therefore  was  more  doubtful  than  that 
of  the  others.  It  is  strange  that  a  man  who  had  committed  a  murder  with 
«uch  a  weapon  and  broken  it  in  the  act,  should  be  careful  to  preserve  the 
broken  piece  in  his  house.  The  search  of  the  house  was  not  made,  as  it 
ought  to  have  been  made  in  the  presence  of  the  prisoner,  Ehetri.  Tet 
under  all  these  circumstances,  both  the  Police  and  the  committing  Magis- 
trate were  content  to  send  up  no  other  witness  than  the  man  Bulvant^ 
already  referred  to,  and  who  was  actually  not  the  person  who  found  either 
of  the  pieces  of  stick.  It  is  true  that  he  says  that  he  saw  one  piece  found 
at  the  scene  of  the  murder  by  a  police  man  named  Mohomed:  but  as  to  the 
other,  he  does  not  seem  to  have  entered  Ehetri's  house^  and  all  that  he  can 
say  is  that  he  saw  the  stick  brought  out  of  the  house  by  one  Ramji  Patel, 
"Why  neither  Mahomed  nor  Ramji  was  sent  up  as  a  witness  it  is  very  difficult 
to  understand.  In  this  defective  state  of  the  evidence  it  is  impossible  for  this 
Court  to  attach  much  weight  to  the  circumstance  of  the  production  of  the 
two  sticks,  and  if  the  other  evidence  in  the  case  had  been  insuflScient  for  the 
conviction  of  Ehetri,  it  would  have  been  necessary  to  order  further  inquiry. 
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Judoment: — On  Monday  last  after  we  had  given  judgment  in  this 
case^  Mr.  RiTett-Carnac  made  an   application   requesting  us  to  refer  to 
the  Pull  Bench  the  question  whether  the  confessions  of  seven  out  of  the 
eight  accused  persons  were    inadmissible,  because    every    question   put 
to  them  had  not  been  recorded.     Had  this  been   an   ordinary  case    we 
should  have  at  once  told  the  learned  counsel    that    the  Court  was  functvs 
officio^  and  that  it   could   not  entertain  his   application   after  judgment 
passed ;  but  this  case  is  a  most  serious  one,  more  serious  perhaps   than 
any  which  has  yet  come  before  the  Court,  inasmuch   as  it   involves  a 
sentence  of  death  on  five  persons  and  of  transportation  for  life  on   three 
others.     We   were,  therefore,   unwilling   to  dispose  of  the    application 
without  the   fullest  consideration  ;  ani  we   should  have  been   only  too 
glad  to  share,  if  we  could,  with  our  brother  Judges  the  heavy  responsibility 
which  lies  upon  us  in  this  matter.     We,  therefore,  took  time  and  have 
now  fully  considered,  the  point.     We  regret  that  the  conclusion   we  have 
come   to  is  that  the  application   must  be   refused.     Section    25    of   the 
Amended  Letters  Patent  after  providing  that  there   shall  be   no    appeal 
to  the  High   Court  from  any  sentence  or  order   passed  in   a   criminal 
trial  before  the  Court  lays  down  :— "  But  it  shall  be   at   the  discretion   of 
any  such  Court  to  reserve  any  point  or  points  of  law  for  the  opinion  of 
said  High  Court."     It   should,   however,   be   noted    that   the    provision 
refers  to   the    sentence  of  the  'High   Court    in     its    original    criminal 
jurisdiction.    Likewise  the  power  given  in  section  26  to  the  High  Court 
to  review  a  case  upon  certificate  of  the  Advocate  General,  and  which 
power  was  exercised  in  the  well  known  case  of  Pestonjee  Dinshaw  on  a 
certificate  signed  by  Mr.  Scoble  after  judgment   had   been   pronounced 
by  Mr.  Justice  Bayley^  refers  also   to  the   original  jurisdiction  of  this 
Court.     We  are  here  sitting  as  a  Court  of  reference   and  appeal,  and  we 
have  to  be  guided  solely  by  the  Code  of  Criminal  Procedure,and  this  does  not  * 
make    any    provision    as  to    reserving  a  point  of  law  or  referring  it  to  the 
Pull  Bench.    Mr.  Rivett-Camac  relied  upon    the    leading    case    of   Bai 
JButon(l).  At    an  early  stage  of  the  hearing    of    that    case  it    occurred 
CO  Mr.  Justice  Ifanabhcbi  Haridae    and   myself    that    the   confession  in 
that   case     being    neither    signed     by     the    accused     nor    attested   by 
her     mark   was  inadmissible.     The    report    says    we    *'  referred  *'  four 
questions      for  the  decision   of  the  Pull   Bench.     That   is  not   strictly 
accurate.     What  we  did  was  to  lay  those  questions  before  the  Chief  Justice, 
and  express  a  desire  that  other  judges  should  sit  with  us  and  hear  the  case. 
Pive  Judges  accordingly  set  and  heard  the  case  from   begining  to  end.     In 
the  case  before  us  now  the  counsel    raised   the  point  last   Wednesday  and 

(1)  10  Bom.  H.  C^  166. 
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asked  us  to  decide  it  before  going  into  merits.    We  passed  an  interlocu- 
tory judgment.     Then  was  the  time  to   make  this   application  ;   but  none 
was  made,  and  the  case  was  on  Monday  resumed  and  decided.    This  case, 
therefore,  differs  materially  from  that  of  Bai  Ratan.    The  application^  even 
if  it  were  other  «rise   admissible,  is  made  too  late.  We  do  not  for  a  moment 
imply  that  by  omitting  to  make  the   application  at  an  earlier  period  the 
learned  counsel  failed    in  his  duty  to  his  clients.     The  counsel  has,  we 
think,  performed  his  duty  with  Tery  great   care  and  ability.     We  simply 
mean  to  say  that  the  only  clause   of  re-opening   the   question  lay  in  the 
making  of  the  application  after  we  passed  our  iiTterlocutory  decision.    But 
even  if  the    application    had  been  made  at  the  right  time  the  result  would 
have  been  the  same.     We  entertained  no  doubt  on  the  point.     Even  if  it 
were  the  case  that  every  question  put  to  the  accused  had  not  been  recorded 
by  the  Magistrate  the  omission    had  not  prejudiced   the  accused.     It  was 
contended  that  whether  or  no  the    accused    were   in    fact    prejudiced  the 
omission  rendered  the  confessions  inadmissible;   but  we  held  otherwise^  as 
in  Bai  Ratan's  case,  in  which  at  page  178  the  following  passage  occurs  in 
the  judgment :     **  The  error  of  the  Second  Class  Magistrate  in  omitting  to 
ask  her  to  sign  was,  having  regard  to  the  probable  intention  of  the  Legis- 
lature in  requiring  the  signature  of  the  accused,  of  such  a  nature   as   may 
have  seriously  prejudiced  her,  and,  therefore^  as  we  think,  rendered  the  thus 
imperfect  record  of  the  confession  inadmissible  in  evidence   against   her/' 
And  again  at  page  181  of  the  report  we  stated  that  section  283  of  the  Code 
of  Criminal  Procedure  could  not  be  held  applicable,    because  it    was    im- 
possible that  the  accused  had  not  been    prejudiced.     This    shows    that  the 
irr^ularity  to  render  the  confession  inadmissible   must  be  such  "as  may 
have  prejudiced  the  accused.    Otherwise  section  283  of  the  Code  of  Orimi* 
nal  Procedure  which  was  held  inapplicable  in  Bai  Ratan's  ease,    would 
:apply.    As  there  enaetedt  a  sentwioe  is  not  to  be  reversed  Oft    the  ground 
of  any  error  or  defect  in  the  prooeediags  unless  it  has  occasioned  a  failiure 
<tf  justice  by  prejudicing   the  accused    in  his  defence.     In  concltuion,  we 
will  notice  another  point  which  has  not  been  alluded  to  before.     Section  80 
of  the   Indian     Evidence    Act    provides :     ^'whenever  any    document    is 
produced  before   any  Court  purporting  to  be  a  statement  or  confession 
by  any  prisoner  or  accused  person,  the  Court  shall   premime  that  the 
document  is  genuine,  that  the   statement   as  to  the  circumstances  under 
which  it    was  taken   purporting  to  be    made  by   the   person    signing   it 
are   true,   and  that    such   evidence,   statement,   or    confession   was   duly 
taken."     If,  as  is  now  argued,  all   the   questions    put   to   the   accused 
have   not  been   recorded,   evidence   ought   to    have    been     produced    to 
prove  it.     Some  questions    appear    on    the   face    of    the    confessions. 
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which,  therefore,  purport  to  be  duly  taken  according  to  law ;  and  thitf 
Oourt  is  bound  to  presume  that  they  were  so  taken  unless  and  until 
it  is  proved  to  the  contrary.  The  order  formerly  made  will  now  be 
^rigned. 


41  August  ISSI.  Mblyiix  <fe  EimbalLi  JJ» 

OHmiiuU  Proce4im  Code  {detXtf  1873X  8ec9.  S97,  SSS— QtiifiMm  (ffact^High  (hurt. 

The  High  Court  in  the  exercise  of  its  reyisional  powers,  under  section  S97,  Criminsl  Pro* 
oedureCod^  does  possess  the  power  of  upsetting  a  finding  of  fact  by  the  Lower  Court  on  tho 
ground  of  misappreciation  of  eridence  hut  it  has  been  the  uniform  practice  of  the  Court  not  to 
exercise  that  power,  except  for  some  rerj  cxtraordinarj  reason.  The  circumstance  that  tho 
Court  itself  might  or  would  haTe  come  to  a  different  condusioB  is  not  such  a  reason. 

An  officer,  appointed  a  Magistrate  of  the  First  Class  for  a  whole  District,  but  put  in  charge 
bf  the  District  Magistrate  of  particular  T*lukas  only,  is  not  without  jurisdiction,  if  he  inquires 
into  or  tries  a  case  in  another  Taluha  of  the  same  District.  An  order  of  the  District  Magistrate 
directing  the  first  Class  Magistrate  to  take  up  a  case  is  unnecessary. 

An  irregularity  in  the  conduct  of  an  inquiry,  eyenthough  sufficiently  serious  to  induct 
the  High  Court  to  annul  a  commitment,  is  not  sufficient  to  justify  the  annulment  of  the  trial 
after  the  commitment  had  been  made  and  a  trial  had  upon  It,  unless  the  irregularity  has  caused 
M  failure  of  justice  by  prejudicing  the  accused  in  bis  defence. 

Melyill,  J. — This  is  a  case  in  which  we  haye  been  asked  to  interfere 
with  a  conviction  recorded  by  the  Assistant  Sessions  Judge  and  confirmed 
by   the  Sescdon  Judge  of  Ahmedabad    on  appeal.      It   mutt   be    borne 
in  mind  that  we  are  sitting--  here  not  as  a  Court  of  Appeal,  but  as  a 
Court  of  ReTision,  although  the  argument  addressed  to  us  has  been  such 
as  could  only  have  been  properly  laid  before  an  appellate  Court.    Our 
action  must  be  regulated  by  section  397  of  the  Criminal  Procedure  Code. 
It  says,  **  if  in  any  caie  eitker  called  for  by  itsdf  or  reported  for  ordera, 
or  which  comes  to  its  knowledge^  it  appears  to  the  Bigh  Goutt  that 
tkere  had  been  a  mat«rial  eorror  in  any  judicial  proceeding  of  aay  Court 
subordinate  to  it,  it  shall  pass  such  judgment,  sentence,  or  order  there* 
on  as  it  thinks  fit."    No  doubt   the  words  used   are  very    wide.      A 
material  error  in  any  judicial  proceeding  of  a  subordinate  Court  can  be 
made  the  basis  of  a  proper  judgment  on  the  case  by  us.     It  is  imposaible 
to  say  that  the  words  of  the  section  do  not  give  us  the  power  <rf  interfer- 
ing on  findings  of  facts.     But  during  the  twelve  years  that  I  have  been 
a  Judge  of  the  Court  I  can  almost  say  with  certainty,  and  I  can  almost 
say  with  equal  certainty,  that  since  the  constitution  of  the  High  Court 
in  1862,  it  has  never  as  a  Court  of  Revision  interfered  with  the  finding 
in  criminal  cases  or  in  those  in  civil  cases,  in  which  the  words  which. 
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t^onfer  the  power  are  indeed  wider,  on  the  ground  that  the  evidence  has 
been  misappreciated.  Such  has  been  the  uniform  practice  of  this  High 
Court;  and  such  also  appears  to  have  been  the  practice  of  the  Calcutta 
High  Court.  (See  Debichum  Biswas,)  (1).  We  should  not  be  justified 
in  departing  from  this  practice  unless  some  very  extraordinary  reason 
existed.  Mr.  Pherozeshaw  llehta  rested  his  ^  argument  on  the  mis- 
appreciation  of  the  evidence  ;  and  Mr.  Branson  in  addition,  relied  upon  the 
number  and  serious  character  of  the  discrepancies  in  the  evidence  of  the  same 
and  different  witnesses.  If  these  discrepancies  had  been  lost  sight  of  in 
the  Courts  below,  there  might  have  been  some  ground  for  our  interfer- 
ence; but  Mr.  Unwin,  the  Assistant  Judge  has  carefully  weighed  them.  **It 
must  be  admitted,  "  he  says,  ^^that  not  only  in  Bheema's  but  in  the 
witnesses  Cbagan  and  Ranchordas's  depositions  before  the  Magistrate 
and  this  Court,  there  are  self-contradictions,  considerable  variety,  and 
some  falsities  ;  but  the  duty  of  the  Court  to  ascertain  whether  there  is 
substantial  truth  in  the  statement  to  which  Bheema  has  adhered  through- 
out, that  the  accused  beat  him,  pinioned  his  arms  behind  him  from  a  beam 
in  the  utcura  and  applied  or  caused  the  application  of  lighted  matter  to 
his  hands  and  feet."  In  thus  laying  down  his  duty  the  Assistant  Judge 
was  right.  His  conclusions  may  be  wrong  ;  and  it  may  be  that  if  we  had 
been  trying  the  case  or  the  appeal  we  might  have  come  to  a  different 
conclusion.  But  the  legislature  has  made  the  Sessions  Court  at  Ahmeda- 
bad  the  Court  of  Appeal  in  this  case.  If  we  were  to  admit  a  second  appeal 
in  this  case  it  would  be  our  duty  to  admit  a  second  appeal  in  nearly  every 
case,  for  some  discrepancies  in  evidence  can  almost  always  be  shown.  But 
faUfiM  in  uno/oJsus  in  omnihua  is  not  a  maxim  which  can  be  adopted  here. 
It  was  contended  that  Mr.  Beaman  had  no  jurisdiction  to  inquire  into  the 
case  on  the  day  he  took  it  up.  We  cannot  accept  the  contention.  Mr. 
Seaman's  appointment  as  First  Class  Magistrate  is  for  the  whole  district  of 
Ahmedabad,  and  his  jurisdiction  is  not  confined  to  any  particular  taluka 
or  talukas.  It  is  argued  that  the  District  Magistrate  specially  made  an 
order  empowering  Mr.  Beaman  to  make  the  inquiry.  If  such  an  order  was 
made  it  was  unnecessary.  Mr.  Branson  also  argued  that  Mr.  Beaman 
would  not  allow  the  accused  to  cross-examine  witnesses,  or  to  allow  him 
to  appear  by  a  pleader  who  was  present  and  had  to  be  sent  away.  On 
these  points  there  would  .appear  to  be  some  inconsistency  in  the  two  peti- 
tions made  to  this  Court.  But,  however  that  may  be,  if  the  accused  was 
not  allowed  to  cross-examine  or  to  be  defended  by  pleader,  that  was  no 
doubt  a  serious  irregularity,  and  the  High  Court,  if  a  timely  motion  had 
been   made  to  it,  would  have   probably   quashed  the    commitment.    But 

(1)  so  W,  B.,  40. 
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the  commitment  has  been  made,  and  a  trial  had  upon  it;  and  according  to 
^iection  283  of  the  Code  of  Criminal  Procedure  cannot  be  set  aside  unless 
any  error  or  defect  has  occasioned  a  failure  of  justice  by  prejudicing  the 
jprisoner  in  his  defence.  No  such  error  or  defect^  however^  has  been  shown 
to  have  occurred  during  the  trial  of  this  case.  For  these  reasons  we  cannot 
send  for  the  record  and  proceedings  and  must  refuse  the  application. 


16  Deoemher  J8S1.  Melyill,  Kimball,  A  Pivbit,  JJ» 

Queen-BmppeM  v.  Hatha.* 

When  the  proeeediogs  are  called  for  on  appeal  solely  with  a  riew  to  enhance  the   sentenct 
notice  to  that  effect  shonld  be  giren  to  the  appellant  and  to  the  District  Magistrate. 

This  was  a  criminal  appeal.  The  appellants  were  convicted  of  theft 
in  a  dwelling  house  and  sentenced  to  rigorous  imprisonment  for  three 
years.  Justices  Kemball  and  Pvahey  on  a  perusal  of  the  petition  of  ap- 
peal and  Judgment  made  the  following  order. 

^<  Record  and  Proceedings  in  original  to  be  sent  for  to  consider  the 
sentence  only." 

When  making  this  order  their  Lordship's  intention  was  to  enhance 
the  sentences,  if,  on  a  perusal  of  the  record  and  proceedings,  the  convic- 
tions could  be  sustained. 

The  questiQn  for  determination  in  Chambers  is  whether  in  cases  like 
the  present  a  notice  should  go  to  the  accused  telling  them  that  the  Court 
intended  to  enhance  their  sentences. 

It  will  be  remembered  that  in  cases  other  than  appeals  such  notices 
are  issued  and  that  by  section  280  of  the  Criminal  Procedure  Code  an 
accused  by  appealing  takes  the  risk  of  an  enhancement  of  his  sentence. 

It  will  be  also  noted  that  the  Qovernment  Pleader  was  instructed 
in  this  case  to  appear  for  the  Crown.  Had  a  notice  been  issued,  the  Gov- 
ernment would  probably  have  been  saved  the  expense  of  instructing  their 
Pleader. 

Obd£B. — The  Court  enhances  the  senteace  upon  Natha  vxiUid  Murree 
and  Djgi  walad  Haree  to  transportation  for   seven  years, 

Rbsolution  in  Chambers. — When  the  proceedings  are  called  for  on 
appeal  solely  with  a  view  to  enhance  the  sentence,  notice  to  that  effect 
should  be  given  to  the  appellant  and  to  the  District  Magistrate. 


•Criminal  Appeali  No,  166  of  1S81. 
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to  Jdnmry  lS8t.  Kimball  A  Phthit,  JJ^ 

Queen-EmppeMi  v.  RavJI.* 

OfiwOnal  Proeedure  Code  {Act  X  of  187SX  8e0.  ZlB^Act  Fcf  1%7B,  See.  l-^NoHficaihn^ 
l^ceilGcvemmetU. 

Pending  Ike  pnUicatioii  hj  the  Loeal  Ooremment  of  the  notifieation  contemplated  iw 
•eetion  1  of  Aet  V  of  187«,  section  818  of  the  Criminal  Procedure  Code,  187^  contains  the  pro- 
Tifions  of  the  law  for  the  confinement  of  jonthfnl  offenders  in  reformatories,  bnt  it  is  only  when 
«nch  an  offender  ia  sentenced  to  imprisonment  that  the  latter  section  empowers  a  Magistrate 
to  direct  that  he  shall,  instead  of  being  imprisoned  in  a  criminal  jail,  be  confined  in  a 
Beformatory  ;  and  neither  the  said  section  nor  the  corresponding  section  7  of  Act  V  of  1878 
gires  jarisdiction  to  a  Magistrate  to  pass  a  sentence  of  imprisonment  in  excess  of  the  powers 
conferred  bjr  section  SO  of  the  Code  of  Criminal  Procedure. 

Order. — Pending  the  publication,  by   the  Local   Government   of  the 
notification  contemplated  in  section  1  of  Act  V  of  1876,  section   318  of  the 
.  Criminal  Procedure  Code  contains  the  provision  of  the  law  for  the  confine- 
ment  of  youthful  offenders  in  Reformatories  :  but  it  is  only  when  such  an  . 
offender    is  sentenced     to  imprisonment     that  the  latter     section    em- 
powers a  Magistrate  to  direct  that  he  shall,   instead  'of  being  imprisoned 
in  a  criminal  jail,  be  confined  in   a  Reformatory  ;   and   neither  the  said 
section  nor  the  corresponding  section  (7  of  Act  V  of  1876)  gives  jurisdiction 
to  a  Magistrate  to   pass   a   sentence  of  imprisonment   in  excess   of  the 
powers  conferred  by  section  20  of  the  Oode  of  Oriminal  Procedure.     See 
Reg.  V.    Ofunpaya    (1).    The  Court    annuls  the  sentence  passed  in    this 
case,  and  passes*  under  the  provisions  of  section    297|   para  7   of  the 
Criminal  Procedure  Code,  a  sentence  of    five  years'  rigorous   imprison- 
ment, and  directs  that  the  convict  shall,  for  such  period  be  confined  in  a 
Reformatory,  the  sentence  to  b^in  from  the  28th  October  1881. 


S  March  ItSg.  Melviui  ft  Pivhxt,  ii. 

Quoen-Emppess  v.  Tplkam.t 

Orimkua  Procedure  Oode  (Aei  X<if  197^),  See.  lU^ffigh  Ooun-^B^renee^OommiUal 
'  ^-Oonvietion. 

Under  f  eetion  186  of  the  Code  of  Criminal  Procedure,  1879,  it  is  neeeMary  that  there  should 
have  been  a  committal  or  conviction  before  a  reference  if  made  to  the  High  Conrt. 

Order. — Under  section  186  of  the  Criminal  Procedure  Code  it  is 
necessary  that  there  should  have  been  a  committal  or  conviction  before  a 
leference  is  made  to  the  High  Court.  In  this  case  there  has  been  neither 
and  therefore  the  High  Court  can  make  no  order  on  the  reference. 

•CrinUnal  BmUng.    Criminal  Reference  No.  175  of  U8L    (1)  Vide,  •»«#»  v  *<>•• 
fCriminal  Reference  No.  8  of  ISSa. 
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It  may,  however,  be  observed  that  the  Magistrate  seenui  to  have  aatis* 
fied  himself  that  the  accused  did  understand  the  proceedings  and  intended 
to  plead  guilty.  Section  186,  thereforci  would  have  no  application,  and  there 
would  appear  no  reason  why  the  Magistrate  should  not,  after  recording  a 
conviction,  pass  a  ^proper   sentence. 


16  Mmeh  1882.  Kbmball  8s  Nanabhai,  JJ» 

Queen-Empress  v.  Ismal.* 

Criminal  Procedure  Code  {Act  X  cf  1S72),  Sec,  ^I^Miechitf  during  a  v^ag^^ 
Jurisdiction — Magittrate, 

The  complainant  and  the  accused  sailed  from  Bombajr  at  Honawar  in  a  boat.  The  Utter 
threw  oyer  board  a  box  belonging  to  the  former  daring  the  voyage  within  9  miles  of  the 
Janjira  State.  On  arrival  at  Honawar,  the  complainant  oharged  the  accused  with  haTlag 
committed  mischief  l>efore  the  Blagistrate  at  that  place  :^ 

Held,  that  nnder  section  67,  ill.  (a)  of  the  Criminal  Procedare  Code,  1879,  the  Magistrate  at 
Honawar,  through  whoee  jurisdiction  the  aceosed  passed  on  the  vojage,  had  jurisdiction  to  try . 
the  offence. 

In  this  case  one  Sheikh  Ismal  made  a  complaint  against  one  Sheikh 
Hussain  before  the  Second  Glass  Magistrate  of  Honawar  accusing  Sheikh 
Hussain  of  committing  mischief  and  thereby  causing  damage  to  an 
amoimt  of  Rs.  63.  The  complainant  stated  that  he  was  in  the  employment 
of  the  accused  and  sailed  from  Bombay  in  the  month  of  November  1881, 
along  with  accused  on  board  a  vessel.  One  night  the  accused  for  some 
grudge  threw  overboard  into  the  sea  a  box  of  his  containing  clothes 
and  other  property  without  his  knowledge. 

The  District  Magistrate  of  Elanara  in  making  the  reference  to  the 
High  Oourt  observed : — **  The  Magistrate,  took  up  the  case  under  a 
misapprehension  but  at  a  later  stage  of  the  proceedings  discovering 
that  the  offence  was  not  triable  by  him  stopped  his  proceedings  and 
made  a  reference* 

''This  offence  appears  to  have  taken  place  on  the  high  seas  between 
Bombay  and  Ratnagiri  about  nine  miles  from  the  State  of  Jangira.  As  it 
is  doubtful  whetherthe  case  is  triable  by  the  Court  of  Admiralty  Jurisdio* 
tion  or  the  Oourts  of  Jangira  I  beg  to  submit  these  proceedings  for  such 
orders  as  the  High  Oourt  may  deem  fit  to  pass/' 

Ordbr. — The  Oourt  is  of  opinion  that  the  Oourt  of  the  2nd  Olass 
tf  agistiate  at  Honawar  had  jurisdiction  to  try  the  case  having  regard  to 
the  illustration  (a)  to  section  67  of  the  Oode  of  Criminal  Procedure.  If 
the  vessel  put  into  Honawar  it  is  obvious  that  part  of  the  voyage  oa 
wkich  the  offence  alleged  was  committed  must  have  been  performed  with-^ 
*OHmin0l  BvKn^.    Cri«inal  Beferenoe  Ns.  M  of  1S78, 
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in  the  local  limits  of  the  jurisdiction  of  the  Honawar  Oourt^  in  other  words, 
that  the  person  who  is  said  to  have  committed  the  offence  passed  through 
its  jurisdiction. 

The  Court  will,  therefore,  inform  the  District  Magistrate  that  having 
regard  to  the  facts  and  illustration  (a)  section  67  of  the  CrinunJ 
Procedure  Code  the  Second  Class  Magistrate  of  Honawar  had  jurisdiction 
to  try  the  charge. 


SO  March  1882.  Mjblvill  &  Nahabhai,  3J. 

Queen-Bmppe«i  v.  Mulhapjl.^ 

Ptmal  Cede  (Act  XLV  cf  I860),  See.  l97,^F<ase  eeriiifieate^Palie  information  to  a 
publie  eervattt, 

A  person  signed  a  notice  of  transfer  of  snrrey  noe.  in  the  character  of  his  father  who  was 
dead  ;  and  the  declaration  to  this  notice  was  signed  hy  the  accnsed,  who  confirmed  the  assuned 
character  :— 

Hdd,  the  accused  conld  not  he  conricted  under  section  197  of  the  Indian  Penal  Code,  hut 
could  be  convicted  of  giving  false  information  to  a  public  serrant. 

The  facts  of  this  case  were  that  before  the  Mamlatdar  of  Wai  a  notice 
transfer  of  Survey  Nos.  125  and  127  of  the  village  of  Bholi  standing  in 
the  name  of  one  Bahirji  Apigi  was  signed  by  one  Krishna  bin  Bahirji  who 
represented  himself  in  the  character  of  his  father  Bahirjee.  The  declara« 
tion  required  by  law  to  be  {appended  to  his  notice  was  signed  by  Mulhaijee 
and  Ragho  the  accused  in  the  case  declaring  that  the^  person  who  signed 
the  notice  of  transfer  was  Bahirji  but  in  fact  Bahirji  was  dead  and  the 
person  who  signed  in  his  name  was  his  son  Krishna.  For  making  this 
false  declaration  the  accused  Malharji  and  Ragho  were  tried  under  section 
197  of  the  Indian  Penal  Code  and  sentenced  to  pay  each  a  fine  of  Rs.  51. 

The  District  Magistrate  of  Satara  in  making  the  reference  to  the 
High  Court  observed  : — *'  I  am  of  opinion  that  the  sentence  passed  by 
the  Magistrate  is  both  ill^al  and  inadequate  because  section  197  pro- 
vides  that  if  a  person  issues  or  signs  a  false  certificate  required  by  law  he 
shall  be  punished  as  if  he  gave  false  evidence  and  the  punishment  for 
giying  false  evidence  under  section  193,  Indian  Penal  Code,  is  imprisonment 
as  well  as  fine  and  therefore  proper  punishment  should  be  passed  upon  the 
accused." 

Oader. — It  appears  to  this  Oourt  doubtful  whether  the   accused  per- 
sons  were   properly  convicted  under  section  197  of  the  Indian  Penal  Code* 
The  certificate  required  by  Rule  31  of  the  Rules   under   section  28  of  the 
£urvey  Act   was  in  this  case  signed  not  by  the  accused  but  by  two  other 
•Criminal  Beferenoe  No.  i9  of  188a. 
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perimis.  The  accused  signed  another  certificate  but  it  does  not  appear 
that  such  a  certificate  is  required  by  law  to  be  given  or  signed.  No  doubt 
the  accused  might  have  Been  properly  convicted  for  giving  false  informa- 
tion to  a  public  servant  and  the  sentence  passed  would  have  been  a  legal 
sentence  for  that  offence.  Under  these  circumstances  this  Court  is  not 
prepared  to  interfere  with  the  sentence  as  illegal  nor  does  it  think  it  ne- 
cessary to  enhance  it. 


iK>  Jvly  188^  RisoLUTiON  in  Chambbbs. 

RefiT.  V.  Oowlia.* 

Salt  JeHBom.  Act  rri€flS73)^Evidenee  Act  {T  cf  lS7i\  See.  l%5^0jfietr  qf  Salt  De* 
partmeni^Pifliee  qffleer^Tnformation^Etfidenee, 

Having  regard  to  the  distinction  drawn  thronghont  Bombay  Act  VH  of  1S73  between  a 
P6lice  Officer  and  an  Officer  of  the  Salt  Department,  the  latter  cannot  be  considered  a  Police 
Officer  within  the  meaning  of  section  125  of  the  Indian  Evidence  Act  I  of  lS7a,  and  may,  there- 
fore, be  compeUed  to  say  whence  he  obtained  information  as  to  the  commission  of  an  offence. 


fS2  jhiguet  1882.  Sabobkt,  C.  J.,  Kbmball  &  Pibhit,  JJ. 

Queen-Emppess  v.  Franols.t 

Bern.  Act  r// 4^1367,  See.  Sl^Orueltp^Animal. 

A  man  who  after  firing  at  a  dog  refrains  from  again  firing  at  it  to  pnt  it  ont   of  pain,  does 
not  commit  an  offence  under  section  31  of  Bom.  Act  VH  of  1867. 

The  accused  was  convicted  under  section  31  of  Bombay  Act  VII  of 
1867,  of  torturing  an  animal  in  that  the  accused  shot  a  dog  and  wounded 
him  but  did  not  take  any  step  to  relieve  him  from  suffeiing,  the  dog  being 
24*  hours  alive  after  he  was  shot. 

Eemball,  J. — I  would  not  interfere  ;  any  humane  person  would  have 
pnt  the  animal  out  of  pain  ;  and  I  consider  that  as  the  defendant  wounded 
the  animal  it  was  his  bounden  duty  to  see  that  it  di^  not  linger  in 
suffering.  I  think  it  was  noi  very  creditable  to  Mr.  Hardwike  not  to 
wait  and  see  that  the  dog  was  put  out  of  pain.  I  would  return  the  record 
and  proceedings. 

PiNHEY,  J. — The  facta  proved  do  not  constitute  the  offence  of  which 
accused  has  been  convicted.  He  was  ordered  by  his  master  to  shoot  the 
dog  for  very  good  reasons  and  was  prevented  by  the  Police  from  firing 
again  and  killing  it.  A  man  may  be  very  willing  to  shoot  a  dog  under 
such  circumstances,  and  yet  decline  to  beat  it  to  death,  afterwards,  with 
sticks  or  stones.    Reverse  conviction  and  sentence  and  refund  fine. 

Sargent,  C.  J. — I  think  that  the  fact  of  the  prisoner  haring  left  the 
wounded  dog  in  the  ditch  under  the  circumstance  disclosed  by  the  eridence 
^Criminal  SuUng^  f^Mminal  Review  No  i4S  of  1888. 
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4id  not  establish  the  charge  of  cruelty  which  is  an  essential  part  of  the 
<^nce  ;  and  that  the  oonTiction  and  sentence  should,  therrfore,  be  reyers- 
^  and  the  fine  rinded. 


6  October  1889.  l&IMBILL  ft   PlHHlT.  JJ. 

Qu66n-Bmpp6«s  ▼.  Bapu  Punja.* 

Aikmri  AM  {Bom.  Ack  V.  </  imX-.jrafir<«(i^rt*--JMc«d^ 
A  Tkixd  CUv  Magifltnle  hat  no  joritdietUa  to  try  caM  under  the  Abkari  Aet»  1871^ 
Thb*  District  Magistrate  of  Kaira  in  referring  the  ca83  to  the  High 
Court,  remarked : — *'The  whole  proceedings  in  the  case  appear  to  be  illegal, 
inasmuch  as  the  trying  Magistrate  had  only  third  class  powers  and  the 
offences  under  the  Abkari  Act  are  triable  by  a  Magistrate  of  the  first  or 
second  class/' 

Oadbr. — The  Court  annuls  the  conviction  and  sentence  and  directs 
a  retrial  of  the  accused  by  a  competent  Magistrate. 


U  (kMm  1889.  Mhlvill  ft  Pikhbt,  JJ. 

Queen-EmppMs  v.Mulhapl.   Queen-Emppem  v.  Shiva.t 

Pljjkrf  Oode  {Act  XLFtf  IM0\  Sea.  411. 412-flfMm  propitt^^PreiUMpHotk 
iBthetrialbjjmryoraperKmchatgedwithdishaBMtrecMpI  of  iKrfen  properly,  the  ai» 
lention  of  {the  Jary  shoald  be  drawn  to  the  neoeesity  of  satiifying  themselvee  that  the  poMesaloii 
of  the  stolen  property  is  clearly  traced  to  the  accused,  and  that  it  conld  not  have  been  placed  in 
tfie  accosed's  honsei  where  it  was  found  by  any  other  member  of  his  family. 

The  fact  of  stolen  property  being  found  concealed  in  a  man*s  house  would  ordinarily  be 
snfBeient  to  raise  a  presumption  that  he  knew  the  property  to  be  stolen  property,  but  not  to 
prore  that  he  knew  that  it  had  been  acquired  by  dacoity. 

OEi»B.-*It  is  admitted  that  there  is  no  evidence  against  the  appellant 
Mulhari  except  the  circumstance  that  stolen  propei*ty  was  found  oonoeal- 
ad  in  a  loft  in  hi0  houso.  This  would  be  sufficient  to  rai«e  a  pveaun^tioa 
that  he  lutiew  the  pr(^erty  to  be  stolen  prc^rty  but  not  te  support  the 
finding  of  the  Jury  that  he  knew  that  it  had  been  acquired  by  daooi^* 
But  apart  from  this  defect  in  the  verdict,  it  is  to  be  observed  that  the 
attention  of  the  Jury  was  not  directed  to  the  necessity  of  their  being  satis- 
fied that  the  possession  of  the  stolen  property  was  clearly  traced  to  tha 
accused;  and  that  it  could  not  have  been  placed  where  it  was  found  by  any 
other  member  of  the  accused's  household.  The  following  observations 
by  Mr.  Best  in  his  work  on  Evidence,  section  212,  page  294,  fifth  editioiu 
are  worthy  of  consideration.  **  But  in  order  to  raise  this  presumption 
l^itimately,  the  possession  of  the  stolen  property  should  be  exclusive  as 

*Onminal  Buiimg,    Criminal  Heference  No.  116  of  1SS2, 
tCrMnoi  Biding.  Criminal  Appeals  Noe.  146,  US  <d  1SS9. 
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well  at  recent.  The  finding  it  on  the  person  of  the  accused,  for  instance,  or 
in  a  locked-up  house  or  room  or  in  a  box  of  which  he  kept  the  key,  would 
be  a  fair  ground  for  calling  on  him  for  his  defence;  but  if  the  articles  stolen 
were  only  found  lying  in  a  house  or  room,  in  which  he  lived  jointly  with 
others  equally  capable  with  himself  of  having  committed  the  theft,  or  in 
an  open  box  to  which  others  had  access  no  definite  presumption  ot  his 
gmlt  could  be  made.  An  exception  has  been  said  to  exist  where  the 
accused  is  the  occupier  of  the  house  in  which  the  stolen  property  is 
found,  who,  it  is  argued,  must  be  presumed  to  have  such  control  over  it 
as  to  prevent  any  thing  coming  in  or  being  taken  out  without  his 
sanction.  As  a  foundation  for  civU  responsibility  this  reasoning  may 
be  correct ;  but  to  conclude  the  master  of  house  guilty  of  felony ^  out 
the  double  presumption,  first  that  stolen  goods  found  in  the  house  were 
placed  there  by  him  or  with  his  connivance ;  and  secondly,  supposing 
they  even  were,  that  he  was  the  thief  who  stole  them,  there  being  no 
corroborating  circumstances  is  certainly  treading  on  the  very  verge 
of  artificial  conviction."  In  the  present  case  the  appellant  appears 
to  have  had  a  grown  up  brother  living  in  his  house  during  his  absence, 
besides  several  other  relatives :  and  the  presumption  that  the  appellant, 
and  not  one  of  these  relatives,  placed  the  stolen  property  where  it  was 
found  is  under  the  circumstaaces  so  weak  that  the  attention  of  the  jury 
might  well  have  been  directed  to  the  poiat.  We  do  not  think  that 
the  conviction,  as  it  stands,  nor  even  a  minor  conviction  under  the 
Indian  Penal  Code,  section  411,  is  under  the  circumstances  sustainable 
in  law,  and  we  therefore  reverse  the  conviction,  and  order  Mulhari  to  be 
discharged. 


S  November  288^-  West  <k  Pjnhit,  JJ. 

Queen-Emppesfl  V.  Napsu.* 

P^nal  Code  (Act  XLF  0/186O),  See.  ^^e^Misehi^-^OatUe^Straying. 
The  act  of  the  accneed  in  negligently  allowing  his  cattle  to  stray  into  one's  garden  does 
not  amount  to  mischief  within  the  meaning  of  section  496»  Indian  Penal  Code. 

The  accused  in  this  case  was  convicted  under  section  426,  Indian 
Penal  Code,  of -mischief  in  that  he  negligently  let  his  bullock  stray  into 
the  soldier's  garden  and  caused  damage  worth  eight  annas  to  the  vegetables 
and  plants. 

Order.— The  act  or  omission  of  the  accused  not  constituting  mors 
than  negligence  does  not  satisfy  the  definition  of  the  ofience  under  section 
426  of  the  Indian  Penal  Code.  Conviction  and  sentence  reversed  and  fine 
to  be  refunded. 


•Criminal  Review  Not  189  of  1882. 
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S  iravemhtr  1BS2.  Wbst  A;  Pinhit,  JJ. 

Qu66n-Em]»P6Mi  ▼  Fakipappa.* 

Tenal  Qoie  {Act  X£r^l860).  See.  008— (Mnimif  iuHmidaiUm. 

A  mere  threatening  to  bring  a  matter  before  the  caste  in  order  to  get  one  expelled  doea 
not  amount  to  criminal  intimidati<a. 

The  Sessions  Judge  of  Belgaum  in  making  this  reference  to  the  High 
Court,  reported  as  follows: — "It  seems  that  eight  days  before  the  last  Holi, 
the  accused  No.  1  and  2  who  by  the  surname  "  Gowda ''  Patel  are  influen- 
tial persons  went  with  accused  No.  3  to  the  complainant  who  by  his  name 
appears  to  be  brother  of  accused  No.  1  and  asked  him  to  cause  a  deed  of 
divorce  to  be  given  to  the  wife  of  complainant's  son,  who  had  left  her 
husband  and  had  a  child  by  a  Badger  Shetyappa.  Bhimangowda  refused 
to  interfere  and  the  accused  said  unless  he  acquiesced  they  would  put 
him  out  of  caste.  Complainant  still  declined  to  move  and  the  three  accused 
accordingly  by  beat  of  drum  proclaimed  Bhimangowda  to  be  out-caste. 
Dyamawa  is  called  *  son's  wife '  in  another  part  Bhimawa  her  husband 
is  called  *  8on^in4aw  '  of  complainant  and  this  is  explained  in  a  measure 
that  after  Dyamawa  left  Bhimawa,  he  married  Basawa  a  daughter  of  com- 
plainant. 

"  Complainant  alleges  *he  believes  the  object  of  insisting  on  the 
divorce  of  Dyamawa  is  that  complainant  may  obtain  money  upon  her 
remarriage  at  Mudhol.'  But  there  is  no  evidence  in  support;  in  fact  it 
is  admitted  later,  that  as  Bhimawa  would  not  divorce  Dyamawa  compla- 
inant's interference  was  asked.  Now  as  complainants  and  accused  Nos.  1 
and  2  are  related,  the  accused  apparently  had  a  right  to  complain  both 
as  head-caste  men  and  members  of  the  family  and  even  if  disputes  arising 
out  of  the  Patelship  influenced  the  conduct  of  accused  Nos.  1  and  2,  it  is 
not  shown  accused  No.  3  was  actuated  by  private  malice,  and  this  Court 
does  not  think,  a  Magistrate  First  Class  should  have  interfered  in  a  purely 
caste  dispute,  saving  to  keep  the  peace  and  if  he  thought  the  peace  was 
likely  to  be  disturbed  which  is  not  shown  to  have  been  probable,  complain- 
ant equally  with  accused  should  have  been  called  upon  to  furnish 
security." 

Order. — In  this  case  there  was  not  merely  a  threat  but  a  proclama- 
tion that  Bhimangowda  was  put  out  of  caste.  That,  if  false,  was  defama- 
tion. But  threatening  to  bring  the  matter  before  the  caste  in  order  to  get 
Bhimangowda  expelled  was  not  criminal  intimidation.  The  caste  might 
leceive  a  complaint  and  expel  Bhimangowda  if  satisfied  he  had  committed 
B  caste  offence.  A  false  complaint  would  be  defamation  and  a  malicious 
•Criminal  Reference  No.  125  of  1SS2. 
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expulsion  would  perhaps  afford  ground  for  a  civil  suit  but  the  charge  as 
here  framed  is  not  sustained  and  the  conyictions  and  sentences  must  be 
Teversed. 

The  Court  reverses  the  convictions  and  sentences  and  directs  the   fines 
if  paid  to  be  refunded. 


1883. 

11  Ja»wury  1883.  Mblvill  dk  Pihhit,  JJ* 

Queen-Emppess  v.  Bal  Baya.* 

Penal  Cade  {Act  XLFcflMO),  See.  4%^^MieehUf'-Goais^^tr aping. 
In  order  to  oonrict  of  miscMef  under  section  496  of  the  Indian  Penal  Code*  the  owner  of  •■ 
animal  which  has  done  damage  to  crops,  it  is  not  sniBcient  to  show  that  he  was  gniltf  of 
carelessness  in  allowing  it  to  stray :  the  proeecation  Is  bound  to  show  an  intention  on  his  part 
to  canse  wrongful  loss  or  damage. 

In  this  case  the  accused  was  convicted  under  section  426  of  mischief 
in  that  she  intentionally  let  loose  her  she-goat  which  caused  damage  to  the 
extent  of  Rs.  2  by  destroying  a  young  eatric  tree  in  the  Police  Lines^  the 
accused  knowing  full  well  that  the  she-goat  would  likely  cause  mischief. 

Order. — The  conduct  of  the  accused  does  not  constitute  the  offence  of 
which  she  has  been  convicted.  In  order  to  constitute  the  offence  of  mis- 
chief it  is  not  sufficient  to  show  that  the  accused  was  guilty  of  carelessness 
in  allowing  her  goat  to  stray.  The  prosecution  was  bound  also  to  show 
that  there  was  an  intention  to  cause  wrongful  loss  or  damage.  The  same 
view  has  been  taken  by  the  Calcutta  and  Madras  High  Courts  in  the 
case  reported  6  Bengal  Law  Reports,  Appendices  III;  6  Madras  High  Court 
lulings  XXXVII.     Conviction  and  sentence  are  reversed. 


U  January  1888.  Melvcll  dk  Pihhbt,  JJ* 

Queen-Emppess  v.  Rasrho  Nanaslnff.t 

Bombay  Village  Pbliee  Act  {Bom.  Act  Fill  of  l%67%  See.  U^PoUoe  Patel^Powers. 

Under  section  14  of  the  Bombay  Village  Police  Act,  1867,  the  Police  Patel  on  convicting  a 
person  of  abase  has  authority  to  puDish  him  with  confinement  In  the  Tillage  chowri  for  a 
period  not  exceeding  twenty-fonr  hoars  :  but  has  no  anthoritj  to  inflict  a  fine. 

The  accused  was  convicted  of  abusing  the  complainant  and  sentenced 
under  sections  14  and  15  (2)  of  the  Village  Police  Act  to  pay  a  fine  of 
Rs.  3^  and  in  default  to  undergo  confinement  in  the  village  chowri  for  32 
hours. 

The  District  Magistrate  of  Khandesh  in  referring  the  case  to  the 
High  Court  observed :     **  The  sentence  awarded  by  the  Police   Patel   ia 

^Criminal  Ruling.    Criminal  Review  No.  Sd4  of  1S82. 
\Oriminal  Ruling.    Criminal  Reference  No.  ISS  of  1S8S« 
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illegal.  The  act  of  the  accused  falls  under  tection  14  of  the  Act  loid  the^ 
pimialmeiit  prOTided  for  the  offence  is  'confinement  in  the  Tillage  chowri 
for  24  hours  only/  In  awarding  the  sentence  the  Police  Patel  has 
quoted  section  15  (2)  but  he  is  wrong/' 

Order. — The  Oourt  reverses  the  sentence  and  directs  refund  of  fine- 
to  Ragho  Nanasing. 


it  January  18SS.  Mslyill  A  Pinbbt,  JJ«. 

Qtt66n-*BmpP6«si  V.  NanihI.* 

PsncU  Ood€  (Aa  XLVoflBW),  See.  44i^Sw$6^esptn$^AitempU 
The  remoTal  of  a  trap-door  with  the  intention  of  committing  hoose-trespaM  amounts  to  a& 
Attempt  to  commit  the  offence* 

The  Joint  Sessions  Judge  of  Broach  in  making  the  reference  to  the^ 
High  Court  observed: — ^'^  The  complainant  occupied  the  ground  floor  of  a 
honse  and  the  convicted  men  the  upper  story :  in  the  ceiling  of  the  lower 
room  there  was  a  trap-door  which  was  kept  closed  by  the  complainant^ 
The  only  act  which  has  been  proved  against  the  convicted  men  is  that  they 
forced  open  and  removed  this  trap-door.  The  Magistrate  has  stated  in  his 
judgment  that  they  attempted  to  enter  the  complainant's  room^  but  there 
is  no  evidence  that  they  actually  made  this  attempt  or  that  having  made 
the  attempt  their  intention  was  defeated.  In  fact  all  that  is  proved  is 
that  the  accused  men  removed  the  trap-door.  This  does  not  amount  to  a 
house-trespass,  to  constitute  which  ofience  the  introduction  of  same  part 
of  the  criminal  trespasser's  body  is  necessary;  of.  section  442,  Indian  Penal 
Code/' 

Order.— The  Pirst  Class  Magistrate  has  found  that  the  removal  of  the 
trap-door  was  effected  with  the  intention  of  committing  house  trespass. 
Such  an  act  does,  in  the  opinion  of. the  Court,  constitute  an  attempt.  The 
conviction  of  the  accused  was  therefore  correct  and  there  is  no  sufficient 
reason  to  interfere. 


19  March  188S.  Esmball  <&  Pinhbt,  JJ« 

Queen-Bmppess  v.  Tayee.t 

Penal  Code  (Aot  XLFof  1880),  See.  309-^  Murder  ^Attempt. 
The  pounding  of  oleander  roots  with  an  intention  to  poison  oneself  with   the  same  does  not 
eonstitote  an  attempt  to  commit  snicide. 

Thb  accused  in  this  case  was  charged  under  section  309^  Indian  Penal 
Code,  of  attempting  to  commit  suicide  in  that  she  brought  home  roots  of 
Kaneri  shrub  pounded  them  in  order  :that  she  may  cut  them  and  thereby 
commit  suicide. 


•Criminal  Beference  No.  isa  of  1^82.    tCriminalRcTicwNo.6aof  1883. 
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OSDBB.*— Tht  €  <mrt  is  of  opinion  that  the  accused  may  have  intended 
to  poison  herself  by  mmmB  of  the  oleander  roots  whidi  she  was  pounding 
bnt  her  act  did  not  eonstitnte  an  attempt  to  commit  suicide.  The  Oourt 
WTersas  the  coAyiiftioA  and  sentence  passed  on  Tayee  kam  Sakharam  and 
directs  that  the  fine  if  paid  by  her  be  refunded  to   her. 


BO  March  1888^  Esmball  <k  Pimhbt,  JJ. 

In  re  ShiddU  VlthOjI.* 

OrimUiai  Proeedure  Code  {Jet  X  qf  1871),  See.  6ZB—3iaintenaM0^Advanee. 

A  Maglfltrate^B  order  directing  the  paymeiit  of  maintenance  allowance  in  adrance  from  tlie 
date  of  the  filagistrate'e  order  is  legal. 

Ths  District  Magistrate  of  Satara  in  making  the  reference  to  the 
High  Court  stated  ''  it  seems  to  me  that  the  orders  oi  the  Magistrate 
passed  under  Chapter  XLI  of  the  Criminal  Procedure  Code  making  the 
maintenance  payable  in  advance  is  illegal." 

Ordsr. — According  to  the  order  of  Mr.  Muir  Mackenzie  the  mainten- 
ance was  payable  from  the  date  of  the  order.  Section  538  of  Act  X  of  1872 
requires  that  the  allowance  '^  shall  be  payable  from  the  date  of  the  order." 
It  seems  to  follow  from  this  provision  that  it  was  intended  to  be  in  advan- 
ce and  it  would  be  only  reasonable  to  supply  the  woman  with  the  means 
to  sustain  herself  for  the  time  to  come  and  not  for  the  time  past.  There 
is  then  nothing  illegal  in  the  order  of  the  Magistrate  ordering  the  payment 
of  the  allowance  in  advance  from  the  date  of  the  Magistrate's  order. 


19  April  I88S.  Esmball  8t  Fimhet,  JJ. 

Queen-BmppesHB  V.  Ranflru.t 

Ptnta  Cod$ {Aet  XLV ^f  18S0),  8ee.  42^-^Bufaloes^Misehief. 
•    Where  the  aeensed's  hnffaloes  bj  straying  into  the  complainant's  wheat  field  commits  mischief 
tiie  complainant  is  not  at  liberty  to  set  the  criminal  law  in  motion:  his  proper  remedy  being  to 

imponnd  the  cattle. 

* 

Ths  accused  was  convicted  under  section  426,  Indian  Penal  Code,  of 
mischief,  in  that  his  three  buffaloes  went  into  the  complainant's  wheat 
field  and  committed  mischief  and  the  accused  took  no  trouble  to  drive  them 
out. 

Order. — The  facts  stated  in  column  7  of  the  return  do  not,  in  the 
opinion  of  the  Court,  constitute  the  offence  of  which  he  has  been  convict- 
ed. The  case  was  clearly  not  one  within  the  Criminal  Law,  and  the 
complainant's  remedy  was  to  impound  the  cattle.  Reverse  conviction  and 
sentence,  and  direct  fine  to  be  returned. 
Hfriminal  Bmling.     Criminal  Reference  No.  27  of  1S(8,     fCriminal  Review  No-  87  of  1883.  ^ 
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£6  April  1883.  Pinhit  &  Navabhai»  JJ. 

Queen-Emppess  v.  Napmjrmn.* 

AbiaH  Act  (Bom.  Act  Fi^f  1878),  8cc.  A^^-Omfa  growimg^BtrwdU 

To  grow  gai^a  without  a  permit  ii  not  an  offence  within  the  meaning  of  section  48  of  th« 
Bombay  Abkari  Act,  1878. 

The  accused  grew  ganja  in  his  field  without  a  permit,  for  which  he 
was  tried  under  section  43  of  the  Bombay  Abkari  Act  and  was  sentenced  hj 
the  Magistrate  to  pay  a  fine  of  Rs.  20. 

The  District  Magistrate  of  Ehandesh  in  making  this  reference 
stated : — ^'  To  grow  ganja  without  permit  is  not  an  offence  under  the 
Abkari  Law  or  the  rules  framed  under  it.'' 

Order.— The  facts  found  proved  do  not  constitute  the  offence  under  sec* 
tion43  of  (Bombay)  Act  V  of  1878.     The  Oourt  reverses  the  conviction  and ' 
sentence,  and  directs  refund  of  fine. 


20  August  J883.  Batlbt,  Ao.  0.  J.  A  Pivhit,  J. 

Queen-Emppess  v.  Daya  Ka8hipam.t 

Whipping  Act  (r/o/1864),  See.  S^Penal  Code^Speeial  Acts. 
The  Whipping  Act,  1864,  section  5,  appliee  only  to  caies  of  offensee  under  the  Indian  Penal 
Cede  and  not  to  cases  under  any  special  law  and  sentence  of  whipping  in  these  cases   is  illegal. 

In  this  case  the  accused  Daya  Eashiram,  a  juvenile  of  14  years  of 
age  was  tried  by  the  Gantonement  Magistrate  of  Ahmedabad  on  a  charge 
of  importing  one  seer  oi  ganja  from  the  Gaekwar  territory  under  section 
43  of  the  Bombay  Abkari  Act.  He  was  sentenced  on  conviction  of  the 
offence  to  20  stripes  with  a  light  ratan  under  section  5  of  Act  YI  of  1864« 

The  District  Magistrate  of  Ahmedabad  in  ocaking  this  reference  to 
the  High  Court  observed: — "I  am  respectfully  of  opinion  that  sections 
of  Act  VI  of  1864  applies  only  to  cases  of  offences  under  the  Indian  Penal 
Code  and  not  to  cases  under  any  special  Act  such  as  the  Abkari  Act." 

Order. — The  District  Magistrate  should  be  told  to  communicate  his 
remarks  to  the  First  Class  Magistrate. 


26  November  1SS3.  Pinhbt  <fe  Scorr,  JJ. 

Queen-Emppess  v.  Shivana.t 

Penal  Code  {Act  XLVqf  I860),  See.  49i^Bigamg'^Eoidemee. 

To  substantiate  a  charge  of  bigamy  the  first  marriage  of  the  complainant  and  his  alleged 
wife  must  be  strictly  proved. 

*Crim»nal  Ruling.    Criminal  Reference  No.  41  of  18S8. 
i  Criminal  Rmling.    Criminal  Reference  No.  115  of  1888. 
^Criminal  Appeal  No.  116  of  1888. 
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Ordbr. — The  first  point  argued  before  us  is  that  the  original  marriage 
€f  Prosecutor  Gadgyapa  to  Shiyi  is  not  sufficiently  proved.  The  evidence  on 
this  point  is  that  of  Gadgyapa  and  Shivi  and  the  admission  of  accused 
No.  1  Shivana  that  he  knew  they  were  married.*  But  it  was  ruled 
by  the  Full  Bench  in  the  Empresi  v.  Pitamhar  Sing  (1)  that  in  a 
case  of  this  kind  the  first  marriage  of  the  complainant  and  his  alleged 
wife  must  be  strictly  proved;  and  that  the  evidence  of  the  complainant  and 
of  his  alleged  wife  alone  was  insufficient  to  prove  such  marriage, 
following  this  Pull  Bench  Ruling,  Knight,  J.  in  the  Empress  of  India  v. 
Kvla  (2)  ruled  further  that  the  admission  of  the  accused  in  no 
way  strengthened  the  position,  because  if,  as  a  matter  of  fact,  there 
had  been  no  marriage^  no  conviction  could  stand  againi^  him.  Tested  by 
authoritative  decisions  then  it  would  appear  that  the  evidence  on  the 
record  of  this  case  is  insufficient  legally  to  establish  the  marriage 
of  the  complainant  and  Shivi.  But  when  we  consider  the  evidence  of  these 
two  persons  and  take  notice  of  their  ages,  the  present  case  appears  to  be 
a  stronger  one  than  -  either  of  those  cited.  The  complainant  Gadgyapa 
gave  his  age  as  16.  The  Session  Judge  describes  him  as  apparently  over 
20.  Shivi's  age  is  entered  on  the  record  as  16.  If  Gadgyapa  be  now  20 
and  Shivi  16,  then  9  years  ago  the  former  was  11  and  Shivi  7.  Manifestly 
it  would  be  unsafe  to  consider  it  proved  by  their  evidence  of  what  took 
place  when  they  were  such  mere  infants  that  a  marriage  ceremony  was 
truly  and  legally  performed  between  them  especially  as  they  have  never 
yet  lived  together  as  man  and  wife.  Therefore  we  cannot  hold  that  the 
first  point  which  it  is  necessary  to  prove  in  this  case,  viz.,  the  original 
marriage  between  Gadgyappa  and  Shivi  is    proved. 

Ordinarily  when  a  criminal  charge  is  insufficiently  proved  it  would 
be  the  duty  of  the  appellate  Court  simply  to  reverse  the  conviction  and 
sentence  recorded  in  the  Court  below :  but  in  the  present  case  we  feel 
bound  to  put  into  operation  the  provisions  of  section  428  of  the  Code  of 
Criminal  Procedure  and  to  direct  that  further  evidence  be  taken  by  the 
Court  of  Session  and  certified  to  this  CoUrt  as  to  whether  Gadgyapa  and 
Shivi  were  truly  and  legally  married :  for  this  point  was  not  only  not  con- 
tested in  the  Court  below,  but  it  seems  to  have  been  accepted  as  common 
ground  by  both  the  prosecution  and  the  defence  that  such  a  marriage, 
whether  it  had  actually  been  performed  or  not,  was  sub^jisting. 

Baslingaya  mentioOB  it  bat  the  Sessions  Jadge  did  not  rely  on  bis 
^Maboiral  NovB.     i!t«itement  when  dealing  with  tbis  point  and  moreover   he  described   him 
generally  as  an  antmtlifal  witness. 
(1      1  L.  R.,  5  Cal.,  566.    (2)  I,  L.  Rh  5  All,  238. 
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As  fome  time  mutt  elapse  before  this  esse  can  be  disposed  of  finaUy, 
pending  the  further  hearing  of  this  appeal  we  order  under  eeetion  426  of 
the  Code  of  Criminal  Procedure  that  the  sentences  recoided  againit  the 
appellants  by  the  Court  of  Sessions  be  suspended  ^  and  that  the  said 
appellants  be  released  on  such  bail  as  may  appear  sufficient  to  the  said 
Court  of  Sessions. 


IM  Kovmbtf  188S.  West  A  Nakabhai,  33. 

Queen-Emppemi  v.  Sadanand.* 

Bcmbap  iimieipal  Jet  (Bam.  Jet  III  cf  1872),  Sec.  ^iO^Uunieipal  Commisiimier^ 
Mouie^FentilatieB, 

Section  sao  of  the  Bombaj  Mnnicipal  Ac^  1872,  ae  amended  by  Bombay  Act  IV  of  1878^ 
■doet  not  empower  the  Mnnicipal  Commisgioner  to  direct  gtmctnral  alterations*  Hence,  whors 
he  reqnireo  the  owner  of  a  ehawl  to  pnt  it  in  a  proper  itate  bj  proriding  ridge  ventiiatiia 
within  a  given  time,  the  notice  is  illegal  and  the  ownerjby  refusing  to  comply  with  it  oommils 
ao  offence. 

On  the  16th  of  May  1888,  the  Municipality  of  Bombay  served  on  the 
complainant,  a  house-owner,  a  notice  calling  upon  him  to  put  his  chawl 
in  a  proper  state  by  providing  ridge  ventilation  within  seven  days*  The 
owner  having  failed  to  comply  with  the  notice,  the  Municipality  proceeded 
against  him. 

Judgment. — We  think  that  section  220  of  the  Bombay  Municipal  Act 
III  of  1872  would  be  unduly  extended  if  it  were  so  construed  as  to  enforce 
structural  alterations.  As  amended  by  Bombay  Act  IV  of  1878  it 
runs  thus :  **  Whoever  being  the  owner  or  occupier  of  any  house, 
building  or  land,  whether  tenantable  or  otherwise,  suffers  the  same  to  be 
in  a  filthy  or  unwholesome  state,  or,  in  the  opinion  of  the  Commissioner, 
a  nuisance  to  those  in  the  neighbourhood,  or  over-grown  with  rank 
and  noisome  vegetation,  and  who  shall  not,  within  twenty-four  hours 
after  notice  in  writing  by  the  Commissioner  to  cleanse,  clear,  or 
otherwise  put  the  same  in  a  proper  state,  have  complied  with  the 
requisition  contained  in  such  notice,  shall  be  liable  ect."  It  is  obvious 
that  most  occupiers  of  the  less  wholesome  houses  in  Bombay  would  be 
quite  incapable  of  effecting  structural  alterations.  Supposing  tenants 
for  instance  paying  two  rupees  per  month  were  asked  by  the  Commissioner 
to  make  such  alterations  they  could  not  of  course  comply  with  the 
<iemand  especially  within  24  hours  contemplated  by  the  section.  We 
must  therefore  suppose  that  something  less  exacting  and  more  practicable 
was  meant  for  the  tenants  and  therefore  also  for  the  land-lords  (there 
being  no  difference  made  by  the  section  in  their  positions)  by  the  use  of 
*Orimnal  BnUng.    Criminal  Application  for  Beriew  No.  S44  of  1S83« 
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the  expression  *  filthy  or  unwholesome  state.'  When  a  person  it  asked 
to  cleanse,  clear  or  otherwise  put  a  building  which  is  in  a  filthy  or 
unwholesome  state,  what  is  meant  is  that  he  is  to  remove  the  objection- 
able accidents,  such  as  filth  and  nuisance,  leaving  the  essence  of  the 
building  the  same  as  brfore.  Without  proper  safe-guards  unlimited 
license  is  not  to  be  given  to  a  CommissiiHier  to  command  or  effect  any 
alterations  in  a  structure  and  we  can  well  understand  that  the  Legislature 
refrained  from  giving  this  power  when  conferring  the  power  of  causing 
nuisances  to  be  removed.  We  are  therefore  of  opinion  that  the 
Legislature  in  enacting  section  220  could  not  have  intended  and 
did  not  intend  to  invest  the  Municipal  Commissioner  with  the  power  of 
directing   structural    alterations. 

As  regards  the  question  of  notice  we  think  that  when  a  notice  ia 
required  by  law  it  cannot  prescribe  something  which  the  law  itself  does 
not  contemplate  or  involve.  Mr.  Jard^e  on  behalf  of  the  Commissioner 
argues  that  the  notice  errs  only  by  excessive  indication,  but  the  section 
appears  to  leave  it  to  the  owner  or  occupier  to  adopt  such  measures  aa  he 
pleases  to  carry  oat  the  demand  of  the  Commissioner.  It  is  not  open  to 
the  Commissioner  to  prescribe  his  own  measures  and  deprive  the  owner  or 
occupier  of  his  option.  If  this  were  not  so  the  Commissioner  might  order 
expensive  painting  or  papering  or  other  costly  alterations  beyond  the 
means  of  the  person  concerned  and  beyond  the  intentions  of  the  Legislature. 
We  hold,  therefore,  that  it  was  not  competent  to  the  Commisssioner  to 
require  ridge  ventilation  in  the  notice  and  as  the  notice  was  thus  framed 
no  offence  was  committed  by  falling  to  do  what  it  did  not  call  on  the  owner 
to  do. 

We  accordingly  reverse  the  order  of  the  Presidency  Magistrate  and 
direct  the  fine  paid  by  the  accused  to  be  refunded  to  him . 


18B4. 

13  February  1884.  W«8T  &  Ninabhai,  J  J. 

Queen-Emppess  v.  Joomabhal.* 

Criminal  Procesture  Code  (Act  X of  IS^2),  See,   IB^Presideneg  Magistrate^Jurisdietiom 
— Bombay  Harbour, 

The  Presidency  Magistrate  of  Bombay  has  jurisdiction  orer  the  port  of  Bombay  npto   higk- 
water  marie. 

TuE  petitioners  were  the  owners  of  a  steam   launch  called   **Alexaii. 
dria."     On   the  21st  and  22nd  April  1883,  they  carried  to  Pirwadi    some 
passengers,  whereupon  they  were  charged  by  Messrs.  Shephard  &  Co.  before 
•Criminal  Rerision  No.  213  of  1S88. 

25 
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the  Krst  Class  Magistrate  of  Thana  under  section  13,  Bombay  Act  II  of 
i868,  for  having  plied  for  hire  without  a  license  from  Camac  Bunder 
across  the  Bombay  Harbour  to  Pirwadi.  The  petitioners  contended  that 
Krwadi  shore  was  within  the  limits  of  the  Bombay  Harbour  and  conse- 
quently the  said  act  was  not  applicable.  The  Magistrate  sentenced  them 
to  pay  fines.  The  petitioners  thereupon  applied  to  the  High  Court  con* 
tending  that  Act  II  of  1868  was  not  applicable,  that  the  Magistrate  had 
no  jurisdiction  to  entertain  the  complaint  and  that  the  case  was  really 
governed  by  Bombay  Act  VI  of  1863. 

Judgment. — With  regard  to  the  argument  as  to  the  limits  of  the  port 
of  Bombay,  it  must  be  observed  that  there  is  a  difference  of  expression  in 
the  existing  Indian   Ports'   Act    No.   XII  of  1875  and  No.  XXII  of  1885 
which  it  repeals.     Section  4  of  the  latter  enacted  that   "  every   declaration 
by  which  any  port,  navigable  river  or  channel   shall  be   made  subject  to 
this  Act,  shall  define  the  limits  of  #tich  ports,  navigable  river,  or  channel; 
mnd  such  limits  shall  extend  always  up  to  high  water  mark,   and  may  in* 
dude  any   piers,  jetties,   landing  places,  wharfs,  quays,  docks  and  other 
works  made  for  any  of  the  purposes    mentioned   in  the   preamble   of  this 
Act,  whether  within  or  without  the  line  of  high  water  mark,   and  (subject 
to  any  right  of  private  property  therein)  any  portion  of  the  shore  or  bank 
within  fifty  yards   of  high   water  mark."     Section  5  of  the  existing  Act 
is  not  imperative  but  merely  permissive.     In   the   section  it   is   provided 
that  the  Local   Government    may   by   notification   in  the  OflScial  Gazette 
define  the  limits  of  the  port,  river  or  channel  to  which   it  refers   and   such 
limits  may  extend  to  high  water  mark.     It  is  thus  open  to  the  Local  Gov- 
ernment to  define  the  limits  by  reference  to  high  water  mark  or  not.     The 
notification  issued  by   the    Local    Government  on  the  7th  of  June  1866  by 
which  Peerwadi  shore  was  declared  to  be  within  the  limits  of  the  Bombar 
Harbour,  to  have  effect   was   a   notification  under  Act  XXII  of  1855  and 
as  it  does  not  seem  to  have  been  superseded  it  must  be  taken  to  have   fixed 
the  limit  of  the  port  of  Bombay  with  reference  to  high  water  mark. 

Turning  to  the  Code  of  Criminal  Procedure  we  find  that  section  1© 
provides  that  "  every  Presidency  Magistrate  shall  exercise  jurisdiction 
in  all  places  within  the  Presidency  town  for  which  he  is  appointed  and 
within  the  limits  of  the  ports  of  such  town  and  of  any  navigable  river 
or  channel  leading  thereto  and  as  such  limits  are  defined  under  the  law 
for  the  time  being  in  force  for  the  regulations  of  ports  and  port-dues." 
The  Presidency  Magistrate  has,  therefore,  jurisdiction  over  the  port  of 
Bombay  up  to  high  water  mark.  His  jurisdiction  and  the  jurisdiction 
upon  which  it  borders  are  mutually  exclusive.     Section  7  of  the  Code  of 
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Criminal  Procedure  indicates  that  distinctly.  It  provides  that  every 
Province  excluding  the  Presidency  towns  shall  be  divided  into  Session'* 
Divisions  and  constitutes  every  Session's  Division,  a  district  or  a  group 
of  districts  and  the  Presidency  town  itself,  a  separate  district.  Section 
177  of  the  Code  of  Criminal  Procedure  enacts  that  every  offence  shall 
ordinarily  be  inquired  into  and  tried  by  a  Court  within  the  limits  of 
whose  jurisdiction  it  was  committed.  Where  then  the  jurisdiction  of  the 
Presidency  Magistrate  exists  it  excludes  the  neighbouring  jurisdiction 
of  the  Magistrate  of  Thana  who  would  be  competent  to  enquire  into 
and  try  it  if  committed  on  his  side  of  the  border  line. 

The  question  for  determination,  therefore,  is,  where  was  this  offence 
committed  !  The  accused  Hajee  Ismael  in  co-operation  as  has  been  found 
with  accused  Jumabhai  Lalji,  issued  tickets  to  certain  passengers  for  their 
conveyance  from  the  Carnac  Bunder  to  Peerwadi.  In  one  of  the  affidavits 
filed  in  this  Court  it  is  stated  that  the  steam  launch  employed  to  convey 
them  cast  anchor  and  the  passengers  disembarked  three  quarters  of  a  mile 
further  from  the  shore  of  the  island  of  Karanja,  on  which  Peerwadi  is 
situated  than  the  low  water  mark,  and  in  the  other  affidavit  it  is  stated 
that  the  place  was  in  the  Bombay  harbour  about  a  mile  distant  from  the 
Peerwadi  shore.  It  is  further  stated  in  this  affidavit  that  there  were  a 
number  of  boats  plying  then  for  hire,  that  the  passengers  got  into  those 
boats  and  went  ashore  and  that  the  said  boats  did  not  belong  to  the  owner 
or  charterer  of  the  steam  launch  or  any  one  connected  with  them.  The  fact 
j;hat  the  tickets  issued  were  for  from  Carnac  Bunder  to  Peerwadi  shows 
jrima  facie  that  the  accused  entered  into  an  engagement  with  the  passen- 
gers to  take  them  on  board  at  Carnac  Bunder  and  land  them  at  Peerwadi. 
The  Magistrate's  finding  of  what  was  done  is  consistent  with  this  and  it  is 
not  necessarily  inconsistent  with  the  statements  in  the  affidavits  which  are 
silent  as  to  who  paid  for  the  boats;  we  think  that  the  conveyance  of  the 
passengers  by  b>ats  from  the  steam  launch  to  the  dry  land  at  Peervadi  may 
well  have  been  a  part  of  the  original  engagement.  If  the  plea  to  the 
jurisdiction  was  raised  before  the  trying  Magistrate,  as  we  will  suppose  it 
was,  on  the  ground  now  taken,  still  his  finding  on  the  facts  that  the  accus- 
ed conveyed  passengers  from  Bombay  to  Peervadi  overcomes  that  plea 
supported  by  a  statement  identical  with  that  in  the  affidavit.     The  finding 

s  conclusive  under  the  circumstances  and  as  he   conveyed   to   Peerwadi  iu 
Aaranja  the  applicant  committed  a  continuing  offence  punishable   by   the 

.lagistiate  of  Thana.     We  therefore  cannot  interfere   with  the  decision   as 
^iassed  without  jurisdiction.     Had   we   considered  that  the  conveyance  of 

passengers  from  the  steam  launch  where  it  anchored,  was  a  distinct  trans- 
action to  which  the  accused  were  no  parties,  we  should  have  held  that  the 
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offence  i^ras  completed  within  the  Port  of  Bombay  cognizable  by  the  Presi- 
dency Magistrate  and  not  r^^ilariy  cognizable  by  a  Magistrate  of  Thana. 
We  should  then  have  had  to  consider  the  application  to  the  case  of  section 
631  of  the  Criminal  Procedure  Code  but  under  the  circumstances  no  ques- 
tion on  that  section  arises  for  our  disposal. 


e  March  1884.  Kimball  &  Nakabhai,  J  J. 

Queen-Emppess  v.  Hanmanta.* 

nifaae  Police  Jet  (Bern,  Act  F/J/qf  1867),  Sees.  IS,  Id-^Oriminal  Procedure  Codi  {Act 
X  of  1982),  Bee.  iB-^Police  Patele-^nperiorS'^nriedieiian, 

The  jarisdiction  to  panish  an  ofFender  for  nnisaiice  or  disorderly  acts  under  section  16  of 
the  Bombay  Village  Police  Act,  1(67,  is  expressly  confined  to  tha  Police  Patels  dnlj  empowered 
under  section  15  (1)  of  the  Act  and  does  not  extend  to  their  official  superiors  (the  Magistrates  in 
charge  of  the  Talnkas  within  which  they  are  Patels). 

The  District  Magistrate  of  Kalladghi  in  making  this  reference 
observed:  "  Section  16  of  Bombay  Act  VIII  of  1867  gives  police  patels 
duly  empowered  certain  authority,  but  there  is  nothing  to  show  tbat  a 
Magistrate,  as  the  Patel's  superior,  may  exercise  authority  under  the 
section,  which  Mr.  Mac  Galium  assumes  to  be  the  case,  and  a  Magistrate 
can  take  action,  when  necessary,  in  other  ways.  There  is  no  reason  to' 
doubt  that  substantial  justice  was  done,  but  the  procedure  seems  irregular 
and  calculated  to  create  a  bad  precedent/' 

Order. — The  Court  concurs  with  the  District  Magistrate  in  thinking 
that  the  jurisdiction  to  punish  under  section  16  of  the  Village  Police  Act 
(Bombay  Act  VIII  of  1867)  is  expressly  confined  to  Police  Patels  duly  em- 
powered under  section  15  clause  1  and  does  not  extend  to  their  official 
superiors,  the  Magistrates  in  charge  of  the  Talukas — section  29  of  the  Cri- 
minal Procedure    Code. 

There  is,  moreover,  in  this  case  the  further  objection,  nevio  debet  esse 
judex  in  propria  sua  causa,  the  Court  appears  to  have  been  complainant^ 
witness  and  judge. 

The  Court  reverses  the  conviction  and  sentence  and  directs  the  refund 
of  the    fine. 


13  March  1884.  Kbmball'A  Birdwood,  JJ. 

Queen-Emppess  v.  Dhanjl.t 

Criminal  Procedure  Code  {Act  Xo/lS82X  See.  545^Compensation^Fine. 
Under  section  545  of  the  Code  of  Criminal  Proccdnrc,  an  award  of  compensation  cannot 
bo  made  in  addition  to  the  fine  imposed,  hat  mnst  be  made  payable  out  of  the  fine  itself. 

•Criminal  Baling.    Criminal  Reference  No.  26  of  1884.    fCriminal  Reference  No.  26  of  1884. 
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In  this  CftM  the  aoeused  Dhanji  was  conyioted  and  sentenced  under 
section  379,  Indian  F^nal  Oode,  in  that  he  had  dishonestly  taken  away 
Babul  tree  wood  belonging  to  Qovernment  valued  at  eleven  annas.  He 
was  sentenced  for  this  offence,  by  the  Third  Class  Magistrate  of 
Thasra  to  pay  a  fine  of  Rs.  15  and  also  to  pay  annas  eleven  as  com^ 
pensation  to  Government  for  the  wood  in  question. 

The  District  Magistrate  of  Eaira  in  referring  the  case  to  the  High 
Court  observed : — "  The  compensation  should  have  been  ordered  to  be 
paid  out  of  the  fine  of  Rs.  15  and  not  in  addition  to  it." 

Ordbr. — Under  section  545  of  the  Criminal  Procedure  Code  an 
award  of  compensation  cannot  be  made  in  addition  to  the  fine.  The 
proper  order  should  have  run  thus.  ''  If  the  fine  be  recovered  the  sum 
of  annas  11  being  the  value  of  the  trees  cut  down  and  appropriated  by 
Dhanji  to  be  paid  out  of  it  to  the  Gevernment."  The  Court  accordingly 
directs  that  annas  11  be  refunded  to  the  accused. 


MO  March  1884.  Kbmbail  &  Biidwood,  JJ. 

Qnean-Emiypesa  v.  Pandu.* 

Penal  Code  ( Act  XLV of  \Z^^\Sec,  ^Sd-^ Animal^ Mischief, 
Where  the  acciiBed'fl  Imffilo  attacks  the  complainaDt's  buffalo  and  injures  the    latter  hj* 
brea^iBg  its  leg,  he  cannot  be  coBTicted  of  an  offence  nnder  section  289,  Indian  Penal  Code. 

Th£  complaint  in  this  case  was  that  the  accused  by  driving  his 
bnfifalo  on  to  attack  the  complainant's  did  injury  to  the  latter's  animal 
by  breaking  his  leg. 

The  District  Magistrate,  in  his  letter  of  reference^  went  on  to  say: — ''I 
do  not  myself  think  there  is  sufiScient  ground  for  a  prosecution  under 
section  429.  The  prosecutor  on  examination  stated  he  could  not  say  that 
the  injury  had  been  knowingly  inflicted,  but  inferred  it  from  the  fact  that 
the  animal  which  caused  the  mischief  had  injured  two  buffaloes  the 
previous  year  and  the  proprietor  had  paid  for  the  damage.  The  proprietor, 
therefore,  he  suggested  must  know  his  animal  was  likely  to  cause  mis- 
chief. The  offence  having  been  from  the  Magistrate's  own  point  of  view 
illegally  compounded  I  do  not  like  to  pass  it  over,  but  I  do  not  think 
anything  further  need  be  done  in  the  interests  of  justice.  The  offence  if 
one  was  committed  would  seem  to  come  under  section  289,  Indian  Penal 
Coder 

Order.  — Return  record  and  proceedings  with  the  remark  that  under 
the  circumstances  there  is  no  sufficient  reason  for  the  interference  of  the 
High  Court.     And  that  section  289  of  the  Indian     Penal   Code  is  upon  the 

^Criminal  Reference  No.  81  of  1884. 
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District  Magistrate's  statement  of  the  case  hardly  applicable,  there  being 
nothing  to  show  that  the  buffalo  is  of  a  savage  disposition  as  against 
human  being* 


27  March  1SS4.  Kbhball  A  Bibdwood,  JJ. 

Govepnment  of  Bombay  v.  MalkaJL* 

Penal  Ood$  (Act  XLV  of  1S60},  Sees.  279,  387,  S3Z^DrMng  along  a  road-^Bunning  over. 

Where  %  person  bj  allowing  hit  cart  to  proceed  unattended  along  a  road  mns  oyer  a  haf 
who  it  sleeping  on  the  road,  he  cannot  be  convicted  nnder  section  S97  bnt  mnst  be  convicted 
under  tections  8S7  or  Sd8  of  the  Indian  Penal  Code. 

The  facts  were  that  the  complainant  Bhima  was  sleeping  on  the 
road-way  a  little  to  one  side.  The  accused  Malkaraiguniy  who  was  driving 
his  cart  loaded  with  cotton  stalks,  remained  behind  to  make  water,  and 
the  cart  came  upon  the  boy  sleeping,  who  cried,  and  accused  ran  and 
removed  him.  The  boy  was  found  hurt  on  his  left  foot  and  on  his  back, 
caused  probably  by  the  friction  of  the  wheel  against  his  body. 

The  accused  was  brought  up  before  the  First  Glass  Magistrate  c£ 
Dharwar,  for  an  offence  under  section  279,  Indian  Penal  Code :  but  the 
learned  Magistrate  acquitted  him,  remarking — **  The  only  point  for 
'decision  is  whether  the  act  of  the  accused  amount  to  an  indictable 
offence.  It  would  seem  there  was  some  negligence  on  his  part  in  leaving 
the  cart  unattended,  and  had  he  stopped  the  cart  or  had  he  not  left  it, 
the  result  would  not  have  come  to,  as  he  would  have  observed  the  boy 
sleeping  on  the  way  and  would  not  have  allowed  it  to  pass  over  his 
person.  But  the  rule  seems  to  be  that  had  the  accused  acted  in  a  different 
way  or  more  carefully,  the  injury  would  not  have  taken  place — is  no 
evidence  of  negligence;  but  that  the  act  of  the  accused  was  one,  the  natural 
or  necessa'-y  result  whereof  would  be  of  an  injurious  character.  Now  was 
the  act  of  the  accused  such  as  to  have  naturally  or  neces&irily  caused  hurt 
to  Bhima?  The  boy  being  a  cooly  worked  on  the  road  till  noon  and 
took  his  meals  and  slept  on  the  road*way.  This  was  not  in  a  crowded 
street,  the  road  being  the  one  passing  from  Navalgund  to  Nargund,  and 
the  spot  where  he  was  sleeping,  being  within  the  boundary  of  the  village 
of  Belvatigi  among  the  fields.  It  was  as  it  appears,  at  1  p.m.  that  the 
cart  hurt  the  boy.  The  bullocks  of  the  cart  seem  to  be  old  and  well 
accustomed  to  harness  and  of  a  very  mild  nature  and  in  no  way  fierce. 
Accused  could  not  expect  that  any  body  would  be  sleeping  on  the  road ; 
and  had  not  the  bey  been  asleep,  no  injury  would  have  taken  place,  as  he 
would  naturally  have  got  out  of  the  way  of  the  vehicle.     Accused  could  not. 

Criminal  Appeal  No,  12  of  ISai. 
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in  leaving  Us  cart  for  a  few  minutes,  expect  that  it  would  hurt  any  body 
in  the  plain  or  rnaidan.  The  complainant  peihaps  was  more  wrong  in 
sleeping  on  the  road  or  on  the  inner  slope  of  a  side  embankment  as  h^ 
•ays.  Under  these  circumstances,  I  cannot  consider  the  act  of  the 
accused— though  in  some  degree  negligent— is  such  as  to  render  him 
criminally  responsible  for  its  result,  though  the  very  act  would  have  been 
quite  different,  had  the  same  occurred  in  a  town  or  on  a  crowded  street. 

'^I  hereby  find  that  the  accused  is  guilty  of  no  offence,  and  I  hereby 
acquit  him  of  the  charge,  section  345  of  Criminal  Procedure  Code. 

^'As  hurt  is  caused,  the  Police  should  have,  if  at  all,  charged  the  accus* 
ed  under  section  337  or  338  of  Indian  Penal  Code." 

Against  this  order  of  acquittal  the  Qovernment  of  Bombay  appealed 
to  the  High  Court. 

Order. — The  Hrst  Class  Magistrate  is  no  doubt  right  in  saying  that 
upon  the  facts  the  defendant  should  have  been  charged  under  either 
section  337  or  338  of  the  Indian  Penal  Code  though  the  duty  of  applying 
the  correct  provision  belongs  to  the  trying  Magistrate  and  not  to  the  Police. 
That  the  act  of  the  defendant  in  allowing  his  cart  and  bullocks  to  proceed 
on  the  road  albeit  there  may  not  have  been  much  traffic  upon  it  was 
negligent  is  undisputed  but  we  are  unable  to  concur  in  the  Magistrate's 
view  of  the  law  as  to  contributory  negligence.  The  boy  may  have  con- 
tributed to  his  own  injury  by  going  to  sleep  on  the  side  of  the  road  but 
it  is  obvious  that  the  defendant  by  his  negligence  caused  such  injury. 
The  case  is  not  one  calling  for  the  exemplary  punishment,  indeed  it  is 
not  pressed  for  and  the  defendant  must  already  have  suffered  considerable 
anxiety  and  expense.  In  therefore  convicting  the  defendant  under  section 
338  of  the  Indian  Penal  Code  we  direct  that  he  pay  a  fine  of  Rupee  one 
or  in  default  suffer   one  day's  simple  imprisonment. 


24  April    1S84.  EZbmball  &  Birdwood,  JJ. 

Queen-Emppess  v.  Hydepally.* 

Plenai  Code  {Aet  XLVofl^M),Sec.  A^^^Mischief-^Animal—Straying. 

The  allowing  of  goats  to  enter  a  garden  whereby  they  do  damage    cannot  be  made  punish* 
able  under  section  426,  Indian  Penal  Code. 

The  accused  was  convicted  of  mischief  in  that  he  wilfully  allowed  his 
goats  to  enter  the  garden  of  Mr.  Kennedy  whereby  they  ate  and  destroyed 
flowers  to  the  value  of  one  rupee  and  was  sentenced  under  section  426, 
Indian  Penal  Code  to  pay  a  fine  of  Rs    1-9-0. 

•Criminal  Review  No.  65  of  1884.  ~" 
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Obdeb. — In  oase  No  14  the  facts  stated  do  not  constitute  the  offence 
of  which  the  accused  was  couTicted.  There  is  nothing  to  show  that  any 
act  was  done  causing  the  cattle  to  enter  with  knowledge  the  damage  would 
ensue.  The  Court,  therefore,  reverses  the  oonriction  and  sentence  and 
directs  that  the  fine  paid  be   refunded. 


S  May  1884.  Kimball  ft  Bibdwood,  JJ. 

Queen-Emppess  v.  Sh6sliibliat.t 

Land  Revenue  Code  (Bom.  Act  V of  1879),— /iitfe  III  (2)  (<<)— fscava^ioii— OM  founda^ 
tions-^BermiasioK. 

Excarftting,  without  permission,  a  foondatioB  oi  tlie  sHe  of  a  viUage  and  bailding  a  -waU 
open  it  is  not  an  offence  under  Rule  No.  Ill  (f )  (d)  of  the  BuIm  nnder  th«  Land  Bevenne  Code, 
1879. 

The  accused  excavated  foundation  and  built  a  wall  in  the  village 
site  of  Quledgud  without  permission  by  the  proper  authority.  He  was 
thereupon  convicted  by  the  Second  Glass  Magistrate  of  Badami  and 
sentenced  to  pay  a  fine  of  Rs.  20  under  section  III,  cl.  2  {d)  of  the  rules 
framed  under  the  Land  Revenue  Code,  1879. 

The  District  Magistrate  of  Ealadgi,  in  making  the  reference  observ- 
ed:—"  The  conviction  under  the  rule  is  illegal  as  it  expressly  exempts 
excavation  without  permission  for  laying  the  foundations  of  buildings,  &c. 
and  the  act  of  unauthorized  occupation  of  the  site  by  the  accused  can  be 
taken  notice  of  by  Revenue  authorities  and  not  by  Magistrates'  Courts." 

Order. — The  Court  concurring  with  the  District  Magistrate  reverses 
the  conviction  and  sentence  and  directs  the  fine  to   be  returned. 


i^9  May  1884,  Bayley  <fc  Kbmball,  JJ. 

Queen-Emppess  v.  Mahadshet.* 

Feval  Code  (Act  XLF  <{f  ISSO),  See.  27 S^Oall of  Sature^Publie  street. 

The  act  of  performing  the  offices  of  nature  in  a  public  street  is  not  an  offence  under   section 
378,  Indian  Penal  Code. 

Th£  accused  in  this  case  was  charged  with  an  offence  under  section 
278,  Indian  Penal  Code,  for  making  atmosphere  noxious  to  health  in  that 
he  was  caught  performing  the  offices  of  nature  in  front  of  his  door-step  in 
a  public  street;  and  was  sentenced  to  pay  a  fine  of  annas  eight. 

Order.  — The  Court  reverses  the  conviction    and    sentence  and  directs 
that  the  fine  paid  by  Mahadshet  bin  Appashet  Pathare  be  refunded  to  him. 
^Criminal  Ruling.  ^OHminal  Ruling.  Criminal  Review  Mo  98  of  1884. 
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18  June  1S84.  Wbst  b  Nahabhai,  JJ. 

Dhanjibhal  v.  Pyapji.* 

Criminal  Procedure  Code  {Act  X  o/18S2),  Sea.  209,  253^Mag%strat€^Inquir^^Pract{ee»^ 
Section  209  (2)  and  section  253  ('2)  of  the  Code  of  Criminal  Procedare  relieve   a  Magistrate 
irom  the  necessity  of  going  on  with  an  inquiry  or  trial  when    he   is   reasonably  convinced  on 
what  has  already  been  deposed  to  that  a  criminal  charge  cannot  be  sustained. 

Judgment. — The  second  paragraph  of  section  209  of  the  Code  of 
Criminal  Procedure  and  para.  2  of  section  253  of  the  same  Code  relieve  a 
Magistrate  from  the  necessity  of  going  on  with  an  inquiry  or  trial  when 
he  is  reasonably  convinced  on  what  has  already  been  deposed  to  that  a 
criminal  charge  cannot  be  sustained.  The  most  common  case  of  this  kind 
is  when  the  account  given  of  a  transaction  by  a  prosecutor  himself  is  such 
as  to  deprive  it  of  a  criminal  character.  In  such  a  case  it  would  generally 
be  a  mere  waste  of  time  to  go  on  taking  collateral  evidence  which  could 
have  no  effect  in  sustaining  a  charge  virtually  contradicted  by  the  person 
most  interested  in    establishing  it. 

In  the  case  before  us  however  it  is  clear  that  the  statement  of  the  clerk 
Dhanjibhai  so  far  from  depriving  the  transaction  on  which  the  charge  was 
founded  of  a  criminal  character  went  if  believed  to  prove  clearly  that  it 
had  such  a  character.  The  Magistrate  does  not  say  that  he  disbelieves 
Dhanjibhai  nor  can  his  reference  to  prior  transactions  be  understood  as 
implying  that  the  one  now  in  question  would  not  have  been  of  the  charac- 
ter described  by  Dhanjibhai.  At  least  if  that  was  the  Magistrate's  inten- 
tion it  should  have  been  explicitly  set  forth  amongst  the  reasons  given  for 
regarding  the  charge  as  groundless.  As  the  case  stands  at  present  there 
are  really  no  such  reasons  recorded.  It  is  quite  consistent  with  a  certain 
looseness  of  practice  on  previous  occasions  that  there  should  on  the 
present  one  have  been  a  positive  imposition  such  as  Dhanjibhai  has  des- 
cribed. If  there  was,  it  is  conceded  that  there  was  a  criminal  offence.  We 
must  set  aside  the  order  of  the  Magistrate  and  direct  him  to  proceed  anew 
with  the  inquiry  from  the  point  at  which  the  examination  of  Dhanjibhai 
was  ended  or  broken  of.  Should  the  Magistrate  after  reopening  the 
inquiry  find  it  necessary  to  discharge  the  accused  under  the  clause  to  which 
we  have  referred  he  will  set  forth  in  detail  his  reasons  for  considering  the 
/charge  to  be  groundless. 

28  June  1884.  West  &  Nakabhai,  JJ. 

Queen-Empx»e88  v.  Ramoliandpa.t 

PenalCode  {Act  XLFo/ 1860>,  Sec.  2\B^Publie  Documm^t^FalsificatUm. 

Section  318  of  the  Indian  Penal  Code  contemplates  the  wilfal  faltifieation  gf  a  pnblie  docu- 
ment with  the  intent  thereby  to  cauBe  lo88  or  injarj  and  this  means  bj  the  docnment  itself  or 
by  some  transaction  with  which  it  is  essentially  connected. 

♦Criminal  Applicatton  for  Berision  No.  77  of  1884.    f^riminal  Appeal  No«  44  of  1884. 
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Judgment. — The  documents  in  question  in  this  case  appear  to  have 
been  altered.  But  they  do  not  seem  to  [have  been  so  altered  as  to  support 
any  false  or  undue  claim  on  the  Govemment  or  so  as  in  themselves  to 
cause  loss  to  the  public  or  to  imply  an  intention  in  falsifying  them  to  cause 
such  loss.  Even  assuming,  therefore,  that  the  piisoner  is  responsible  for 
the  preparation  of  the  documents  T  and  0,  still  we  think  that  his  case  is 
not  one  falling  within  section  218  of  the  Indian  Pei^al  Code.  That 
section  contemplates  the  wilful  falsification  of  a  public  document  with  the 
intent  thereby  to  cause  loss  or  injury  and  this  means  by  the  document  itself 
or  by  some  transaction  with  which  it  is  essentially  connected.  Here  uo 
more  is  suggested  than  that  the  misstatement  in  the  document  T  might 
possibly  be  misused  in  some  way  in  supporting  some  future  fraud.  The 
only  error  in  it  seems  to  be  the  transposition  of  some  men's  work  from 
certain  days  to  other  days  and  if  in  some  particular  contingencies  this 
error  might  be  used  along  with  other  circumstances  to  the  detriment  of 
the  public,  it  is  not  apparent  that  the  prisoner  contemplated  such  a  use, 
still  less  is  such  an  intent  conclusively  established.  There  is  thus  no 
case  for  a  conviction  under  section  218,  Indian  Penal  Code.  Similar 
considerations  apply  to  document  0.  Still  less  if  possible  is  there  a 
case  for  conviction  under  section  465,  Indian  Penal  Code,  on  document 
O.  That  section  cannot  apply  except  where  the  dishonest  or  fraud- 
ulent intent  embraced  in  the  definition  given  in  section  464  is  made 
out  and  such  an  intention  is  not  made  out  merely  by  establishing 
however  clearly  that  under  conceivable  circumstances  a  particular 
error  might  be  used  to  support  some  false  claim.  An  accused  must 
not  be  convicted  on  so  remote  and  speculative  a  chain  of  possibilities ; 
otherwise  the  most  innocent  acts  might  by  the  exercise  of  a  little  ingenu*^ 
ity  be  perverted  into  the  initial  steps  of  great  crimes. 

We  must   agree   with   the  Assessors,   reverse  the    conviction    and 
sentence  and  direct  that  the  prisoner  be  discharged. 


19  June  1884.  West  &  Nanabhai,  JJ. 

Queen-Emppess  v.  Lakshia.* 

Ptnal  Code  (Act  KLFcflSeo),  Sees.  71,  240,  iiS-^Convietions-^Praetice. . 

A  person  haying  fonr  counterfeit  coins  in  Mb  possession,  but  uttering  only  one  of  theni« 
cannot  be  separately  convicted  under  section  240  of  the  Indian  Penal  Code  respecting  the  one 
rupee,  and  under  section  248  of  the  Code  regarding  the  other  three  ;  because  an  offence  under 
section  240,  Implies  prior  guiltr  possession. 


^Criminal  Beriew  No.  US  of  1884. 
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The  accused  was  firstly  charged  under  section  240,  Indian  Penal  God  e 
with  delivery  of  Queen's  coin  knowing  that  it  was  counterfeiJ;  in  that  he' 
fraudulently  delivered  a  rupee  to  one  latimia,  a  counterfeit  of  the  Queen's 
coin  he  knowing  at  the  time  of  the  delivery  that  it  was  counterfeit  of  the 
Queen's  coin  ;  and  was  secondly  charged  under  section  243,  Indian  Penal 
Code,  with  possessing  Queen's  coin  knowing  it  to  be  counterfeit  in  that  he 
was  in  fraudulent  possession  of  three  rupees,  counterfeits  of  Queen's  coin, 
the  accused  knowing  when  he  became  possessed  of  them  that  they  were 
counterfeits.  The  First  Class  Magistrate  of  Sholapur  sentenced  him  to 
undergo  one  year's  rigorous  imprisonment  for  the  first  offence  and  to 
undergo  six  months'  rigorous  imprisonment  for  the  second. 

ORDER.-^The  Court  is  inclined  to  think  that  the  second  conviction  is 
opposed  to  section  71,  Indian  Penal  Code,  as  amended  by  Act  VIII  of  1882. 
The  offence  under  section  240  implies  prior  guilty  possession.  Had  the 
prisoner  uttered  the  four  rupees  together  there  could  not  have  been  a  seconfl 
conviction  and  sentence  and  it  would  be  anomalous  that  uttering  ont 
rupee  instead  of  four  should  expose  him  to  a  severer  sentence.  Th 
possession  of  all  four  was  as  a  crime  an  indivisible  act  which  was  the 
complement  of  the  uttering  in  constituting  the  offences  under  section  240 
and  a  conviction  having  been  obtained  under  that  section  the  guilty 
possession  should  not  have  been  made  a  distinct  crime.  If  suck 
separations  were  allowable  there  might  be  a  conviction  for  the  possession 
of  each  rupee.  The  physical  acts  though  capable  of  separate  existence 
and  perception  coalesce  when  coincident  in  time  and  space  and  purpose 
(Section  71,  Indian  Penal  Code).  The  Court  maintains  the  sentence  ol 
eighteen  months'  rigorous  imprisonment  which  is  to  be  attributed  to  th^ 
conviction  on  the  first  head  of  the  charge,  conviction  on  the  second  heaj 
being  reversed. 


24  July  1884.  West  &  Nahibhat,  JJ. 

Queen-SSmppess  v.  Vithoba.* 

Penal  Code  {Act  XLFof  1660),  Sees,  277,  290^I\iblie    Nuisance^Nala^Foulin g   water. 

A  person  fouling  the  water  of  a  nala  hj  putting  into  it    bandies    of    stalks  of   tur    plants 
commits  an  oflfence  not  nnder  section  277,  bat  ander  section  290  of  ths  Indian  Penal  Cod  e« 

In  this  case  the  accused  were  convicted  under  section  277  of  the 
Indian  Penal  Code  for  fouling  the  water  of  a  7ia2a,  by  putting  into  it 
bundles  of  stalks  of  tur  plants  and  were  each  sentenced  to  pay  a  fine  of 
four  Rupees. 

Criminal  Befereace  No.  65  of  1SS4« 
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The  District  Magistrate  of  Khandesh,  in  making  this  reference,  stat- 
ed:— "As  it  has  been  ruled  that  the  water  of  a  flowing  Tioto  cannot  be 
included  in  section  277,  which  distinctly  provides  against  defiling  water  of 
a  public  spring  or  reservoir  only,  I  am  of  opinion  that  they  be  reversed." 

Order. — Return  record  and  proceedings  and  tell  the  District  Magis- 
trate that  though  the  act  of  the  accused  may  not  be  an  offence  under 
section  277  yet  from  the  description  given  it  may  well  be  a  nuisance  under 
section  290  of  the  Indian  Penal  Code.  The  Court  is  not  therefore  called 
on  to   interfere. 


S4  July  1884.  West  &  Nanabhai,  JJ. 

Queen-Emppess  v.  AmiPkhan* 

Worlman*i  Breach  of  Contract  Act  (XIII  of  l%59)rr  Artificer^  labourer,  workman, 
A  person  who  in  the  ordinary  coarse  would  himself  take  part  in  the  work   he  contracted 
for  is  an  artificer*  labourer  or  workman  within  the  scope  of  the  Workman's  Breach  of  Contract 
Act,  1859. 

The  accused  Amirkhan  entered  into  a  contract  with  the  complainant 
to  build  a  ghat  leading  down  to  Godawari*  The  contract  stated  that  the 
petitioner  should  provide  the  materials  and  labour:  and  the  sum  was  fixed 
at  Rs.  269.  Out  of  this  sum  Rs.  100  were  already  paid  and  Rs.  50  were  to 
be  paid  when  pavement  was  begun.  The  work  was  to  be  completed  within 
a  month  ;  and  if  it  would  be  washed  away  in  the  monsoon,  the  petitioner 
was  to  rebuild  it.  That  if  failure  was  made  petitioner  would  not  claim 
damages  and  would  not  be  liable  for  damages  if  the  money  was  not  paid  ; 
and  that  if  complainant  had  to  finish  the  work,  the  petitioner  would 
pay  her. 

The  complainant  alleged  that  she  had  at  various  times,  'advanced 
money  to  petitioner  for  the  work  and  that  about  two  months  previous  to 
her  complaint,  he  had  obtained  Rs.  20  from  her  on  the  pretence  that  he 
was  going  to  finish  the  work,  but  he  had  failed  to  finish  it.  She,  therefore, 
proceeded  against  him  under  Act  XIII  of  1859. 

The  Magistrate  ordered  the  petitioner  to  repay  Rs.  144  and 
sentenced  him  in  default  to  two  months'  rigorous  imprisonment. 
The  Sessions  Judge  of  Nasik  was  however  of  opinion  that  the  petitioner 
was  wrongly  convicted.  His  reasons  were : — "  The  question  is 
whether  the  petitioner  is  an  artificer,  labourer  or  workman 
within  the  meaning  of  Act  XIII  of  1859  ?  I  think  he  is  not.  The 
note  in  West's  Code  under  Act  XIII  of  1859  as  to  what  is  meant  by 
an  *  artificer '  will  I  think  apply  to  the  present  case.  The  money  to  be 
paid  to  petitioner*  can  hardly  be  regarded  as  wages,  and  it  is  doubtful 
^Criminal  SvUng.    Criminal  Reference  No.  95  of  1SS4. 
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whether  complainant  could  under  the  circumstances  be  regarded  as  an 
*  employer/  The  contract  provides  that  if  the  work  should  be  washed 
away  petitioner  would  rebuild  it,  and  that  if  complainant  had  to  finish 
the  work  herself,  petitioner  would  pay  her.  It  seems  unjust  that  when 
complainant  had  such  a  remedy  she  should  be  allowed  to  set  the  criminal 
law  in  motion,  and  this  is  not,  I  consider,  a  case  in  which  the  remedy  by 
suit  in  the  civil  Court  for  the  recovery  of  damages  is  wholly  in- 
sufficient. If  petitioner  be  held  liable  to  punishment  for  breach  of  this 
contract  it  would  be  difficult  to  say  what  contracts  are  excluded  from  the 
operation  of  the  Act.*' 

Order. — Record  and  proceedings  to  be  returned.  The  accused  is  a 
workman  who  in  the  ordinary  course  would  himself  take  part  in  the  work 
contracted  for.  This  seems  to  have  been  contemplated.  He  comes 
within  the  scope  of  the  Act. 


7  August  1884  West  &  Nanabhai,  JJ", 

Queen-Emppess  v.  Vithi.* 

Disiriet  Municipal  Act  {Bom.  Act  rio/ 1873),  Sec  48^CriminaZ  Procedure  Code  {Act  X 
of  iSS2)t  Sees,  4, 205^  Aeeu$ed^Mother-in-law^Absence-^  Be  presentation. 

A  woman  was  charged  wifth  cansiog  obstructioD,  ander  section  48  of  the  Bombay  District 
Hanicipal  Act.  She  baring  gone  to  a  Tillage  her  mother-in-law>ppeared  in  Conrt  on  her 
behalf  and  the  Magistrate  proceeded  with  the  case  and  conTicted  her.^ 

Held,  that  the  conyiction  mast  be  set  aside  as  the  accused  was  neither  present  nor  dulf 
represented  in  the  case. 

In  this  case  the  accused  was  convicted  of  the  offence  of  "causing 
obstruction  to  passers-by  by  depositing  two  baskets  full  of  mangoes  in  a 
market  street,  under  section  48  of  the  Bombay  Act  VI  of  1873,  and 
sentenced  under  section  74  of  the  Act  to  pay  a  fine  of  annas  eight.  In  the 
proceedings,  however,  the  Magistrate  recorded  that  *'the  accused  having 
gone  to  a  village  her  personal  attendance  was  dispensed  with  under 
section  205  of  the  Criminal  Procedure  Code  and  her  mother  in-law 
Bhagubai  having  put  in  an  appearance  the  case  was  proceeded  with  her 
consent." 

The  Sessions  Judge  of  Ahmednagar,  in  making  this  reference, 
observed — "But  section  205  of  the  Criminal  Procedure  Code  provides  that 
'whenever  a  Magistrate  issued  a  summons,  he  may,  if  he  sees  reason  so  to 
do,  dispense  with  the  personal  attendance  of  the  accused,  and  permit 
him  to  appear  by  his  pleader/  Hence,  the  Magistrate  was  wrong  in 
proceeding  against  the  mother-in-law  of  the  accused  contrary  to  the 
provisions  of  the  law/* 

^Criminal  Buling,     Criminal  Reference  No.  104  of  1884. 
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Order. — The  accused  was  neither  present  nor  duly  represented  in  the 
case  and  hence  the  Court  sets  aside  the  conviction  and  sentence  and 
directs  the  fine  to  be  refunded. 


August  2884.  West  &  Namabkai,  JJ. 

Inpe  ChhatpasangJI.^ 

Biagiitrate — Complaint — Cognizance—Civil   diipuUm 
A  Migutratc  is  bDaad  to  hear  a  conplaint  on  its  being   daljr  presented   to  him  •    It  !•    ■•& 
competent  to  him  cithor  to  refa^e  to  take  cagnizxnce  or  to  postpone  its  in79Btigati9n    sine  die   mi 
the  gromd  of  non-existent  civil  proceedings. 

In  this  case  tl  e  petitioner  lodged  a  written  complaint  in  the  Oourt  ot 
First  Class  Magistrate  of  BroaA  charging  one  Jitba  widow  of  Thakore 
Himatsingji  with  having  concealed  the  death  of  her  son  Chandrasingji  and 
with  having  substituted  another  boy  named  Jiku  for  her  said  deceased  son 
Chandrasangji.  The  Magistrate,  however,  without  issuing  any  process 
against  any  of  the  accused  postponed  the  consideration  of  the  matter  until 
the  civil  Court  should  decide  (I)  whether  petitioner  was  the  next  heir  to 
the  estate  of  the  late  Himatsingji  and  (2)  whether  the  child  was  the  true 
heir. 

The  petitioner,  thereupon,  applied  to  the  High  Court  contending, 
inter  alia,  that  a  sworn  complaint  having  been  lodged  before  the  Magis- 
trate showing  in  detail  how  the  offence  was  committed,  the  Magistrate  was 
bound  to  proceed  to  investigate  the  matter;  and  that  the  faot  that  there 
was  a  civil  remedy  open  to  the  complainant  did  not  prevent  him,  or  the 
Magistrate  from  proceeding  with  the  criminal  charge. 

Order. — We  think  that  the  Magistrate's  proceedings  must  be  set 
aside  in  order  that  he  may  proceed  anew  in  more  strict  accordance  with 
the  Code  of  Criminal  Procedure.  Should  he  find  that  the  complaint  dis- 
closes no  offence  he  may  decline  cognizance  under  section  191*  If  it  does 
disclose  an  offence  he  should  examine  the  complainant  under  section  202. 
According  to  the  result  of  that  examination  as  showing  or  not  a  reason- 
able basis  for  a  criminal  investigation  he  should  proceed  with^the  inquiry 
or  dismiss  the  complaint  under  section  203.  Non-existent  civil  proceed- 
ings cannot  be  a  good  ground  for  refusing  to  take  cognizance  of  a  case  of  a 
really  criminal  nature  nor  for  postponing  the  investigation  of  it  airie  die. 


26  Auguet  1884.  West  &  NANABHii,  J  J 

Queen-Emppess  v.  Chandpabha^at 

District  Municipal  Act  (Bom.  Act  r/o/i884),  See,  6i^0riminal  Procedure  Code  {Aet  X 
<lf  188S),;S^<fc«.  4,2QS^Aeeused^Personal  appearance— FaiherA%4aw,^AhHmce'^Bepresemtek' 
tion,  

♦CriminalBeriewfilo^  US  of  1884.    ^Criminal  Ruling.    Criminftl  Beference  No.  118  «r  18S4. 
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A  woman  ^  M  charged  with  the  offence  of  *'fon1ing  water,'*  ander  section  61  of  the 
Bombay  District  Manieipal  Act :  she  being  an  veil  her  father-in-law  appeared  in  Coart  on  her 
behalf  and  the  trjing  Magistrate  proceeded  with  the  case  and  eonyicted  her  :— 

Heldf  that  the  father-in-law  of  the  accased  might  probabljr  have  been  reccired  hy  the 
trying  Magistrate  as  a  person  appointed  by  her  to  act  in  the  proceedings  before  him  coasisiently 
with  section  4  of  the  Code  of  Criminal  Procedure. 

In  this  case  the  accused  was  convicted  of  the  offence  of  ^'fouling  water" 
under  section  61  of  Bombay  Act  VI  of  1873  and  sentenced  the  accused  to 
pay  a  fine  of  eight  annas.  The  Magistrate,  however,  recorded  that  "the 
accused  being  ill,  her  personal  attendance  is  dispensed  with  under  section 
205  cf  the  Criminal  Procedure  Code  and  her  father-in-law  having  put  in 
an  appearance  on  her  behalf  the  case  is  proceeded  with  against  him  with 
his  consent/'  In  referring  the. case  to  the  High  Court,  the  Sessions  Judge 
of  Ahmednagar,  went  on  to  say:  ''But  the  accused  was  not  'duly  repre* 
sented'  in  the  case,  and  hence  the  Magistrate  was  wrong  in  proceeding 
against  the  father-in-law  of  the  accused  contrary  to  the  provisions  of  the 
law/' 

Ordsr. — In  this  case  the  father-in-law  of  the  accused  may  probably 
have  been  received  by  the  Magistrate  (trying)  as  a  person  appointed  by 
her  to  act  in  the  proceedings  before  him  consistently  to  section  4  of  the 
Oriminal  Procedure  Code,  The  Court  therefore  does  not  consider  it  neces- 
sary in  80  trivial  a  case  to  make  any  order. 


8  October  J884.  Sarobxt,  0.  J,  &  Pikhbt,  J. 

Queen-EmpposB  v.  Gana  Sakhapam.* 

Penal  Code  {Aei  XLFof  I860),  Sec,  TO^Trnprisonment—Fine-'Defauit—Bar  of  six  years. 

Imprisonment  in  default  of  papnent  of  fine  is  not  a  sntisfaction  of  the  fine,  but  is  ft 
punishment  for  contempt;  and  the  fine  may  be  recovered  by  distress,  within  six  years,  even 
though  the  fnll  term  of  imprisonment  in  default  has  bcrn  undergone.  The  bar  of  six  years» 
provided  in  section  70  of  the  Indian  Penal  Code,  may  save  the  property  of  the  accused  but  not 
his  personal  arrest.  The  liability  for  aDy  sentence  of  imprisonment  awarded  in  default  of 
payment  of  fine  continues  after  the  expiration  of  the  six  years. 


S7  NovBTnber  I884,  Wbst  &  Nanabhai,  JJ, 

Queen-Empress  v.  Sadu.f 

Penal  Code  {Jet  XX To/ 1860),  Sees,  109,  III— Murder^Abetment^D^ferent  act. 

The  accused  accompanied  his  brother  who  was  taking  a  child  to  murder  it :  after  accom- 
panying him  for  a  while  he  refused  further  to  go  along  with  his  brother,  but  at  the  same 
time,  though  knowing  fnll  well  that  the  child  was  being  taken  to  be  murdered  he  made  no 
•tteoipt  to  take  the  child  back  with  him:— and  the  child  was  subsequently  murdered:^ 

^Criminal  Buling.    Criminal  Reference  No.  51  of  1878.    f  Criminal  appeal  No.  182  of  1884 
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Heldf  that  nnder  scctione  109  and  111  of  the  Indian  Penal  Code,  the  accused  was  gnilty  of 

mnnler. 

Judgment. — In  this  case  Sadu  Ramji^  against  whose  acquittal  the 
Government  of  Bombay  have  appealed,  was  tried  with  his  brother  Pandu 
Ramji  on  the  charges  of  murder  and  abetment  of  murder  and  sentenced  to 
death.  Sadu  was  also  charged  in  the  course  of  the  trial  with  having 
omitted  to  givt  information  of  the  commission  of  the  offence  of  murder  by 
^.heir  elder  brother  Sh^mbhu  of  his  wife  Harni  and  his  child  Narsu  and 
being  convicted  was  sentenced  to  rigorous  imprisonment  for  six  months 
but  acquitted  of  the  graver  charge. 

The  circumstances  of  the  case  are  as  follows.  Shambhu  had  a  quarrel 
with  his  wife  in  the  course  of  which  he  killed  her.  Sadu  came  to  know 
of  the  murder  and  questioned  his  brother  about  it  who  admitted  the  act 
and  asked  him  to  assist  him  in  disposing  of  the  corpse.  Shambhu  took 
the  corpse  and  asked  Sadu  to  accompany  him  with  his  child  Narsu.  Sadu 
asked  Shambhu  what  he  intended  to  do  with  the  child  and  Shambhu  replied 
that  he  would  either  abandon  it  in  the  jungle  or  kill  it  also.  Sadu  did 
not  at  that  time  decline  and  went  virith  the  child  in  company  of  Sambhu 
(who  carried  his  wife's  corpse)  to  a  place  called  Kala  Khadak,  where  Sadu 
declined  to  proceed  further.  Leaving  the  child  with  Shambhu  he  went  to 
call  his  brother  Pandu  who  was  in  the  neighbouring  field.  Sadu  then 
sent  Pandu  to  Shambhu  and  himself  returned  home.  He  must  have 
known  that  his  brother  Sambhu  was  going  to  kill  the  child  and  he  had 
opportunity  of  saving  the  child's  life  by  taking  it  away  with  him.  He 
could  not  have  been  pursued  by  Shambhu  encumbered  as  the  latter  was 
with  the  corpse  of  his  wife  and  therefore  there  was  an  intention  on  his 
part  to  assist  his  brother  Shambhu  in  the  murder  of  his  child.  It  is  im- 
possible to  say  that  he  was  not  aware  of  his  brother's  murderous  inten* 
tion  or  that  he  could  not  have  saved  the  life  of  the  child.  He  might  have 
refused  to  leave  their  house  with  the  child  and  he  might  have  taken  it* 
away   afterwards. 

As  to  what  ofience  Sadu  committed  section  111  of  the  Indian  Penal 
Code  says:  '^  When  an  act  is  abetted  and  a  different  act  is  done,  the  abet- 
tor is  liable  for  the  act  done  in  the  same  manner  and  to  the  same  extent 
as  if  he  had  directly  abetted  it;  provided  the  act  done  was  a  probable 
consequence  of  the  abetment,  and  was  committed  under  the  in- 
fluence of  the  instigation  or  with  the  aid  or  in  pursuance  of  the 
conspiracy  which  constituted  the  abetment."  It  cannot  be  said  that  the 
murder  of  his  child  by  Shambhu  was  not  a  probable  consequence  o[  SaJu's 
conveying  the  child   and   accompanying  Shamhbu  and  handing  the  child 
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over  to  him  near  the  ncUa  Sadu'^therefore  in  law  abetted  Shambhn  in 
his  child's  murder.  By  section  109  of  the  Indian  Pfenal  Code  **  whoever 
abets  any  offence  shall^  if  the  act  abetted  is  committed  in  consequence  of 
abetment)  be  punished  with  the  punishment  provided  for  the  oifence." 
The  punishment  provided  for  the  abetment  of  murder  is  death  or  transport- 
ation for  life.  There  does  not  seem  to  be  any  necessity  for  passing  the* 
capital  sentence  in  this  case.  We  convict  Sadu  of  abetment  of  murder, 
agreeing  with  the  Assessors  rather  than  with  the  Sessions  Judge,  and 
sentence  him  to  transportation  for  life. 


3  Decmher  1884.  West  &  Nahabhai,  JJ. 

Queen-Emppess  v.  Kpishna.* 

Criminal  Procedure  Code  (Jet  X  qf  1882),  See,  437 ^Diieharge-^Magisirate^Prima 
facie  ease-^OoncUtiions  qffact — High  Oourt^Bevision — Freeh  eofnplaimt 

Where  a  trTing  Magistrate  has  arrived  at  the  conclasion  that  im  prima  facie  case  had  been 
made  oat  against  an  accased  person,  the  High  Conrt  cannot  command  him  to  arrive  at  a  differ* 
ent  conclasion  on  the  facts.  If  the  complainant  has  a  good  case,  according  to  law,  against  the 
accused,  he  may  make  a  complaint  to  another  Magistrate  who  will  not  be  prevented  from 
inqniring  and  adjndging  hj  a  mere  discharge  of  the  accused  in  a  warrant  case. 

Obdbb. — We  do  not  think  we  ought  to  interfere.  The  Magistrate 
has  arrived  at  the  conclusion  that  my  prima  fade  case  has  been  made  out 
against  the  accused  and  we  cannot  command  him  to  arrive  at  a  different 
conclusion  on  the  facts'.  If  the  complainant  has  a  good  case  according  to 
law  against  the  accused  he  may  make  a  complaint  to  another  Magistrate 
who  will  not  be  prevented  from  inquiring  and  adjudging  by  a  mere 
discharge  (A  the  accused  in  a  warrant   case. 


11  December  1884.  Wbst  &  Navabhai,  JJ. 

Bombay  Diitrid  MwMpal  Act  (Boau  Act  VI  of  187»),  &ec.  M^Market^SHIimg  meat  at 
cne*s  hoiue^Flatform. 

The  selling  of  meat  in  one's  own  hoase  woald  not,  bat  the  selHIig  of  meat  on  another 
person's  platform  .abutting  on  a  public  road  would  be,  an  offence  under  section  67  of  th«  Bombaj 
DUtriet  Municipal  Act,  187S. 

Obdbb. — Referring  to  L.R.Gh.  D.  Vol.  25  pages  548,  555  and  the 
cases  there  referred  to  we  think  that  the  act  of  Rajya  selling  in  his  own 
house  may  perhaps  have  been  not  a  selling  there  as  if  it  were  a  market 
but  that  the  act  of  Qanu  who  for  his  traf&c  occupied  an  area  on  another 
person's  platform  abutting  on  the  public  road  was  such  a  selling.  The 
notice  imder  section.  66  of  Municipal  Act  it  may  be,  was  to  the  latter  but 

•CrtMtfiol  StOing.    Criminal  application  for  Revision  Now  171  of  1884 « 
tCriminal  application  for  Beview  No.  SU  of  1SS4^ 
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not  to  the  former,  a  prohibition  which  made  his  subsequent  selling 
unlawful  and  subjected  him  to  penalty.  In  Oanu's  case  there  seem& 
no  reason  to  call  for  the  proceedings.  In  Rajya's  case  they  are  to  be 
called  for  with  a  view  to  considering  the  legality  of  the  notice  and  order 
therein. 


1885. 

1^  February  2885.  Nanabhai  &  Weddbbbtjrn,  JJ. 

Surat  Sessions  Judfire's  Letter  No.  187.* 

OrifHinal  Procedure  Code  (Act  X  of  1882),  Chap.  XXXII,  See,  193  {2)^8etHons  Judge^ 
Bevieional  Juriidlcfion-~  Joint  Sessions  Judge, 

Applications  under  Chapter  XXXIT,  Criminal  Procedure  Codf,  for  the  exercise  of  the 
Sessions  Jndge's  revisional  jorisdiction  cannot  be  made  over  by  the  Sessions  Jndge  to  a  Joint 
Sessions  Jodge  for  disposal.  Scc.ion  198  (2)  of  the  Cude  of  Criminal  Prccednre  refers  only 
lo  cases  which  are  to  be  made  over  to  the  Joint  Setsions  Jndge  for  trial. 


19  Februarjf  1886.  Nanabhai  A  Wbddbrbubw,  JJ 

Queen-Emppess  v.  Papmaya.t 

Penal  Code  (Jet  XLF  of  I860),  See.  m^Stamp  Act  (/  qf  \Zl9)^Stamp  vendor^ 
Purchaser  gitir»g  a  false  name. 

The  purchaser  of  a  stamped  paper,  not  being  bound  by  any  law,  or  rule  having  the  force 
«f  law,  to  furnish  information  to  the  stamp-vendor,  is  not  punishable,  under  section  177  of  the 
Indian  Penal  Code,  if  he  gives  a  false  name. 

The  facts  of  this  case  were  that  on  the  9th  September  1884,  the 
accused  Parmaya  went  to  the  stamp  vendor  at  Sirsi,  to  purchase  a  general 
stamped  paper  of  the  value  of  rupee  one  for  his  brother  Narayan.  The 
stamp-vendor  asked  his  name,  in  reply  to  which  the  accused  mentioned 
the  name  of  his  brother  as  his  own  and  an  entry  was  made  accordingly, 
in  the  vendor's  day-book  of  sales.  On  being  further  questioned,  the  accus- 
ed gave  his  own  name,  and  said,  that  he  had  stated  the  name  of  his  brother 
because,  the  paper  was  wanted  by  him.  Thereupon,  the  vendor  lodged 
a  complaint  before  the  Second  Class  Magistrate,  who  after  a  regular 
trial,  convicted  and  sentenced  the  accused  to  a  fine  of  Rs.  5,  under  section 
177  of  the  Indian  Penal  Code,  under  the  authority  of  JReg.  v.  Haghoji  (1). 

The  District  Magistrate  of  Kanara,  in  making  the  reference  to  the 
High  Court,  observed  :— "  The  facts  of  the  case  vould  appear  to  be  some- 
what  similar  to  those  of  the  case  reviewed  by  the  High  Court  and  relied 
on  by  the  Second  Class  Magistrate  of  Sirsi,  but  still  there  are  grave 
doubts  as  to  whether  any  conviction  like  the  one  under  notice  is  legally 
4Bustainable,  under  the  present  state  of  the  law.  Section  177,  Indian 
^Criminal BMling.^Criminal  B^ing.  Criminal  Reference  No.  19  of  lbS5.  (1)S  Bom. H.  C.,4a. 
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Penal  Code,  requires  that  the  person  giving  the  false  information  should 
be  bound  by  some  law  to  give  the  information.  There  is  no  such  law 
which  compels  the  purchasers  of  stamps  to  state  their  true  names,  al- 
though a  compidsion  is  placed  on  the  vendors  of  stamps  to  make  a  true 
endorsement  on  the  stamp  by  Rule  12  of  the  Rules  framed  under  section 
55  of  the  Stamp  Act  I  of  1879.  The  vendors  are  by  this  rule  only  required 
to  ascertain  the  real  names  of  the  purchasers  who  require  the  stamps  for 
use,  whoever  may  actually  come  before  them  to  take  the  stamp  either 
for  themselves  or  for  others.  The  accused  in  this  case  stated  the  name 
of  the  purchaser,  and  the  stamp-vendor,  in  endorsing  the  same,  certainly 
was  not  led  to  commit  any  breach  of  the  rules  but  on  the  contrary  did 
what  was  strictly  legal.  The  information,  therefore,  given  by  the  accus- 
ed to  the  vendor  cannot  be  said  to  be  false.  Hence,  the  second  ingredient 
of  the  offence,  viz.,  of  giving  false  information  is  also  wanting  in  this  case 
to  support  a  conviction  under  the  section  above  referred  to,  and  the  con- 
viction and  sentence  passed  by  the  Second  Glass  Magistrate  appear  to  be 
illegal." 

Order. — ^For  the  reasons  stated  by  the  District  Magistrate  the  Court 
reverses  the  conviction  and  sentence  and  orders  the  fine  to  be  refunded. 


^6  February  1886.  Nahabhai  &  Wbddirburh,  JJ. 

Queen-Emppess  v.  Dala  Tala*. 

Criminal  Procedure  Code  {2^  X  of  18S2),  Sec.  SSS^Penol  Code  (Act  XLVcf  I860),  8ece 
380, 897, 456— /ikJge— /ury— OAar^tf  cfone  i^enee^Fer diet  for  another. 

The  aceased  were  charged  with  and  tried  by  the  SesslonB  Court,  under  Section  897,  Indian 
Penal  Code,  for  committing  robbery  and  nsing  a  deadly  weapon  (a  sword)  at  the  time  of  commit- 
ting it  and  the  jary  returned  a  verdict  of  not  guilty  of  the  offence  charged,  but  found  accused 
No*  1  guilty  of  the  offenoe  of  house  breaking  by  night  and  theft  in  a  dwelling-house,  and  accused 
Ho.  S  guilty  of  abetting  those  offences:— 

Hefdt  that  aU  the  particulars  constituting  the  minor  offence  of  honse-bieaking  by  night  and 
theft  in  a  dwelling  house  and  abetment  of  those  offences  were  not  included  in  the  definition  of 
robbery,  the  only  offence  with  which  the  accused  were  charged.  Therefore,  under  section  288, 
Criminal  Procedure  Code,  the  accused  could  not  be  convicted  of  those  offences  without  a  charge 
being  framed  The  rerdict  of  the  jury  finding  them  guilty  of  those  offences  ia  the  absence  of 
such  a  charge  was  accordingly  bad  and  should  be  reversed. 

In  this  case  the  two  accused  were  charged  with  using  a  sword  at  the 
time  of  committing  robbery.  The  evidence  adduced  went  to  show  that  one 
night  they  removed  the  door  of  the  complainant's  house  from  its  sockets, 
took  some  copper  pots  from  the  house  and  ran  away  with  the  things  on  the 
complainant  awakening.  They  were  pursued  for  about  150  paces,  aad  the 
accused  No  1  who  had  a  sword,  attempted  to  cause  hurt  with  it  and  that  they 
^Criminal  BrUing.    Criminal  Reference  No.  4  of  1885. 
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were  then  arrested  and  a  copper  pot  was  taken  from  accused  No.  1  and  a 
bundle  from  accused  No.  2  containing  the  other  two  pots  and  cloths.  On 
this  evidence  the  unanimous  verdict  of  the  jury  was  that  the  accused' 
were  not  guilty  of  the  offence  charged;  but  that  the  accused  No.  I  was  guilty 
of  the  offences  of  the  house  breaking  by  night  and  theft  in  a  dwelling 
house  and  that  accused  No.  2  abetted  those  offences. 

The  Sessions  Judge  of  Ahmedabad  referred  this  case  to  the  High  Courts 
Order. — All  the  particulars  constituting  the  minor  offences  of  house 
breaking  by  night  and  theft  in  a  dwelling  house  abetment  of  those  offences 
are  not  included  in  the  definition  of  robbery,  the  only  offence  with  which 
the  accused  were  charged.  Therefore  under  section  238  of  the  Criminal 
Procedure  Code  the  accused  could  not  be  convicted  of  those  offences  without 
a  charge  being  framed.  TJje  verdict  of  the  Jury  finding  them  guilty  of 
those  offences  in  the  absence  of  a  charge  was  therefore  bad.  The  Court 
accordingly  acquits  the  accused  and  orders  them  to  be  discharged. 


J?5  February  1885,  Nakabuai  A  WRDDShBUBN,  J  J. 

Queen-Emppess  v.  J.  I.Almeida.* 

OriMtnal  Procedure  Code  {Act  X  of  188S),  Bee.  284— Four  (^eneee, 
Whero  thg  accused  was  tried,  in  contrarcntion  of  section  S84,  Criminal  Procednre  Code, 
for  foar  offences   instead  of  three  and  convicted  of  all  of  them,  the  conviction  and  sentence  foi 
the  fonrth  offence  were  reversed  as  illegaL 

Order. — Under  section  234  the  accused  could  not.be  tried  at  one  trial 
for  more  than  three  offences  under  section  45  (c)  of  Bombay  Act  V  of  187& 
the  conviction  and  sentence  for  the  fourth  offence  is  therefore  reversed 
and  the  fine  of  Rs.  10  to  be  refunded  to  the    accused. 


9  March  1985,  Nanabhaf  &  Weddbrburn,  JJ. 

Queen-Emppess  v.  Bapu.t 

Criminal  Procedure  Code  (Aet  X  of  188S),  Bee,  488— ^0«fiofi«  Judge^Acquittal^Dittnet 
Magiitrate^Beferenee — High  Court. 

A  District  Magistrate  is  not  warranted  hy  8ection'488  of  the  Code  of  Criminal  Procedure  in 
referring,  for  the  orders  of  the  High  Court,  a  case  in  which  the  Sessions  Jadge,  on  appeal, 
acquitted  and  discharged  the  accased.  That  section,  having  regard  to  section  485  of  the  Code,, 
empowers  the  District  Magistrate  only  to  refer  to  the  High  Court  proceedings  before  an  inferior 
criminal  Court,  which  the  Sessions  Court  is  not*  If  the  District  Magistrate  thinks  a  failure  of 
justice  has  occurred  in  such  a  case  his  proper  course  is  to  hare  steps  taken  for  an  appeal  to  be 
preferred  against  the  order  of  acquittal  bj  the  Sessions  Judge. 

The  District  Magistrate  of  Kolaba  in  referring  the  case   to  the  'High 

Court,    said    <<  The    Magistrate   discharged    two  of    the    accused    and 

. * 

•Orimined  Buling.    Criminal  Review  No.  86  of  1885. 
^Criminal  Buiiug.     Criminal  Reference  No.  97  of  ISSft. 
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convicted  the  police  patel  and  the  constables  under  sections  202  and  217, 
Indian  Penal  Oode.  The  Sessions  Judge  reversed  the  sentences,  and  while 
1  think  the  Magistrate  seems  to  have  scarcely  tried  the  case  with  due 
care,  it  is  the  finding  of  the  appellate  Court  which  I  would  respectfully 
call  their  Lordships'  attention." 

Obdeb. — This  reference  is  not  warranted  by  section  438  of  the 
Criminal  Procedure  Code.  That  section  having  regard  to  section  435  of 
the  same  Code  empowers  the  District  Magistrate  to  refer  to  the  High 
Court  only  proceedings  before  an  inferior  criminal  Court  which  the 
Sessions  Court  is  not.  If  the  District  Magistrate  thinks  a  failure  of 
justice  has  occurred  in  this  case  he  should  take  steps  to  have  an  appeal 
preferred  against  the  order  of  acquittal  by  the  Session  Judge. 


10  March  1S86,  Bbsolution  in  Ohambebs. 

Queen-Emppemi  v.  RavJLt 

Criminal  Procedure  Code  (Act  Xof  1882X  See,  647^AccMsed^Fine— Compensation^ 
Complainant^Bepayment  of  compensation. 

The  accased  were  tried  by  tbe  First  ClaBs  Magistrate  and  fined  Rs.  25  each  and  it  was  or- 
dered that  half  the  fine,  if  recovered^  was  to  be  given  to  the  complainant.  The  conviction  and 
sentence  were  quashed  bj  the  High  Conrt  who  ordered  a  retrial.  The  Second  Class  Magistrate, 
on  retrial,  fined  each  of  the  accused  Bs.  10  and  said  that  *'a8  they  had  already  paid  a  fine  of  Ri.  S5 
each,  the  retnlt  of  the  sentence  will  be  thatRs.  16  will  have  to  be  retarned  to  'ach  of  them.** 
The  complainant  who  had  previously  been  given  half  the  fine,  on  being  called  npon  by  the  Dis- 
trict Magistrate,  stated  that  he  had  spent  the  money  and  was  unable  to  repay.  A  reference 
was,  therefore,  made  by  the  District  Magistrate  as  to  how  the  compensation  could  legaUy  be 
recovered:— 

Held  that  the  decision  of  the  Second  Class  Magistrate  amounted  to  an  order  to  the  oomplain-^ 
ant  to  refund  the  sum  of  Bs.  16  and  was,  therefore,  enforceable  under  tection  647  of  the  (Mmi- 
Bal  Procedure  Oode. 


19  Morcfc  l^ss  Nanabhai  &  Wbddbrbubn,  JJ. 

In  pe  Raola  Vishta.^ 

Criminal  Proeedmre  Code  (Aei  X  qf  18S9),  See.  AVI^Magistrate^Diseharge-^Diitriet 
MmgitPrai§. 

When  a  District  Magistrate  considers  that  a  Magistrate  subordinate  to  Mm  has 
Improperly  discharged  an  accused  person,  under  section  26S  of  the  Oode  of  Orimlnal 
Proi^edure,  he  need  not  refer  the  case  to  the  High  Court  but  may  deal  with  it  under  section  487» 
Orimlnal  Fvocedure  Code. 

The  District  Magistrate  of  Ahmedabad  referred  this  case  for  the  orders 
of  the  High  Court,  being  of  opinion  in  that  the  Magistrate  had  improperly 
discharged  the  accused  under  section  263,  Criminal  Procedure  Code* 
\Ortminal  BMng.  *OHmdmtl  BuHng.  OrimiDal  Reffijence  No.  31  of  1SS6. 
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Ordbb. — No  reference  is  necessary.  The  District  Magistrate  can 
himself  deal  with  the  matter  under  Section  4S7,  Criminal  Procedure  Gode, 
as  held  in  several  cases. 


6  August  1886.  NANiBHAi  &  Wsddbbbubn,  JJ. 

Queen-Emppesui  v.  GaffUp.* 

Ahkari  Act  {Bom.  Act  ro/lS7SX  Sec.  46  (cy-Licentee-^crtxMd. 
Section  45  (e)  of  the  Bcmbaj  Abkari  Act  applies  only  to  the  *•  holder  of  a  license  "  and  not 
to  a  mere  serrant  of  the  licensee. 

Order.— Section  45,  clause  (c)  of  the  Abkari  Act  Bombay  Act  V  of 
1878  [under  which  the  accused  No.  2  Jailal  tuaZoki  Pirsaheb  was  convicted 
applies  only  to  the  ^^holder  of  a  license"  which  the  accused  is  not.  He  is  a 
mere  servant  of  the  licensee  to  whom  the  above  section  does  not  apply. 

The  Court  reverses  the  conviction  and  sentence  and  directs  that  the 
fine  paid  by  the  accused  be  refunded  to  him. 


X4*8qftmbcr^l886^  Kakabhai  k  Weddbbbubn,  JJ« 

Queen-Emppess  v.  BapuJLt  • 

Judge^Befcrtncc-^Pending  trial. 
There  is  no'prorision  in  the  Criminal  Procedure  Code  which  enables  a  Judge  to  stop  a  trial 
already  commenoed  and  to  refer  to  the  High  Court  any  question  or  questions  of  law  arising  on 
the  merits  in  that  case. 

Order* — We  do  not  find  in  the  Criminal  Procedure  Code  any  section 
which  enables  the  Joint  Sessions  Judge  to  stop  a  trial  already  commenced 
and  to  refer  to  the  High  Court  any  question  or  questions  of  law  arising 
on  the  merits  in  that  case.  We  direct  the  Joint  Sessions  Judge  to  proceed 
with  the  trial  disposing  of  any  questions  arising  according  to  his  own  view 
ofthe*law.    There  is   nothing  to  show  that  the  commitment  was  invalid. 


1  October  1880'  Nanabhai  &  Widdbbbubv,  JJ. 

Queen-Emppemi  v.  Molian.tt 

Abkari  Act  (Bom.  Act  Tqf  1878),  Sec,  48  (gy-Transfer-^a^fa^One  shop  to  am>ther. 
A  transfer  of  ganja  from  one  shop  to  another,  both  shops  belonging  to  the  same  licensee^ 
^oes  not  constitute  an  offence  under  section  48  \^g)  of  the  Bombay  Abkari  Act. 

The  accused  Mohan  was  a  servant  of  the  licensee  of  a  shop  for  the  sale 
of  ~Qanja  at  Karmalla,  and  one  Baud  was  the  servant  at  the  shop  at  Eem^ 
both  slops  belonging  t(>  the   same   licensee.     Accused   Mohan   made   over. 
to  Daud  three  seers   of  Gaiga  for  use  in  the  shop  at  Eem,  there  was  no 

*OHmkua  BuUng.    Criminal  Reference  No.  SI  of  1885. 
Criminal  Reference  No.  114  of  1SS6.   ft^**"**''*'^  BtdUig.  Critninal  Reference  No,  IIS  of  1889. 
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cash  payment  and  the  Ganja  was  shown  in  the  books  of  the  Earmala  shop 
in  the  column  headed  sent  to  villages. 

Clause  8  of  the  license  for  the  sale  of  intoxicating  drugs  ran  as  fol- 
lows : — '^  That  he  will  not  sell  to  one  and  the  same  person  any  one  day 
any  intoxicating  drugs  exceeding  in  the  aggregrate  half  an  India  seer 
or  40  tolas  unless  under  the  authority  and  in  accordance  with  the  terms 
of  a  special  order  duly  made  in  this  behalf  under  section  17  of  the  Bombay 
Abkari  Act." 

The  First  Glass  Magistrate  was  of  opinion  that  in  the  transaction 
with  Daud,  Mohan  broke  this  rule  and  convicted  him  for  selling  in  con- 
travention of  the  provisions  of  a  license. 

The  District  Magistrate  of  Sholapur,  in  making  this  reference  to  the 
High  Court  observed  : — "I  am  of  opinion  that  the  decision  is  wrong,  as 
there  is  no  evidence  of  any  sale  of  Qanja  ;  a  transfer  of  Ganja  from  one 
shop  to  another,  both  shops  belonging  to  the  same  licensee,  cannot  cons* 
titute  a  sale.  It  is  true  that  the  Ganja  could  not  be  transported  from 
one  shop  to  another  without  a  permit,  but  that  is  a  different  point/' 

Order. — For  the  reasons  stated  by  the  Magistrate  of  the  District, 
the  Court  reverses  the  conviction  and  sentence  and  directs  the  fine,  if  paid 
to  be  refunded. 


1  October  ISgS*  Navabhai  h  Weddibbitrh,  JJ. 

Queen-EmppeMi  v  Hapl.^ 

Penal  Code  {Act  XLFeflStO),  See.  ^n-^PubUe  tpring^Bivulet. 
The  water  of  a  riTulet,  even  though  standing  in  pools,  does  not  constitute  a  *^nblio  spring** 
within  the  meaning  of  section  87  7,  Indian  Penal  Code. 

The  facts  in  this  case  were  that  the  accused  Hari  after  obeying  calla 
oi  nature  on  the  bank  of  a  river  at  Manmar  washed  his  private  parts  in 
the  river  and  thus  fouled  the  water  of  the  river,  the- water  of  which  was 
used  by  the  inhabitants  of  Manmar  for  drinking  purposes.  The  First 
Class  Magistrate  convicted  the  accused  under  section  277  of  the  Indiau 
Penal  Code  and  sentenced  him   to  pay  a  fine  of  Rs.  2. 

The  District  Magistrate  of  Nasik  in  referring  the  case  to  the  High 
Court  observed: — "It  has  been  held  by  the  High  Court  op  Calcutta  and 
Madras  that  section  277,  Indian  Penal  Code,  does  not  apply  to  rivers.  Vide 
Empress  v.  Halodhar{l)  and  Empress  v.  Vilhi  (2).  In  submitting  papers 
and  proceedings  called  for  the  Magistrate  First  Class  writes  ^I  have  the 
honor  to  state  with  regard  to  the   remark   upon  the  latter  case  that  the 

•  OrtMteol  Ruling^    Criminal  Reference  No.  189  of  ISS5.      (1)  U  L.  R.,  SCal.,899« 
(S)LL.B^4Mad^aS9. 
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cages  cited  by  you  are  quite  proper.  The  Btream  of  the  rivulet,  however, 
was  not  running  there  where  the  offexice  was  committed  but  the  water  of 
it  in  that  spot  was  just  like  a  spring.  It  having  been  personally  inspect- 
ed by  me,  the  accused  was  convicted  under  section  277  of  the  Indian  Penal 
Code/ 

^'I  do  not  however  think  that  even  under  the  circumstances  explained 
by  the  First  Glass  Magistrate,  section  277,  Indian  Penal  Code,  applies  to 
the  acts  complained  of." 

Obdeb. — It  does  not  appear  that  the  water  of  a  rivulet,    even  though 
standing  in  pools  constitutes  a  ^^publio   spring"  within   the    meaning  of 
section  277  of  the    Indian    Penal   Code.     The  conviction  and  sentence  ate 
therefore  reversed  and  the  fine,  if  paid,  be  refunded. 


8  October  1886,  Nanabhai  Se  Wbddbbburn,  JJ. 

Queen-EmppesB  v.  OangraP|un.* 

Qambling  Act  {Bom,  Aet  III  of  1866),  iSm.  6— GfoMin^  howt^EfiMB  ui  which  intirumenis 
<^  gaming  are  found^Presumpiion, 

A  house,  taspected  to  be  used  at  a  common  gaming  house,  in  which  anj  instruraents  o^ 
gaming  are  found  and  which  is  entered  in  warrant  issued  under  the  prerisions  of  the  Bumbaj 
Gambling   Act,  1866,  is  presumed  to  be  a  common  gaming  house  until  the  contrary  is  prored. 

The  Sessions  Judge  of  Khandesh  in  making  the  reference  stated : 
"  The  facts  of  the  case  were  that  ihe  accused  were  found  playing 
for  money  with  cards  in  the  house  of  accused  Gangaram.  There 
was  no  evidence  that  the  house  is  a  oommon  gaming  house  within 
the  meaning  of  section  14^  of  the  Act  and  therefore  I  hold  the  conviction 
to  be  bad.  The  Magistrate  appears  to  have  quite  overlooked  the  fact 
that  to  constitute  the  offence  of  gambling  under  section  4  of  the  said  Act 
it  is  essential  that  the  gambling  should  take  place  in  a  common  gaming 
house.'* 

Ordbr. — ^Return  record  and  proceedings  and  direct  the  attention 
of  the  Sessions  Judge  to  section  6  of  Bombay  Act  III  of  1866  with  regards 
to  a  house  suspected  to  be  used  as  a  common  gaming  house  and  entered 
under  a  warrant  issued  under  this  A  ct. 


SO  October  1886.  Bibdwood   A  Weddbbbubb,  JJ^ 

Queen-Emppeas  v.  Jairannath.l 

Penal  Code  (Act  XLFof  i860),  8eo,  A^^Misehief-^Water-coune^DiminuHon  of  water. 
Where    it  is    clear,   upon  the  evidence,  that  the  complainant   is  the  exclnslTe   owner  of  % 
watercourse  and  that  the  accused  has  no  sort  of  right  to  assert  any  claim  to  it,  the  causing   of   * 

♦  Criminal  Ruling .       Criminal  Reference  Mo.  129  of  1886. 
t  Criminal  Riding.       Criminal  Reference  Mo.  14S  of  1886. 
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diminution  of  the  supply  of   water   by  the  accQBed,  even  under  the  colour  of  right,  is  only  an 
additional  wrong  and  constitutes  mischief  within  the  meaning  of  section  480,  Indian  Penal  Code, 

The  District  Magistrate  of  Ratnagiri  in  making  this  reference  to  the 
High  Court  observed. — *'  A  brook  flows  down  the  valley  from  the  hills  and 
near  its  head  the  complainant  has  diverted  its  course  into  a  channel  by 
means  of  which  he  waters  a  garden  of  trees.  This  channel  passes  on  into 
the  land  of  the  accused  and  after  emerging  from  his  boundary  enters  the 
house-garden  of  complainant.  There  is  no  evidence  in  the  case  to  show 
what  were  the  conditions' on  which  accused  allowed  complainant  to  carry 
this  water  channel  through  his  grounds.  Accused  pleads  that  he  and 
complainant  constructed  it  in  conjunction  one  with  the  other;  and  that  he 
annually  uses  the  water.  Complainant  claims  exclusive  possession.  Many 
witnesses  have  been  examined  on  either  side.  The  offence  is  said  to  have 
taken  place  in  the  hot  weather.  The  stream  which  then  trickles  along  the 
channel  must  be  very  fine,  and  a  few  stones  might  dam  it  up.  Whatever 
accused  did  he  seems  to  have  done  within  the  boundaries  of  his  own  land. 
Until  complainant  produces  the  decree  of  a  civil  Court  or  some  grant  or 
arrangement  from  or  with  the  accused  giving  him  the  exclusive  right  of 
using  the  water  which  passes  along  this  channel  I  do  not  see  how  accused 
can  be  held  guilty  under  section  430  of  the  Indian  Penal  Code  for  using  the 
water  in  his  own  land  under  what  he  considers  his  rights. 

"Holding  this  view  I  have  the  honor  to  request  that  the  High  Court 
may  be  pleased  to  quash  the  conviction  and  to  direct  that  the  fine  may .  be 
refunded  to  the  accused  or  to  pass  such  orders  in  the  case  as  may  to  them 
teem  right  and  proper." 

Ordbb.— The  trying  Magistrate  seems  to  have  been  distinctly  of  opi- 
nion^ on  his  appreciation  of  the  evidence,  that  the  complainant  was  the  ex- 
clusive owner  of  the  water-course  stopped  by  the  accused,  and  that  the 
latter  had  no  sort  of  right  to  assert  any  claim  to  it.  If  the  Magistrate's 
view  of  the  case  is  correct,  and  for  the  purposes  of  the  present  reference, 
we  must,  we  think,  accept  it,  then  any  claim  set  up  by  the  accused  could 
not  have  been  bona  fide.  The  assertion  of  a  claim  in  such  a  case  would  be 
'^only  an  additional  wrong,"  (cf.  I.  L.  R.,  1  Mad.  262).  The  conviction  and 
sentence  must,  we  think,  be  sustained. 


SO  (ktoher  1885.  Bird  wood  <fe  Wbddsbbitbn,  J  J. 

Govepnment  of  Bombay  v.  Kalaya.* 

Ptnal  Code  (Act  XLFcf  I860),  See.  4S0^Misehief^fFater'eourse'^lHminution  of  water 
'•'Dcmage  to  erops* 

Whore  the  aocnsed  dosed  a  waker-ooarse  bf  which  water  had  been  sappUed  to  the  com- 
plainant's land,  he  was  held  not  to  hare  committed  mischief,  nnder  section  480    of   the   Indian 

*QHmima  B%limg.    Orlosinal  Appeal  Noi,  154  oflSSS. 
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Penal  Code,  hf&xe  dimination  of  the  sapplj  of  water,  as  no  damage  was  alleged  to   hare  been 
caused  by  the  stoppage  of  water  to  any  crop*  on  the  land. 

Order. — The  accused  were  charged  with  committing  mischief  by 
doing  an  act  which  they  knew  to  be  likely  to  cause  a  diminution  of  the 
supply  of  water  to  the  complainant's  land  for  agricultural  purposes.  They 
were  convicted  by  the  Second  Class  Magistrate  under  section  430  of  the 
Indian  Penal  Code.  The  conviction  was  reversed  on  appeal  by  the  Magistrate 
First  Class  who  held  that  the  act  of  the  accused  did  not  amount  to  a  crimi- 
nal offence,  aad  should  have  been  dealt  with  under  Bombay  Act  III  of  1876. 
He  relied  on  the  ruling  of  the  Madras  High  Court  reported  at  page  XXXIX 
of  the  appendix  to  Vol.  II  of  the  Madras  High  Court  Reports. 

The  accused  closed  a  water-course  by  which  water  had  been  supplied 
to  the  complainant's  land.  But  no  damage  is  alleged  to  have  been  caused 
by  the  stoppage  of  water  to  any  crop  in  the  land.  So  that  it  cannot  be 
held  that  mischief  has  been  committed  by  the  diminution  of  the  supply  of 
water.  This  case  does  not  therefore  fall  under  section  430  of  the  Indian 
Penal  Code.  Evidence  was,  however,  adduced  to  show  that  the  utility  of  the 
water-course  itself  in  which  the  complainant  has  an  interest  was  destroyed. 
If  mischief  was  thus  done  to  the  water-course  then  the  case  might  fall 
under  section  426  of  the  Indian  Penal  Code.  The  accused  were  not  however 
tried  for  an  offence  against  that  section  and  had  no  opportunity  of  meet- 
ing any  case  under  it. 

The  appeal  is  dismissed  ;  but  this  order  is  not  to  be  understood  as  a 
bar  to  any  prosecution  under  section  426  of  the  Indian  Penal  Code,  if  the 
complainant  wishes  to  proceed  under  that  Section. 


^4  November  1886.  Bibdwood  <fe  Jardine,  JJ. 

Queen-Emppess  v.  Abdul  Latif.* 

Penal  Code  iAct  XLV  of  1860),  See.  AlO^Acetued  inhahitant  of  Janjira—Thtfi  at 
BaJkote^Trial  at  ThanaStatute  21  avid  2S  Fic^  c.  106. 

The  accused,  an  inhabitant  of  the  Janjira  State  was  charged  with  the  offence  of  theft 
^y  a  servant  <rf  property  in  the  possession  of  his  master,  committed  at  Rajkote,  and  conricted 
by  the  Sessions  Judge  of  Thana:— 

HtfW,(l)  That  the  Rajkote  civil  station  is  not  part  of  BriHsh  India  within  the  meaning 
of  the  Statute  SI  and  22,  Victoria,  Chapter  106,  and  that  the  accused  being  a  subject  of  the 
Janjira  State,  the  Sessions  Court  at  Thana  had  no  jurisdiction  to  try  him  for  the  theft  • 

(2)  That  as  under  section  41Q,  Indian  Penal  Code,  the  definition  of  stolen  property 
includes  property  stolen  outside  of  British  India,  the  accused  might  hare  been  charged  with 
the  offence  punishable  under  section  411,  Indian  Penal  Code. 


^Criminal  BuHng.    Criminal  Review  No.  822  of  1885. 
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>In  this  case  it  was  held  that  Rajkote  civil  station  is  not  part  of  Briti- 
mh  India  although  the  Courts  and  jurisdictions  in  that  station  are  created 
by  the  Goyernment  of  India,  and  are  recognised  by  the  Foreign  Jurisdiction 
Act.  The  accused  was  charged  before  Mr.  H.  J.  Parsons,  Sessions  Judge 
of  Tanna,  with  theft  as  a  servant,  and  was  sentenced  to  five  years'  rigorous 
imprisonment. 

Jabdinb,  J. —  In  this  case  the  learned  Sessions  Judge  has  held  that  he 
had  jurisdiction  to  try  the  accused,  who  is  an  inhabitant  of  the  Native 
State  of  Jinjeera,  for  the  offence  of  theft,  under  section  381  of  the  Indian 
Penal  Code  ^'inasmuch  as  the  theft  took  place  within  British  territory  at 
Rajkote,  and  the  things  stolen  were  possessed  by  the  thief  in  a  place 
within  the  limits  of  this  (the  Tcuina  Sessions  Judge's)  Court's  jurisdiction.'^ 
On  the  prisoner  pleading  guilty  to  the  charge,  under  section  381,  he  was 
convicted  and  sentenced.  The  proceedings  of  the  Magistrate  show  that  by 
Rajkote  is  meant  the  British  station  in  Kattyawar  near  the  town  of  that 
name.  We  are  not  aware  of  any  legislative  recognition  of  the  British 
station  of  Rajkote  as  a  part  of  British  India,  nor  of  any  judicial  ruling  to 
that  effect  by  this  Court.  On  the  contrary,  the  Courts  of  the  Political 
Agency  in  Kattyawar  were,  by  Notification  1499,  dated  the  17ih  December, 
1868,  Foreign  Department^  published  at  page  1288,  recognised  by  the 
Governor  General  in  Council  for  the  purpose  of  section  284  of  the  Code  of 
Civil  Procedure,  Act  VIII  of  1859,  which  refers  to  civil  Courts  established 
by  the  Governor  General  of  India  in  Council  in  the  territories  of  any 
foreign  Prince  or  State.  Another  Notification  of  the  Government  of  India, 
No.  1783  of  the  28rd  September,  1874,  (printed  in  Mr.  Prinsep's  note  to 
section  458  of  his  Code  of  Criminal  Procedure,  seventh  edition)  in  exercise 
of  powers  conferred  under  the  28th  Victoria,  chapter  15,  section  3  (which 
empowers  the  Qovemment  of  India  to  authorise  the  High  Courts  to 
exercise  jurisdiction  in  respect  of  Christian  subjects  of  Her  Majesty  resid* 
ent  within  the  dominions  of  Princes  and  States  of  India  in  alliance  with 
Her  Msjesty)  mentions  the  States  of  Kattyawar  as  among  the  native  states, 
territories,  and  chief  ships  about  which  the  order  is  passed*  The  land  on 
which  the  British  station  of  Rigkote  is  established  is  the  subject  of  an 
agreement  between  the  Thakor  of  Rajkote  and  the  Political  Agent,  dated 
25th  September,  1863,  printed  as  No.  LXX  in  Aitchison  s  Treaties,  Vol.  4, 
page  165,  edition  of  1876.  This  land  is  thereby  assigned  i  \i  perpetuity  to 
the  officers  of  the  Government  of  Bombay  for  the  purp  'se  <>t  assisting  Govern- 
ment in  establishing  a  civil  station  on  its  own  ground  in  RaJKote,  the 
Government  allowing  an  annual  deduction  of  Rs.  1,50 J  from  the  tribute 
payable  by  the  native  state.  Article  13  further  stipulates  that,  if  Govern- 
ment ever  abandon  the  station  the  land  must  be  returned  to  the  Rajkote 
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State,  and  the  deduction  be  thenceforward  discontinued.  There  are  other 
conditions  about  the  levy  of  taxes,  the  jurisdictions,  and  other  matters.  On 
consideration  of  all  the  articles  of  this  agreement,  we  are  of  opinion  that 
it  does  not  relate  to  the  sovereignty  of  the  land,  although  in  different 
respects  it  deals  with  its  use  and  confers  certain  powers  and  jurisdictions 
on  the  officers  of  the  British  Government.  This  power  and  jurisdiction 
exercised  by  the  Political  Agency  Officers  are,  in  our  opinion,  such  as 
Act  XXI  of  1879,  the  Foreign  Jurisdiction  and  Extradition  Act,  applies 
to.  For  these  reasons  we  are  of  opinion  that  Rajkote  civil  Station  is  not 
part  of  British  India  within  the  meaning  of  the  Statute  21  and  22  Victoria, 
chapter  106  ;  and  that  as  the  accused  is  a  subject  of  the  Jinjeera  State,  the 
Sessions  Court  of  Thana  had  no  jurisdiction  to  try  him  for  the  theft.  On 
this  ground,  we  reverse  the  conviction  and  sentence.  Under  section  410 
of  the  Indian  Penal  Code,  as  amended  by  Act  YIII  of  1882,  the  definition 
of  stolen  property  includes  property  stolen  outside  of  British  India.  The 
accused  might  therefore  have  been  charged  with  the  offence  punishable 
tinder  section  411.  We  now  order  that  he  be  retried  by  the  Court  of  Ses* 
sion  on  an  amended  charge  for  the  dishonest  retention,  the  previous  con» 
victions  being  also  set  forth  in  the  charge. 


S6  November  1S85.  Birdwood  Ss  Jakdtki,  JJ. 

Queen-EmpP688  v.  Ramohandpa.* 

DiitHot  Police  Act  [Bom.  Act  VIl  of  1867)  Set.  A^—OrinUnaX  Procedure  Code  {Act  X  cf 
1S8S),  Bee.  54— Psfia/  Code  {Act  XL  Fo/ 1860),  See.  ZA%^P^Kce  Officer^  fFrtrng fid  confinement. 

The  proTiaioBfl  of  section  49  of  the  Bombay  District  Police  Act  must  be  held  to  apph  to 
criminal  prosecntions  as  well  as  to  civil  actions,  notwithstanding  the  nse  of  the  word  '^decree'* 
in  section  43  in  connection  with  prosecntions. 

The  prosecntion  of  a  Police  Officer  for  an  alleged  offence  of  wrongful  confinement,  punish- 
able nnder  section  S4S  of  the  Indian  Penal  Code,  the  Police  Officer  haying,  without  a  warranty 
arretted  and  detained  in  cnstodj  a  person  in  whose  possession  be  found  property  which  he  sntf-^ 
pected  to  be  stolen,  is  a  prosecution  for  a  thing  done  or  intended  to  be  done  under  the  Bombay 
iMstrict  Municipal  Act,  inasmuch  as  section  31  of  the  Act  authorizes  the  arrest,  by  a  Police 
Officer,  without  warrant,  of  any  person  in  whose  possession  anything  is  found,  which  may 
reasonably  b*  suspected  to  be  stolen  property,  if  the  person  may  **  reasonably  be  suspected  ti 
haring  committed  an  offence  with  reference  to  such  thing,*'  and  authority  giren  to  arrest  in 
sach  cases  impHes  authority  to  detain. 

Obder. — The  provisions  of  section  42  of  Bombay  A.ct  VII  of  1867  must 
be  held  to  apply  to  criminal  prosecutions  as  well  as  to  civil  actions,  not- 
withstanding the  use  of  the  word  ^^decree"  in  section  43  in  connection  with 
prosecutions. 

The  prosecution  of  a  Police  Officer  for  an  alleged  offence  of  wrongful 
confinement  punishable  under  section  342  of  the   Indian  Penal  Gode  the 

Hfriminal  B^Okig.    Criminal  application  for  Revision  Ho.  2S4  of  ISSS. 
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Police  Officer  haying  without  a  warrant  arrested  and  detained  in  custody  a 
person  in  whose  possession  he  found  property  which  he  suspected  to  be  sto- 
len, is  a  prosecution  for  a  thing  done  or  intended  to  be  done  under  Bombay 
Act  VII  of  1867,  inasmuch  as  section  21  of  the  Act  authorizes  even  Police 
Officer  to  apprehend  all  persons  whom  he  is  legally  authorized  to  appre- 
hend, and  section  54  of  the  Criminal  Procedure  Code  authorizes  the  arrest 
by  a  Police  Officer  without  warrant  of  any  person  in  whose  possession 
anything  is  found  which  may  reasonably  be  suspected  to  be  stolen  pro- 
perty ^4f  the  person  may  reasonably  be  suspected  of  having  committed  an 
offence  with  reference  to  such  thing/'  and  authority  given  to  arrest  in 
such  a  case  implies  authority  to  detain.  Section  42  of  Bombay  Act  YII  of 
1867  was  therefore  applicable  to  the  present  case  and  as  the  complaint 
was  barred  by  time  we  refuse  the  application  now  made  to  us. 


S  December  1885.  Birdwood   <fe  Jabdimb,  JJ. 

Queen-Emppess  v.  Bipstm.* 

Cantmemeni  Act  IBam.  Aet  Til ^ \9B7\  Sees.  IS,  U-^Ptnal  Ooie  {Act  XtVof  1S60)» 
Bees.  40,  64— /mpfircmsMfi^— I></a«lf  of  payment  cffine, 

Notwithfttavding  the  amendment  hj  section  1  of  Act  Vm  of  1S8S,  of  section  40  of  die 
Indian  Penal  Code,  and  tbe  amendment  of  section  S4  of  the  Code,  by  section  S  of  the  Act,  the 
pTOTisions  of  sections  18  and  14  of  Bombay  Act  in  of  1867,  which  is  a  special  and  local  Iaw» 
atiU  (under  section  5  of  the  Indian  Penal  Code)  remain  unaffected* 

The  mling  in  Beg,  v.  LaUu  (I)  that  in  cases  coming  under  the  Oantonement  Act  1867 
dmnltaneous  sentences  of  fine  and  imprisonment  in  default  of  payment  of  the  fine,  are  illegal^ 
heldfto  be  still  in  force. 

Order. — Notwithstanding  the  amendment  of  section  40  of  the 
Indian  Penal  Code,  by  section  1  of  Act  VIII  of  1882,  (by  the  insertion  of 
the  figure  '  64  ^  before  the  figure  <  109  '  in  the  second  clause  of  section  40) 
and  the  amendment  of  section  64  of  the  Code  by  section  2  of  the  Act  the 
provisions  of  sections  13  and  14  of  Bombay  Act  III  of  1867  which  is  a 
special  and  Local  Law  still  (under  section  5  of  the  Ilidian  Penal  Code) 
remain  unaffected.  It  has  already  been  ruled  by  this  Court  in  R^vna  y. 
XoUfti  decided  on  the  8th  August  1870,  that  in  oases  coining  under 
Bombay  Act  III  of  1867  simultaneous  sentences  of  fine  and  imprisonment 
in  default  of  payment  of  the  fine  are  illegal.  Iliat  ruling  must  be  held 
to  be  still  in  force.  So  much  of  the  Magistrate's  sentence  as  award! 
imprisonment  in  default  of  payment  of  the  fine  is  therefore  reversed.  As 
the  fine  has  already  been  paid  no  further  order  is  made. 

«OHDftiM  ARng.       Crimiaal  Beiiew  No.  834  of  1SS6.       (1)  8th  Aagast  \t7%.        ' 
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7  Decmber  1886.  Bibdwood  k  Jasdihs,  JJ. 

Queen-Emppemi  v.  Havla.^ 

Criminal  Proceditre  Code  (det  X  of  1888X  ^^^  ZA^^MagutraU'-PraeUee. 
A  Sub-Divisional  Biagiitrate,  to  whom  a  case  is  sent,  under  section  S49  of  the  Code  of 
Criminal  Procedure  for  severer  punishment,  by  a  Second  Class  Magistrate,  cannot  return  it  to 
the  latter  for  committal  to  tbe  Court  of  Session,  and  the  Second  Class  Magistrate's  committal  is 
also  illegaL    The  Sub-DiTisional  Biagistrate  must  deal  with  the  case  according  to  law. 

In  this  case  the  Second  Gtass  Magistrate  in  the  first  instance  sent  the 
case  up,  for  severer  punishment  than  he  could  inflict,  to  the  Divisional 
Magistrate  under  section  349  of  the  Criminal  Procedure  Code.  That  Officer 
instead  of  disposing  of  it  himself  returned  it  to  the  Second  Class  Magis- 
trate for  committal.  Thereupon  the  latter  committed  the  case  to  the 
Court  of  Sessions. 

The  Sessions  Judge  of  Belgaum  in  making  the  reference  to  High  Court, 
stated: — '^The  action  of  the  Divisional  Magistrate  in  returning  the  case  to 
the  Second  Class  Magistrate  appears  illegal  inasmuch  as  he  was  bound 
to  pass  a  final  judgment,  sentence  or  order  {Imperatrix  v.  AbduUa)  (!)» 
and  the  order  of  the  Second  Class  Magistrate  committing  the  case  seems 
also  illegal  as  he  having  once  referred  the  case  under  section  349  had  no 
further  jurisdiction  to  deal  with  it.  If  these  views  are  correct  I  think  the 
case  should  be  sent  back  to  the  Divisional  Magistrate  with  instructions  to 
dispose  of  it  according  to  law.  He  c&n  then  either  pass  judgment  himself 
or  if  he  think  proper  commit  the  accused  to  this  Court  for   trial/' 

Order  . — For  the  reasons  stated  by  the  Sessions  Judge  the  Court 
■annuls  the  Sub-Divisional  Magistrate's  order  of  the  12th  October  and 
directs  him  to  deal  with  the  case  according  to  law. 


10  DMember  1885*  Btbdwood,  k  Jardini,  JJ. 

Queen-EmppeMi  v.  Amapsanff.t 

Penal  Code  iAet  XL Fq/*  I860),  See.  %90^Canvieiion^BtsenHal§. 
To  jaftifj  a  conylctlon  under  8«oiioii  SSO  of  the  Indian  Penal  Ck>de,  there  mnit  be  a  goiltj 
knowledge  saperadded  to  an  illegal  act. 

BiRDWOOD,  J. — In  this  case  Meherbai,  widow  of  Hormusjee  Dosabhoy, 
obtained  a  rule  from  Nanahhai  Haridaa  and  Sir  WiUiam  Wedderbum, 
JJ.,  requiring  the  accused,  Amirsing  Jetha,  Hoosen  Gulam  Mahomed, 
and  Bhimrao  Keshavrao,  to  show  cause  why  they  should  not  be  committed 
for  trial  on  charges  under  sections  220  and  342  of  the  Indian  Penal  Code. 
It  has  been   urged  before   us  by   Mr.   Manekahahf  for   Meherbai,    that 

^Criminal  Buling.     Criminal  Reference  No.  168  of  1885. 
tCriminal  AppUcation  for  Reyifion  No.  S68  of  1886.    (1)  I.  L,  R.,  4  Bom^  240. 


Digitized  by  VjOOQ  IC 


1885]  QUSBN-IMP.  V.   AMABSANG  223 

Mr.  Lely,  the  Magistrate,  who  discharged  the  accused,  was  wrong  in 
his  findings  on  the  issues  recorded  by  him  as  to  the  legality  of  the  arrest 
of  Hormusjee  and  the  corrupt  or  malicious  anvnivs  of  the  accused.  We 
have  been  asked  to  infer  the  existence  of  this  ammua  from  the  unneces- 
sary harshness  with  which  the  arrest  was  conducted,  a  subject  with 
which  Mr.  Lely  has  dealt  in  his  third  finding.  On  these  grounds  we  are 
asked  to  direct  the  committal  of  the  accused  to  the  Court  of  Session.  On 
a  consideration  of  the  very  careful  judgment  recorded  by  Mr.  Lely,  and 
his  full  discussion  of  the  evidence  as  to  the  alleged  reasons  for  the  arrest, 
we  do  not  think  that,  as  a  Court  of  Revision,  we  should  interfere  with  his 
decision  either  on  the  ground  that  there  was  no  reasonable  suspicion  or 
complaint  to  justify  the  arrest,  or  on  the  ground  that  the  accused  acted 
from  corrupt  or  malicious  motives.  We  have  been  referred  to  the  opinion 
expressed  by  the  Calcutta  High  Court  in  Qikeen  v.  Behary  Singh  (1). 
In  that  case,  which  was  decided  when  the  powers  of  police  (\^cers  to 
arrest  without  a  warrant  were  regulated  by  section  100  of  Act  XXV  of 
1861,  Markby,  J.,  observed — **  What  is  a  reasonable  complaint  or 
suspicion  must  depend  on  the  circumstances  of  each  particular  case  ;  but 
it  must  be  at  least  founded  on  some  definite  fact  tending  to  throw 
suspicion  on  the  person  arrested,  and  not  on  mere  vague  surmise  or 
information/'  These  words  are  a  comment  on  clause  2  of  section  100  of 
the  Code  of  1861,  which  authorised  the  arrest,  without  a  warrant,  of  a 
person  against  whom  a  reasonable  complaint  had  been  made,  or  a 
reasonable  suspicion  existed,  of  his  having  been  concerned  in  any  offence 
of  the  class  described .  in  the  Codes  of  1872  and  1882  as  ^^  cognisable 
offences."  The  law  has  now  been  altered  by  section  54  of  the  Code  of 
1882,  which  authorises  the  arrest,  not  only  of  persons  against  whom  a 
reasonable  complaint  has  been  made,  or  a  reasonable  suspicion  exists  of 
their  having  been  so  concerned,  but  also  of  persons  against  whom 
**  credible  information  "  to  that  effect  has  been  received.  In  the  present 
case  the  prosecution  failed  to  satisfy  the  Magistrate  that  the 
informer  Parbhu  Jumnadas  had  given  no  information  to  the  accused 
of  the  kind  contemplated  in  section  54  of  the  Code;  and  we 
cannot  say  that  the  Magistrate's  finding  on  the  evidence  before  him  was 
wrong,  01  that  he  failed  to  notice  any  evidence  bearing  on  the  point.  We 
must  hold,  therefore,  that  the  accused  acted  within  their  legal  powers  of 
arrest,  however  harshly  they  may  have  behaved  in  the  exercise  of  those 
powers.  These  considerations  are  really  sufficient  to  enable  us  to  dispose 
of  the  application  now  before  us.  If  the  arrest  was  legal,  there  could  be 
no  guilty  knowledge  ^'  superadded  to  an  illegal  act,"  such  as  it   would   be 

',         ^  (1)  7  W.  B.  Or.,  8. 
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necessary  to  establish  agsdnst  the  licensed  to  justify  a  conyiction  under 
section  220,  Indian  Penal  Code.  (  See  B^g.  y.  Narayen  Babaj^  (2) ).  It 
is  only  when  there  has  been  an  excess  by  a  police  officer  of  his  legal  pow^ 
ers  of  arrest  that  it  becomes  necessary  to  consider  whether  he  has  aoted 
corruptly  or  maliciously,  and  with  the  knowledge  that  he  was  ''  acting 
contrary  to  law/'  Nevertheless,  in  the  present  case,  we  may  say  that 
there  is  no  reason  for  holding  that  Mr.  Leiy  has  wrongly  appreciated 
so  much  of  the  evidence  as  bears  on  the  motives  which  actuated  the  accused 
in  arresting  the  deceased  Hormusjee.  The  arrest  was  certainly  conducted 
with  unnecessary  harshness  ;  but  we  concur  with  Mr.  Lely  in  holding  that 
the  Legislature  has  left  the  protection  of  individuals  from  such  conduct 
as  the  police  were  guilty  of  in  the  present  case  to  the  supervifiion  of 
executive  authorityi  and  such  supervision  is  shown  to  have  been  exercised 
as  regards  the  accused.  The  arrest  of  the  deceased  having  been  strictly 
logal,  it  is  obvious  that  the  accused  could  not  be  successfully  proceeded 
against* 'on  a  charge  under  section  342 ,  Indian  Penal  Gode.  For  these 
reasons,  we  decline  to  interfere  with  the  Magistrate's  order. 


10  Deeemher  1885,  Birdwood  Ss  Jakdin,  JJ. 

Govepnment  of  Bombay  v.  Dala  Jlva.* 

OrinUndl  Procediurt  Code  (Aet  X  of  ISSS),  Seet.  195,  387— FS^na^  Code  (dot  XLVrf^  MSO) 
6$c*  X^^-^Oontradtctory  siafemenU^-^anetion  to  proseeitie-^Tender  qf  pardom. 

The  aocnted  was  charged,  under  secttoa  19S  el  the  Indian  Penal  Code,  before  the 
Aeiietsnt  See^ons  Jadge  of  AhmedaUd  with  intentlonallj  giring  falee  eridence  in  reepeet  of 
two  contradictory  statementt,  one  of  which  was  made  in  188S  in  the  case  against  Bhagu,  who 
were  charged  with  hoose  breaking  bj  nighty  and  the  other  in  1885,  in  the  coarse  of  the  trial  of 
Bhopta  and  Idla  for  hoose-breaking  bj  night.  The  Magistrate  acquitted  the  accoaed  for  want 
Of  the  necesMiy  sancttom  :-r 

fia|4i  (1)  that  if  Ih^  mm  waf  not  of  i^t  kind  eontemplaled  In  section  887  of  the  ()ode  of 
Criminal  Procedure,  then  it  was  not  competent  to  the  Magistrate  who  made  the  preliminary 
Inquiry  in  1888,  to  tender  a  pardon  to  the  accused  in  the  present  case,  who  was  one  of  the 
acouied  in  the  former  case,  o?  to  examine  him  as  a  witness ;  and  the  deposition  of  the  present 
•oonsed,  recorded  in  that  case,  could  not  be  used  against  him  in  a  mann3r  in  which  it  was  now 
sought  to  be  used.  He  coi^d  only,  in  that  erent,  be  charged  with  giring  false  eyldence  in  the 
case  of  ;885. 

(8)  that,  if,  on  the  other  hand,  a  pardon  was  legally  tendered  to  the  accused  in  1888,  then 
proper  sanction  would  be  necessary  for  the  present  prosecution  on  each  branch  of  the 
alternative  charges ;  and  in  respect  of  the  statement  made  in  1885,  the  sanction  of  the  High 
Court  would  be  necessary  under  section  839  of  the  Code  of  Criminal  Procedure. 

Judgment. — The  accused  persons  who  were  under  trial  in  1883  were 
charged  under  section  457  of  the  Indian  Penal  Code,  that  is,  of  an  offence 
not  triable  exclusively  by  the  Court  of  Session.  The  Qovernmeat  Pleader 
is  unable  to  inform  as  whether  the  complaint  against  them  was  one  of 
dacoity  that  is  of  an  offence  triable  excJubively  by  a  Court  of  Session,  or  not. 


^Criminal  JMing.    Criminal  Reference  No.  96  of  1884«    (8)  9  Bom.,  H.  C,  348. 
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If  the  case  was  not  of  the  kiad  contemplated  in  section  337  of  the 
<>ode  of  Oriminal  Procedure,  then,  it  was  not  competent  to  the  Magistrate 
Mr.  Morison  who  made  the  preliminary  enquiry  in  1883  to  tender  a 
pardon  tq  the  accused  in  the  present  case,  who  was  one  of  the  accused  in 
the  former  case,  or  to  examine  him  as  a  witness ;  and  the  deposition 
of  the  present  accused,  recorded  in  that  case  could  not  be  used  against 
him  in  the  manner  in  which  it  is  now  sought  to  be  used — cf.  Regina  v. 
Hanmanta  (1).  He  could  only,  in  that  event,  be  charged  with  giving  false 
evidence  in  the  recent  case  before  Mr.  Maconochie.  And  there  being 
nothing  to  show  that  his  endence  in  that  case  is  false,  the  prosecution 
would    necessarily  fail. 

If,  on  the  other  hand,  a  pardon  was  legally  tendered  to  the  accused 
in  1883,  then  proper  sanction  would  be  necessary  for  the  present 
prosecution  on  each  branch  of  the  alternative  charges — In  re  Balaji 
8kiJtaram  (2).  And  in  respect  of  the  statement  made  in  1883  the 
sanction  of  the  High  Court  would  be  necessary  under  section  339^ 
Criminal  Procedure  Code. 

That  sanction  has  never  been  given  and  could  not  now  be  given  (see 
clause  16  of  section  195  of  the  Code  of  Criminal  Procedure).  We  do  not, 
under  the  circumstances,  consider  the  question  whether  there  was 
sufficient  sanction  as  regards  the  branch  (A  the  charge,  having  reference 
to  the  evidence  given  before  Mr.  Maconochie. 

The  appeal  is  dismissed. 


10  Dicmber  1886.  Birdwood  &  Jabdine,  JJ. 

Queen-EmppeMi  v.  PiP  Mahomad** 

Ptnml  Code  {Act  XLF€f\990\  Sees.  \93,%ll,7l^OriaUnal  Procedure  Code  {Act  X  ^f 
ISSS),  Sec*  Si^-Concmrrent  scnteneee — OcnMuuUvc  scntcncec^Fractice. 

Tl^e  accused  was  convicted  of  makiog  a  false  charge  of  an  offence  with  intent  to  injure, 
pmnishable  under  section  211  el  the  Indian  Feaat  Code,  and  of  intentionally  giving  false 
efidence  in  a  stage  of  a  judicial  proceeding  punishable  under  section  193,  Indian  Penal  Code, 
and  was  sentenced,  for  each  of  the  charges,  to  three  months*  simple  imprisonment,  tho 
sentences  being  concurrent  ;— 

Heldt  that  the  Judge  could  not  legally  pass  concurrent  sentences  for  the  offences  under 
•eclions  211  and  193  of  the  Indian  Penal  Code,  as  the  case  did  not  fall  under  section  71  of  the 
Indian  Penal  Code ;  and  that  under  section  35  of  the  Code  of  Criminal  Procedure  consecutire 
sentences  should  have  been  passed,  as  the  second  accused  was  convicted  of  '*two  distinct 
offences*'  within  the  meaning  of  the  section. 

This  case  came  on  before  their  lordships  on  review  of  a  decision  of  Mr. 
E.  T.  Candy,  Sessions  Judge    of  Surat.     The    accused  was  charged  with 

'     '  '  (1)  I«L.  R.,  IBom,,  610.        (2)  9  Bom.  H.  C,  34.  ^ 

^Orminal  Btditig.    Criminal  Beriew  Moi  188  of  1S82^ 
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making  a  false  charge  of  an  offence  with  intent  to  iigure,  in  that  he,  with 
intent  to  cause  injury  to  Merwanjee  Hormusjee,  a/ia«  Hope  Saheb,  lodged  a 
complaint  against  him  of  gambling,  knowing  that  there  was  no  just  or 
lawful  ground  for  such  complaint;  and  he  was  further  charged  with  inten- 
tionally giving  false  evidence  in  a  stage  of  a  judicial  proceeding  in  order 
to  support  the  above  mentioned  complaint.  He  was  convicted  of  both 
offences,  and  sentenced  to  three  months'  simple  imprisonment  for  each  : 
the  sentences  to  be  concurrent. 

In  passing  the  sentences,  the  Sessions  Judge  observed: — When  I  am 
reminded  that,  after  all,  the  statement  was  not  made  in  order  to  gratify 
some  private  spite,  but  was  due  to  the  over-zeal  of  a  trusted  police  officer, 
I  reply  that  I  take  these  facts  into  consideration  when  awarding  sentence; 
and  remembering  that  the  accused  has,  by  his  foolish  act,  ruined  his 
career,  and  looking  at  his  age  and  long  service,  I  shall  inflict  a  very  leni- 
ent   punishment. 

Per  Curiam. — We  cannot  concur  in  the  opinion  that  the  offences,  of 
which  the  accused  was  convicted  were  ^' due  to  the  over  zeal  of  a  trusted 
police  officer.*'  The  Sessions  Judge  and  both  the  assessors  found  that  the 
accused  had  knowingly  given  false  evidence.  The  statements  made  by 
him  were  deliberate  and  malicious  perversions  of  the  truth.  It  would  be 
dangerous  to  regard  such  conduct  as  in  any  sense  compatible  with  an 
honest  discharge  of  duty.  The  only  grounds  on  wliich  a  lenient  sentence 
was  permissible  were  that  the  conviction  carried  with  it  the  professional 
ruin  of  the  accused,  including  the  loss  of  his  pension,  and  that  he  had,  till 
the  time  of  his  conviction,  borne  a  good  character  in  the  police  department 
for  many  years.  After  giving  due  consideration  to  those  circumstances, 
we  are  unable  to  concur  with  the  Sessions  Judge  that  sentences  of  simple 
imprisonment  only  were  adequate.  Nor  do  we  think  that  the  Sessions 
Judge  could  legally  pass  concurrent  sentences  for  the  offences,  under  sec- 
tions 21 1  and  193  of  the  Indian  Penal  Code,  of  which  the  accused  was  con- 
victed. The  case  does  not  fall  under  section  71  of  the  Indian  Penal  Code: 
«e«,  Rej.  V.  AbdM  (1).  Under  section  35  of  the  Code  of  Criminal  Procedure, 
consecutive  sentences  should  have  been  passed,  as  the  accused  was  convict- 
ed of  two  ^'distinct  offences"  within  the  meaning  of  that  section.  We 
alter  the  sentences  of  simple  imprisonment  recorded  by  the  Sessions  Judge 
to  sentences  of  rigorous  imprisonment,  and  direct  that  they  commence 
* 'the  one  after  the  expiration  of  the  other."  The  result  will  be  that  the 
accused  will  now  undergo  a  further  period  of  rigorous  imprisonment  for 
three  months. 


(1)  7  W.  R^  59. 
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1886. 

3  January  1886.  Bibdwood  <fe  Parsons,  JJ« 

Queen-Emppess  v.  Sakhapam.* 

Indian  Arms  Aet  {XI  of  IB7S\  See,  Id^Khand^h—Saltpetre^Lieense — Oovemment  of 
India  Nottficatian  No.  518,  dated  6-8-1879. 

As  Khandeeh  is  neither  a  district  on  the  external  land  frontier  of  British  India  nor  a 
sea-hoard  District  of  British  Barma,  clause  IV  of  the  Notification  of  the  Government  of  India 
No.  578  of  6th  March  1879  has  no  application  to  it  and  as  the  Government  of  India  has  not,  bj 
anj  other  Notification,  extended  section  19  of  the  Act  to  saltpetre  in  the  Khandeeh  District,  a 
person  cannot  be  convicted  nnder  section  19  of  the  Arms  Act,  for  keeping  salt-p^re  without  a 
license. 

In  this  case  the  accused  whs  charged  under  the  Arms  Act,  1878,  section 
19  of  possessing  saltpetre  in  the  Ehandesh  District  without  a  license* 

Order. — As  Khandesh  is  neither  a  District  on  the  external  land  fron- 
tier of  British  Indin  or  a  Sea-board  District  of  British  Burma,  clause  IV  of 
the  Notification  of  the  Government  of  India  No.  518  of  6th  March  1879 
(Bombay  Oovem/meifU  Oazettey  1879,  page  325)  has  no  application  to  the 
District,  and  as  the  Government  of  India  has  not,  by  any  other  Notification 
extended  section  19  of  Act  XI  of  1878  to  salt-petre  in  the  Khandesh  Dis- 
trict, the  conviction  of  the  accused  under  that   section  was  illegal. 

We  therefore  reverse  the  conviction  and  sentence  and  direct  the  fine 
to  be  restored. 


S  January  1886.  Bibdwood  &  Jardinb,  JJ« 

Queen-Emppess  v.  Bava  Cliela.t 

Penal  Code  {Act  XX.ro/ 1860),  Sees  879,  471^-^tolen  property  ^Criminal  Procedure  Ood€ 
{Aet  X  qf  1888)  See.  Si^^Aeeusfd^Defenee^ExaminaHM. 

In  order  to  sustain  a  convietion  on  a  charge  of  theft  or  dishonest  receipt  of  stolen  property 
it  is  not  sufficient  that  the  property  foand  in  the  prisoner's  possession  was  Uk$  that  stolen.  There 
most  be  a  finding  to  the  effect  that  property  was  the  property  stolen. 

Under  section  S4S  of  the  Code  of  Criminal  Procedure  an  aocneed  person,  before  he  is  pnt 
^n  his  defense,  must  be  examined  by  the  Court 

Order. — ^He  prisoner  has  been  convicted  on  an  alternative  charge  of 
theft  or  dishonest  receipt  of  bajri  ears.  There  is  no  evidence  connecting 
him  with  the  theft;  and  although  some  bajri  ears  were  stolen,  there 
is  no  evidence  to  shew  that  the  stolen  ears  were  those  found  in  prisoner's 
possession.  The  only  finding  of  the  Magistrate  ou  this  point  is  that  the 
latter  were  similar  to  the  crop  from  which  the  ears  were  stolen.  Not 
that  they  were  actually  ihe  stolen  ears  or  part  thereof:  this  finding  is  not 
a  finding  that  the  property  found  with  the  prisoner  was  stolen  property 
but  only  that  it  was  like  the  property  stolen.     Under  these  circumstances 

*Oriminal  Ruling  1  of  1886.  Criminal  Review  No.  386  of  1885. 
^Criminal  BuUng  6  <i/'l886.  Criminal  Reference  No.  176  of  1885. 
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the  conviction  for  the  dishonest  receipt  of  stolen  property  cannot  be 
sustained.     For  these  reasons,  we  reverse  the  conviction  and  sentence. 

The  Magistrate  would  have  been  less  likely  to  have  fallen  into  the 
error  committed  in  the  trial  of  this  case,  if  he  had  complied  more  exactly 
with  the  law.  As  pointed  out  by  the  learned  Sessions  Judge,  he  did  not, 
before  putting  the  prisoner  on  his  defence,  examine  him  as  required  by 
section  342  of  the  Code  of  Criminal  Procedure.  Neither  does  the^ 
Judgment  contain  the  points  for  determination,  as  section  367  of  the  same 
Code  requires.    These  omissions  should  be  avoided  in  future. 

The  Sessions  Judge  should  be  requested  to  draw  the  Magistrate's 
attention  to  any  other  irregularities  of  the  kind  referred  to  by  him 
which  he  has  noticed  in  any  other  proceedings,  not  no«r  specially  reported 
to  this  Court,  which  may  have  come  before  him  on  appeal  or  otherwise. 


11  Jamiary  1886.  Birdwood  i  Jardinb,  JJ. 

Queen-Emppess  v.  Kashlnaih.* 

Criminal  Procedure  Code  (Jet  X  of  ISB6,)  See,  2S5  {l)^Penal  Code  (Aei  XLF cf  1Z60) 
Sees,  7 1 ,  380,  457— Convictions  ^Separate  gentenees. 

An  accused  can,  under  section  235  (1)  of  the  Code  of  Criminal  Procedure,  legally  be  tried 
at  one  trial  for  the  offences  of  house  breaking  by  night  to  commit  theft  and  of  theft  and  the 
separate  conrictions  therefor  are  legal;  inasmuch  as  though  nothing  contained  in  section  28S 
affects  section  71  of  the  Indian  Penal  Code,  still  when  the  accused  commits  distinct  offences, 
which,  when  combined  are  not  punishable  under  any  single  section  of  the  Penal  Code,  section 
71  does  not  apply  to  the  case. 

In  this  case  the  accused    Kashinath   was  tried  and  convicted  of  house- 
breaking by   night  to  commit  theft   and  theft   in  a  dwelling  house  and 
sentenced  to  suffer  rigorous  imprisonment  for  one  year  under  section  457 
Indian  Penal  Code,  and  for  two  years  under  section.  380  of  the  Code. 

The  District  Magistrate  of  Poena  in  referring  the  case  to  the  High 
Court,  stated  ^'Having  regard  to  the  High  Court's  rulings  in  the  cases  of 
Oovinda  Rmna  (1)  and  Tukaya  (2)  the  punishment  awarded  should 
not  have  in  the  aggregate  exceeded  the  powers  of  the  trying  Magis- 
trate, viz.f  two  years/' 

Judgment. — ^This  case  must  be  considered   with  reference  to  the  pro-- 

visions  of  the  present  Code  of  Criminal  Procedure.  It  falls  under  clause  1 

of  section  235  of  the  Code.    The   accused  could,  therefore,  be  legally  tried 

at  one  trial  for   each  of  the   offences   committed  by' him   and  the  separate 

convictions  were  legal.     See  illu8tration(c)   of  section  235.     But  nothinir 

contained  in  that  section  affects  the  Indian  Penal  Code,  section  71;  and  the 

^Orimii^  Bmlinff  6  (/ ISSS.  Criminal  Reference  No.  189  of  1885^  ~ 

(1)  Vide,  aiUe^  p.  79.    (2)  Vide  atUe^j^.  95. 
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question,  therefore,  is,  whether  the  case  falls  also  under  that  section.  If 
it  does,  a  single  sentence  could  only  be  passed  for  one  of  the  offenoea 
committed.  As  the  accused  committed  distinct  offences,  which,  when 
combined,  are  not  punishable  under  any  single  section  of  the  Indian  Penal 
Code,  section  71  does  not,  in  our  opinion,  apply  to  the  case.  The  sentences 
passed  by  the  Magistrate  were,  therefore,  legal  under  section  235,  Crimi- 
nal Procedure  Code,  and  the  papers  can  be  returned. 


IS  January  1886,  Bibdwood  &  Jabdihi,  J  J. 

Queen-Emppess  v.  NeiMtl.* 

Penal  Code  (Act  XLro/l860\  Sees.  84,  %^^Murder^Unsound%ess  cfmind. 

Paitial  deloBion  or  the  mere  existence  of  mentAl  disease'  does  not  necessarilj  excmpi  ft 
person  from  criminal  responsibility. 

The  proTed  nnsonndness  of  mind  of  the  sort  described  in  section  84  of  the  Indian  Penal 
Code  is  a  complete  defence;  and  mental  weakncsi  caused  by  disease  is  an  extenuating  circam* 
stance  affecting  the  sentence. 

When  the  absence  of  any  motive,  preparation  or  purpose  for  a  criminal  act  Is  admmitted,  or 
evidence  of  some  mental  derangement  such  as  melancholy  or  excitement,  or  of  every  extraor- 
dinary conduct  has  been  given,  or  other  index  of  disease  of  the  brain  appears  in  the  case,  the 
Magistrate  or  Judge  ought  to  use  the  means  pointed  out  in  the  various  provisions  of  law,  so 
as  to  find  out  as  much  as  possible  about  the  mental  state  of  the  accused. 

Judgment. — The  prisoner  Nepal,  a  lascar,  aged  35  years,  was  put  on 
his  trial  before  the  Sessions  Judge  of  Poona,  charged  with  the  murder 
of  two  other  lascars,  named  Aba  and  Jagu,  on  the  20th  November.  He 
then  pleaded  guilty  to  the  charge,  his  pleader  stating  that  in  the  face  of 
his  client's  full  confession  he  could  only  plead  guilty,  although  he  wished 
to  bring  forward  certain  facts  in  mitigation  of  punishment.  Upon  this 
the  learned  Judge  allowed  evidence  to  be  taken  ;  and  at  the  close,  the 
pleader  urged  that  the  prisoner  had  so  brooded  over  his  wife's  unchastity 
and  the  taunts  and  jeers  of  the  deceased  who  were  the  men  who  had  thus 
dishonoured  him  as  to  lose  his  sense  of  right  and  wrong.  The  Judge 
records  that  it  is  **  apparently  true  "  that  the  prisoner  did  so  brood  for 
these  reasons,  and  '^  also  apparently  the  prisoner  is  of  a  sensitive,  mel- 
ancholy disposition  and  of  what  some  persons  might  term  a  weak  intellects 
On  the  other  hand  the  prisoner  was  and  is  quite  rational,  that  is,  quite 
able  to  understand  the  diflFerence  between  right  and  wrong.  He  certainly 
was  not  deprived  of  the  power  of  self-control.  He  did  not  eren  cause  the 
death  of  the  deceased  when  excited  by  hearing  them  talk  of  his  wife'a 
infidelity.  There  is  nothing  to  shew  that  he  heard  them  so  talk  or  that 
they  jeered   at  him  for    sometime  before  the  murder.    He  deliberately 
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^hose  a  time  when  he  would  find  his  yictims  asleep  :  he  climbed  oyer  a 
partition  wall  to  effect  his  purpose  :  he  used  a  knife  with  a  blade  eight  in- 
ches long.  I  really  can  see  no  extenuating  circumstancci  except  perhaps  the 
bare  fact  that  the  prisoner  gave  himself  up  and  yoluntarily  from  the  first 
made  ample  confession.  But  this  fact  is  not  strong  enough  to  permit 
me  to  pass  anything  but  the  capital  sentence."  The  Sessions  Judge  then 
passed  sentence  of  death,  subject  to  the  confirmation  of  this  Court. 

The  prisoner  has  appealed  on  the  ground  that  he  did  not  kill  Aba» 
and  that  there  was  no  enmity  between  himself  and  Aba.  In  the  absence 
of  any  suggestion  that  he  was  not  aware  of  what  he  was  doing  when  he 
pleaded  guilty,  we  are  of  opinion  that  this  appeal  is  in  admissible  under 
section  412  of  the  Code  of  Criminal  Procedure,  and. we  therefore  reject  it. 

But  with  regard  to  the  confirmation  of  the  capital  sentence,  it  is  the 
duty  of  this  Court,  before  passing  order,  to  examine  all  the  facts  of  the 
case,  and  to  consider  the  arguments  advanced  for  the  prisoner  and  the 
circumstances  if  any  in  his  favour,  whether  they  tend  to  acquittal,  or 
merely  show  reasons  for  commuting  the  capital  sentence. 

It  has  been  contended  here  that  the  prisoner  did  not  know  the  nature 
of  his  act  or  that  it  was  wrong.  We  are  asked  to  infer  this  state  of  mind 
from  the  evidence  about  his  melancholy  for  sometime  before  the  homici- 
dal acts,  and  from  the  absence  q[  any  concealment  or  attempt  to  flee  from 
Justice.  This  contention  amounts  to  a  plea  for  acquittal ,  and  we  have 
therefore  to  see  on  what  evidence  it  is  supported. 

His  military  superior  Mr.  Nelson  stated  that  when  he  complained 
of  the  deceased  to  him  about  the  adultery,  he  was  somewhat  excited  and 
<cried  a  little.  Witness  has  considered  him  of  weak  intellect,  but  says 
that  on  this  occasion  he  was  quite  rational.  Narsingprasad  deposes  that 
■about  15  days  before  the  murders,  prisoner  complained  to  him  that  the 
deceased  had  jeered  at  him.  He  adds  that  prisoner  was  always  of  a 
melancholy  disposition,  and  that  he  used  to  say  that  he  was  burning  be* 
oause  he  was  mocked.  The  havaldar  Sakharam  who  was  examined  before 
the  Magistrate  said. — '*  Many  people  used  to  say  that  accused  was  insane. 
After  accused's  wife  left  him  to  return  to  his  country ,  accused  appeared 
to  have  gone  out  of  his  mind  and  used  to  abuse  people."  The  prisoner 
in  his  statement  accused  the  deceased  of  invoking  spirits  to  kill  him 
and  said  that  he  got  ill  and  spent  28  days  in  hospital,  Jthis  period  termi- 
nating only  a  few  days  before  the  murders. 

Section  105  of  the  Indian  Evidence  Act  places  the  burden  of  proof  on. 
the  accused   person,  who  allegea   the  defence  of  insanity,  and  he  has  hia 
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opportunity  of  bringing  forward  his  proof  at  the  trial.  What  h«  has  to 
prove  is  defined  in  section  84  of  the  Indian  Penal  Code  in  the  following 
language : — 

^'Nothing  is  an  offence  which  is  done  by  a  person,  who  at  the  time 
of  doing  it,  by  reason  of  unsoundness  of  mind,  is  incapable  of  knowing  the 
nature  of  the  act,  or  that  he  is  doing  what  is  either  wrong  or  contrary  to 
law." 

On  reading  such  evidence  as  is  at  present  on  the  record,  we  see  no 
reason  to  suppose  that  the  prisoner  did  not  know  the  nature  of  the  act.  He 
was  under  no  delusion  as  to  the  consequence  certain  to  result  from  the 
wounds  he  inflicted  on  the  men  he  killed.  It  is  not  a  case  like  that 
suggested  in  illustration  by  the  Judges  in  answer  to  the  fourth  question 
in  i2.  V.  ilfacnatc^A^n,  where  under  the  influence  of  a  delusion,  a  person 
supposes  another  man  to  be  in  the  act  of  attempting  to  take  away  his  life 
and  kills  that  man,  as  he  supposes  in  self-defence :  or  to  quote  the 
illustration  in  Mr.  Justice  Steplieni's  Digest  of  the  Criminal  Law  of  England 
where  A  kills  B  under  an  insane  delusion  that  he  A  is  breaking  a  jar.  Tne 
case  more  nearly  resembles  that  supposed  by  the  Judges  in  the  answer 
already  referred  to,  where  a  person  has  a  delusion  that  the  deceased  has 
inflicted  a  serious  injury  to  his  character  and  fortune  and  kills  him  in 
revenge,  in  which  case,  the  Judges  were  of  opinion  that  he  would  be  liable 
to  punishment.  In  quoting  this  illustration,  we  must,  however,  remark 
that  there  is  no  evidence  to  show  whether  the  prisoner's  opinion  about 
his  wife's  infidelity  was  based  on  fact  or  was  mere  delusion.  We  do  not  sea 
sufficient  materials  in  the  evidence  to  show  that  the  prisoner  differed  f ronv 
ordinary  people  in  his  knowledge  of  what  is  wrong  Jr  illegal.  It  was  for 
him  shew  that  some  disease  of  the  mind  had  unfitted  him  from  knowing 
what  other  people  know  about  the  wrongfuUness  and  illegality  of  murder: 
and  we  do  not  think  he  has  proved  this  at  the  trial. 

Speaking  generally,  the  great  difficulty  in  cases  of  unsoundness  of  • 
mind  is,  as  remarked  in  RussM  on  Orvmesj  "to  determine  where  a  person 
shall  be  said  to  be  so  far  deprived  of  his  senses  and  memory  as  not  to  have 
any  of  his  actions  imputed  to  him;  or  where,  notwithstanding  some  defects 
of  this  kind,  he  still  appears  to  have  so  much  reason  and  understanding 
as  will  make  him  accountable  for  his  actions.  Lord  Hale  speaking  of 
partial  insanity,  says,  that  it  is  the  condition  of  very  many,  especially 
melancholy  persons,  who  for  the  most  part  discover  their  defect  in  exces- 
sive fears  and  griefs,  and  yet  are  not  wholly  destitute  of  the  use  of  reason; 
and  that  this  partial  insanity  seems  nft  to  excuse  them  in  the  committing 
of  any  capital  offence.     And  he  says  further y^'Doubtless  most  persons  that 
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are  felons  of  thetoselyes  and  others  are  under  a  degree  of  partial  insanity 
when  they  commit  these  offences;  it  is  very  difficult  to  define  the  inyisible 
line  that  divides  perfect  and  partial  insanity:  but  it  must  rest  upon  cir- 
cumstances, duly  to  be  weighed  and  considered  both  by  the  Judge  and  Jury, 
lest  on  the  one  hand  there  be  a  kind  of  inhumanity  towards  the  defects  of 
human  nature,  or  on  the  other  side,  too  great  an  indulgence  given  to  great 
crimes." 

The  authorities  collected  in  Russell  an  Crimes  seem  to  us  clear  that 
partial  delusion  or  the  mere  existence  of  mental  disease  does  not  necessari- 
ly exempt  a  person  from  criminal  responsibility.  ^^Many  a  man  whose 
mind  is  in  an  unsound  state,  knows  perfectly  well  whether  he  is  doing 
wrong/  and  so  long  as  he  knows  that,  he  is  subject  to  the  criminal 
law."  Taylor*  s  Medical  Jurisprudence  f  Vol.2,  page  546,  Third  Edition*. 
It  appears  too  from  medical  authorities  that  many  persons  under  partial 
delusions,  and  many  others  who  are  liable  to  strong  impulses,  homicidal 
and  other,  are  materilly  controlled  by  the  same  motives  that  influence  and 
<}ontrol  ordinary  people,  among  which  the  fear  of  criminal  punishment 
must  be  included.  Thus  it  happens  that  insane  impulses  which  some 
medical  writers  wrongly  call  irresistible  are,  by  the  application  of  such 
motives,  resisted.  See  Taylor^  Vol.  2,  p.  551,  and  Stephen's  History  of 
the  Criminal  Law  of  England,  Vol.  2,  p.  172. 

Sir  FUz  James  Stq[>hen  at  page  175  of  the  same  volume  instances  a 
«ase  supposed  by  Dr.  Mandsley,  a  medical  authority,  in  a  work  on 
Bespon8S)itiiiy  in  M&rUal  Disease.  '^He  describes  a  madman,  under  an  insane 
delusion  that  he  has  been  injured,  who  knows  that  murder  is  wrong  and 
after  long  resistance  to  the  temptation  to  murder,  at  last  gives  weary  to  it 
and  he  (Dr.  Mand8ley)adds: — ^To  say  of  such  a  one  that  he  has  no  power  of 
control,  or  to  say  of  him  that  he  has  the  same  power  of  control  as  a  aane 
person  would  be  equally  untrue.  To  be  strictly  just^  we  must  admit  some 
measure  of  responsibility  in  some  cases,  though  not  the  full  measure,  of  a 
sane  responsibility  in  any  case."  It  is  true  as  observed  by  Dr.  Taylor,  that 
many  medical  authorities  classify  among  lunatics  persons  whom  English 
Judges,  would  have  directed  the  juries  to  find  guilty,  and  whose  state  of  mind 
would  not  fall  within  the  exception  of  section  84  of  the  Indian  Penal  Code. 
^^Those  who  are  labouring  under  confirmed  insanity  are  fully  conscious 
of  the  difference  between  right  and  wrong  and  are  quite 
Able  to  appreciate  the  ill^ality  as  well  as  the  consequences 
of  their  SiOts''^  {Taylar's  Medical  flurisprvde7u>e,\o  2,  p,  547,  3rd  Ed.) 
<<Most    lunatics     have    an     abstract     knowledge    that      right    is     right 
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^md  wrong  wrong;  but  in  true  insanity  the  voluntary  power  to  control 
thought  and  actions,  and  to  regulate  conduct  by  this  standard  is  impaired, 
limited  or  oyer-ruled  by  insane  motives,  a  lunatic  may  have  the  power  of 
-diitiTigwshvng  right  from  wrong,  but  he  has  not  the  power  of  choosing 
right  from  wrong." 

As  among  sane  men^  the  intellectual  power  and  the  power  of  self-con- 
trol may  have  become  weakened;  but  as  such  people  are  more  liable  to  com^ 
mit  cHmes,  there  is,  it  seems  to  us,  the  greater  need  of  the  criminal  law  as 
an  over-balancing  motive  to  prevent  them  yielding  to  such  temptations. 
It  is  only  when  a  more  general  derangement  is  proved  that  they  are  entit- 
led to  acquittal  ;  and  in  India  the  proof  must  be  that  indicated  in  section 
84  of  the  Penal  Code.  Every  man  is  presumed  to  be  sane  and  responsible 
for  his  crimes,  and  it  is  for  a  prisoner  to  prove  the  contrary — Queen  v. 
Ndbim  Chv/nder  Barter ji,  (1).  To  meet  the  case  of  these  weak-willed  per- 
sons who  suffer  from  mental  disease,  but  whose  state  is  not  such  as  to 
give  them  the  benefit  of  acquittal,  Mr.  Justice  Stephen j  has  suggested  an 
amendment  of  the  law  which  ought,  he  thinks,  '^  where  madness  is  proved, 
to  allow  the  jury  to  return  any  one  of  three  verdicts  : — Guilty  ;  Guilty, 
but  his  power  of  self-control  was  diminished  by  insanity  ;  Not  Guilty  on 
the  ground  of  insanity."  (History  of  Criminal  Law,  Vol.  2,  p.  175.).  The 
sign  of  partial  insanity,  the  insane  delusion  suggested  in  the  questions 
put  to  the  Judges  in  Maenaughten's  oase,  the  monomania  which,  consider- 
ed as  a  mere  mistake,  may  have  no  importance  at  all,  may  in  the  learned 
writer's  opinion  be  of  the  utmost  importance  as  evidence  of  more  general 
unsoundness  of  mind.  See  too  the  charge  of  Baron  Rolfe  in  Reg.  v.  Lay^ 
ton  (2)  and  report  of  Beg.  v.  Law,  (3).  The  delusion  though  trifling  in 
itself,  may,  viewed  as  a  symptom,  be  of  high  importance  as  indicating 
profound  disturbance  of  every  faculty  of  the  mind«  Melancholia,  to  take 
a  common  example,  frequently  leads  to  suicide  or  murder,  and  persons 
affected  with  it  require  very  dose  watching.  The  delusion  or  even  the 
existence  of  insane  depression  or  excitement  of  spirits,  apart  from  specific 
delusions  may,  Mr.  Justice  SUphen  considers,  be  evidence  that  the  person 
affected  was  labouring  under  a  more  general  weakness  or  confusion  of 
his  reasoning  power  or  that  his  power  of  self-control  was  diminished  by 
his  being  less  able  than  other  people  to  refer  to  distant  motives  and  gener- 
al principles  of  conduct.  The  learned  writer  goes  on  to  consider  whether 
these  results  may  not  amount  to  the  **want  of  knowledge"  which  the  law  of 
England  as  explained  by  the  Judges  in  Ma>cnaughten^6  case  admits  as  ex- 
cixse  for  what  would  otherwise  be  a  criminal  act.  In  the  present  case  at 
least  at  this  stage  it  is  unnecessary  to  deal  with  that  phase  of  the  ques- 
(1)   18  Bengal  L.  a.  Appendix  so.    (8)   4  Otz,  G.  C,  US.    (S)   S  F.  and  f ..  SSe.         * 
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tion:  but  as  the  existence  of  abnormal  weakness,  through  disease,  of  the- 
reasoning  powers  amounts  in  our  opinion  to  an  extenuating  oircum* 
stance,  such  as  this  Court  in  dealing  with  a  capital  sentence  may  and 
ought  to  consider,  it  is  necessary  to  advert  to  the  nature  of  the  evidence 
by  which  a  Court  should  be  guided. 

There  are  many  causes  of  these  mental  diseases.  There  may  be 
hereditary  or  cogenital  disposition.  Physical  injury  to  the  head,  sudden 
mental  shock,  excessive  fatigue,  drunkenness  or  vicious  habits  may  direct* 
ly  affect  the  brain,  apoplexy,  paralysis  and  epilepsy,  child-birth,  function- 
al disturbance  and  other  diseases  may  directly  or  indirectly  have  the  same 
result.  The  symptoms  vary  and  show  themselves  in  very  different  degrees 
of  eccentricity,  despondency  or  excitement:  sometimes  the  first  indication 
of  violent  mania  noticed  by  the  neighbours  and  acquaintances  is  a  suicidal 
or  homicidal  act.  Sometimes  long  lucid  intervals  intervene  between 
paroxysms;  the  earlier  instances  may  have  been  forgotten  through  lapse  of 
time.  The  collection  of  the  facts  is  often  difficult  and  without  some  fami- 
liarity with  the  medical  considerations,  it  is  not  easy  to  arrange  and 
estimate  them  rightly.  The  Indian  Evidence  Act,  section  57,  allows  a 
Court  to  resort  for  aid  to  appropriate  books,  such  as  Taylor*s  Medical 
Juiisprudence  :  and  under  section  45  the  expert  may  be  called  as  a  witness 
to  give  his  opinion.  One  of  the  illustrations  to  that  section  deals  with 
the  opinion  of  the  expert  on  the  question  of  unsoundness  of  mind  and  the 
particular  points  raised  under  section  84  of  the  Indian  Penal  Code.  Of 
course,  the  medical  man  who  has  had  the  particular  person  under  his  care 
may  and,  as  a  rule,  ought  to  be  called.  Section  540  of  the  Code  of  Crimi- 
nal Procedure  gives  all  the  Criminal  Courts  very  extensive  powers  of 
calling  witnesses:  and,  under  section  165  of  the  Indian  Evidence  Act,  these 
Courts  have  very  extensive  powers  of  putting   questions. 

Now,  as  proved  unsoundness  of  mind  of  the  sort  described  in  section 
84  of  the  Penal  Code  is  a  complete  defence,  and  as  mental  weakness  caused 
by  disease  may  be  an  extenuating  circumstance  affecting  the  sentence, 
careful  inquiry  into  such  facts  is  important  in  every  way.  The  person 
accused  may  from  this  very  sort  of  weakness,  be  less  capable  than  others 
of  alleging  it  or  proving  it.  When  therefore  the  absence  of  any  motive, 
preparation  or  purpose  for  a  criminal  act  is  admitted,  or  evidence 
of  some  mental  derangement  such  as  melancholy  or  excitement 
or  of  very  extraordinary  conduct  has  been  given,  or  other 
index  of  disease  of  the  brain  appears  in  the  case,  the  Magistrate  or 
Judge  ought,  in  our  opinion,  to  use  the  means  pointed  out  to  him  in  the 
various  provision  of  law  noted  above,  so  its  to  find  out  as  much  as  possible 
about  the  mental  state  of  the  accused.     In  our   experience  important  evi- 
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dence  has  been  obtained  by  inquiry  through  the  Tillage  officers  or  by 
questioning  friends  and  relations  about  a  prisoner's  earlier  life,  or  about 
his  general  behaviour,  and  the  nature  of  these  actions.  It  is  easy  to  place 
the  prisoner  under  the  continued  observation  of  a  medical  man  from  whom 
the  Court  can  afterwards  learn  not  only  the  particular  things  observed,  but 
aUo  something  about  their  bearing  and  value  as  evidence  of  the  unsound- 
ness of  mind.  In  these  ways  the  experience  of  the  expert  aids  the  Court  on 
which  is  placed  the  responsibility  of  deciding  whether  that  mental  state 
exists  and  in  what  degree.  The  frequent  ignorance  and  helplessnes  of 
the  accused  in  suggesting  and  procuring  the  requisite  evidence  leads  us  to 
emphasise  and  extend  to  Magistrates  dealing  with  such  cases  a  remark  of 
MdviUj  J.,  in  Reg.  v.  Tukaram  Bhawanl  (3)  that  in  every  case  it  is  the 
duty  of  the  Sessions  Judge  not  merely  to  receive  and  adjudicate  upon  the 
evidence  submitted  to  him  by  the  parties,  but  also  to  inquire  to 
the  utmost  into  the  truth  of  the  matter  before  him.  A  similar  obligation 
rests  on  the  Public  Prosecutor  who  is  to  be  assistant  to  the  Court  in  the 
furtherance  of  justice,  and  whose  only  object  should  be  to  aid  the  Court  in 
discovering  truth  (see  per  Westropp,  0.  J.,  in  Reg,  v.  Kasin(Uh  Diri' 
hir,  (4)). 

The  principles  which  we  have  indicated  in  this  judgment  have  been 
applied  by  the  other  High  Courts  from  time  to  time. 

One  of  the  more  recent  cases,  the  Empress  v.  ValmbUee  (5)  is  in 
some  respects  similar  to  the  present.  The  learned  Judges  before  whom 
the  case  came  in  appeal  remarked  in  their  judgment  that  there  were 
circumstances  which  should  have  induced  the  Additional  Sessions  Judge 
to  have  taken  evidence,  instead  of  convicting  the  prisoner  solely  on  his 
plea  of  guilty.  The  circumstances  were  peculiar  and  suggested  a  doubt 
r^arding  the  prisoner's  state  of  mind  at  the  time.  *^  The  committing 
Magistrate  had  evidently  misgivings  on  this  head  and  specially  examined 
the  medical  officer.  Dr.  Joubert,  under  whose  special  observation  the 
prisoner  had  been  since  his  admission  to  jail.  That  officer's  evidence 
cannot  be  considered  as  by  any  means  decisive  on  the  point,  and  it  is 
therefore  somewhat  surprising  that  the  Magistrate  should  have  omijited 
to  put  any  questions  to  the  witnesses,  who  were  the  prisoner's  fellow 
workmen  regarding  his  ordinary  habits  and  behaviour,  and  his  demeanour 
before  and  immediately  after  the  fatal  occurrences.  The  Additional 
Sessions  Judge  would  have  exercised  a  wise  discretion  if  he  had  examined 
the  witnesses  in  Court  and  taken  the  verdict  of  the  jury  on  the  fact  of  the 
soundness  or  unsoundness  of  the   prisoner's    mind.     This   was   the   more 

(S)  Vide,  ante,  p.  5S.    <4)  8  Bom.,fl.-€rt2«rt38.    (5)  I.  L.  R.,  5  Cal.,   886. 
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necessary,  because,  although  it  might  be  established  that  the  prisoner  at 
the  time  when  the  acts  were  committed  was  not  by  reason  of  nn soundness 
of  mind  incapable  of  knowing  the  nature  of  the  acts  charged,  yet  his 
physical  and  mental  condition  might  be  such  as  to  cause  a  Judge  to  weigh 
carefully  the  measure  of  punishment  to  be  inflicted." 

In  that  case  the  charge  had  not  been  properly  eaplamed  as  sectibn  271 
of  the  Criminal  Procedure  Code  requires,  and  the  report  does  not  show 
that  the  prisoner  had  any  legal  assistance. 

In  the  case  before  us  the  record  does  not  show  that  the  charge  was 
explained,  but  the  prisoner  had  the  services  of  a  pleader  ;  and  it  is  clear 
that  the  plea  of  guilty  was  made  advisedly.  Although  it  is  perhaps  to  be 
regretted  that  the  prisoner  did  not  claim  to  be  tried  so  that  the  question 
of  unsoundness  of  mind  might  have  been  fully  investigated, 
it  might  tend  to  confuse  procedure  and  interfere  with  the  rightful  discre- 
tion of  counsel,  if  we  went  the  length  of  directing  a  new  trial. 

At  the  same  time  we  are  constrained  to  say  that  the  evidence  on  the 
record  is  not  sufficient  to  guide  the  Court  in  dealing  with  the  capital  sen- 
tence. The  symptoms  of  melancholy  mentioned  in  the  earlier  part  of  the 
judgment  and  the  slight  evidence  of  weak  intellect  may  doubtless  appear 
in  maniacal  and  other  diseased  states,  but  they  are  also  found  often-times 
in  conjunction  with  sanity  in  ordinary  people.  His  officers,  comrades  and 
other  associates  do  not  appear  to  have  treated  the  prisoner  as  insane  before 
the  murders.  The  motives  of  jealousy  and.  revenge  are  common  enough, 
and  are  often  based  on  a  mistaken  opinion  of  the  conduct  of  the  wife  or 
the  person  suspected  of  adultery  with  her.  It  was  for  the  prisoner  ta 
prove  any  facts  regarding  his  weakness  of  mind  entitling  him  to  mitiga- 
tion of  punishment.  Enough,  however,^has  leen  shown  to  put  the  Court 
on  more  thorough  inquiry  ;  andpt  istimportant  to  notice  that  no  medical 
witness  has  been  examined. 

The  peculiar  value  of  the  evidence  of  the  medical  witness  in  doubtful 
cases  of  sanity  is  discussed  by  |Siry."P.  WUde  in  Smith  v.  Tetbit  (6). 
"  While  the  world  at  large  can  onlyjcontrast  the  doubtful  case  with  the 
sane,  the  physician  has  at  hand  [the  alternative  contrast  with  the 
insane.  It  is  a  consequence  of  these  alternative  methods  of  judgment  that 
the  question  of  insanity,  though  it  falls  to  the  lot  of  a  legal  tribunal  is 
properly  a  mixed  one,  partly  within  the  range  of  common  observation 
and  in  so  far  fit  to  be  considered  by  a  jury:  partly  within  the  range  of 
special  experience,  and  in  so  far  the  Jproper  subject  of  medical  inquiry." 
See  too  the  case  of  Sheikh  MoofiafcH^  (7)  where  the  evidence  of  the  Civil 

'  («)  1.  R^  I  P.  &  M.,  S98.^(7>  I.  W.  B^  1. 
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Sargeon  after  sufficiently  long  tpecial  observation  of  the  prisoner  was 
ordered  to  be  taken.  The  evidence  recorded  in  the  case  before  us  is  very 
similar  to  that  in  Nobm  Chunder  Banerjee'a  case  (8)  on  which  the  jury 
held  the  unsoundness  of  mind  proved.  The  Judge,  disagreeing,  referred 
the  case  tp  the  High  Gourt,  which  convicted  the  prisoner  and  sentenced  him 
to  transportation  for  life.  The  indicia  relied  on  as  showing  insanity  are 
very  much  the  same  as  in  the  present  case.  The  learned  Judges  remarked 
about  them  as  follows: — 

^^It  may  be  that  if  there  had  been  substantial  evidence  of  the  prisoner's 
unsoundness  of  mind,  these  facts,  or  some  of  them  might  have  been  deemed 
to  be  corroborative  of  it.  But  in  themselves  these  facts,  whether  taken 
singly  or  together,  are  no  real  evidence  of  unsoundness  of  mind,  for  there 
is  not  one  of  them  which  might  not,  in  the  natural  course  of  events,  have 
been  foimd  to  exist  in  the  case  of  a  man  who  was  perfectly  sane,  but 
who  was  labouring  under  the  influence  of  great  grief  and  passion." 

We  notice  that  the  prisoner  in  the  case  before  us  said  he  had  been  in 
hospital  for  28  days,  not  long  before  the  crime  with  which  he  had  been 
charged,  and  that  his  officer  Mr.  Nelson  describes  him  as  of  weak  intellect. 
Our  proper  course  we  conceive  to  be  to  direct,  under  section  375  of  the 
Oode  of  Criminal  Procedure,  that  further  inquiry  be  made  and  additional 
evidence  taken  by  the  Sessions  Judge,  in  presence  of  the  prisoner  as 
regards  his  state  of  mind  at  the  time  of  the  occurrence,  and  before  and 
since.  If  he  was  in  hospital  as  alleged,  the  medical  officers  should  be 
examined.  So  also  the  medical  officer  who  has  attended  .him  since  the 
occurrence,  and  any  hospital  attendants,  jailors  and  warder/s(  who  have  had 
to  look  after  him.  The  military  officers  who  have  had  him  under  their 
authority  should  if  possible  be  questioned  on  the  point.  The  Sessions 
Judge  should  submit  the  evidence  with  his  opinion  to  this  Court,  which 
will  then  be  in  a  better  position  to  determine  whether  or  not  the  sentence 
should  be  commuted.  We  have  thought  it  our  duty  to  deal  with  general 
principles  as  well  as  the  particular  circumstances  of  this  case,  because  it 
is  not  the  first  in  which  we  have  lately  deemed  it  right  to  direct  further 
inquiry  about  unsoundness  of  mind,  and  because  it  often  happens  that  an 
ignorant  prisoner  does  not  know  how  to  conduct  a  defence  of  that  nature , 
or  what  sort  of  evidence  may  be  useful  as  inclining  the  Court  to  reduce 
the  measure  of  punishment. 

Upon  receiving  the  report  under  the  further  inquiry  required  by  the 
High  Court,  their  Lordships  recorded  the  following  Judgments: — 


(S)  IS  Beiig.  L.  B.,  App.  SO. 
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BiRDWOOD,  J. — The  doubts  as  to  the  prisoner's  sanity,  which  were 
raised  by  certain  portions  of  the  evidence  recorded  by  the  Committing 
Magistrate,  induced  us,  when  this  case  was  last  before  us,  to  order  further 
inquiry.  That  inquiry  has  now  been  made  with  much  care  by  the  Sessions 
Judge,  Mr.  Candy,  and  though  the  result  of  it  is  to  leave  those  doubts  still 
unsettled,  yet  it  shows,  at  all  events,  that  the  conviction  must  be  upheld. 
I  think  it  probable  that  the  accused's  brain,  which  seems  never  to  have 
been  strong,  was  affected  by  continued  annoyance  to  which  he  was  sub- 
jected by  the  two  men  whom  he  killed ;  but,  the  onus  being  on  the  defence, 
to  prove  that  the  case  falls  under  section  84  of  the  Indian  Penal  Code,  it 
would  be  impossible  for  us  to  find,  on  the  evidence,  that  the  accused,  at 
the  time  when  he  killed  the  deceased  Aba  and  Jagu,  was,  ''by  reason  of 
unsoundness  of  mind,"  "incapable  of  knowing  the  nature  of  the  act,  or 
that  he"  was  doing  what  was  "either  wrong  or  contrary  to  law." 

After  summarizing  the  evidence  recorded  by  him«  Mr.  Candy  says  : 
— "  I  think  ^  that  enough  been  recorded  to  show  that  Nepal  has 
always  been  of  weak  intellect,  and  that  the  mocking  and  jeers  which  he 
had  to  bear  from  Aba  and  Jagu,  did,  to  a -certain  extent,  lessen  his  power 
of  self-control.  I  do  not  think  I  should  be  justified  in  going  further;  but 
I  may  say  this  much,  that  if  I  had  known  on  9th  December,  what  I  know  • 
now,  I  think  I  should  then  have  taken  on  myself  the  responsibility  of 
passing  a  sentence  less  than  capital."  Having  regard  to  this  expression 
of  opinion,  and  to  the  circumstance  that  the  conduct  of  the  deceased 
evidently  had  the  effect  of  inducing  in  the  accused's  mind  a  belief  in  hid 
wife's  infidelity,  which,  however  unfounded  it  might  have  been,  tortured 
him,  nevertheless,  beyond  measure,  I  am  inclined  to  hold  that  the  crime 
was  committed  when  the  accused  was  reduced  to  a  state  of  desparation  by 
his  suspicions  against  his  wife  and  his  anger  with  the  men  by  whom  he 
believed  he  had  been  dishonoured.  His  examination  before  the  Commit- 
ting Magistrate  seems  to  be  a  truthful  statement ;  and  it  discloses 
sufficient  indications  as  to  his  state  of  mind  to  show  that,  for  some  time 
before  he  committed  the  murder,  he  was  not  as  ordinary  men  are. 
Reading  that  statement  with  the  evidence  now  recorded,  I  think  that 
there  are  grounds  tor  holding  that  the  accused  committed  the  murder 
under  provocation,  which,  to  some  men,  might  have  seemed  slight^  but 
which  to  him  seemed  most  grave.  In  our  Judgment  of  the  18th  January 
we  referred  to  the  case  of  Regiiia  v.  Nohin  Chxmdar  Bauer ji  (1)  in  which 
the  indicia  relied  on  as  showing  insanity  were  very  much  the  same  as  in 
the  present  case.  A  sentence  of  transportation  for  life  was  passed  in 
that  case.     I  would  pass  the  same  sentence  in  the  present  case. 

(1)  IS  Bcng»  L.  R.,  App.  SO, 
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Jardine,  J. — The  prisoner  pleaded  guilty  to  the  murder  of  two  other 
persons  whom  he  killed  in  their  room  in  the  night  of  the  20th  November. 
The  question  of  the  prisoner's  state  of  mind  was  discussed  by  the  Judge  ; 
and  it  was  pressed  upon  us  by  the  prisoner's  pleader  that,  when  he 
committed  these  murders,  he  was  in  an  unsound  state  of  mind  which 
prevented  him  from  knowing  the  nature  of  his  acts.  We  noticed,  among 
other  things,  that  no  medical  evidence  has  been  recorded  ;  and  we 
directed  further  inquiry. 

The  evidence  of  the  prisoner's  state  of  mind  before  the  19th  October, 
when  he  went  into  hospital,  being  ill  with  dysentery,  is  not  that  df 
experts  ;  but  it  shows  clearly  that,  until  the  commission  of  the  murders, 
the  prisoner's  military  superiors  and  comrades  treated  him  as  a  sane 
and  generally  responsible  man.  There  is  evidence  that  the  prisoner's 
wife  went  to  Hindustan  in  June  ;  and  that  before  then  he  entertained 
suspicions  that  the  deceased  had  both  committed  adultery  with  her.  He 
complained  about  this,  and  even  got  one  of  them  to  take  oath  that  he  was 
innocent,  but  this  ordeal  did  not  satisfy  him,  and  he  continued  his  jealous 
complainings.  I  see  no  reason  to  suppose  that  he  had  formed  a  correct 
opinion  of  his  wife's  conduct.  He  appears  to  have  made  himself 
ridiculous  in  the  eyes  of  his  associates  ;  and  when  they  called  him 
di^uana  or  mad,  I  believe  they  merely  expressed  their  contempt  for 
him  as  a  fool,  and  did  not  intend  to  indicate  unsoundness  of  mind.  I  find, 
no  evidence  on  record  to  show  that  the  two  murdered  men,  or  either  of 
them,  gave  him  provocation.  He  says  they  did  ;  but  he  has  produced  no 
evidence  in  support  of  his  assertion;  and  I  see  no  reason  for  attaching  any 
particular  value  to  it.  At  the  utmost,  the  provocation  consisted  in 
words,  and  it  may  have  been  the  ordinary  natural  reply  to  the 
accusations  which  the  prisoner  was  fond  of  making  against  them. 

Some  of  this  provocation  is  said  to  have  been  given  months  before 
There  was  none  of  it  during  the  period  extending  from  the  19th  October 
till  the  14th  November,  during  which  he  was  in  the  hospital  with 
dysentry.  After  the  14th  November,  there  is  no  evidence  whatever  of 
provocation,  except  the  prisoner's  mere  statement  ;  and  whatever  the 
words  were,  it  is  clear  that  they  did  not  immediately  precede  the  crime. 
The  confession  shews  that  they  were  said  on  some  previous  day.  I  am  of 
opinion  that  there  is  no  proof  of  provocation  ;  and  supposing  it  to  be 
proved,  compared  with  the  atrocity  of  the  two  murders,  I  would  be 
unable  to  consider  it  as  a  circumstance  sufficient  to  justify  an  interference 
with  the  sentence. 

With  regard  to  the  prisoner's  state  of  mind,  the  same  evidence  which 
proves  to  the   satisfaction  of  the  Sessions  Judge  and  my  brother  Birdwood 
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that  the  prisoner  was  properly  convicted  of  the  murder,  no  defence,  unde  r 
section  84  of  the  Indian  Penal  Oode^  being  proved,  satisfies  me  that  the 
conduct  of  the  prisoner  is  best  explained  by  what  we  know  of  ordinary 
motives  and  passions  of  ordinary  men.  I  think  the  theory  of  the  disease  of 
the  brain,  impairing  the  power  of  self-control,  need  not  be  resorted  to, 
and  besides  I  find  that  theory  disproved. 

Many  murders  are  committed  from  jealousy  :  and,  as  remarked  by 
the  Judge  in  HaU  v.  Semple  (1)  the  erroneous  opinion,  which  the  murder- 
ous husband  often  entertains  adverse  to  his  wife's  chastity,  is  not  a 
mental  delusion,  but  a  mistake  of  fact.  Three  of  the  signs  of  the  sane 
as  distinguished  from  an  insane  act  appear  in  the  prisoner's  crime. 
There  is  no  delusion,  there  is  motive,  the  crime  is  not  sudden,  but  pre- 
meditated (2).  There  is  no  evidence  of  the  prisoner  having  suflTered  dis- 
ease of  the  brain,  or  having  been  treated  as  a  person  of  unsound  mind. 
It  happens  that  there  is  better  evidence  about  his  mental  state  than  can 
usually  be  produced  in  these  cases.  After  the  19th  October  till  the  14tn 
November  he  was  under  observation  in  hospital,  and  from  the  20th  Novem- 
ber till  the  present  time  he  has  been  under  observation  in  jail.  The 
further  inquiry  was  begun  by  the  Sessions  Judge  on  the  1st  and  ended  on 
the  3rd  February.  The  witnesses  7  and  13  are  the  Hospital  Assistant 
and  the  Surgeon  of  the  Hospital  ;  they  saw  no  signs  of  mental  disease. 
Neither  did  the  ward  servant,  witness  20. 

There  are  four  officials  connected  with  the  Terrowda  Jail,  who  depose 
±0  the  prisoner  being  like  other  people.  Dr.  Salomon,  the  superintendent, 
who,  for  two  months  since  the  affair,  has  seen  him  almost  daily,  deposes 
that  he  has  no  reason  to  suppose  that  he  has  been  or  is  suffering  from 
mental  disease.  The  Hospital  Assistant,  another  skilled  witness,  who 
has  watched  the  prisoner  and  attended  him,  gives  similar  evidence.  I 
see  no  reason  for  not  giving  weight  to  evidence  like  this.  It  altogether 
out-weighs  the  statements  of  persons,  who  say  they  heard  the  prisoner 
muttering  to  himself  and  gesticulating  five  or  six  months  before  the  occur- 
lence.  These  habits  are  not  very  uncommon  as  also  those  of  melancholy 
and  love  of  solitude,  when  a  disconsolate  and  jealous  husband  knows  he  is 
the  subject  of  mirth  ;  and  I  think  it  would  be  unsafe  to  treat  such  indica- 
tions, by  themselves,  as  signs  of  diseased  brain. 

There  is  evidence,  too,  that  prisoner  admitted  having  had  something 
to  drink  on  the  night  of  the  occurrence,  and  some  of  the  people  who  saw 
him  the  next  morning  deposed  that  he  seemed  as  it  he  had  been  drinking. 

(1)  Taylor'ii  Medical  Jariapradenoe,  Vol.  a,  p.  6 16,  Srd.  Edition.    (2)  Ibid,  p.  554. 
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In  my  opinion^  the  evidence  disproves  the  theory  of  diseased  brain  1 
4tnd  instead  of  that  hypothesis,  I  would  assume  that  the  prisoner  gave  way 
to  malicious  unreasonable  feelings,  which  ordinary  people  like  himself 
<x>ntrol  through  fear  of  criminal  punishment  or  higher  motives.  The  con- 
fession and  the  number  of  wounds  shows  the  existence  of  intense  hatred, 
which  iS|  perhaps,  the  sensation  he  describes  by  the  word  '^burning."  The 
murders  must  have  been  cleverly  aod  cautiously  carried  out  as  the  cutting 
of  the  throat  and  the  stabbings  seem  to  have  awakened  no  one  near.  The 
ikbsence  of  any  sudden  provocation  and  the  fact  that  two  persons  were  kill- 
ed appear  to  me  reasons  for  confirming  the  capital  sentence.  I  may  add 
that  there  is  evidence  that,  after  his  arrest  the  prisoner  suggested  that  he 
might  be  hanged, — a  fact  which  indicates  that  he  knew  that  his  act  was 
<)ontrary  to  law.  At  the  same  time,  I  have  no  doubt  that  the  prisoner 
never  has  been  a  man  of  any  great  intellectual  capacity. 

Order. — The  conviction  confirmed  ;  but  the  Court  being  equally  divid- 
ed as  to  the  sentence,  the  case  must  be  referred  to  a  third  Judge  for  deci- 
sion on  that    point. 

Minute  recorded  by  the  Hon'ble  Mr.  Justice  Nanahhai  Haridw. 

Nanabhai,  J. — I  would  commute  the  sentence  to  one  of  transporta- 
tion for  life. 


21  January  1886.  Bibdwood  A  JisDivf,  JJ. 

Queen-Emi»>MHi  v.  Bhlkapi* 

OrimituU  Proeedmre  Code  {Act  X  <if  1S83X  Sec.  546-^Obstruetiom  to  Fair  Wayt  Act 
{XVI  of  1S81,)— Jfidtafi  Pmal  Code  {Act  XLVof  1S60),  8te,  2B3^CompemiaHon. 

The  Accosed  was  ordered  by  the  Snperiotendent  of  the  coast  guard  seryice  toremuTe  certain 
Ashing  stakes  and  of  his  failing  to  comply  with  that  order  he  was  convicted,  under  section  283  of 
4ie  Indian  Fecial  Code*  and  seateneed  to  pay  a  fino  of  Be.  SC^  of  whiah  gs.  U  were  awarded  hy 
4k^  lla^istTAte  to  be  paid  to  the  aompftainaiic,  the  coMt  goard,  lb  cove?  the  expensea  at  remoritg 

Hoidt  that  the  case  not  haTing  been  dealt  wUh  under  the  Obstroetione  to  Fair  Ways  AiOt,  tha 
•order  gf  con^neation  was  illegal,  tho  same  not  coming  within  the  terms  of  section  fi4^  of  the 
•Code  of  Criminal  Procedure, 

The  accused  was  convicted  of  an  offence  under  section  283  of  the 
Indian  Penal  Oode,  the  gist  of  his  offence  being  that  he  did  not  remove  his 
fishing  stake  when  he  was  ordered  to  do  so  by  the  Superintendent  of  Coast 
Guard  Service.  The  accused  was  punished  with  fine  of  Rs.  20|  of  which 
Us.  15  were  ordered  to  be  paid  to  complainant  to  cover  the  expenses  of 
removing  the    stake. 

The  Sessions  Judge  of  Thana,  in  refering  this  case  to  the  lligh  Court, 
observed*  ^'  I  considered  the  order  of  compensation  illegal,  the  same  not 
^OrmiMl  IMing  So/  LSS6    Criminal  Beference  No.  181  of  IS85, 
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coming  within  the  terms  of  section  545,  Criminal  Procedure  Code.  It  is 
an  attempt  to  import  the  provisions  of  A.ct  XVI  of  1881  into  this  case 
without  that  Act  applying  at  all/' 

Judgment. — As  the  expense  incurred  by  the  Superitendent,  Coast 
Guard,  in  removing  the  stake  was  not  incurred  for  any  of  the  objects 
contemplated  in  Section  545  of  the  Code  of  Criminal  Procedure  and  as  the 
case  was  not  dealt  with  under  Section  3  of  Act  XVI  of  1881,  we  annul  the 
order  awarding  compensation  to  the  complainant  and  direct  that  the  sum 
paid  be  refunded. 

/  February  1886.  Bibdwood  &  Jardikr,  JJ. 

Queen-Emppess  v.  Nairindas.* 

Criminal  Procedure  Code  (Act  X  o/1882),  See.  l^S—Doevment—Evidenee. 
A  document  is  given  in  evidence  within  the  meaning  of  section  195  of  the  Code  of  Criminal 
Procednrc,  when  it  is  handed  over  by  the  person  tendering  it  to  the  Court,  though  the  Court 
may  Pf  ject  it  as  evidence  for  insufficiency  of  stamp  or  want  of  registration. 

Order. — We  are  of  opinion  that  a  document  is  given  in  evidence 
within  the  meaning  of  section  195,  Criminal  Procedure  Code,  when  it  is 
handed  over  by  the  person  tendering  it  to  the  Court,  even  though  on 
inspection  the  Court  may  reject  it  as  evidence,  for  insufficiency  of  stamp 
or  want  of  registration.  The  sanction  in  the  present  case  was  awarded 
after  taking  evidence  and  we  see  no  reason  to  revoke  it.  We,  therefore, 
reject  this  application. 


S  February  1886.  Bibdwood  &  Jardine,  JJ. 

Queen-Emppess  v.  Bhagri.t 

EttrMted  confession — Evidenee— Corroboration . 
It  is  obviously  important  that,  in  cases  where  a   retracted  confession    is  the  evidence 
chiefly  reUed  on  by  the  prosecution,  not  only  should  the  Court  be  satisfied  as  to  the  falsity  of  anr 
allegations  as  to  improper  pressure  by  the  Police,  but  should  use  every  reasonable  effort  to  as- 
certain  to  'what  extent,  if  any,  the  details  of  the  confessions  are  corroborated. 

Order.— There  can  be  no  question  tlftit  the  deceased  Dundia  was- 
poisoned  with  arsenic,  which  had  been  mixed  up  with  the  food  prepared 
for  his  evening  meal.  The  charge  against  the  accused  Bhagi  was  that 
she  had  put  the  poison  in  the  food.  The  deceased  made  a  declaration 
before  he  died  to  the  Police  Patel,  in  which  he  expressed  his  suspicion  that 
his  wife,  the  accused,  had  poisoned  him.  His  suspicion,  however,  cannot 
be  treated  as  evidence  against  her.  The  only  evidence  against  her  is  that 
contained  in  her  retracted  confession,  in  which  she  said  that  by  desire  of 
the  accused,  Balia,  and  under  compulsion    of  his  threats  of  beating,  she 

"  ^Criminal  Buling  10  •/ 1886.  Criminal  Application  for  Rev^dion  Nc.878  of  1S86. 

tCriminal  Reference  No.  .7.  o£  1855. 
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had  placed  the  contents  of  a  packet  which  he  gave  her  into  the  dish  of  fi^h 
which  she  had  prepared  for  her  husband.  She  adds  that  Balia  had  been 
at  enmity  with  her  husband,  and  that  he  warned  her  not  to  eat  the  fish 
herself  and  provided  other  fish  for  her  own  meal.  At  the  trial,  she  said 
that  she  had  been  beaten  by  the  Police,  who  had  told  her  to  say  that  Balia 
had  given  her  the  poison,  and  that  the  **Sarkar  would  not  let  her  go". 
This  allegation  was  not  eaquired  into  by  the  Sessions  Judge,  who  directed 
the  Jury  to  acquit  Balia  as  the  cmfession  of  Bhagi  was  not  admissible  as 
evidence  against  him.  Tne  jury  acquitted  Bhagi  also;  and  the  case  has 
now  been  referred  to  us  by  the  Sessions  Judge,  under  the  section  307  of  the 
Code  of  Criminal  Procedure,  as  he  is  unable  to  accept  the  verdict. 

It  would  appear  that  the  Jury  must   have   disbelieved   the  confessions 
made  by  Bhagi.     It  is  possible  that  they  believed  her    story  that  the  con- 
fessions had  been  induced   by   improper   pressure   by  the   Police.     On  the 
record,  as  it  stands,  it  would  be  difficult  for  us   to   say   that    the   evidence 
has  been  wrongly  appreciated.     If  Bhagi's  allegations   against   the  Police 
are   true,  her  confessions  must  be  worthless.     These   aUegations   are  not 
proved,  l^ut  they  stand  uncontradicted  on   the    record.     As,  however,    we 
have  to  decide  whether  the  verdict  of  the  unanimous  Jury   or  the  opinion 
of  the  Sessions  Judge  is   right,   we  cannot   dismiss   the  case    with    these 
remarks.     It«was  clearly  incumbent  on  the  Sessions  Judge   to  make  some 
enquiry  into  the  truth  of  the   allegations  ;  especially   as  it  appears  from 
♦he  present  case  and  other  cases  which  have  come  before   us   that  juries 
sometimes  give  less    weight   to  duly   recorded  confessions,    subsequently 
retracted,  than  the  Sessions  Judge  is  inclined  to  give.     The   duty  of  Courts 
of  Session,  in  such  circumstances,  was  prescribed  by  the  late  Chief  Justice 
of  this  Court  in  Reffhia  v.  Kcwino^  Dinkar  (1)  and    we  -  are   of  opinion 
that,  in  the  present  case,  even  at  this  stage  of  it,   an  enquiry,  such  as  Sir 
Michael  Westropp  considered  to  be  generally    necessary,    should  be  made 
by  the  Sessions  Judge.  We  would  also  observe  that  the  case  would  probably 
have  been  presented  to  the  Jury   in   a   more  satisfactory    manner  if  the 
Sessions  Judge  had  suggested  to  the  prosecution  the   advisability  of  adduc- 
ing more  evidence  than  appears  on  the  record,  in  corroboration   of  the 
retracted  confessions  of  the  accused  Bhagi.     Was    it  possible   to  ascertain 
whether  she  or  Balia  had   procured   any   arsenic  from   any   dealer  in  the 
village  or  elsewhere  shortly  before  the  commission  of  the  ofience?  Did  Balia 
provide  her  with  fish  for  her  own  meal,  as  she  says  he  did  t     Had  she   ever 
had  any  cause  of  quarrel  with  her    husband,   as    she   alleges  ?    There  are 
questions  which  naturally  suggested   themselves  ;   but    to   which   we   fiod 
no  sufficient  answer  in  any    evidence  adduced  at   the  trial.     The   same 

(1)  S  Bom.  H«  a  Ids  ■ 
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remark  applies  to  the  question  on  which  the  Jury  had  doubts,  t^i0.,  whether 
it  was  the  prisoner  or  Balia  who  prepared  the  food  eaten  by  the  deceased^ 
It  is  obyiously  important  that,  in  cases  where  a  retracted  confession  is  the 
evidence  chiefly  relied  on  by  the  prosecution,  not  only  should  the  Court  be 
satisfied  as  to  the  falsity  of  any  allegation  as  to  improper  pressure  by  the 
Police,  but  should  use  every  reasonable  effort  to  ascertain  to  what  extent, 
if  any,  the  details  of  the  confessions  are  corroborated.  We  would  adopt 
.in  this  case,  as  we  have  lately  done  in  other  cases  which  have  come  before 
us,  in  which  the  enquiry  has  been  defective,  the  language  of  ,  Mebvill  J.,  in 
Begina  v.  Tukaram  valad  Bhcmmi  (2)**  that  it  is  the  duty  of  the  Sessiona 
Judge,  not  merely  to  receive  and  adjudicate  upon  the  evidence  submitted 
to  him  by  the  parties  but  also  to  inquire  to  the  utmost  into  the  truth 
of  the  matter  before  him." 

We  think  also  that  the  Sessions  Judge  might,  in  this  endeavour,  have 
put  questions  to  the  prisoner  to  ascertain  what  she  knew  about  the 
nature  of  the  poison  administered, — a  subject  which  is  discussed  in  his 
charge.  He  would  thus  have  given  her  such  an  opportunity  as  the  law 
intends  of  explaining  certain  portions  of  the  retracted  confessions  which 
stand  in  evidence  against  her.  The  Sessions  Judge  should  take  such 
evidence  as  may  now  be  procurable  with  reference  to  the  allegations  of  the 
accused  against  the  Police,  the  existence  of  which  may  be.  suggested  by 
the  accused  on  further  examination  or  by  the  Police  papers  in  the  case 
or  otherwise,  as  such  evidence  also  by  way  of  corroboration  of  her 
confessions,  as  may  now  be  procurable  without  undue  delay  ;  and  certify 
the  same  with  his  opinion  thereon  within  one  month. 


S  FebruarylS86.  Bibdwood  &  Jibdtns,  JJ. 

Queen-Empress  v.  Mahomad  Husan.* 

Criminal  Procedure  Code  (Aei  X  qf\SS^),8ee.  4Z1^^HtghC€mrt^BeviHm'^(fu$Hiontnf 
fact. 

Section  489  of  the  Code  of  Criminal  Procednre  confers  on  the  High  Court,  as  a  Court  of 
Berision.  the  powers  of  an  Appellate  Coort,  but,  in  the  exercise  of  Its  discretion,  it  will  refuse  to 
interfere  in    regard  to  findings  of  fact,  except  on  very  exceptional  grounds. 

Per  Curiam. — We  are  of  opinion  that  the  grounds  on  which  the  learn- 
ed counsel  asks  this  Court  to  revise  the  findings  of  fact  of  the  Magistrate 
and  of  the  Sessions  Judge  in  appeal  are  inadequate.  There  area  great 
many  witnesses  who  depose  to  the  presence  of  the  convict  at  the  riot  and  to 
his  taking  a  leading  part  therein.  It  was  within  the  competence  of  the 
Courts  below  to  convict  on  such  evidence,  and  the  fact  that  the  name  of 
this  prisoner  was  not  mentioned  in  the  Police  proceedings  till  some  days 
after  the  riot,  is  not  only  ambiguous  in  its  bearing  on  the  case,  but  haa 
(2)  Vide,  ante,  p.  53.    •Criminal  BuHng  11  0/I886.  Criminal  Revision  No,  14  of  1S86. 
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also  been  discussed  by  both  Oourts.  Any  interferenoe  with  such  findings 
would  tend  to  weaken  the  feeling  of  responsibility  of  the  Courts  which 
haTe  to  deal  with  the  facts,  and  would  encourage  applications  which  are 
really  appeals,  in  cases  where  no  appeal  is  allowed  by  law.  It  is  truCi  no 
doubt,  that  section  439  of  the  Code  of  Criminal  Procedure  confers  on  the 
High  Court,  as  a  Court  of  Revision,  the  powers  of  an  Appallate  Court;  but» 
as  observed  by  KemhaUj  I.  in  Q^e&ay.Shekh  Saheh  Bddrudin  (1)  the 
Couit,  in  the  excercise  of  its  discretion,  will  refuse  to  interfere  in  regard  to 
findings  of  fact  except  on  very  exceptional  grounds.  We,  thereforCi  reject 
the  application. 


9  February  2886.  Bibdwood  A  Jabdihi,  JJ» 

Queen-BmppeMi  v.  Rupya.* 

0imfessicn'^BetraeH(m^BUice'4eating  and  imdueemeiU'-^Oriminal  Pr0e€dur§  Code  (Act 
X  of  188S),  8oe.  99S^  Judge. 

The  acdued,  who  was  charged  with  the  offence  of  morder,  had  made  two  confessions  i 
the  first  before  the  First  Class  Magistrate  of  Jannar  and  the  second  Wore  the  committing 
Magistrate.  On  his  trial  before  the  Conrt  of  Sessions  he  retracted  the  confessions  and  oUeged 
that  he  was  beaten  by  the  Police  and  that  the  confessions  were  caased  bj  inducement  offered 
bj  the  Police  :— 

Held,  (I)  that  for  the  proper  disposal  of  the  case  it  should  hare  been  determined  whether 
the  confession  was  first  induced  bj  the  illegal  promise  to  which  the  Police  Patel  deposed,  and 
whether  that  inducement  still  existed,  or  had  been  effectually  dispelled  when  the  Magistrate 
recorded  the  confessions.  If  such  inducement  had  been  given,  and  had  not  been  effectually 
dispelled  until  after  the  respective  confessions  had  been  recorded,  it  mutt  be  held  that  they 
were  inadmissible; 

(8)  That  under  section  S98  of  the  Code  of  Criminal  Procedure  it  is  the  duty  of  the  Judge^ 
••at  his  discretion,  to  prevent  the  production  of  inadmissible  evidence  whether  it  is  or  ii not 
objected  to  by  the  parties  "  ;  and  also  **  to  decide  npon  all  matters  of  fact,  which  it  may  be  ne-^ 
cessary  to  prove  in  order  to  enable  eridence  of  particular  matters  to  be  giren*'.  The  Judge 
ought,  therefore,  to  have  made  some  inquiry  into  the  allegation  of  the  prisoner  about  the  tutor- 
ing, which,  he  said,  had  resulted  in  his  confessions. 

Judgment. — The  prisoner,  Rupya,  a  koli  by  caste,  was  tried  before 
Dr.  Pollen,  Acting  Sessions  Judge  of  Poona,  and  a  jury,  on  a  charge,  under 
section  302  of  the  Indian  Penal  Code,  of  murder,  by  causing  the  death  of 
one  Nami,  the  wife  of  Barkya,  at  Sonavle,  on  or  about  the  13th  October 
last.  The  Jury  were  not  unanimous  in  their  opinion :  one  only  considered 
the  prisoner  to  be  guilty  of  murder  :  the  other  four  found  that  he  was  not 
guilty,  either  of  murder  or  culpable  homicide.  The  learned  Judge  inquir- 
ed  of  them  whether  the  majority  found  that  Nami's  death  was  caused  by 
the  act  of  the  prisoner  :  on  which  two  of  them  answered  in  the  negative 
and  the  other  two  said  it  was  doubtful.  The  Judge  recorded  that  he 
disagreed  so  completely  with  the  verdict  of  the  majority  that  he  consider* 
(1)  1. 14.  Bh  8  Bom,  197.  *  Criminal  Ruling  12  (/ 1886,  Criminal  Reference  No«  IfH)  of  1895. 
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ed  it  necessary  for  the  ends  of  justice  to  refer  the  case  for  the  orders  of 
the  High  Oourt  under  section  307  of  the  Oode  of  Criminal  Procedure.  In 
his  letter  referring  the  case,  he  states  his  opinion  that  the  prisoner  was 
guilty  of  the  murder.  The  letter  shows  that  this  opinion  was  chiefly 
based  on  the  prisoner's  confession  to  the  Committing  Magistrate,  which 
although  retracted  at  the  trial,  was,  the  learned  Judge  considered,  confirm- 
ed  by  a  previous  confession  made  to  another  Magistrate,  by  the  admission 
of  the  prisoner  at  the  trial  that  he  had  hidden  the  woman's  sari,  by 
the  fact  that  he  pointed  out  this  eari  to  the  Police,  and  by  certain 
other  corroborations  in  the  testimony  of  witnesses.  These  corroborations 
and  the  value  to  be  attached  to  the  confession  are  more  fully  set  forth  in 
the  charge  to  the  Jury. 

At  the  bearing  of  the  case,  it  was  urged  before  us  that  the  prisoner 
had  alleged  in  his  answers  to  the  Sessions  Judge  that  he  had  been  beaten 
by  the  Police  and  told  to  say  to  the  Magistrate  that  he  had  put  the  dead 
body  into  the  pool  where  it  was  found.  This  and  other  parts  of  the  confes- 
sion he  denied  to  be  true.  We  noticed  that  the  Judge  had  made  no  inquiry 
into  these  allegations,  as  he  ought  to  have  done  for  the  reasons  stated  by 
Westropp,  C.  J.,  in  Regina  v.  KashiruUh  Dinkar  (I).  We  directed 
further  evidence  to  be  taken  in  order  to  ascertain  whether  the  confession 
was  voluntary,  and,  therefore,  admissible  in  evidence.  A  number  of 
witnesses  have  since  been  examined  on  this  point  by  Mr.  Candy,  who  has 
succeeded  Dr.  Pollen  as  Sessions  Judge. 

From  this  evidence,  we  gather  that  the  corpse  was  found  in  a  pool  of 
water  on  the  14th  October  :  it  was  then  taken  out  and  put  back  again 
until  the  arrival  of  the  Chief  Constable.  The  Police  Patel  does  not  appear 
to  have  held  the  inquest  forthwith  as  he  ought  to  have  done  under 
Eombay  Act  VIII  of  1867,  section  11.  The  prisoner  was,  however,  susr 
pected  as  being  the  murderer,  and  information  was  at  once  sent  to  the 
Police.  The  next  day,  Thursday,  the  15th  October,  the  Chief  Constable 
arrived  and  arrested  the  prisoner.  The  Patel  told  the  Committing 
Magistrate  that,  on  this  occasion,  the  prisoner  confessed  to  the  Police,  and 
was  then  sent  to  Junnar  in  order  that  his  coafession  might  be  taken  by 
a  Magistrate.  On  Friday,  the  16th,  the  Chief  Constable  sent  the  prisoner 
to  Junnar,  a  distance  of  14  miles.  On  the  road,  they  met  a  Magistrate 
Mr.  Joshi,  who  has  stated  that  he  saw  no  signs  of  ill-treatment,  but  who 
does  not  appear  to  have  spoken  to  the  prisoner,  Mr.  Joshi  told  the  Police 
to  bring  him  to  Junnar.  The  same  evening,  without  again  seeing  the 
prisoner,   but   on   reading   a  communication   from   the   Chief   Constable 

(1)  8  Bom.  H.   C.  186-188, 
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which  has  not  been  produced,  Mr.  Joshi  sanctioned  the  detention  of  the 
prisoner  in  Police. custody  for  six  days.  He  did  not  record  his  reasons  for 
giving  this  sanction  and  so  failed  to  comply  with  the  requirement  of 
section  167  of  the   Criminal  Procedure  Code. 

On  Saturday,  the  17th  October  two  Constables  took  the  prisoner  back 
to  Sonavle  and  very  soon  after  his  arrival  in  that  village  he  made  a  state- 
ment after  which  he  pointed  out  the  sari  in  a  place  where  it  had  been  con- 
cealed. The  evidence  taken  since  the  trial  about  this  statement  which  is 
said  to  have  amounted  to  a  confession  is  discrepant.  The  police' witnesses 
say  it  was  not  made  to  the  police  but  to  the  villagers,  and  under 
exhortation  proceeding  from  the  villagers  alone.  If  so  the  state- 
ment might  be  admissible  in  evidence  but  we  notice  that  evidence  of 
its  purport  was  not  given  at  the  trial.  The  Police  Patel  has  deposed  as 
follows : — '*  The  Police  did  not  beat  the  prisoner,  but  they  said  to  him  *we 
will  save  you,  we  will  not  get  you  into  trouble  ;  if  you  did  it,  confess  the 
truth.'  Naruya  Mhar,  Constable,  and  Gangya  a  village  Mhar  and  Dhanji, 
prisoner's  uncle,  said  this."  If  the  Patel's  story  is  believed  it  may  be 
doubted  whether  the  alleged  confession,  or  at  least  part  of  it,  would  be 
admissible  in  evidence. 

On  Sunday,  the  18th  October,  the  prisoner  was  taken  back  by  the 
Chief  Constable  and  Police  to  Junnar. 

On  Monday  the  19th,  he  was  brought  before  Mr.  Joshi  at  3  P.M. 
This  Magistrate  ordered  the  Police  to  withdraw  ;  and  then,  as  the 
prisoner  admits,  asked  him  if  he  had  been  ill-treated,  and  on  his  denial 
recorded  his  confession.  A  question  to  this  effect  and  an  answer  denying 
inducement  are  recorded  at  the  end  of  the  examination, 

Mr.  Snow,  a  Magistrate  then  in  Poena,  had  ordered  the  case  to  be  sent 
there  to  him  ;  and  on  Thursday  the  22nd  October  the  Police  party  started 
with  the  prisoner  for  Poona,  where  they  arrived  on  the  following  Sunday. 
On  the  Monday  Mr.  Snow  transferred  the  case  to  Mr.  Kanga  who  is  the 
Committing  Magistrate.  On  Tuesday  this  Officer  began  his  inquiry.  ,  The 
Chief  Constable  made  a  suggestion  to  him  that  he  should  record  the 
prisoner's  confession  at  once,  lest  he  should  retract  it.  Mr.  Kanga 
declined  to  do  this,  but  took  some  of  the  evidence  for  the  prosecution.  On 
Wednesday;  the  28th  October,  he  recorded  what  was  treated  by  the  Sessions 
Judge  as  a  full  confession  ;  and  on  the  30th,  he  committed  the  prisoner  to 
be  tried  by  the  Court  of  Session.  It  is  brought  to  our  notice  by 
Mr.  Candy  that  from  the  time  of  leaving  Junnar  the  prisoner  was  in  the 
custody  of  the  Junnar  Police,  and  that  the  Chief  Constable  was  present  in 
Mr.  Kanga's  Court  throughout  the  inquiry   suggesting   questions  for  the 
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prosecution.  He  was  also  present  when  the  confession  was  recorded. 
Mr.  Kanga  deposes  that,  at  one  stage  of  the  case,  having  some  suspicion, 
that  the  prisoner  might  have  been  beaten  and  ill-treated  by  the  police,  he 
asked  him  if  such  was  the  case,  when  the  prisoner  replied  that  he  had  no 
complaint  to  make.  The  Junnar  Police  were  present  in  Court  at  the 
time.  The  question  and  answer  have  not  been  shown  us  on  the  record. 
When  the  complainant  was  being  examined  the  prisoner  fainted 
and  fell  down ;  and  it  has  been  asserted  by  him  that  he  had  been 
primed  with  ganja. 

Had  all  this  evidence  been  before  the   Sessions   Court  at  the  trial  it  is 
probable  that  the  pleader  for  the  defence   who   urged  on   the  Jury  that  the 
oonfession  was  neither  voluntary  nor  true  could  have   argued  that   its 
origin  was  the  inducement  oflFered  by  the  Police  at   Sonavle   on   the  17th 
October  after  the  prisoner's  return  from  Junnar,  and  that  this  inducement 
was  still  operating  on  his  mind  on  the  19th  when   he   made  his  confession 
to  Mr.  Joshi.     It  would  then  have  been  the  duty   of  the  Judge  to  consider 
whether  this  same  inducement  had   continued  to   operate  until  the  28th 
October  when  the  second  confession,   viz.,  that  made  to  Mr.   Kanga  was 
recorded,  the   prisoner    having    all   this   time    been  in   the    same  Police 
custody.  See— 3  RvfSeeU  on   Crimea,  458,  5th  Ed.  ;     Ta/yhr  on  EviAenoe 
section  802  ;   Regina  v.  Navroji  Dadabhai  (2).     We  have  anxiously  con- 
sidered the  new  facts   elicited   by  Mr.   Candy,    some  of  which  have  been 
recited,  while  many  others  closely   connected   with  them  are  mentioned  in 
the  depositions  he  has  recorded.     It   is  necessary,  we  think,  for  the  proper 
disposal  of  the  case  to  determine  whether  the   confession  was  first  induced 
by  the  illegal  promise  to  "which  the  Police  Patel  has  deposed,  and  whether 
that  inducement  still  existed  or  had  been   effectually  dispelled  at  the 
times  when  Mr.  Joshi  and  Mr.   Kanga  recorded  the  later  confessions.  If  it 
should  be  the  fact  that  such  inducement  had  been  given  and  had  not  been 
effectually  dispelled  until  after  the  respective  confessions  had  been  record- 
ed, it   would  have  to  be  held  that  they  were  inadmissible.     This  point 
should  have  been  dealt  with  by  the  Judge.    The   Code   of  Criminal    Proce-. 
dure  in  section  298  lays  down  the  duty  of  a  Judge   in  cases   tried  by  Jury. 
Among  other  things  it  is  his  duty  *•  at  his  discretion   to   prevent   the  pro- 
duction of  inadmissible  evidence  whether  it  is  or   is    not  objected  to  by  the 
parties  ;"  and  also  **to  decide  upon  all  matters  of  fact,    which   it  may  be 
necessary  to  prove  in  order  to  enable  evidence  of  particular  mattes  to  be 
given".    For  these  purposes,   the  Judge  is  armed  with   very    considerable 
powers  of  putting  questions  by   section    165   of  the  Indian   Evidence  Act. 
These  powers,  he  ought  to  exercise   on   fit  occasion.     We   think    that  the 
Judge  ought  to  have  made  some  enquiry  into  the  allegation  of  the  prisoner 

"'  C3)  9.  Bom.  H.  Cn  858.  ' 
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about   the   tutoring,    which,   he   said,   had   resulted   in   his     confessions- 
As  remarked  by  Weatropp,  C.  J.  in  Regina  v.    Kashinath   Dinkar  (3), 
^4t  would  be  a  most  perilous  doctrine*  for  the  subject   were  this   Court   to 
sanction  the  supposition  that  the  retraction  of  confessions   and   assertion 
of  ill-usage  as  their  producing   cause  are   so   invariably  true  as  to  warrant 
Courts  of  Justice  in   rigidly   closing   their   ears    and  refusing  to  entertain 
and  investigate  that  assertion."     The    same  learned  Judge   remarks    also 
that  "the  constant  iteration  of  such  charges   against   the   Native   Police  is 
also  suggestive  that  their  recurrence  would   not  be    so  continual  were  they 
at  all  times  without  foundation.     In  the  lengthy   discussion  of  this  subject 
in  Queen- Empress  v.  Bahn  Lot  (4)  by  a  Full  Bench,   the   Officiating   Chief 
Justice  of  the  High  Court  OF  the  North   Western  Provinces   observes 
that  "it  is  impossible  not  to  feel  that  the  average  I  id.ai  Pjlloomia,  with 
the  desire  to  satisfy  his  superiors  before,  and  the   terms  of  the  Police    Act 
and  Rules   behind  him,  is    not  likely    to    be  over-nice   in   the    methods 
he  adopts  to  make  a   short    cut   to   the    elucidation   of  a   difficult   case  by 
getting  a  suspected  person   to   confess."     Where   learned   Judges  of  great 
experience  think  it  necessary  to  inquire   into   and   scrutinize   this    sort  of 
evidence  with  caution  and  hesitation  it   is   no   matter   of  wonder  that  in 
capital  cases  the  Jury  should  often    refrain   from   convicting   on    retracted 
confessions.     Accordingly  in  the  present,  as   in  other    similar  cases  lately 
before  us,  the  reflection  forces  itself  upon  us  that   the    evidence    about  the 
circumstances   of  the  confession  should  have  been  so  presented  to  the  Jury 
as  to  clear  up  any  doubts  based  upon  their  general    experience    of  confes- 
sions  which   they    might  reasonably  entertain  although  these  doubts  may 
not  be  shared  by  the  Sessions  Judge,     It   must   never  be   forgotten   that 
where   trial  by  Jury  exists  it  is  the  province  of  the  Jury   to  decide  matters 
of  fact  and  the   tests   they   apply   may   vary   from  those  which  commend 
themselves  to  the  Judge.     Were    these    considerations  more     carefully 
acted  on  there   would  doubtless  be  fewer   occasions  of  difference  between 
the  Jury  and  the  Judge  and  fewer   references  to  this   Court,  on  which,  in 
such  cases,  the   duties   of  both  Judge  and  Jury  are   imposed. 

The  additional  evidence  taken  under  our  direction  makes  it  necessary 
to  examine  into  the  admissibility  and  value  of  the  confessions — matters 
not  sufficiently  dealt  with  at  the  trial.  In  charging  the  Jury  the  Sessions 
Judge  said  **  If  the  confession  before  the  Junnar  Magistrate  stood  alone,  a 
question  might  arise  as  to  its  voluntariness  and  admissibility :  but  in  this 
case  it  is  confirmed  and  amplified  by  his  examination  before  the 
committing  Magistrate  which  is  admissible  and  may  be  presumed  to  be 
voluntary."     The  record  of  the  trial  does  not  disclose   the   reasons   which 

(3)  8  Bom,  H.  C,  138.    (4)  L  L.  B.,  6  All.,  509. 
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may  have  induced  the  Judge  to  suspect  the  validity  of  the  confession 
made  to  Mr,  Joshi ;  but  the  additional  evidence  confirms  the  impression  he 
seems  to  have  entertained.  It  would  appear  that  the  confession  at 
Sonavle  was  wrongly  induced.  The  Police  say  that  the  Chief  Constable 
got  the  villagers  to  put  the  questions,  whereas  the  Police  Patel  says 
that  the  Police  themselves  made  the  illegal  promise  to  prisoner  that,  if  he 
would  confess,  they  would  save  him  from  the  consequences  of  the  crime. 
With  the  light  of  the  new  evidence  to  guide  us  we  must  hold  the  confession 
made  to  Mr.  Joshi  to  be  invalid.  If  the  Police  had  given  the  prisoner 
any  hint  or  threat  that  he  was  in  their  power,  the  conduct  of  this 
Ma^'istrate  Avas  in  every  way  calculated  to  confirm  the  impression,  and 
lead  him  to  suppose  that  the  protection  of  the  Magistracy  was  merely 
formal  and  wholly  inefiectual.  Mr.  Joshi  has  deposed  as  follows:— "I 
did  not  record  any  reasons  according  io  section  167.  I  thought  that  it 
was  a  murder  case  and  as  the  Police  had  obtained  no  clue  it  was  necessary 
to  give  sanction."  The  illegal  omission  to  record  any  reason  for 
confining  the  prisoner  for  six  days  in  Police  custody,  a  period  far  in 
excess  of  the  usual  24  hours  allowed  for  Police  investigations  shows  the 
perfunctory  character  of  the  Magistrate's  action.  No  order  of  the  kind 
ought  to  be  parsed  imless  the  Magistrate  finds  grounds  for  believing  that 
the  accusation  is  well-founded.  But  the  Magistrate's  statement  quoted 
above  leaves  room  for  the  inference  that  he  passed  the  order  under  the 
supposition,  that  there  was  no  ground  for  connecting  the  prisoner  with 
the  crime.  Were  such  procedure  general,  the  despair  of  protection 
against  the  Police  would  soon  becomc%  sufficient  motive  to  accused  persons 
for  making  confessions  at  their  pleasure.  If  as  Mr.  Candy  appears  to 
think  the  case,  it  is  the  "  custom  "  of  some  of  the  Magistrates  of  Poena 
District  to  evade  their  duty  even  in  cases  where  the  life  of  the  prisoner 
mat  be  in  jeopardy  and  to  authorize  detention  by  the  Police  as  a  matter 
of  course,  without  recording  reasons,  but  only  the  phrase  "  for  inquiry,'' 
the  District  Magistrate,  to  whom  we  direct  that  a  copy  of  this  Judgment 
be  sent  will  doutless  use  to  the  utmost  all  his  lawful  powers  to  check  a 
practice  so  fraught  with  danger  to  the  administration  of  Criminal  Justice. 

When  brought  up  again  before  Mr.  Joshi  on  the  19th  October  after  he 
hid  been  taken  to  Sonavle  and  induced  to  confess  and  then  brought  back 
to  Junuar  the  prisoner  told  Mr.  Joshi  that  he  had  not  been  illtreated  or 
induced  to  confesa.  But  there  is  nothing  to  show  that  it  came  to 
Mr.  J^shi's  knowledge  that  he  had  already  confessed  at  Sonavle  ;  and  the 
prisoner's  own  explanation  to  account  for  his  reply  is  that  he  was  afraid 
ot*  tlic  Police.  We  are  bound  to  say  that  persons  in  custody  are  not  likely 
to  feel  much  protection  in  the  presence  of  Magistrates  who  act   in   so  per^ 
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functory   and  unconcerned   a  manner  in  oases  of  the  very  highest  import- 


ance. 


On  consideration  of  the  Patel'a  evidenco  about  what  took  place  at 
Sonavle  and  the  procedure  of  the  Magistrate,  we  are  of  opinion  that  the 
<;onfes8ion  made  on  the  19th  October  to  :\Ir.  Joshi  was  probably  made 
under  the  influence  of  an  illegal  promise  and  was   really   inadmissible  as 

evidence. 

This  finding  distinguishes  the  case  from  that  of  liegina  v.  BalvaTit  (5) 
where  this  Court  held  that  the  confession  hai  not  been  obtained  by  unlaw- 
ful pressure,  and  concurred  in  the  opinion  of  the  Judge  against  the  verdict 
oy  which  a  majority  of  the  Jury  found  the  prisoner  not  guilty.  We  have 
next  to  consider  the  remaining  evidence.  We  think  that  in  the  absence 
of  evidence  to  the  contrary  the  presumption  woulH  be  that  the  prisoner 
having  once  confessed  might  feel  himself  under  the  influence  of  the  same 
inducement  when  before  Mr.  Kanga  ;  and  the  facts  already  mentioned, 
especially  the  facts  that  during  the  interval  he  was  in  the  custody  of  the 
Junnar  Police,  ought  to  make  us  hesitate  to  accept  the  latter  confession 
as  altogether  voluntary.  We  ought  not  lightly  to  disregard  the  verdict 
of  the  majority  of  the  Jury  ;  and  would  not  overrule  it  even  by  directing 
a  new  trial  except  for  special  reasons. 

We  think,  however,  that  we  are  bound  also  to  notice  the  corrobora- 
tions of  the  confession  mentioned  in  the  Judge's  charge  and  the  fact  that 
there  is  no  proof  of  the  beatings  alleged  by  the  prisoner  to  have  been 
suff'ered.  by  him  from  the  Police  on  the  way  to  Poona.  But  of  the  value 
of  the  corroborations,  especially  of  the  testimony  of  the  child,  Kondi,  and 
the  doubtful  witnesrEsu,  it  would  be  difficult  for  this  Court  to  judge 
without  having  the  witnesses  before  it ;  and  as  we  think  we  have  already 
shown  there  is  a  great  deal  of  important  evidence  which  ought  to  have 
been  elicited  by  the  Magistrate,  but  was  not  collected  until  after  this 
Court  had  ordered  it  to  be  taken.  This  evidence  also  can  best  be 
appreciated  by  a  Court  with  the  witness  before  it ;  and  we  hesitate  greatly 
to  decide  a  case  of  this  kind  on  evidence  which  was  not  before  either  the 
Judge  or  the  Jury  by  whom  the  prisoner  was  tried.  The  case  is  one  which 
cannot  be  tried  piece-meal  ;  the  facts  bearing  on  the  confession 
before  Mr.  Kanga  and  on  the  finding  of  the  sari  are  too 
numerous,  and  the  evidence  too  conflicting.  The  principle  of  the 
Criminal 'procedure  is  that  in  districts  where  trial  by  Jury  exists 
the  verdict  on  facts  should  be  that  of  the  Jury.  The  prisoner  would 
probably  have  been  well  advised  if  he  had  asked  for  an  adjournment  in 
(5)  n  Bom.H,  C„  137. 
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order  to  prove  the  inducemeot  under  which  he  said  he  had  confesped.  But 
as  the  Judge  took  scanty  notice  of  his  repeated  allegation  of  torture  and 
tutoring  ,we  do  not  think  such  omission  can  be  justly  pressed  against  an 
ignorant  prisoner. 

In  determining  the  course  we  ought  now  to  take,  we  have  considered 
precedents  and  have  been  helped  by  the  Judgment  of  MdviU,  J.,  Regina  v^ 
Hamaswami  MudUar  (6),  where  a  new  trial  was  ordered  by  this  Court  on 
the  appeal  of  the  prisoner.  There  some  of  the  evidence  was  held  to  be 
inadmissible.  In  examining  the  remainder  the  Court  found  it  "  of  such  a 
character  as  to  render  it  difficult  to  pronounce  upon  its  value  without 
having  an  opportunity  of  hearing  the  evidence  given."  This  was  one  of 
the  reasons  for  ordering  a  new  trial :  another  was  that  further  evidence 
was  likely  to  elucidate  the  case.  This  decision  was  followed  in  Regina  v. 
.Amrita  Oovind  (7),  where  tte  evidence  left,  after  rejecting  the  inadmis- 
sible part,  was  not  conclusive  either  of  the  guilt  or  innocence  of  the 
appellant.  Mr.  Justice  West  remarked  in  delivering  Judgment : — "  The 
adjudication  on  questions  of  fact  in  such  cases  appears  to  have  been  left  by 
the  Legislature  (interpreting  its  words  by  these  decisions)  in  the  hands  of 
a  Jury  in  those  districts  in  which  the  Local  Government  directs  trials  of 
oflfences  to  be  held  by  Jury  ;  and  if  we  were  to  deal  with  this  case  as  we 
should  do  in  the  ordinary  case  of  a  trial  with  assessors,  we  should  be 
encroaching  upon  the  functions  assigned  to  a  Jury."  See  also  the 
ruling  of  Peacock,  G.  J.  in  the  case  of  Elaehee  Buksh  (8).  In  these  cases 
the  learned  Judges  felt  some  doubt  in  interpreting  the  meaning  of  the 
Legislature.  The  fact  that  section  280  of  the  Code  of  1872  was 
amended  in  accordance  with  these  decisions,  is  a  guide  to  the  proper 
interpretation  of  section  423  of  the  Code  of  1882  now  in  force.  It 
distinctly  allows  this  Court  to  use  its  discretion  so  as  to  order 
a  retrial ;  and  we  have  already  given  our  reasons  for  holding  that  under 
the  special  circumstances  and  peculiar  difficulties  of  this  case,  that  is  the 
proper  order  to  make. 

We  think  it  necessary  further  to  direct  the  Sessions  Judge  to  have 
the  prisoner  brought  before  him  in  order  that  our  judgment  and  order  may 
be  explained  to  him,  and  that  he  may  have  another  opportunity  of  calling 
such  witnesses  as  he  may  require  for  his  defence.  It  is  obvious  that  the 
testimony  should  be  recorded  with  the  utmost  care  ;  and  in  pursuance  of 
the  principle  that  the  facts  should  be  laid  eis  carefully  and  fully  as  possi- 
ble before  the  Jury,  we  suggest  that  the  Hospital  Assistant  who  examined 
the  dead  body  should  be  called  as  a  witness  before  the  Court  of  Session. 
(6)  6  Bom.,  H,  C,  47.    (7)  10  Bom.  H.  C.  497.    (S)  5  W,  R.,  Cr.  B.  80, 
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Mr.  Candy  has  given  reasons  why  that  evidence  should  be  taken  with  very 
great  care  and  the  grounds  of  the  opinion  of  the  witness  fully  inquired 
into. 

For  the  foregoing  reasons  we  now  order  that   the   prisoner  be   retried 
by  the  Court  of  Session. 


11  February  1886.  BiBDwooiy  &  Jardinb,  JJ 

In  P6  Hopmusjee  Nasapwanjl.* 

CrinUnai  Procedure  Code  (Act  X  of  1882),  See.  188— Po/ifica^  Agent^Certificate^ 
Beealling  the  certificate. 

When  a  District  Magistrate,  in  the  capacity  of  Political  Agent,  once  grants  a  certificate^ 
under  section  188  of  the  Code  of  Criminal  Procedure,  for  the  trial  of  a  case  by  a  Second  Class 
Magistrate  of  the  District,  the  latter  is  legally  seized  of  the  case,  and  the  Political  Agent  has  no 
aathority,  thereafter,  to  recall  his  certificate  or  to  issue,  as  District  Magistrate,  a  warrant  for 
Ihe  arrest  of  the  accused  on  the  requisition  of  the  State  Authorities  and  to  order  his  removal  to 
the  Native  State. 

The  petitioner  Hormusji  was  a  British  subject  residing  in  Venkal  in 
Bulsar  Taluka.  On  a  complaint  under  section  323  of  the  Indian  Penal 
Code  having  been  made  against  him,  in  the  Court  of  the  Nyayadhish  of 
Dharampore,  a  Native '  State,  a  warrant  was  issued  against  him  by  the 
District  Magistrate  of  Surat,  on  the  requisition  of  the  Dharampore 
Authorities,  for  his  apprehension  and  delivery  to  the  Dharampore  Authori- 
ties. Horumsjee,  thereupon,  applied  for  and  obtained  from  the  District 
Magistrate  of  Surat,  an  order  under  section  188  of  the  Criminal  Procedure 
Code,  directing  that  the  trial  should  take  place  in  British  India  before  the 
Second  Class  Magistrate  of  Bulsar.  This  order,  however,  did  not  meet 
with  the  approval  of  the  Dharampore  Darbar  who  insisted  upon  Hormusjee 
being  delivered  upto  them.  The  District  Magistrate,  thereupon,  recalled 
his  own  order  and  issued  a  warrant  against  Hormusjee  for  his  apprehen- 
sion and  delivery  to  the  Dharampore  authorities.  Hormusjee  applied  to 
the  High   Court. 

Mr.  Mamhshah  J.  Talyarkhan^  for  the   applicant. 

Per  Curiam.— When  Mr.  Mulock,  as  Political  Agent,  had  once  grant- 
ed his  certificate  under  section  188  of  the  Code  of  Criminal  Procedure  for 
the  trial  of  the  case  against  the  applicant  by  the  Second  Class  Magistrate 
of  Bulsar,  the  latter  was  legally  seized  of  the  case,  and  the  Political  Agent 
had  no  authority,  thereafter,  to  recall  his  certificate  or  to  issue,  as  District 
Magistrate  of  Surat,  a  warrant  for  the  arrest  of  the  applicant,  on  the 
requisition  of  the  Dewan  of  Dharampore,  and  to  order  the  applicant's 
removal  to  Dharampore.  Mr.  Mulock's  order  of  23rd  December  1885 
directing  the  arrest  and  removal  of  the  applicant  is,  therefore,  reversed  ; 
^Orimmal  Ruling  18  0/I886.  Criminal  Revision  No.  6  of  1886. 
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and  the  Second  Class  Magistrate  should  now  proceed  with  the  case,  accord- 
ing to  law. 

Order. — The  order  of  the  District  Magistrate  of  Surat  dated  the  23rd 
December  1885  directing  the  arrest  and  removal  of  the  applicant  is 
reversed  and  the  Second  Class  Magistrate  should  now  proceed  with  the  case 
according  to  law. 


15  Fehruary  1886^  Bfrdwood  <fe  Jardinb,  JJ. 

Queen-Emppess  v.  Mlya  Saheb.* 

Abkari  Act  {Bom.  Act  Vof  1878).  Sees.  56,  60— LanJ  'Eievtnue  Code  ( Ham.  V of  1879),  Ste* 
S09 — Magistrate — Appeal — Enhanemnent  of  sentence. 

The  accused  was  conricted  by  a  Second  Ciass  Magistrate  of  the  offence  of  a  breach  of  a  license 
under  the  Boi'bay  Abkari  Act,  1878,  and  fimdRs.  10.  In  appeal  the  First  Class  Migistrate 
under  section  60  of  the  Act  and  section  ^09  of  the  Bombay  Land  Revenue  Code,  enhanced  th« 
fine  to  Rs.- 100:— 

Heldf  that  section  60  of  the  Bombay  Abkari  Act  did  not  apply.  The  accused  was  con? icted 
by  a  Magistrate  under  section  56  of  the  Act  and  in  appeal  the  First  Class  Magistrate  could  not 
make  any  order  under  section  209  of  the  Bombay  Land  Reyenne  Code. 

The  accused  was  convicted  by  the   Second   Class   Magistrate    of  Judi, 

of  the  offence  of  a  breach  of  a  license  under  the  Bombay  Abkari  Act,  1878,  in 

selling  liquor  below  the  specified  strength,    under   section  46  of  the    said 

Act,    and    sentenced   to   pay  a    fine  of  Rs.    10.     In  appeal,  the  First  Class 

Magistrate  of  Bijapur  enhanced  the  fine  to  Rs.  100. 

Order. — Section  60  of  the  Abkari  Act  (Bom.  Act  V  of  1878)  has  no 
application  to  the  present  case.  The  accused  was  convicted  by  a  Magis- 
trate under  section  56  of  the  Act,  and,  in  dealing  with  the  appeal  before 
him,  the  Magistrate  First  Class  could  not  make  any  order  under  section  209 
of  the  Land  Revenue  Code.  We  reverse  the  sentence  passed  by  the  Magis- 
trate First  Class  and  restore  that  passed  by  the  Second  Class    Magistrate. 


15  February  1886  Bibdwood  &  Jabdikb,  J  J. 

Queen-Empress  v.  Revubal.t 

Confessicn^Admiuibility — Retraction  -^Magistrate—Beeording  of  confess ion-^Practie^-^ 
Ptoeedure. 

The  Couns,  being  well  aware  of  the  safeguards  with  which  the  law  expressly  surrounds 
the  action  of  the  Police,  are  bound  to  approach  confessions  in  the  same  spirit  as  the  Legislature, 
and  to  remember  that  these  intended  safeguards  would  b?come  little  better  than  pitfalls  if  the 
confessions  were  treated  on  the  mere  record,  as  conclusive  of  their  own  validity. 

The  practice  of  taking  prisoners  b.-fore  Magistrates  not  having  jurisdiction  in  ihe  case,  for 
the  purpose  of  getting  a  confession  is  not  generally  'desirable.  It  is  still  more  objectionable  to 
send  prisoners  bjfore  diff-^rent  Magistrates,  each  of  whom  wou'd  have  imp?rfect  knowledge  of 
the  matter  from  only  taking  one  or^two  examinations. 


*Orvninal  Ruling  14  o/'i886.  Criminal  Rof^r-nce  No.  9  of  1886 
fOriminal  Appeals  Nos.  197,  198,  199  and  207  of  I8S5, 
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Judgment.— Many  of  the  facts  in  this  case  have  been  admitted  by   the 
prosecution  and  the  defence.     The  view  to  be   taken    of  them    may   vary, 
according  as  the   conduct   of  Revubai,    in   leaving  her   husband's   house, 
and  taking   the   ornaments  Avith  her    is   regarded    as   dishonest    and   as 
resulting   from   an    adulterous     connection    with     the     second    prisoner, 
Ramlal,  or  as  the  mere  result  of   waywardness  and  passion,  arising  out  of 
a   quarrel    with   the   husband,    Chanbasapa.      Mr.   A.     W.    Hughes,*  the 
Committing  Magistrate,'  committed  the  case  to  the  Sessions,,   because  as  he 
says,  he  considered  it  disclosed  a  conspiracy  requiring  heavier  punishments 
than  he  could  award.     One  of  the  Assessors   found   all    the    six   prisoners 
guilty  evidently  believing  the  theory  of  the   prosecution  :    the   other   took 
the  opposite  view  of  the  case  and  expressed  his  distrust  of  the   evidence   of 
the   Policeman   and   the   two  other    witnesses   to   the   discovery    of    the 
property.     Mr.  Tagore,  the  Sessions  Judge  of  Sholapur-Bijapur,  l3onvicted 
all  the  prisoners.     His  judgment  shows  that  he   accepted   the   prosecution 
theory  and  that  he  gave  very  considerable  weight   to   the    oral    statements 
and  recorded  confessions  made  by  the  different  prisoners  to  the    Police   and 
the  Magistrates.     He  held  that  those    prisoners    who    were    said   to   have 
received  the  ornaments  from  Revubai,  had  not  only  done  so,  but   had  done 
80   dishonestly.     Mr.   Tagore     makes     the    following     remarks    on    the 
confession   made   by   Revubai    to    Rao    Saheb     Ravji  Parashram     Barve 
Magistrate  of  the  2nd  Class  at  Sholapur,  on  the  5th  September,   five   days 
after  the  taking   of  the   ornaments  and  four   days   after   she   had   been 
arrested  : — **  Whether  this  confession  in  so  far  as  it  implicates  Ramlal    is 
admissible  as  evidence  against  him,   is   open    to   question,   but   I   see  no 
objection   to    its   being   used    as   against   the   person    making    it."     This 
confession  contiins  the  theory  of  the  prosecution  :  and  it  has  been   treated 
as  the  most  important  piece  of  evidence  in  the  case. 

There  are  many  reasons  which,  in  our  opinion,  male  it  matter  of 
regret  that  the  learned  judge  below  did  not  make  a  careful  enquiry  inta 
the  circumstances  under  which  that  confession  was  taken.  We  also 
think  that  the  question  of  its  validity  should  have  been  thoroughly  con- 
sidered in  the  written  judgment.  The  confession  had  been  retracted  before 
the  committing  Magistrate  on  the  2nd  October,  when,  Revu  said  that  she 
had  made  it  through  fear  of  the  Police  and  that  it  was  not  true  although 
nobody  had  told  her  what  she  should  say.  On  the  10th  November  she 
explained  to  the  Sessions  Judge  that  she  had  been  tutored,  adding,  *<I  was 
five  days  in  the  Chowdi  before  I  made  it.  I  was  taken  to  the  Magistrate 
on  Saturday."  In  the  same  statement  she  accounts  for  confessing  before 
the  Second  Class  Magistrate  to  an  improper  intimacy  with  Ramlal  by 
aying  that  the  Jamadar  got  her  to   say   so.     On    the   12th  November,  she 
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again  informed  the  Judge^  (who  had  reminded  her  again  about  what  she  had 
told  the  Second  Class  Magistrate  on  this  subject),  that  it  was  not  true, 
adding  *-I  was  confined  for  five  days  and  tutored  by  the  Police." 

It  was  the  duty  of  the  Committing  Magistrate  to  inquire  into  the 
matter  of  this  alleged  detention;  and  as  he  had  not  done  this,  it  was,  in 
our  opinion,  incumbent  on  the  Session  Judge  to  have  gone  to  the  root  of 
.the  matter,  more  especially  as  the  Head  Constable,  Syed  Ahamad,  when 
cross-examined,  said  he  did  not  remember  how  many  days  Revubai  was  in 
Police  custody  before  she  was  taken  to  the  Magistrate,  although  he  admit- 
ted it.  might  have  been  two  or  three  days.  The  accused  are  not  entitled  to 
see  the  Police  diaries,  but  the  Judge  might,  under  section  172  of  the  Crimi- 
nal Procedure  Code,  have  sent  for  them;  and  when  the 
Head  Constable  had  stated  that  he  did  not  remember  whether  h  e 
had  entered  his  proceedings  of  the  31st  August  in  a  diary  as  tho  law  requir" 
es,  we  think  the  propriety  of  sending  for  the  Police  diary  was    obvious. 

It  is  true  that  Mr.  Barve  certified  under  the  confession  that  he  had 
warned  the  woman,  and  that  she  was  not  in  Police  custody  when  he  wrote 
it  down  and  that  he  believed  it  to  be  voluntary.  It  is  not  at  all 
improbable,  however,  that  a  young  woman,  who  has  been  kept  for  days 
in  illegal  custody  by  Policeman  who  are  actively  engaged  in  getting  up 
evidence  against  her,  may  make  a  very  full  confession,  imputing  all  sorts 
of  guilt  to  herself  and  others,  in  order  to  terminate  what  must  be  a  state 
of  dreadful  anxiety  and  terror.  In  a  similar  case  the  late  Chief  Justice  of 
this  Court,  Sir  Jf.  iJ.  Weetroppy  pointed  out  the  necessity  of  great  care  on 
the  part  of  tribunals  in  order  to  give  proper  eflfect  to  the  very  careful 
provisions  of  the  law  respecting  confessions.  The  Courts,  being  well 
aware  of  the  safeguards  with  which  the  law  expressly  surrounds  the  action 
of  the  Police,  are  bound  to  approach  confessions  in  the  same  spirit  as  the 
Legislature,  and  to  remember  that  these  intended  safe-guards  would  become 
little  better  than  pitfalls  if  the  confessions  were  treated  on  the  mere 
record,  as  conclusive  of  their  own  validity.  A  prisoner,  especially  a 
young  woman  who  for  the  firet  time  has  left  her  husband's  care  and 
protection  and  for  the  first  time  has  found  herself  in  Police  custody  on  a 
criminal  charge,  is  open  to  many  inducements  as  regards  confession  ;  and 
it  would  be  wrong  to  assume  that  the  inducement  disappears  the  moment 
the  Police  withdraw  from  the  Magistrate's  room,  or  that  the  Magistrate's 
warning  or  caution  has  an  immediately  re-assuring  influence  on  her  mind. 
The  certificate  of  the  Magistrate,  under  the  record  of  the  confession,  was 
held  by  Westroppy  C.  J.,  not  to  ''preclude  an  inquiry,  on  appeal  to  the 
Sessions  Court,  into  the  circumstances  under  which  the  confession  might 
hnve   been  taken.     It  is  quite  possible",  the  Chief  Justice  went  on  to  say> 
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-**  notwithstanding  that  such  a  warning  might  have  b3en  given  by  a  Magis- 
trate, that  the  confessions,  as  evidence  against  the  party  confessing,  may 
iave  been  wholly  valueless.  For  instance,  a  party  may  have  been,  at  the 
time  of  confessing,  intoxicated  or  insane  or  under  some  temporary  delusion^ 
or  the  influence  of  fear  engendered  by  previous  maltreatment  of  the  Police 
or  other  persons  or  induced  to  make  admission  by  some  reward,  or  impro- 
per inducement  previously  held  out  to  him.  Allegations,  made  in  a 
regular  and  proper  manner  to  the  Session  Court,  that  a  confession  before  a 
Magistrate  was  given  under  any  such  circumstances,  should  receive  due 
attention  and  be  inquired  into,  and  if  the  Session  Court  were  to  refuse 
to  make  such  inquiry,  it  would  certainly  commit  a  very  great  error  in 
law  and  procedure.  It  is  no  legal  answer  to  a  demand  for  an  inquiry 
upon  such  allegations  that  the  Magistrate  had  warned  the  accused  that 
it  was  optional  with  him  to  answer  the  questions  put  to  him  or  not 
although  the  fact  that  such  a  warning  had  been  given  would  be  a 
legitimate  matter  for  comment  by  the  prosecutor.*'  Beg.  v.  Kaahi- 
'iiath  (1).  The  above  remarks  had  reference  to  an  appeal  before  the  Court 
of  Session  ;  they  apply  with  equal,  if  not  greater,  force,  to  trials  before 
such  Courts.  We  have  also  been  referred  by  Mr.  Kirkpatriok,  who  has 
argued  the  appeals  of  the  prisoners  Ramlal  and  Dindayal,  to  the  weighty 
observations  of  the  Chief  Justice  and  Judges  of  the  High  Court  of  the 
North-Western  Provinces  in  the  Pull  Bench  case,  QueeTi^Empress  v.  Bahu 
Xal  (2).  Another  instance,  showing  the  great  necessity  of  the  inquiry  by 
the  Courts  into  retracted  confessions,  appears  in  Qiteen  v.  Behary  Smgh 
and  others  (3),  which  was  a  case  of  torture  used  by  the  Police  to  extort 
confessions.  The  judgment  of  Mr.  Justice  Mwrkhy  may  be  perused  with 
advantage  by  the  Sessions  Judges  and  Magistrates,  as  indicating  the  evils 
which  the  Legislature  has  tried  t#  prevent.  We  are  of  opinion  that  the 
Sessions  Judge,  in  the  present  case,  ought  to  have  followed  the  procedure 
laid  down  by  Chief  Justice  Wedropp,  whose  remarks  constitute  a  parti- 
cular direction,  although  the  same  obligation  follows  from  "the  duty  of 
the  Session  Judge,  not  merely  to  receive  and  adjudicate  upon  the  evidence 
submitted  to  him  by  the  parties,  but  also  to  inquire  to  the  utmost  into 
the  truth  of  the  matter  before  him."  (Per  MdoiU^  J.  in  Begina  v.  Tukaram 
Bhavani  (4) ).  This  view  appears  to  have  received  legislative  sanction  in 
section  540  of  the  Code  of  Criminal  Procedure  and  section  165  of  the  Indian 
Evidence  A^ 

In  the  present  case  there  were  special  reasons  for  the  inquiry.    The 
iiwice  repeated  statement  of  the  prisoner  Revu  Bai,  to  the  Judge,  when  he 
pointed    out    to    her    that    she    had  admitted  adulterous    intimacy  with. 
Cl)  8  Bom.  H.  C,  126.  (2)  I.  L.  B,  6  All,  60f,  642,    (3)  7  W.  R.,  8  (4)  See,  ante  p.  63.       ^ 
33 
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Ramlaly  was   that   she  said  this    merely  because    she  had  been   induced 
to  say  it  by  the  Police,  who  had  kept  her  five  days  in  their  custody.    As 
already  noticed,  the  Head  Constable,  who  said  that  he  did  not   remember 
the  facts,  admitted,  in  cross-examination,  that  she  might  have    been  two* 
or  three  days  in  custody  before  she  was  taken  before  the  Magistrate,  Mr^ 
Barve.     What  Rcvu  said  ought  to  have    been  treated    by  the     Sessions 
Judge  as    an    allegation    of    illegal    practices    by   the    Police.     As  the 
committing  Magistrate,  who  appears   to  have  been  aware  of  all  the  facts 
about  the  custody  of  the  prisoners,  has  not  alluded  to  them  in  his  proceed- 
ings of  commitment,  as  the  Sessions  Judge  made  no  inquiry,  and   as  the 
alleged  illegal  custody  is  a  principal  ground  of  appeal,  we  have  examined 
the  vernacular  correspondence  passing  between  the  Chief  Constable,  Moro 
Gopal,  and   the   committing  Magistrate,   Mr.    Hughes,  the  Second  Class 
Magistrate,  Mr.  Barve,    and  the   Third   Class  Magistrate,  Mr.   Vishnu 
Ramchandra.     Ihey   all   appear  to  have  been   in   Sholapur  at   the  time 
and  one  of  them  at  least  was  cognizant  of  the  arrest  of  all  the  six  prisoners 
on  the  1st  September,  the  morning  after  the  alleged  theft.  But  on  examin- 
ing this  correspondence  and  all   the  other   papers  before  us  and    in  the 
absence  of  any  explanation  to  the  contrary   by  the  Government  Pleader, 
we  are  led  to  infer  that  not  one  of  the  six  prisoners  was  sent  to  a  Magis- 
trate within  the  legal  maximum  period  of  24  hours,  but   that   in  all  cases 
this  period  was  exceeded  without  first  obtaining   the  Magisterial   sanction 
required  by  law.     The   evidence    shows  that  Revu   was   arrested  on  the 
morning  of  the  1st  September;  the  correspondence  indicates  that  she  was  not 
brought  before  a  Magistrate  until  the  5th  September.     If  this   indication 
is  correct^  and  there  is   mucE    to   show  that  it    is,  and  nothing    to  the 
contrary,  the  statement  of  Revu  about  the  5  days'  illegal  detention  is  sub- 
stantially true.     As  the  law  is  clear   and   must  have  been  known  to  the 
Chief    Constable,    we    are  bound  to  inquire    what  motive  existed  for   the 
apparent  violation  of  law.    Police  Officers  do  not  expose   themselves  to 
departmental  censure  and  criminal  punishment  without  some  motive  :  and 
as  the  prisoners  alleged  a   particular   motive,   namely,   the  wish  to  get 
confessions  out  of  their  mouths,  it  would  have  been  a  reasonable  and  right- 
eous course  for  the  Sessions  Judge  to  have  made  inquiry  even  though  the 
Police,  the  Magistrate,  and  the   Public  Prosecutor  had  remained   silent, 
when  it  was  their  duty  to  ascertain  and  state  the  facts.  The  remarks  of  Chief 
Justice  WestTopp  in  Regina  v.  Kashinath  D'mkar  (5),  about  Public  Prosecu- 
tors  are  applicable  in  spirit  to  all  officers  concerned  with  the   administra- 
tion of  Justice, 

The  rules  of  the  law  providing  for  the  prompt  exercise  of  magisterial 
*"  ~"~  (5)  S  Bm*  H.  C.  B.,  ]S6»  153.  "  ^ 
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-authority  in  all  oases  of  arrest  are  stringent  as  well  as  clear.  The  princi- 
pal of  them  are  the  following: — 

"Secsa  A  Police  officer  making  an  arrest  without  warrant  shall,  without  unnecessarj 
•delaj  and  subject  to  the  provisions  herein  contained  at  to  hail,  take  or  send  the  person  arrested 
t>efore  a  Magistrate  haying  jurisdiction  in  the  case,  or  before  the  officer  in  charge  of  a  Police 
station.*' 

"Sec  61-  No  Police  officer  shall  detain  in  custody  a  person  arrested  without  warrant  for 
«  longer  period  than  under  all  the  circumstances  of  the  case  is  reasonable,  and  such  period 
shall  not  in  the  abHuce  of  a  special  order  of  a  Magistrate,  under  Section  i67,  exceed  24  hours, 
exclusiye  of  the  time  necesiary  for  the  jonrnej  from  the  place  of  arrest  to  theMagistrate's  Court.*' 

**See.  63.  Officers  in  charge  of  Police  stations  shall  report  to  the  District,  Magistrate,  or 
if  he  so  directs,  to  the  Subdiyisional  Magistrate,  the  cas*s  of  all  persons  arrested  without  war- 
rant, within  the  limits  of  their  respecHre  stations,  whether  suchjpersoiif  have  been  admitted  to 
bail  or  otherwise.'* 

'*Sec  167*  Whenever  it  appears  that  anj  investigation  under  this  Chapter  cannot  be  com- 
pleted within  th3  periol  of  24  hours  fixed  bj  section  6i,  and  there  are  grounds  for  l>elieTing  that 
the  accusation  is  well-founded,  the  officer  in  charge  of  the  Police  station  shall  forthwith  trans- 
mit to  the  nearest  Magistrate  a  copj  of  the  entries  in  the  diary  hereinafter  prescribed,  relating 
to  the  ca8^  and  shall  at  the  same  time  forward  the  accused  to  such  Magistrate. 

**  The  Magistrate  to  whom  an  accused  person  is  forwarded  under  this  section  maj,  whether 
he  has  or  has  not  jurisdiction  to  try  the  case,  from  time  to  time,  authorize  the  detention  of  the 
licensed  in  such  custody  as  such  Magistrate  thinks  fit, for  a  term  not  exceeding  fifteen  dajs.  If 
he  has  not  jurisdiction  to  trj  the  case  or  commit  it  for  trial  and  considers  further  detention 
unnecessar/,  he  may  order  the  accused  to  be  forwarded  to  a  Magistrate  haying  such  jurisdic- 
tiom 

**  A  Magistrate  authorizing  under  this  section  detention  in  the  custody  of  the  Police  shall 
record  his  reasons  for  so  doings" 

**  If  such  order  be  given  by  a  Magistrate  other  than  the  District  Magistrate  or  Snbdivisiona 
Magistrate,  he  shall  forward  a  copy  of  his  order,  with  his  reasons  for  making  it«to  the  Magis- 
trate to  whom  he  is  isunediatel^  subordinate.*' 

In  interpreting  the  corresponding  sections  of  the  former  code,  in  the 
torture  case  alluded  to  above,  Mr.  Justice  Markby  made  the  following 
remarks : — 

**  Moreover,  even  if  a  person  be  rightly  arrested,  it  does  not  rest 
with  the  discretion  of  the  Police  officer  to  keep  the  prisoner  in  custody 
where  and  as  long  as  he  pleases.  Under  no  circumstances  can  he  be 
detained  without  the  special  order  of  a  Magistrate  more  than  24  hours. 
M  the  expiration  of  24  hours,  unless  the  special  order  has  been  obtained, 
the  prisoner  must  either  be  discharged  or  sent  on  to  a  Magistrate,  and  any 
Jonger  detention  is  absolutely  unlawful."  We  may  add,  as  the  Oourts : 
below  have  not  noticed  the  matter  of  illegal  detention,  that  the  High 
Court  attaches  so  much  weight  to  the  due  observance  of  the  24  hours' 
jrulo  as  to  require  explanation  in  the  returns,  rendered  every  month,  of 
i»ases  in  which  the  period  has  been  exceeded,  and  has  given  particular 
directions  to  the  Magistrates  at  page  42  of  the  Circular  Orders  of  1884. 

It  is  admitted  that,  on  the  1st  September,  all  the  prisoners  had   beeoL 
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arrested,  all  the  ornaments,  except  two  (unimportant  in  the  consideration 
of  the  case)  has  been  found,  that  certain  admissions  by  the]!  prisoners  at 
the  time  of  the  disco verj  of  the  property  and  relied  on  as  incriminatory 
at  the  trial  had  been  made  and  written  down,  and  that  all  the  evidence- 
relied  on  by  the  prosecution  existed  on  that  day,  except  the  confessions. 
There  was,  in  our  deliberate  judgment,  no  reason  to  prevent  the  Ifagis*^ 
trate  having  jurisdiction  from  beginning  the  trial  or  inquiry  the  very 
next  day,  i.  e,,  on  the  2nd  of  September.  A  great  deal  of  the  evidence 
relied  upon  by  the  Judge,  but  disbelieved  by  one  Assessor,  consists  of 
statements  made  by  Revu  to  Ramlal,  by  Ramlal  to  Dindayal,  and  by  the 
other  prisoners  in  the  hurry  of  Police  investigation  when  they  were  going^ 
about  finding  the  property.  This  kind  of  evidence,  evanescent  in 
character,  easily  escapes  the  recollection  of  witnesses  ;  it  may  easily  be 
increased  or  altered  ;  and  it  is  in  every  way  desirable  that  it  should  be 
recorded  by  a  careful  Magistrate  soon.  But  besides  these  alleged' 
admissions  there  were  earlier  denials ;  and  in  justice  to  the  persons 
accused,  these  should  have  been  recorded  quickly.  Yet  Mr.  Hughes  dii 
not  begin  his  inquiry  until  the  2l8t  September,  although  it  is  stated  in  a 
charge  sheet,  dated  the  8th  September,  that  the  case  was  ready  on  the- 
latter  date.  No  evidence  of  any  value  was  got  in  the  interval  between* 
the  fifth  and  the  twenty-first.  If  any  remand  had  been  really  necessary,  it 
could  have  been  granted  by  the  Magistrate  after  beginning  the  trial  and 
nnder  section  344  of  the  Criminal  Procedure  Code ;  and  from  the  5th 
September,  a  judicial  mind  might  have  been  engaged  on  the  case,  watching- 
over  the  interests  of  justice  and  the  discovery  of  the  truth.  Both 
Mr.  Hughes  and  Mr.  Barve  were  Magistrates  competent  to  dispose 
judicially  of  the  case  against  all  the  prisoners ;  and  what  is  most 
important  to  notice  they  were  in  the  same  town  and  in  frequent  communis- 
cation  with  the  Police. 

The  extraordinary  course  was  adopted  of  sending  the  prisoners,  not 
to  the  one  Magistrate,  the  Deputy  Collector  Mr.  Hughes,  who  was  to  try^ 
the  case,  but  to  two  other  Magistrates,  one  of  whom  had  no  jurisdiction 
to  try  dishonest  receipts  of  stolen  property.  We  find  that  the  confessions 
were  recorded  as  follows: — 

3rd  September,  Devisingh's  by  Mr.  Vishnu  Ramchandra,  Magistrate 
of  the  3rd  Class. 

4th  September,  Teshoda's,  by  Mr.  Vishnu  Ramchandra,  Magistrate  of 
the  3td  Calss.  The  correspondence  shows  that  the  Chief  Constable  seat  her 
to  Mr.  liarve  on  the  3rd  to  have  her  confession  recorded  and  that  he  plac«- 
edher  in  jail. 

4th  September,  Laxman's,  by  Mr.  Barve, 
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5th  September,  Dindttyarsi  by  Mr.    Vishnu  Ramchandrai  to  wbonii, 
according  to  the  correflpondeoce,  he  had  been  sent  on  the  4th. 

5th  September,  Bevu's,  by  Mr.  Barve. 

The  correspondence  appears  to  show  that  Devisingh  and  Yeshoda 
were  brought  before  Magistrates  on  the  3rd,  Laxman  and  Dindayal  on 
the  4th,  Revu  on  the  5th.  What  happened  to  Ramlal  and  why  he  wa» 
given  no  opportunity  of  explaining  the  circumstances  alleged  against  him 
does  not  appear.  Mr.  Hughes  was  informed  of  all  that  occured  by  the 
other  Magistrates  who  took  the  confessions  :  and  promptly  sent  them  on 
to  him.  But  there  is  no  examination  of  Ramlal  on  the  record  until  the 
6th  October. 

It  was  held  by  this  Court,  in  Retina  v.  Vahala  Jetlia  (6)  that  the 
practice  of  taking  prisoners  before  Magistrates  not  having  jurisdiction 
in  the  case,  for  the  purpose  of  getting  a  confession  is  not  generally  desir* 
able.  It  is  still  more  objectionable  to  send  prisoners  before  different 
Magistrates,  each  of  whom  would  have  imperfect  knowledge  of  the  matter 
from  only  taking  one  or  two  examinations.  We  see  no  reason  whatever 
why  Mr.  Hughes  or  whoever  was  the  Magistrate  usually  exercising  the 
jurisdiction,  did  not  promptly  exercise  it  under  section  252  of  the 
Criminal  Procedure  Code,  by  ordering  the  accused  to  be  brought  before 
him,  and  then,  if  necessary,  recording  their  statements  under  section  361*. 
Mr.  Hughes  might  have  recorded  them  at  once, — The  Empress  v» 
Anaiktrara  Smgh  and  others  (7)  or  he  might  have  allowed  Mr.  Barve  to 
deal  with  the  case.  By  the  adoption  of  either  course  the  long  delay  might 
have  been  avoided.  We  think  that  the  circumstances  of  the  detention  by 
the  Police,  which  appears  to  have  been  permitted  by  these  Magistrates, 
require  explanation ;  and  we  shedl  call  on  Mr.  Hughes  to  render  an 
explanation  through  the  District  Magistrate. 

The  correspondence,  to  which  we  have  referred,  accompanies  the 
record  of  the  case,  and  the  Qovemment  Pleader  has  not  suggested  that  it 
is  not  authentic,  or  that  it  conveys  an  inaccurate  notion  of  the  facts.  It 
shows  that  the  Chief  Constable,  Moro  Qopal  who  had  Bevubai  and  the 
other  prisoners  in  his  custody,  was  well  aware  of  the  24  hours'  rule  ;  and 
that  Mr.  Hughes  twice  pointed  out  the  illegal  character  of  the  Chief 
Omstable's  action.    We  append  a  translation  of  the  correspondence. 

It  is  the  duty  of  the  District  Magistrate  to  prevent  ill^alities  of  a 
eimilar  kind  ooooxing  again,  and  he  can  do  this  by  examining  the  repor  ts 
4i  sssestM  ndfe  ta  him.  widar  eeeiion  62  of  the  Criminal  Procedure  Code. 
We  ^11  direct  copies  to  be  sent  him  of  this  ootresp(mdence  as  well  as  of 

ibis  Judgment.  

(S)7Bom.B.O.,  66.       (7)  I.  L,  R.;  6  CaI.,  9M« 
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The  letter  signed  by  Chief  Constable  appears  to  confirm  the  allegations 
•of   Revubai  and  other  prisoners  about  the    police    having    endeavoured  to 
induce  confessions  by  illegally  keeping  them  in  custody,  instead  of  sending 
them  before  Magistrate,  where  they  would  have  felt  some  sort  of  protection. 
To  adopt  the  language  of  Chief  Justice  Wedropp  we  think  the  Session 
Judge  committed  an   error  in   the   law  and    procedure  in  ignoring    com* 
plaints  of  prisoners  and  neglecting  to  inquire  into    the  facts  stated  in  this 
^correspondence,  which  appear  to  support  those   allegations.     A  prisoner 
who  believes  that  the  Police   are  capable  of  deliberately  violating  the  law, 
and  so  committing  a  criminal  ofience  in  order   to  get  her  to  confess,  and 
who   finds    that  the  Magisterial    protection,    though    provided  by   law, 
is  not  exercised  on  her  behalf,  may,  as  day  by  day  of  illegal  imprisonment 
passes  by,  despair  of  justice  and  be   induced  to   confess,  in  order  to  termi- 
nate the  imprisonment  with  its  attendant  pain  and  terror.     The  attention 
of  the  prosecution  was  pointedly  and  more  than  once  directed  to  the  delay 
in   producing  Bevu   Bai   before  a  Magistrate:  and  we  think  that  this  un- 
explained delay  and  the  longer  delay  before  Mr.  Hughes  began  his  inquiry 
(Suggest,  irrespective  of  the  correspondence,  good   reasons  for  suspecting 
the    confessions.     No    Judge  with  the  correspondence  before  him  should 
have  allowed  the  confessions  to  go  to  a  Jury   without  careful  inquiry  and 
directions  suggesting  great  caution  in  dealing  with  them.    We  are  bound 
now  to  sciutinize  both  the  confessions  and  the  testimony  of  the  witnesses 
sent  up  by  the  Police,  with  the  utmost  care. 

This  scrutiny  is  the  more  essential  because  the  principal  ground  of 
the  appeal's  is  that  the  Police  have  tampered  with  the  case;  and  so  it  has 
been  argued  by  the  learned  Counsel  who  has  appeared  for  Bamlal  and 
Dindayal.  The  petition  sent  by  Bevu  Bai  from  the  jail  is  more  impressive 
than  most  appeals  that  come  before  us.  She  urges  that  her  act  is  taking 
away  the  ornaments  and  hiding  them  is  to  be  explained  by  the  passion 
and  waywardness  of  a  young  woman,  who  has  quarrelled  with  an  old  and 
ill-conditioned  husband.  She  sees  that  some  of  the  appearances  are  against 
her,  but  she  claims  that  we  shall  exercise  the  judgment  of  men  used  to 
human  affairs  over  the  whole^  case.  Among  other  arguments  are  the 
following: — 

^'The  Police  people  without  taking  the  true  intention  into  consideration 
devoted  their  attention,  as  usual,  to  secure  my  conviction  and  shaped  the 
x^ase  accordingly.  Accused  4,  5,  6,  being  afraid,  transferred  the  property 
firom  one  to  another.  I  am  not  responsible  for  this  foolishness  on  their 
part  ....  I  was  arrested  on  the  1st  September  1885.  I  was  confined  for 
5  days  and  threatened,  and,  in  consequence  thereof,  I  was  obliged  to  make 
such  statement  as  the  Police  people  told  me  to  make.    The  said  statement 
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being  entirely  false,  it  has  been  used  against  me.  This  is  unjust  .  •  •  , 
Would  any  woman  of  her  own  accord  admit  any  criminal  intimacy  ?  *'  She 
denies  acquaintance  with  the  alleged  paramour  and  urges  that  she  herself 
hid  the  ornaments  found  in  the  fort  ditch:  and  that  the  Police  with  in- 
tent to  make  that  circumstance  evidence  against  Ramlal  and  Dindayal 
made  them  act  as  persons  who  point  out  hidden  property.  She  points  out 
many  circumstances  of  value  in  dealing  with  her  confession,  as  also  the 
absence  of  probability  and  of  corroboration.  The  prisoners  Devisingh 
and  Lazuman,  who  have  appealed  from  the  jail ,  charge  the  Police  Mrith 
altering  the  complexion  of  the  facts:  and  the  Counsel  for  Ramlal  and 
Dindayal  has  argued  to  a  similar  purport,  while  also  pointing  out  the 
defective  character  of  the  evidence,  and  the  danger  of  giving  much  weigh- 
as  evidence  to  the  selfexculpatory  confession  of  the  other  prisoners^  on 
which  the  Sessions  Judge  has  relied  against  his  clients. 

We  notice  that  there  is  no  corroboration  by  testimony  of  the  most 
important  part  of  the  theory  of  the  prosecution.  This  theory  is  to  be 
found  in  Revu  Bai's  confession :  and  may  be  called  the  theory  of  the  para< 
mour.  She  confesses  to  this,  after  all  the  other  prisoners,  except  Ramlal 
and  Dindayal,  who  did  not  confess,  had  made  their  statements  to  Magis- 
trates. She  does  not  hint  at  any  previous  conspiracy  with  Ramlal  or 
others*  She  leaves  her  husband's  house  because  of  ill-treatment ;  and 
it  is,  apparently,  by  accident,  that  she  finds  Ramlal  at  the  house  of 
Devisingh  and  Laxuman.  The  idea  of  giving  him  the  ornaments  only 
occurs  to  her  then,  and  she  leaves  them  with  him  only  to  take  care  of.  It 
is  again  by  accident  rather  than  design  that  she  goes  to  the  house  of  the^ 
woman  Yeshods,  as  she  wants  a  lodging  for  the  night.  In  her  very  first 
answer,  however,  she  says  she  gave  the  ornaments  to  her  friend,  that 
is,  as  she  explains,  her  lover.  The  Magistrate  afterwards  inquires  how  long 
she  has  known  Ramlal,  and  she  says  she  has  known  him  for  four  months- 
and  has  habitually  had  intercourse  with  him,  going  out  at  noon  every  twp 
or  four  days  to  meet  him  at  Laxuman's  house.  When  she  gave  him  the 
ornaments,  they  promised  to  be  faithful  to  each  other,  and  she  says,  she^ 
intended  after  two  months,  when  the  affair  had  blown  over,  to  sell  the 
ornaments  and  live  with  him  openly.  She  also  stated  that  Ramlal  took 
^ut  the  ornaments  at  the  fort  ditch  and  gave  them  to.  the  Police. 

Now,  as  she  points  out,  this  last  statement  is  contradicted  by  the 
evidence  for  the  Grown,  which  is  clear  to  the  effect  that  Dindayal  did  this. 
The  confession  seem*  to  vla  impiobable  and  suspicious.  It  discloses  a 
straggle  between  the^  theory  of  waywardness  and  the  theory  of  the  para- 
mour.   It  is  incredible  also  that  Revu  could  have  believed  that  no    inquiry 
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leould  be  made  to  recover  the  ornaments.  The  story  about  the  criminal 
intercourse  appears  utterly  improbable  and  is  without  any  corroboration 
except  the  statement  of  a  female  cook,  who  denied  before  the  Magistrate 
4iny  knowledge  of  Ramlal,  but  stated  at  the  Sessions  that  she  had  seen 
him  talking  to  Revu.  The  husband  told  the  Magistrate  that  he  had  no 
reason  to  distrust  his  wife.  He  was  not  asked  about  it  at  the  Sessions. 
Under  all  the  circumstances,  we  see  no  reason  to  believe  the  paramour 
theory,  which,  we  think,  if  true,  would  have  been  supported  by  independ- 
ent evidence. 

The  opposite  theory  seems  to  us  to  be  strongly  corroborated  by  the 
fact  that  there  is  no  suggestion  of  Revu  Bai  having  spent  the  night  with 
Ramlal  after  leaving  her  own  house,  and  by  her  not  attempting  to  ab- 
flcond.  Gurusidappa,  a  witness  for  the  prosecution,  who  is  married  to 
complainant's  sister,  had  a  talk  with  her  at  the  Mahasida  temple,  before 
the  arrest,  when  she  told  him  that  she  had  quarrelled  with  her  husband. 
He  adds  that  she  said  she  had  given  the  ornaments  to  the  Kalal,  by  which 
we  suppose  he  means  Ramlal.  This  part  of  his  story  we  distrust. 
Gurusidappa  then  informed  the  complainant.  One  other  witness  for  the 
prosecution  saw  her  at  the  same  place :  and  she  talked  about  the  quarrel.  * 
We  are  of  opinion  that  if  Revu  Bai  had  intended  to  steal  the  ornaments 
with  the  aid  of  a  paramour,  she  would  have  concealed  them  more  effectual- 
ly, and  would  probably  have  absconded,  instead  of  going  to  a  public 
temple.  The  case  is  not  without  Us  difficulties  ;  but  we  think  that  Revu 
Bai's  later  statements  give  the  best  explanation.  She  says  she  meant  to 
return  to  her  husband,  and  left  the  silver  ornaments  with  Laxman  for 
safe  keeping  and  hid  the  golden  articles  in  the  hole  in  the  fort  ditch  herself. 

As  regards  Ramlal  and  Dindayal  we  cannot  give  any  great  weight  to 

the  retracted    statements,    as    against   them,  of  other  prisoners, such 

statements  being  in  the  present  case  self  exculpatory  ;  and,  not  being  on 
oath  or  open  to  cross-examination,  less  reliable  than  the  testimony  of  an 
accomplice-witness.  The  only  evidence  against  them  is  that  of  the  Head 
Constable  and  the  two  witnesses  who  are  called  the  Punch.  There  is  no 
confession  by  either  of  these  prisoners.  We  have  not  ascertained  whether 
Ramlal  was  ever  placed  before  a  Magistrate  until  Mr.  Hughes  began  his 
inquiry.  It  is  in  evidence  that  when  first  taxed  with  receipt  of  the  pro- 
perty, he  denied  it ;  and  there  is  evidence  of  one  of  the  Panch  that  Revu 
Bai  wavered  in  her  statements  for  so&ie  time^  and  that  she  was  taken  into 
an  inner  room  by  the  Police  before  she  deliberately  accused  Ramlal  as  a 
receiver.  We  noticci  too,  that  the  so  called  Punch  were  not  aware  of 
each  other's  functions  ;  they  are  not  men  of  any  peouliarly  good  position 
or  respectability  ;  they  seem  to  have  been  casually  summoned.     We  can 
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liaidly  treat  their  presence  as  affording  a  security  for  fair  play  and  due 
respect  for  the  law.  They  differ  in  their  statements  as  remarked  by  one  o 
the  Assessors  and  by  the  learned  Counsel.  None  of  the  property  was  found 
with  Ramlal  and  if  Revu  Bai  in  her  first  confession  falsely  stated  that  he 
pulled  the  gold  ornaments  out  of  the  hole,  there  is  no  sufficient  reason  for 
believing  her,  if  she  said  at  the  time  of  her  arrest  (which  she  now  denies) 
that  Ramlal  had  taken  the  property.  The  Police  story  is  that  she  said 
something  to  Ramlal  and  then  he  s^id  something  to  Dinadayal^  and  then 
Dinadayal  pointed  out  the  hole.  We  have  discovered  a  statement  made  to 
the  3rd  Class  Magistrate  on  the  5th  September,  by  Dinadayal,  which,  we 
think,  ought  to  have  been  produced  at  the  trial.  He  said  that  Ramlal  told 
him  that  he  had  been  beaten,  and  desired  him  to  remove  the  ornaments 
from  the  place  he  indicated  in  the  fort  ditch,  on  which  he  went  with  the 
Police  and  pointed  them  out.  Narhar,  one  of  the  Punch,  a  winder  of 
turbans,  says  that,  on  being  pressed  by  the  Havaldar,  Ramlal  admitted 
having  received  the  property.  .^  He  states  that  for  half  an  hour  Revu 
wavered  in  her  statements  :  then  the  Police  took  her  into  an  inner  room. 
in  the  meantime  the  Police  sent  for  Ramlal.  When  Revu  came  out,  she 
accused  him.  Narhar  says  also  that  it  was  not  anything  that  Ramlal  said 
that  induced  Dindayal  to  point  out  the  property  ;  neither  Ramlal  nor  Revu 
spoke  to  Dindayal.  The  other  member  of  the  so-called  Punch,  Shankar, 
is  a  pardeshi  Brahmin,  only  20  years  old,  a  watchman  by  calling,  but  out 
of  employ.  He  says  that  Ramlal  spoke  to  Dindayal,  telling  him  to  produce 
the  ornaments,  and  that  Dinadayal  offered  to  produce  them.  Ramlal  is 
stated  to  have  said  this,  because  Revu  Bai  had  told  him  to  produce  th<^ 
ornaments  she  had  given  him  the  night  before.  It  is  to  be  noticed  that 
Shankar's  account  differs  very  much  from  that  of  Narhar,  who  was  there 
first  and  did  not  hear  this  conversation.  Shankar  denies  that  the  Police 
had  previously  taken  Revu  alone  into  an  inner  room,  but  he  admits  that 
Ramlal  was  not  present  when  she  named  him.  Revu  Bai  told  Mr.  Hughes 
that  she  knew  nothing  of  Ramlal ;  and  if  her  earlier  confession  to  Mr. 
Barve  is  true,  (and  it  is  the  evidence  most  relied  on  by  the  prosecution), 
these  witnesses  must  have  told  falsehoods,  as  she  says  it  was  Ramlal,  not 
Dindayal,  who  produced  the  hidden  ornaments.  On  review  of  this  incident 
we  agree  with  the  Assessor  who  regarded  the  evidence  of  the  Head  Consta- 
ble and  the  witnesses  Narhar  and  Shankar  as  untrustworthy.  It  is  full  of 
discrepancies.  Its  value  depends  upon  the  paramour  theory,  for  which  we 
think  there  is  no  foundation.  The  prisoners,  Ramlal  and  Dindayal,  have 
never  confessed  to  a  Magistrate.  The  evidence  we  have  just  recited 
amounts  to  a  confession,  put  into  their  mouths,  to  explain  their  conduct. 
The  learned  Judge  has  believed  these  witnesses  ;  but,  in  our  opinion,  their 
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mutual  coQtradictions  make  them  untrustworthy.  The  Policeman  did  not 
produce  the  diary  the  law  requires  him  to  keep,  and  did  not  even  know  if 
he  had  written  one.  No  doubt  the  Judge  was  influenced  by  his  belief  in  the 
paramour  theory  which  he  assumes  to  be  true,  because  confessed  by  Revu. 
Por  reasons  ^already  given,  we  think  a  grave  error  was  cpmmitted  in  not 
inquiring  into  what  seems  tons  a  false  confession,  extorted  through  fear 
of  detention  in  illegal  custody.  The  evidence,  to  be  of  any  value,  ought  to 
have  been  recorded  the  next  day.  Mr.  Hughes  did  not  take  it  till  long 
after.  These  witnesses  had  opportunity  even  then  of  concocting  a  story, 
as  Mr.  Hughes  did  not  examine  them  on  the  same  day.  Narhar  was 
examined  on  the  24th  September^  Shankar  on  the  25th,  and  Sayad  Ahamad 
on  the  29th.  llie  tendency  of  the  delay  and  the  separate  examinations  was 
to  prejudice  the  prisoners.  All  the  evidence  has  to  be  examined  with  close 
scrutiny,  for,  if  all  happened  as  the  prosecution  witnesses  say,  if  Ramlal 
was  really  Revu's  paramour,  if  the  other  prisoners  admitted  receipt  of 
property  so  readily  and  without  explaining  that  their  intentions  were  not 
dishonest,  why  should  the  Police  have  takeu  so  much  trouble  in  procuring 
confessions  ?  Why  should  the  provisions  of  the  law  framed  to  prevent* 
such  confessions  being  improperly  obtained  have  been  broken  7  And  why, 
when  Saiyad  Ahamad,  the  Head  Constable,  was  challenged  about  the 
illegal  custody  and  about  the  Police  diary,  were  no  explanations  forthcom- 
ing t 

The  case  against  the  oilman,  Lakshman,  and  the  tailor,  Devisingh,  who- 
have  appealed,  and  the  woman,  Yeshoda,  who  has  not  appealed,  is  based 
on  confessions  and  the  testimony  of  Sayad  Ahamad  and  Narhar  and  Shan- 
ker,  with  this  difference  that  a  gold  article,  called  a  tandulpot,  was  given 
up  by  Lakshman,  a  Bori  by  Devisingh,  and  a  bundle  of  ornaments  and  some^ 
silver  toe-rings  by  Yeshoda.  Devisingh  and  Yeshcda  were  taken  before 
Magistrates  on  the  3rd  September,  and  Lakshman  on  the  4th  September. 
It  is  to  be  noticed  that  there  is  no  testimony  showing  that  any  of  them 
had  any  previous  connection  with  either  Revu  or  Ramlal,  or  that  any  of 
them  received  any  profit  for  what  they  did.  It  is  not  even  insinuated  ia 
the  confessions,  that  they  were  to  be  paid  for  their  services.  They  do- 
not  appear  to  have  retained  anything  after  being  asked  to  give  up  the 
property  on  the  first  September.  No  explanation  is  given  why,  as  they 
were  accused,  the  female  cook,  who  kept  two  articles  for  several  day  a 
afterwards,  was  not  accused  but  called  as  a  witness  for  the  prosecution. 
Revu  Bai's  statement  as  to  the  intention  being  merely  for  safe  keeping 
is  borne  out  by  the  fact  that  most  of  these  ornaments  were  found  in  one 
bundle,  the  way  she  says  she  wrapped  them  up.  Devisingh  confessed 
to  receipt  but  denied  dishonest  receipt.     He  alleged  that  he  took  the  orna^ 
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ments  to  Yeshoda  because  Lakshman  asked  him  to  do  this,  Lakshman 
telling  him  that  the  Police  in  search  of  Revu  had  searched  his  house. 
Saiyad  Ahamad  denied  that  he  had  gone  to  Lakshman's  house  on  the  31st 
August ;  but  complainant  says  he  searched  for  his  wife  till  3  P.M.  and 
then  informed  the  Chief  Oonstable  and  gave  him  a  list  of  the  missing 
property  and  went  home.  Sayad  Ahamad  says  he  searched  for  Revu  that 
day.  It  is  not  probable  that  both  the  husband  and  the  Police  would  be 
lukewarm,  when  so  much  property  was  concerned  ;  and  the  omission  to 
produce  a  diary  or  to  give  any  details  as  to  what  searches  were  made 
between  noon  of  the  31st  August  and  the  Ist  September,  adds  to  the  un- 
real and  unsatisfactory  air  oK  the  whole  of  the  Police  evidence.  Com- 
plainant says  his  wife  left  about  noon :  there  is  evidence  that  she  went 
about  unconcernedly  next  day^  not  concealing  the  quarrel,  nor  her  dispos- 
al of  the  property  and  not  attempting  to  hide  herself.  It  seems 
unreasonable  therefore  to  suppose  that  she  coiild  not  have  been  found 
and  the  property  recovered  on  the  thiity-first.  On  the  7th  October 
Devisingh  had  an  opportunity  of  explaining  matters  to  Mr.  Hughes,  when 
he  dropped  his  previous  implication  of  Bamlal  and  Dindayal,  and  stated 
that,  at  his  fellow  lodger  Lakshman's  desire,  he  took  Revu  to  lodge  for  the 
night  at  Yeshoda's  and  that  she  carried  her  bundle  of  ornaments  with 
lier.  Devisingh  told  Mr.  Hughes  that  his  statement  to  the  other  Magistrate 
was  tha  result  of  tutoring  and  beating  by  the  Police.  He  repeated  this 
statement  to  the  Sessions  Judge  and  said  his  body  bore  marks  of  the 
beating :  but  the  record  does  not  show  that  inquiry  was  made  into  this 
allegation  by  either  the  Magistrate  or  the  Judge.  No  property  was  found 
with  Devisingh  except  a  saH  belonging  to  Revu.  We  do  not  venture  to 
say  how  he  got  it,  but  as  the  retention  of  such  an  article  is  not  by  itself 
significant  of  dishonesty,  we  do  not  think  it  necessary  to  criticize  the 
evidence  of  the  Policeman  and  the  Punch  about  it. 

Yeshoda,  with  whom  the  silver  ornaments  were  found  in  a  bundle  an4  • 
some  toe-rings  separately,  in  her  statement  to  Mr.  Vishnu  said  that 
Devisingh  had  brought  her  the  things  for  safe  keeping,  not  in  the  night  of 
the  31st  August,  as  he  said  at  first,  but  in  the  morning  of  the  Ist 
September.  She  did  not  admit  any  dishonest  intention.  Uer  first 
statement  is  suspicious,  as  she  goes  out  of  her  way  to  implicate 
Lakshman  about  the  tandtdpot,  and,  as  we  notice  in  the  other  confessions, 
i3he  repeats  statements  of  other  people  designed  or  at  least  having  the 
result  of  implicating  Ramlal.  At  first,  she  said  she  lived  ia  RamlaFa 
house.  On  the  9th  October,  she  got  her  opportunity  of  explaining 
matters  to  Mr.  Hughes  ;  she  does  not  then  repeat  the  statement,  and  no 
corroboration  of  it  or  of  any  other  part  of  the  paramour  theory  was  ofiered 
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at  the  trial.  She  explained  to  the  Judge  that  she  tried  to  get  Deviaingh 
to  take  the  property  back,  and  asserted  that  the  bundle  was  not  concealed 
under  oowdung  cakes. 

Sayed  Ahamad,  Narhar  and  Shankcr  are  called  to  prove  the 
incriminating  fact  of  concealment.  Narhar  said  he  was  in  the  room  when 
the  bundle  was  got  out  of  the  heap  of  the  cowdung  cakes  ;  but  when 
crosB*examined,  he  could  not  explain  why  he  told  the  Magistrate  that  he 
was  outside.  Nor  could  he  explain  why  he  told  the  Magistrate  that 
Ramlal  exhorted  the  woman  to  surrender  the  ornaments.  He  states  that 
she  gave  them  all  up  as  soon  as  she  was  asked.  No  explanation  is  f^iven 
of  the  alleged  statement  of  Bamlal  that  he  had  given  the  property  to 
Yeshoda.  Shanker  told  the  Magistrate  that  Yeshoda  there 
and  then  explained  that  Devisingh  had  brought  the  bundle,  and  that  the 
latter  stated ,  on  the  same  -occasion^  that  he  did  this  at  the  request  of 
Lakshman. 

On  examining  the  evidence  about  Yeshoda^  we  are  unable  to  accept 
the  statement  about  concealment  as  proved.  We  do  not  consider  the  wit- 
nesses trustworthy,  and  we  think  the  other  conduct  of  the  woman,  who 
ha«  not  much  varied  her  statement  from  the  beginning,  is  consistent  with 
the  theory  that  she  had  accepted  the  property  for  safe-keeping,  perhaps, 
reluctantly.  The  door  was  locked,  and  even  the  placing  of  cowdung  cakes 
upon  the  bundle  may  have  been  a  mere  measure  of  precaution  against 
theft.  Lakshman's  statement  to  Mr.  Barve  agrees  fairly  well  with  the 
above,  except  as  to  the  usual  implication  of  Ramlal.  It  was  taken  on  the 
fourth  September.  We  notice  that  it  contains  no  support  of  Revu's 
statement  about  her  assignation  with  Ramlal  at  Lakshman's  house;  neither 
does  it  explain  why  Revu  came  that  day,  nor  what  Ramlal  was  doing 
there.  No  pre-arrangement  between  them  has  been  suggested  by  the  pro- 
secution. It  is  sought  to  implicate  Lakshman,  by  proof  that  he  had  buri- 
ed  the  Umdvipot.  But  the  suspicion  forces  itself  upon  us  that  this  con- 
venient piece  of  evidence  has  been  falsified.  It  is  not  insinuated  that  the 
tani/Viipot  was  left  with  Li^hman  on  purpose.  According  to  the  eviden- 
ce, it  was  a  mere  accident.  Sayad  Aha  mad  told  the  Magistrate  that  it 
was  hidden  or  rather  buried  in  the  earth.  Narhar  told  the  Magistrate 
that  the  tandulpot  was  hidden  in  a  wooden  cupboard,  and  that  Lakshman 
produced  it  without  hesitation.  Shanker  said  that  it  was  produced  from 
a  cupboard.  These  men  altered  the  story  in  the  Court  of  Session  very 
materially.  Narhar  dqK»ed  as  follows  :— "  We  went  in  and  found  the 
/OYMlMip^  buried  under  a  cupboard  iii  an  inner  room.  No.  6  (Lakshman) 
brought  it  out.  The  room  was  dark  inftide.  No.  6  lit  a  lamp.  We  went 
in.    In  OUT  preaence  he  scraped  the  earth  and  brought  out  the  ornament 
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from  where  it  was  buried."  Shanker  deposed  that  Lakshmaa  produced 
it  at  the  exhortation  of  Ramlal.  It  was  under  a  cupboard.  The  witnesa 
added: — '^  He^  Lakshman  scraped  off  the  earth,  and  brought  it  out  from 
where  it  was  buried."  No  explanation  has  been  given  of  the  omission 
of  these  two  witnesses  to  tell  the  Magistrate  about  the  burying  ;  and  we 
notice  that  this  direct  implication  of  Ramlal  in  the  discovery  does  not 
appear  in  Sbankar's  deposition  before  the  Magistrate.  The  examination 
of  Sayad  Ahamad  took  place  several  days  afterwards. 

We  do  not  think  that  such  evidence  as  the  above  can  be  held  to  be 
%-ery  cogent  or  trustworthy.  We  consider  the  theory  of  the  defence  the 
more  probable,  namely,  that  the  tandulpot  was  accidently  left  by  Revu 
in  her  hurry  and  confussion.  But  even  if  concealment  were  proved  by 
unimpeachable  evidence,  we  should  have  to  consider  whether  the  conceal- 
ment was  the  result  of  dishonesty,  or  of  fear  of  the  Police  and  of  the 
consequences  of  mere  possession. 

In  approaching  the  true  theory  of  the  case,  wo  are  baffled  by  the 
absence  of  any  evidence  about  the  husband's  proceedings  in  searching  for 
his  wife  till  3  P.M,  on  the  31  st  August  and  of  what  he  did  after  that.  Men 
do  not  usually  treat  the  disappearance  of  their  wives  with  a  large ^  amount 
of  property  in  a  cool  and  indifferent  manner  ;  nor  would  it  be  creditable  to 
the  energy  and  sagacity  of  the  Police  to  suppose  that  they  could  not  find 
a  woman,  the  wife  of  a  well  to  do  Lingayet  Wani,  who  went  about  with- 
out  any  concealment.  We  refrain,  therefore,  from  giving  any  positive 
opinion  as  to  how  the  ornaments  were  put  into  the  hole  in  the  fort  ditch  of 
Sholapur.  It  is  not  shown  to  be  a  place  which  a  dishonest  receiver  would 
select ;  and  unless  Revu  went  there  in  the  dark,  which  both  Assessors 
think  very  unlikely,  her  proceedings  would  probably  have  been  observed. 
It  is  not  altogether  credible  that  any  person,  even  an  ignorant  woman, 
would  select  such  a  place  for  safe  custody  of  her  ornaments.  We  are  well 
aware  that  many  criminals  are  foolish  ;  but  the  circumstances  of  the 
finding  of  the  property  are  inconsistent  with  those  of  most  dishonest 
receivings.  There  was  no  real  attempt  to  hide  it  from  the  Police.  Neither 
the  woman  nor  any  one  of  the  prisoners  absconded.  No  portion  of  the 
property  has  been  lost,  sold,  pawned  or  melted  down.  The  paramour 
theory  has  no  support  whatever  except  the  retracted  confession  of  Revu  ; 
and  we  believe  this  confession  was  in  many  respects  false,  especially  in  its 
implication  of  Ramlal,  Dindayal  and  others,  and  was  induced  by  illegal 
conduct  of  the  Pdice  and  the  absence  of  the  protection  of  the  Magistrates. 
We  are  of  opinion  also  that  the  witnesses  Narhar  and  Shankar^  are  not  to 
be  altogether  believed.  They  were  severely  criticized  by  Mr.  Brcmmm  at 
the  trial,  and  by  Mr.  KirJgoa<i*M*  in  the  appeal,  and,  in  our  opinion^ 
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justly.  The  finding  of  the  property  in  the  ditch  in  the  material  circum- 
stance used  in  order  to  get  Ramlal  andDindayal  convicted,  just  as^the 
finding  of  the  tandulpot,  alleged  to  have  been  buried,  is  used  to  show  dis- 
honest intention  on  Lakshman's  part.  We  think  we  are  justified  in  looking 
with  suspicion  on  the  alleged  concealment  and  discovery  of  the  ornaments 
in  the  fort  ditch,  because  these  facts  aie  essentially  connected  with  the 
false  and  illegally  induced  confession  of  Rev ubai,  and  because  both  the 
Assessors  disbelieve  her  later  statemett  that  she  herself  hid  the  ornament 
in  the  Fort  ditch.  On  the  other  hand  we  may  remark  that  it  is  possible 
that  some  person  with  whom  Revu  had  lodged  or  with  whom  she  had  left 
the  ornaments  for  safekeeping,  may,  from  mere  fear  of  the  Police,  have 
hid  Jen  them  in  the  ditch  after  they  had  learned  that  the  Police  were  mak- 
ing a  search.  The  mystery,  however,  remains  regarding  the  search  or 
other  conduct  and  acts  of  the  husband  and  the  Police  on  the  3ist  August  : 
and  as  the  Police  have  alleged  as  true  an  account  of  Ramlal's  and  Din- 
day  al's  connection  with  the  matter  which  is,  in  our  opinion,  an  untrue 
explanation,  we  are  inclined  to  think  that  it  behoves  the  Police  to  explain 
or  to  find  out  how  the  ornaments  got  into  the  ditch.  It  is  important  to 
notice  that,  although  Ramlal  and  Dindayal  are  said  to  have  admitted  com- 
plicity on  the  1st  September,  they  do  not  appear  to  have  made  any  such 
admissions  to  any  Magistrate,  even  during  the  period  when  they  were 
unlawfully  detained  in  Police  custody,  and  that  the  allegations  made 
against  them  by  other  prisoners  also  detained  by  Police  in  unlawful  custody 
were  dropped  after  it  had  ended,  and  on  the  first  opportunity  afforded 
them   by    Mr.  Hughes  of  explaining  matters. 

It  is  probable  that  there  are  facts  in  the  case  which  have  not  been 
investigated  at  the  Magistrate's  inquiry  or  the  Sessions  trial.  We  would 
not  be  justified  in  delaying  disposal  of  these  appeals  in  order  to  get  them 
elucidated  ;  and  at  this  distance  of  time,  we  doubt,  if  it  would  be  possible 
to  do  what  we  think  could  only  have  been  done  eflFectually,  by  the 
Magistrate  having  jurisdiction,  on  the  2nd  September,  or  within  a 
reasonably  early  time  afterwards.  We  do  not  think  the  paramour  theory 
or  the  theory  of  dishonest  receipt  and  disposal  accounts  in  a  satisfactory 
manner  for  the  facts  proved  in  the  case.  We  also  are  of  opinion  that 
these  theories  of  the  prosecution  are  not  proved.  It  remains  now  to 
pass  some  remarks  on  the  theory  for  the  defence. 

We  consider  it  is  the  best  and  also  a  probable  explanation.  We 
think  that  Revu  left  her  house  in  a  state  of  anger  caused  by^  a  quarrel, 
but  with  the  intention  of  returning  ;  hoping,  perhaps,  that  her  husband 
would  make  overtures  to  her.     It  is  probable  that  she  went  to  Lakshman's 
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house  and  saw  him  and  Devisingli  there.  As  the  night  came  on  she  was 
under  a  necessity  of  finding  some  decent  lodging  and  some  place  for  her 
ornaments ;  under  any  circumstances,  she  would  have  difficulty  in  making 
these  arrangements,  as  people  object  to  entertaining  run-away  wiyes,  and 
fear  the  action  of  the  husband,  especially  when  the  woman  brings 
property  to  the  house.  They  must  have  guessed  and  may  have  heard  that 
the  husband  had  applied  to  the  Police,  perhaps  also  they  heard  that  the 
Police  were  searching ;  and  Lakshman  says  they  actually  searched  his 
house.  Revu  may  or  may  not  have  gone  to  the  house  of  the  woman 
Yeshoda  with  her  ornaments.  It  may  or  may  not  have  been  the  case  that 
Devisingh  took  the  ornaments  there  ;  either  supposition  is  possible,  and 
we  have  not  sufficient  materials  for  saying  more.  Wherever  she  wat 
and  wherever  her  ornaments  were,  the  occupiers  of  the  house  must  have 
wished  to  get  rid  of  her  and  them.  She  could  not  safely  go  about  the  town 
with  a  bundle  of  ornaments  ;  she  may  have  left  them  with  Lakshman  or 
Tesh^a  and  gone  to  a  temple,  which  being  a  sacred  and  public  place, 
may  have  seemed  to  her  a  more  proper  place  for  passing  the  night  than 
any  other  available  to  her.  The  news  that  the  Police  were  investigating, 
or  the  belief  that  her  husband  was  acting  hostilely  against  her,  would 
naturally  prevent  her  from  going  home.  But  it  is  difficult  to  reason 
correctly  as  to  how  a  young  respectable  vrite  in  such  a  forlorn  and 
friendless  position  would  act.  The  difficulty  is  greater  because  of  the 
absence  of  evidence  between  the  noon  of  the  31st  August  and  the  next 
morning.  There  is  no  evidence  even  about  the  breaking  open  of  the  box 
except  that  of  the  husband  and  Say  ad  Aha  mad. 

The  puja/rif  Eanappa  a  witness  for  the  prosecution  proves  that  Revu 
came  to  the  Mahasidda  temple  at  4  o'clock  in  the  morning,  and  told  him, 
and|  later  on  others,  that  she  had  quarrelled  with  her  husband.  The  state- 
ment of  Ourusidappa,  that  she  told  him  that  she  had  left  her  ornaments 
with  the  Kalal  is  vague  and  uncorroborated.  If  by  **  Kalal  "  Ramlal  is 
meant,  this  statement  of  the  witness  ought  to  have  been  inquired  into  by 
the  Court.  It  tends  in  Revu's  favour  ;  but  we  doubt  if  she  made  the  asser- 
tion. She  stayed  in  the  temple  until  some  hours  afterwards  ;  the  Police 
arrested  her  there. 

After  carefully  considering  the  whole  of  the  evidence,  we  are  of  opi* 
nion  that  Revu  was  not  guilty  of  theft,  and  that  dishonest  receipt  or  dis* 
posal  is  not  proved  against  Ramlal,  Dindayal,  Devisingh  or  Lakshman. 
We  must  add  that,  as  the  evidence  is  very  contradictory,  we  are  not 
satisfied  that  the  property  belonged  to  the  husband  or  that  it  was  not  his 
%vife's  stridhan.  It  is  unnecessary,  however,  to  deal  with  the  question, 
whether  a  Hindu  woman  can  commit  theft  of  her   husband's  property,   or 

Digitized  by  VjOOQ  IC 


272  UNBEPOBTBB  CRIMINAL   CASES.  [188G 

with  the  questions  which  arise  under  section  27  of  the  Indian  Evidence 
Acts  as  to  the  admissibility  of  the  statements  made  by  the  prisoners  on 
the  Ist  September.  We  take  a  different  view  of  the  whole  case  from  that 
taken  by  the  Judge  ;  and  are  of  opinion  that  no  dishonest  intention  has 
been  proved  against  any  prisoner.  We,  therefore,  reverse  the  convictions 
and  sentences,  passed  on  all  the  appellants  and  direct  that  they  be  set 
at  liberty.  • 

The  woman,  Yeshoda,  has  not  appealed,  but  we  consider  that,  in  her 
case,  we  should  exercise  our  revisional  jurisdiction.  We  think  the  error 
of  law  and  procedure  committed  in  not  inquiring  into  the  manner  in 
which  the  confessions  were  induced,  has  affected  prejudicially  the  trial 
as  against  her.  We  follow  also  the  Empress  v.  Eango  Tiraaji  (8)  in 
holding  that  proof  of  something  more  than  mere  suspicion  of  the  property 
having  been  stolen  was  essential  in  order  to  justify  a  conviction  under 
section  411  of  the  Indian  Penal  Code.  We  r^ret  that  her  period  of 
imprisonment  will  expire  almost  before  our  warrant  reaches  h^,  as  the 
sentence  of  three  months  began  on  the  16th  November.  We  reverse  the 
conviction  and  sentence  passed  upon  her,  and  direct  that  she  be  set  at 
liberty. 

The  Magistrates  being  under  the  superintendence  of  the  High  Court, 
we  think  it  necessary  to  call  on  Mr.  Hughes  to  explain  some  matters  in 
the  correspondence.    These  are  :— 

Why  he  did  not  begin  his  inquiry  at  a  reasonably  early  date  f ' 

Why,  as  regards  each  of  the  prisoners^  and  especially  Revubai,  the 
lawful  period  of  police  custody  was  exceeded  ! 

Why,  as  regards  each  of  the  prisoners,  and  especially  Revubai,  he 
did  not  direct  them  to  be  brought  before  himself,  or  some  other  Magistrate 
within  the  maximum  time  required  by  law,  or  as  so<m  afterwards  as 
possible ! 

Whether  RamliJ  was  brought  before  himself  or  any  other  Magistrate 
l>efore  the  21st  September  7 

We  draw  his  attention  to  page  42  of  the  High  Court's  Criminal  Cir- 
cular Orders,  where  the  duties  of  Magistrates  as  regards  illegal  detention 
by  the  Police  are  defined  and  explained. 

The  correspondence  appears  to  show  that  the  Chief  Constable  was 
aware  of  the  provisions  of  the  law  about  illegal  custody,  but  continued 
to  violate  the  law  even  after  Mr.  Hiighes  had  warned  him  about  it.  The 
excuse  given  appears  to  relate  to  confessions  and  the  discovery  of  the 
property  by  means  of  the  prisoners.  But  the  provisions  of  the  Criminal 
Procedure  Code,  sections  61    and  167  are  designed  to  prevent  such  dis- 

(8)I«Ii.B.,6  Bom«40S. 
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coYeriet  by  meani  of  the  duress  and  terror  of  wrongful  confinement ;  and 
'the  violations  of  these  provisions  for  the  purpose  of  extorting  property 
•or  confessions  is  punishable  under  sections  347  and  348  of  the  Penal  Code. 
We  think  that  this  correspondence,  in  itself,  and  more  especially  in  con^ 
jiection  with  the  investigation  of  this  case,  ought  to  be  brought  to  the 
notice  of  the  Qovernor-in-Council. 


^2  February  1886.  Nanabhai  &  Jardini,  JJ. 

Queen-Emppess  v.  Amipkhan.* 

Penal  Code  (Act  XLVof  I860),  See.  l89— PtiWic  servant—Threat  ofit^ury. 
In  order  to  sustain  a  conviction  under  section  189  of  the  Indian  Penal  Code  there  must  be 
**  a  threat  of  injarj*  to  either  the  public  serrant  or  to  any  one  in  whom  he  (the  accused)  belieyes 
that  public  serrant  to  be  intereeted,"  What  the  section  deals  with  are  menaces  which  would 
hare  a  tendencj  to  induce  the  public  servant  to  alter  his  action  because  of  some  possible  injury 
io  himself  or  to  some  one  in  whom  the  accused  belieyes  he  has  an  ioterest. 

Jardine,  J. — The  facts  are  that  the  prisoner  more  than  once,  and  in  a 
loud  tone,  said  to  the  Magistrate  that  he,  the  prisoner,  and  others  would 
obstruct  the  carrying  of  a  Hindu  God  along  the  road,  even  though  they 
might  lose  their  lives  and  even  though  a  riot  might  take  place.  One 
witness,  the  chief  constable,  says  that  he  threatened  to  commit  riot  and 
murder.  For  the  use  of  this  language  the  prisoner  was  convicted  of 
criminal  intimidation  and  sentenced  under  section  506  of  the  Indian 
Penal  Code  to  six  months'  rigorous  imprisonment  and  fine  of  Rs.  200 
or  in  default  of  payment  three  months'  more  of  rigorous  impri- 
sonment. On  appeal  the  Sessions  Judge  altered  the  conviction  to  section 
189,  confirming  the  sentence. 

In  order  to  sustain  a  conviction  under  that  section  there  must  be  '^  a 
threat  of  injury,"  to  either  the  public  servant  <<  or  to  any  one  in  whom  he 
(the  accused)  believes  that  public  servant  to  be  interested."  It  has 
been  contended  for  the  Crown  that  the  official  duties  of  the  Magistrate  and 
the  Police  Officer  whom  the  prisoner  addressed  import  an  interest  in  every 
person  in  their  jurisdiction  to  whom  injury  is  threatened  by  criminal 
means  such  as  criminal  force,  and  that  an  official  interest  of  this  sort 
will  satisfy  the  words  of  the  section.  It  was  further  contended  that  we 
must  construe  the  words  so  as  to  include  the  probable  consequences  of 
action  taken  in  accordance  with  them  ;  and  that  the  evidence  shewed  that 
some  injury  to  persons  was  intended,  and  that  this  intention  was  made 
suflBciently  clear  in  the  language  used.  Doubtless  if  a  man  says  in  gene- 
ral terms  that  he  means  to  commit  an  offence,  e.  g.j  theft  or  hurt,  it  is 
a  logical  inference  that  iigury  will  be  caused  to  some   person,  if  he  does 
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nrhat  he  says  he  means  to  do.  But  such  language  does  not  in  my  mind 
necessarily  amount  to  a  threat  to  any  person.  What  the  8ectit>n  deals 
with  are  menaces  which  would  have  a  tendency  to  induce  the  public  ser* 
vant  to  alter  his  action  because  of  some  possible  injury  to  himself  or  ta 
some  one  in  whom  the  accused  believes  he  has  an  interest.  It  is  not  the 
commission  of  the  offence  against  the  public  order  so  much  as  the  threat 
and  corresponding  apprehension  of  personal  injury  which  are  supposed 
to  be  inducements  to  the  public  servant  to  alter  his  course.  If  a  man 
went  to  a  Magistrate  in  his  Court  or  to  a  public  officer  at  the  tharui  and 
said  "  Unless  you  stop  the  Hindu  procession  I  will  commit  a  theft  "  or 
'*  I  will  commit  a  riot,''  the  mere  fact  that  such  offences  often  result  in 
injury  to  persons,  would  not,  I  think  bring  the  language  within  the  sec- 
tion I89.  Jf  however  instead  of  merely  stating  an  intention  to  commit 
the  offence,  he  added  words  threatening  personal  injury,  such  as 
"  Unless  you  stop  the  Hindu  procession  I  will  commit  theft  of  your 
property"  or  *•' I  will  cause  a  riot  and  attack  you  or  your 
police  foice ",  the  words  of  the  section  would  be  satisfied.  So  much 
for  the  general  meaning  of  the  section  of  the  Penal  *Code.  In  the  pre- 
sent case  however  the  circumstances  must  be  considered  as  explaining 
any  thing  that  may  be  ambiguous  in  the  words.  It  is  in  evidence  that 
the  Police  Superintendent  was  actually  proceeding  at  the  time  to  make 
those  arrangements  for  the  procession  of  the  Qod  on  a  public  road 
which  he  is  authorized  as  a  matter  of  duty,  to  make  under  section 
27  or  28  of  the  Bombay  Police  Act  VII  of  1867.  An  order  has  been 
issued  about  this  procession  :  and  it  was  to  the  arrangement  so  made 
that  the  prisoner  objected.  He  demanded  of  the  Magistrate  and  Police 
Superintendent  that  arrangement  should  not  be  carried  out :  and  to- 
enforce  this  demand  on  the  Magistrate  and  Police  Superintendent, 
he  used  the  language  relating  to  riot  and  bloodshed.  In  a  case  like 
this,  I  would  be  disinclined  to  differ  from  the  two  Courts  below,  on 
matters  of  facts.  After  examining  the  vernacular  record  of  the  case, 
I  am  of  opinion  that  the  Courts  below  were  justified  in  finding  that  the 
prisoner  wished  by  the  threat  of  serious  injury  to  the  Hindus,  to  prevent 
the  Police  Superintendent  and  the  Magistrate  from  carrying  out  the 
arrangement  already  made.  I  think  the  prisoner  at  the  time  looked  upon 
the  Hindus  as  persons  in  whom  these  public  servants  were  interested^ 
This  appears  from  the  conversation.  He  may  well  have  believed  this  ta 
be  the  case,  as  the  Magistrate  and  Police  Superintendent  were  at  that 
very  time  on  their  way  to  the  place  of  the  procession  with  the  intention  of 
providing  that  the  Hindus  should  enjoy  the  lawful  exercise  of  their  right 
to  pass  along  the  road.     I  think  this  immediate  though  official   interest  is- 


Digitized  by 


GoogI( 


1886]  QUKIH-IlfP.  V.   AlHRKHAN.  275 

proved:  and  that  it  is  a  sufficient  interest   within   the  meaning  of  the 
section.    For  these  reasons!  would  refrain  from  interfering. 

Nanabhai  Haridas,  J. — I  think  that  a  crime  punishable  under  the 
Indian  Penal  Code  has  been  committed  in  this  case,  and  that  we  should  not 
interfere. 

There  is  no  question  as  to  the  facts.  The  evidence  recorded  in  the 
oase  is  all  one  way,  for  the  prosecution,  there  being  noae  for  the  defence. 
The  facts  of  the  case  are  thus  briefly  stated  by  the  Sessions  Judge 
Mr.  Baker.  « 

<' It  appears  that  some  Musulmans  of  Malegaon,  complained  to  Mr. 
Frost,  Magistrate  First  Class,  that  a  tahut  h^d  been  stopped  on  the  night 
of  October  14th.  Mr.  Frost  told  them  that  he  would  inquire  into  the  matter 
after  the  Dasara  and  Mohorum  holidays  were  over.  On  October  19th 
Mr.  Frost  and  Colonel  Wilson,  District  Superintendent  of  Police,  went  in 
the  morning  into  the  town  of  Malegaon  where  they  met  a  body  of 
Musulmans  among  whom  was  the  appellant.  Appellant  repeated  the 
complaint  about  what  had  taken  place  on  October  14th  to  Colonel  Wilson 
who  said  that  the  matter  would  be  considered,  but  that  the  Hindu  "  ratha** 
was  to  go  in  procession  that  day.  Appellant  first  spoke  civilly,  but  as 
Mr.  Frost  and  Colonel  Wilson  were  driving  away,  he  said  according  to  the 
evidence  of  Mr.  Frost  '*  We  will  obstruct  the  Hindu  ratha^  the  proces- 
sion of  the  Hindu  ratha  must  be  stopped  ;  if  this  be  not  done  I  and  my 
community  will  not  care  even  if  our  lives  be  lost."  Colonel  Wilson  then 
arrested  the  appellant.  The  Magistrate  has  convicted  the  accused  of 
criminal  intimidation  under  section  506  of  the  Indian  Penal  Code. 

The  following  extracts  from  the  Marathi  depositions  of  Mr.  Frost  and 
three  other  witoesses  (two  of  them  Hindus  and  the  third  Musulman)  may 
be  taken  to  supplement  the  above  account.  [Mr.  Frost's  deposition  : — ] 
(1).  .  •  I  saw  fifty  or  hundred  Musulmans  and  Memons  standing  beyond 
the  Masjid  near  the  Police  Station. .  •  •  (2)  Out  of  that  assembly  the  accused 
Amirkhan  walokd  Misrikhan  representing  himself  to  be  their  leader  came 
to  us.  On  being  asked  who  the  Police  Superintendent  was,  I  showed 
him... .(3)  The  Police  Superintendent  said  your  complaint  will  be 
considered,  but  today  is  the  day  on  which  the  Qod  of  the 
Hindus  is  to  be  carried  in  a  procession,  and  to  that  no  one's  objection  can 
be  allowed.  Disregarding  what  the  Saheb  said  the  accused  threatened 
him,  saying— **  We  will  not  allow  it.  If  the  Qod  is  carried  in  a  proces- 
sion we  will  obstruct,  and  it  matters  not  if  in  this  affair  my  life  and  the 
lives  of  our  people  are  lost."  He  repeated  this  three  or  four  times  in  a  loud 

voice,  bawling  out (4j  On  the  Saheb  telling  him  '  Being  the  leader 

of  all  these  people,  if  you  threaten  the  Hindu  communitty   in    this  way> 
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I  will  imprison  you/  he  said — *  Never  mind,  we  will  commit  a  riot 
(darufa),  even  though  (my)  life  is  lost/  On  his  saying  so  he  was  arrested. 
.....  (5)  And  immediately  after  we  came  out  (after  making  him  over  to- 
the  Police)  a  large  riot  occured  in  the  town  caused  by  Musulmans,  in 
which  considerable  loss  was  caused  to  the  Hindus  in  different  localities^ 
(6)  The  riot  in  respect  of  which  42  accused  are  being  tried  in  another  case, 
began  immediately  after  the  accused  had  spoken  (as  above).  (6)  He  said 
the  Hindus  showed  disrespect  to  our  taJytUs  ;  therefore  we  will  not  allow 
their  God's  profession  to  issue.  (7)  ^  The  Hindu  ratha  procession  should 
be  stopped.  If  that  is  not  done,  I  do  not  care  if  I  and  people  are  killed.' 
So  he  said.  (8)  From  the  words  used  by  the  accused,  I  distinctly  under- 
stood that  there  was  danger  to  public  peace  and  tranquility.  He  used 
the  threat  to  us,  that  is  to  myself  and  the  Police  Superintendent  aiid  also 
to  the  Hindus.  We  were  going  to  preserve  the  peace  at  the  time  of  the 
procession.  He  spoke  to  us  as  he  did  to  prevent  us  from  allowing  the 
Hindu  procession  to  issue  ;  aud  he  spoke  to  us  with  the  object  of  making 
it  appear  to  us  that  if  we  permitted  the  procession,  there  would  be  a 
great  riot  and  terror.  (9)  Question.  Had  you  come  to  see  that  the 
procession  passed  along  the  road  smoothly    undisturbed  by  the  Musalmans? 

Answer.     Yes We  were   legally  empowered  to  render  such  assistance,. 

and  the  Hindus  were  perfectly  entitled  to  carry  their  ratha  procession. 
There  was  no  prohibition  against  it  in  law. 

[Dhondo's   deposition.] 

(10)  We  will  not  allow  the  ra^Aa  procession  of  the  Hindu  God  to 
issue.  If  it  comes  out,  I  do  not  care  if  I  and  500  people  happened  to  be 
killed  (Khun). 

[Appaji's    deposition.] 

(11)  He  said  to  the  Sahebs  ;  You  should  not  allow  Ballsgi's  ra^Aa 
procession.     If  it  is  allowed,   we  will  commit   a  great    riot   and   causo 

hlood'Bhed  {Khun) There   were    150  or   200  Musalmans  present  there 

then. 

(12)  The  Saheb  said.  He  mentioned  khun  (blood-shed  or  murder^ 
where  upon  both  the  Sahebs  came  down  from  the  Tonga  and  arrested 
Amirkhan  and  made  him  sit  in  the  Tonga." 

It  was  urged  in  appeal  before  Mr.-  Baker,  as  it  has  been  urged 
before  us,  that  the  words  used  by  the  accused  were  nothing  more  than 
a  mere  warning,  that  they  did  not  amount  to  a  threat.  But  looking 
to  the  words  themselves,  and  the  way  in  which  they  were  uttered,  and, 
further,  having  regard  to  the  occasion  on  which  and  the  circumstanoea 
under  which  they  were  uttered  as  also  to  the  impression   they  made  upoa 
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the  minds  of  those  who  heard  them,  I  have  no  hesitation  in  saying  that 
they  were  meant  to  convey  and  did  convey  a  very  distinct  threat,  as  both 
the  Lower   Courts  have  held,   and  not   a  mere  warning.     Whether  the 
threat  was  such  as  is  comtemplated  in   section  503  or  section  189  of  the 
Indian  Penal  Code  is  a  question  which  I  shall  now  proceed  briefly  to  con- 
sider. The  words  used  were  understood  to  convey  a  double  threat  —a  threat 
to  the  Hindus,  and  a  threat  to  the  Officers  addressed.     In  this  latter  aspect 
those  words  will  be  considered  a  little  further  on  when    I  come  to  consider 
them  in   connection  with  section   189,  Indian  Penal     Code.     At  present    I 
shall    consider    them    only   in    connection    with    section     503.      They 
clearly    expressed    on    the   part    oi    the    accused  and    his    Musalman 
comrades   whom  he    represented,    a  determination  (1)  to    obstruct    and 
stop  the   Hindu    religious  procession  ;    (2)  to   commit   a   daiiga  (riot)  ; 
(3)  to  do  that   in    or  by    which   people     might     happen     to    be    killed 
(khun).     When  a  person  threatens  another  in    this  way,  it  is  by  no  means 
unfair  to  presume  against  him,  that  he  intends  at  least   ^^  to  cause  alarm 
to"   that  other.     Was  it  then  a   threat  to  injure  any   one's  person  ?    or 
property  ?    Now  the  word   injure  used  in  the   section   503   is   defined  in 
section  44  of  the  Indian  Penal  Code  to  denote  ^'  any  harm  illegally  caused 
to  any  person  in  body  or  property,"  and  in  section  43  the  word  "  illegal'* 
is  said  to  be  \*  applicable  to   everything   which   is   an  offence   or  which  is 
prohibited  by  law  or  which  furnishes  ground  for  a  civil  action."     We  have, 
therefore,  to  see  whether  the  threat  was  to  cause  ^injury'  as  thus  defined 
to   the  person  or  property  of  any  one.     Let  us  take  it  in  its  least  threaten- 
ing  aspect  that,   therefore,  which  is  most  favourable   to  the   accused.     To 
obstruct   or  stop   a  ratha  procession    necessarily  means   voluntarily  to 
prevent  the  persons  in  charge  of  that  ratha  or  composing  that  procession, 
frmm  proceeding  in  the  direction  they  like  to  proceed  ;  and  if  they  have  a 
right  to   proceed  in  that  direction,  such  act  of  obstructing  or  stopping  is 
an  offence  punishable  under   section  839,  Indian  Penal  Code.     It  is   thus 
prohibited  by  law  and  it  also  furnishes  ground  for  a  civil  action  as  being 
an  infringement  of  one's  right  of  personal  liberty.     Such  an  act,  therefore, 
must  be  regarded  as  and  **  injury"  to  the  **  person"  of  him  to  whom  it  is 
done.    That  the  Hindus  who  were   to   move   in  a  procession   on  the  19th 
October  last  had  a  perfect   legal  right  to  do  so,  has   never  been   ques** 
tioned.     Mr.  Frost  admits  they  had  such  right,  and  the  trying   Magistrate 
states  in  his  Judgement,  that  a  proclamation  had  been  issued  under  section 
27,  Bombay  Act  VII  of  1867  appointing  a  time  for  such  a  procession.   We 
thus  see  most  strictly  established  in  this  case  such  threat,  as  is  contemplat. 
edin  section  503  of  the  Indian  Penal  Code.  It  is  true,  that  threat  was  not 
directly  adressed  to  the  Hindus  who  were  to  form  the  procession,  but  that 
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was  by  no  means  necessary^  if  it  was  intended  to  reach  their  ears^  and 
I  see  no  reason  to  doubt,  having  r^ard  to  the  object  aimed  at,  that  it  was 
so  intended.  Two  of  the  witnesses  who  heard  it  were  Hindus.  I  am  there- 
fore of  opinion  that  the  accused  was  guilty  of  the  offence  of  criminal  in- 
timidation as  defined  in  section  503  of  the  Indian  Penal  Code. 

In  the  view  I  have  taken  above  of  the  applicability  of  section  503  to  the 
circumstances  of  the  present  case,  it  is  not  necessary  to  discuss  at  length 
whether  section  189  also  applies  to  them.  One  of  the  functions  of  the  Police 
is  to  preserve  the  public  peace  and  to  prevent  the  commission  of  offences, 
and  it  was  expressly  to  perform  that  function  that  the  two  oScers  had 
come— namely  to  assist  the  Hundus  or  to  protect  them  from  any  acts  of 
violence  on  the  part  of  their  religious  antagonists,  the  Musalmans.  Dur- 
ing the  time  appointed  for  the  Hindu  procession,  the  Hindus  were  to  be 
under  their  special  care  and  protection,  and  they  were  bound  to  see  that  no 
offence  was  committed  against  them.  It  was  for  the  purptjse  of  "inducing" 
them  ^Ho  forbear"  so  to  assist  the  Hindus  that  the  threat  was  addressed 
to  them.  It  is  true  no  threat  was  held  out  of  any  injury  to  those  officers 
themselves  but  the  threat  of  injuring  to  the  Hindus  would  suffice  if  they 
were  "interested"  in  the  Hindus  within  the  meaning  of  that  section.  Cases 
of  public  officers  being  officially  "interested"  in  private  individuals  can 
easily  be  conceived.  A  Collector  appointed  to  act  as  a  minor's  guardian 
or  administrator  under  Act  XX  of  1864<  is  an  instance  that  readily  suggests 
itself.  In  the  absence  of  any  authority,  I  am  not  prepared  to  exclude  such 
interest  from  that  section. 

But  whatever  question  may  be  raised  as  to  the  application  of  sections 
503  and  189  of  the  Indian  Penal  Code,  there  is  no  room  for  any  doubt  as  to 
the  application  of  section  143.  There  was  a  large  body  of  Musalmans  as- 
aembled  50  or  100  according  to  Mr.  Frost's  account  and  150  or  200  according 
to  Appigi's  account.  The  accused  came  to  the  officers  as  their  leader  or 
spokesman,  and  may  be  taken  to  have  known,  and  truly  represented  their 
common  objects.  He  was  clearly  indentified  with  them.  As  gathered  from 
his  words,  which  they  were  near  enough  to  hear,  their  objects  were  (1)  '*to 

overawe  by show  of  criminal  force. .."the   public   officers" in  the 

exercise  of  "their  lawful    power"   and  (2)  "to   commit mischief  ......or 

ether  offenoe'\  He  was  therefore  a  member  of  an  '^unlawful  assembly"  as 
defined  in  section  li-l  Indian  Penal  Code,  and  punishable  under  section 
143. 

For  these  reasons  and  having  regard  to  section  537  of  the  Criminal 
Procedure  Code,  I  would  dismiss  the  petition. 
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8  March  1886.  Bibdwood  <fe  Parsons,  J  J. 

Queen-Bmppess  v.  Sheik  Sultan.* 

District  Police  Act,  (Bom,  Jet   FIT  of  1867),  See.  ^^^Poliee  officer-^Ovcntaying  leave. 

A  Police  congtable  oTCWtayed  the  casual  leave  granted  to  him  by  the  Chief  CoaetaWe  and 
was  absent  without  leare  for  a  month  and  two  daja  :— 

Held^  that  in  staying  without  permission  beyond  the  period  of  leave  granted  him,  the 
accused  withdrew  from  the  daties  of  the  his  office  without  permission  and  that  he  committed 
an  offence  within  the  meaning  of  section  2f»  of  the  Bombav  District  Police  Act,  1867. 

Sheik  Sultan,  a  Police  constable  obtained  casual  leave  from  the 
Chief  Constable  for  6  days.  No  substitute  was  provided.  He  did  not 
return  to  duty  till  he  was  transferred  to  another  Taluka,  when  the  Chief 
Constable  reported  him  absent  without  leave.  He  was  away  for  one 
month  and  two  days  and  voluntarily  presented  himself  for  duty  on  his 
return.  He  gave  no  notice  of  his  desire  for  further  leave  nor  did  he  ask 
for  any  extension.  The  Magistrate,  upon  these  facts,  found  him  guilty 
of  an  offence  under  section  26  of  Bombay  Act  VII  of  1867  and  fined  him 
one  rupee. 

The  District  Magistrate  of  Kbandesh  in  referring  the  case  to  the  High 
Court  observed:  **The  Allahabad  High  CouRr  have  ruled  in  QvieevrEm'p- 
r«88  V.  SaM^ram  (1)  that  overstaying  leave  did  not  constitute  an  offence, 
but  in  that  case,  the  convicted  man  had  employed  a  substitute.  In  this 
instance  no  substitute  was  entertained/' 

Order. — In  staying  without  permission  beyond  the  period  of  the  leave 
granted  him,  the  accused  withdrew  from  the  duties  of  the  office  without 
permission  within  the  meaning  of  the  section  26  of  Bombay  Act  VII  of 
1867,  We  therefore  think  that  he  was  rightly  convicted  under  that  section. 


11  March  1886.  Birdwood  <Sr  Jardinb,  JJ. 

Queen-Emppeas  v.  Don^rctP.t 

Penal  Code  (Act  XLVoflUd),  See.  84— CWmtnaZ  Procedure  Code  (  ict  Xof  1889),  Sec. 
640^Evidence  Act  {I  of  187S),  See.  45^Lunaey— Defence. 

When  the  defence  is  based  on  section  84  of  the  Indian  Penal  Code,  the  Sessions  Jndge  may 
under  section  540  of  the  Criminal  Procedure  Code  and  Section  165  of  the  Indian  Eridence  Act 
ascertain  the  behayionr  exhibited  by  the  prisoner  during  the  years  of  his  life  previons  to  the 
homicide,  and,  if  accnsed  has  been  kept  in  a  lunatic  asylum,  record  medical  evidence  of  tha  facts 
obserred  there,  and  of  the  opinion  formed  as  to  his  particular  form  of  lunacy.  Section  45  of  the 
Indian  Evidence  iict,  illustration  (6),  indicates  this  evidence  as  relevant  to  determine  the  issue 
raised. 

Judgment.— The  accused,  a  Bhil,  killed  his  wife  on  or  about  the  12th 
January,  1884,  by  striking  her  on  the  head  with  an  axe.  He  was  brought 
up  for  trial  before  the  Court  of  Session  at  Nasik   on  the  5th    March,  1884. 

*Criminal  Buling  No.  17  oj  If  86.  Criminal  Reference  No.  21  of  1886, 
(1)  I,  L  R.,  6  All.,  475  iCHminal  Buling  18  of  1886.  Criminal  Appeal  No,  178  of  1885. 
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The  Court  found,  on  the  6th  March,  that  the  accused  was,  by  reason  of 
unsoundness  of  mind,  incapable  of  making  hit  defence,  and  reported  the 
case  for  the  orders  of  Government.  Hiereupon,  the  Government  ordered 
the  accused  to  be  forwarded  to  the  Lunatic  Asylum  at  Golaba  for  safe 
custody.  The  accused  was  detained  at  the  Asylum  from  the  1st  April, 
1884,  till  the  28th  July,  1885.  He  was  then  tried.  He  was  convicted  by 
the  Sessions  Judge,  on  the  7th  September,  1885,  of  murder;  and  sentenced 
to  transportation  for  life.  In  passing  sentence,  the  Sessions  Judge  said:—- 
^^  There  was  no  apparent  motive  for  the  crime,  which  was  committed  in  a 
fit  of  sudden  passion.  Such  a  fact  would  afford  no  reason  for  not  passing 
the  extreme  sentence  as  a  rule.  But  some  allowance  should  be  made  for 
the  accused,  who  is  a  Bhil  and  of  a  very  low  order  of  intelligence.  Be- 
nides,  a  long  time  has  elapsed,  during  the  greater  part  of  which  the  accus- 
ed has  been  in  the  Lunatic  Asylum.  Under  these  circumstances,  I  do  not 
consider  that  it  is  necedsary,  as  a  warning  to  others,  to  pass  the  extreme 
sentence." 

When  this  appeal  first  came  before  us,  we  were  of  opinion  that, 
under  all  the  circumstances  of  the  case,  an  enquiry  was  necessary,  in 
order  to  ascertain  the  state  of  the  accused's  mind  at  or  about  the  time 
when  he  killed  his  wife.  We,  therefore,  ordered  a  further  enquiry  ;  and 
stated  the  reasons  for  our  order,  at  length,  in  the  following  terms  :— 

'^  Although  the  Committing  Me^istrate,  on  the  6th  February,  recorded 
his  opinion  that  there  was  nothing  in  the  conduct  or  appearance  of  the 
prisoner  to  show  him  to  be  of  unsound  mind,  yet,  on  the  6th  March,  the 
learned  Sessions  Judge,  after  taking  evidence,  found  that,  owing  to  un- 
soundness of  mind,  he  was  incapable  of  making  a  defence.  In  conse- 
quence of  this  finding,  he  was  confined  in  the  Lunatic  Asylum  at  Golaba* 

The     Sessions    Judge     records    that    there    was    no    apparent 

motive  for  the  crime,  and  the  defence  of  the  prisoner  'appears  to 
have  been  that  his  sudden  killing  of  his  wife  was  the  result  of  some  sud- 
den and  uncontrollable  action  of  the  mind.  This  defence,  the  Judge  re- 
cords, was  rejected  by  the  Assessors  ;  but  from  the  meagre  statement  of 
the  Assessors'  opinion,  we  can  only  infer  that  their  reason  for  believing 
the  prisoner  to  be  guilty  was  that  he  had  confessed  the  commission  of  the 
homicide.  We  notice  that,  in  March  last,  the  Civil  Surgeon,  who  had 
the  prisoner  for  some  time  under  observation,  deposed  that  he  had  come 
to  the  conclusion  that  the  prisoner  was  '^  a  man  of  weak  intellect 
bordering  on  idiocy,"  and  that  the  Jailor  described  him  as  "not  intelligent, 
but  like  a  man  drugged."  No  evidence  was  given  at  the  trial  as  to  the 
state  of  mind  of  the  prisoner  before  the  killing  of  his  wife  nor  as  to  the 
nature  of  the  unsoundness  of  mind  disclosed  by  the  symptoms  and  conduct 
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obaervod  during  tbe  time  of  deteniioii  in  the  Lunatic  Asylum.  Soma  of 
the  witnoMes  appear  to  have  been  acquaintances  of  the  prisoner,  but  they 
were  not  questioAed  about  lus  previous  behaviour,  the  ei^stenoe  of  eccen- 
tricities QT  any  other  fact  from  which  his  atate  of  mind  during  the  previ- 
ous portion  of  his  life  could  be  inferred. 

<<  Under  all  the  circumstances  of  the  case,  and  having  regard  to  what 
is  in  evidence  about  the  state  of  mind  of  the  prisoner  between  February 
and  July,  and  the  want  of  any  sign  of  motive  for  the  crime,  we  are  of 
opinion  that  further  evidence  is  required  for  the  proper  determination  of 
ihis  appeal.  This  Court  has  no  sufficient  material  before  it  for  judging 
<](  the  state  of  mind  of  the  prisoner  on  the  day  of  the  killing.  We  think  the 
Sessions  Judge  m^^ht  properly  have  proceeded,  under  section  540  of  the 
<7riminal  Procedure  Oode  and  section  165  of  the  Evidence  Act,  to  ascertain 
the  kind  of  behaviour  exhibited  by  the  prisoner  during  the  years  of  his 
life  previous  to  the  homicide,  and  that  it  was  important  to  record  some 
medical  evidence  of  the  facts  observed  in  the  Lunatic  Asylum,  and  of  the 
opinion  so  formed  as  to  the  particular  form  of  lunacy  under  which  he  suf- 
fered. We  deem  it  well  to  point  out  that  section  45  of  the  Indian  Evidence 
Act,  Illustration  (&),  indicates  this  evidence  as  relevant,  to  determine 
the  issue  raised,  when  the  defence  is  based  on  section  84  of  the  Indian 
Penal  Code.  We  are  also  of  opinion  ^that  the  behaviour  of  prisoner 
since  the  conviction  may  be  relevant  to  that  issue." 

We  have  now  received  the  evidence  certified  by  the  Sessions  Judge  ; 
and  are  unable  to  say,  on  a  consideration  of  it  and  of  the  evidence 
previously  recorded  at  the  trial,  that  the  accused  was,  by  reason  of 
unsoundness  of  mind,  incapable  of  knowing  the  nature  of  his  act,  when 
he  killed  his  wife,  or  that  he  was  doing  what  was  either  wrong  or  contrary 
to  law.  He  made  as  full  a  confession  of  the  incidents  of  the  crime  as 
was  possible  in  regard  to  an  act  which  was,  apparently,  unpremeditated, 
and  was  committed,  as  the  Sessions  Judge  finds,  in  a  fit  of  sudden  and 
motiveless  passion.  That  confession  seems  to  be  a  truthful  statement ; 
and  although  the  accused  says  that  he  struck  his  wife  when  blind  with 
rage,  and  cannot  explain  why  he  was  blind  with  rage,  yet  as  he, 
apparently,  recollected  the  circumstances  distinctly,  and  was  able  to  point 
out  the  place  where  the  axe  was  concealed,  he  must  be  taken  to  have  been 
oonscious  of  the  nature  of  his  act,  and  must,  therefore,  be  presumed  to 
have  been  conscious,  also  of  its  criminality.  But  we  would  go  further 
than  that.  We  do  not  think  that  this  case  ought  to  be  classed  with  such 
cases  as  Beg.  v.  GremsmUh  (1)  or  Reg.  v.  Brixey  (2)  or  Beg,  y.  Burton 

(1)  Med.  CMt.  ReTn  XXVIII,  84.    (2)  Med.  Ga«^  XXXVI,  &66,  247.  ^ 

86 
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(3),  which  are  diBOussed  by  Dv.Taylor  in  the  Chapter  on  Homicidal  Mania 
in  his  work  pn   Medical   Jurisprudence,  and  which  we  bad  occasion  to 
.  refer  to  recently  in  our  judgment  in  Imperatrix  v.  Lakshman  Dctgdu  (4), 
which  was  decided  on  the  4th  instant.     It  certainly   has   some   points  in 
common  with   such  cases.    The  offence  was  quite  unpremeditated.    There 
was  no  motive  for  it.    The  accused  liked  his  wife.    There  was  no  quarrel. 
The  husband  and  wife  were  on   their   way,   apparently,  to  her  father's 
village,  to  spend  a  holiday  there.     He  took  his  axe  with  him,  to  cut  a 
bundle  of  firewood,  to  bring  home  with  him.     After  killing  his  wife,  in 
the  evening,  when  '^  blind  with  rage,"  he  sat  by  her  corpse,  all  night,  till 
day  break.     At  some  time  during  the  night,  he   seems   to  have  tried  to 
take  his  own  life,  but  to  have  desisted  from  the  attempt.    The  case  differs 
from  the  cases  which  seemed  to  Dr.   Taylor  to   establish  the  occasional 
existence  of  homicidal  mania,  in  that  there  was  apparently  some  attempt 
at  concealment ;  for  the  accused  says  that  the  axe  with   which  he  killed 
his  wife  '^  was  concealed  under  bushes,"  though  he  ^^  showed  it   to  the 
villagers  of  Ambegaon."     He  must  have  hidden  the  axe  away.    And  then, 
when  in  the   morning,  one  of  the  witnesses  went  towards  him,  *^    he  b^an 
to  go  away;  "  and  when  an  attempt  was  first  made  to    arrest  him,  he  re- 
sisted.    It  was  only,  apparently^  when  he  was  struck    once  or  twice  with 
a  stick  that  he  yielded.     Neither  did  he  confess  at   first.    The    witness, 
Sambhu,  says:— '^  When  accused  was  first   questioned,  he    said    nothing; 
when  we  said  we  would  let  him  go^  he  said  he  was  angry  and  had  killed  his 
wife.  "    But  it  is  not  on  aticount  of  these  points  of  difference  alone  that 
we  distinguish  the  case  from  those  to   which   we  have  referred.    We  dis- 
tinguish it  because,  we  think  that  the  evidence  now  taken  would  support 
,the  theory  that  the  murderous  act  of  the  accused  may  have    been  due  im- 
mediately to  the  effect  o[  ganja^  taken  by  him  on  the  day    when  he  com- 
mitted the  murder,  and  that  it  is  unnecessary  to  refer  it  to  any  other  cause. 
(See  the  discussion  in  Chevers*  Medical  JurUprudmoef  p.  777,  as  to  the 
effect  of  gavja  on  the  mental  faculties  and  the  cases    discussed    at    p.  789 
and  the  following  pages).     The  accused,  indeed,  says^  in    his  examination 
before  the  Court  of  Session,  that  he  was   not  '*  given  to  drinking.  "    But 
it  is  not  clear  that  the  question  to  which  he  gives  this  reply  has    reference 
to  go/aja.  Some  of  the  witnesses  examined  at  the  further  enquiry  say    that 
^'  he  used  not  to  take^a7i;a,"  but  that  for    several    years    past    he    was 
"  mad.  "  Prom  the  reasons  which  some  of  them  give  for  considering  \  him 
mad,  it  seems  that  they  use  the  term  vaguely.     One  of  them   says: — ^  He 
used  to  be  insane  daily  for  an  hour  and  regain  his  senses,  "  When  "  out  of 
his  senses,  he  used  to  take  his  clothes  off  and  run  about."  Such  a  constantly 
(8)  Hantingdon  Summer  AsBicei,  1S48.    (4)  I.  L.  B.,  10  Bom.,  512. 
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Teoarring  diiregard  of  decency  might  be  due  to  the  daily  use  of  gdnja.  Dr. 
Nolan,  who  had  him  under  observation  at  the  Oolaba  Asylum^  says: — 
^'  Physical  examination  did  not  elicit  any  conformation  typical  of  insanity; 
but  the  slowness  and  hesitation  with  which  he  replied  to  my  questions  in- 
^cated  noticeable  clouding  of  the  mental  fooulties, — such  a  condition  as 
would  be  expected  in  the  case  of  a  person  addicted  to  the  consumption  of 
j/cvnja.*'  He  adds:—''  While  excited,  he  sometimes  stripped  himself  and 
refused  to  wear  his  clothes.  This  latter  fact  being  indicative  of  absence  of 
moral  perception/'  It  is  possible  that  the  witnesses  denied  that  the  ac- 
cused habitually  used  ganja,  because^at  the  ganja  shop,  ganja  ''  is  not 
sold  to  Bhils.  "  Of  course,  any  such  prohibition  may  have  been  evaded. 
But  what  is  more  to  the  purpose  is,  that  the  accused  told  Dr.  Nolan  that 
he  had  eaten  gaif^a  on  the  day  of  the  murder.  This  admission  can  leave 
no  doubt  on  the  point,  when  taken  with  Dr.  Nolan's  own  observation  of 
the  accused's  condition.  Dr.  Nolan,  indeed,  considered  the  accused  to 
be  insane.  Bat  he  says  that  his  insanity  was  due  to  his  being  a  ganja 
eater,  and  he  adds  that  ''a  paroxysm  of  homicidal  mania"  resulted  while 
he  was  ''  under  the  influence  of  the  drug/'  He  bases  this  opinion  partly 
on  what  the  accused  told  him.  On  the  evidence,  therefore,  we  are  disposed 
to  believe  that  the  accused  killed  his  wife  while  in  a  state  of  ''  intoxica- 
tion" from  the  recent  use  oi  ganja.  We  prefer  so  to  speak  of  his  state;  for 
though  it  may  be  that  the  continued  use  of  ganja  for  some  years  had  in- 
duced a ''  noticeable  clouding  of  the  mental  faculties,  "  and  that,  while 
under  the  influence  of  the  drug  on  the  12th  January,  1884,  he  found 
himself  unable  to  resist  an  impulse  to  kill  that  suddenly  came  upon  him 
yet  the  case  is  clearly  distinguishable  from  that  of  Ldkshman  valad 
Dagda  (5),  in  which,  while  confirming  the  conviction  and  sentence,  as  we 
could  not  bring  the  accused  within  the  protection  of  section  84  of  the 
Indian  Penal  Code,  we  nevertheless  saw  ground  for  recommending  him  to 
the  consideration  of  Qovernment.  We  see  no  sufficient  ground  for  doing 
so  in  the  present  case,  which  must  be  considered  with  reference  to  the 
provisions  of  sections  85  and  86  rather  than  with  reference  to  section  84 
of  the  Code.  As  there  is  nothing  to  show  that  the  ganja  which  into&icated 
the  accused  was  administered  to  him  without  his  knowledge  or  against 
his  will,  he  is  not  protected  by  section  84.  Nor,  indeed,  as  We  have 
already  said,  was  he  incapable  of  knowing  the  nature  of  his  act.  If  he  had 
been  so  incapable,  section  86  would  have  required  us  to  deal  with  him  as 
«if  he  had  the  same  knowledge  as  he  would  have  had  if  he  had  not  been 
intoxicated. 

(5)I«L.B.,10fiom.,  518. 

Digitized  by  VjOOQ  IC 


284  UNBBPOBTED  OBIMIKAL  OASES.  [1886 

We  think  that,   under  all  the  circumstances,    the    Judge    rightly 
refrained  from  passing  sentence  of  death.     We  dismiss  the  appeal. 


11  March  1886.  Btbdwood  &  Jabdike,  33. 

Queen-Emppess  v.  Nana  Mahadev.* 

Abkari  Act  {Bom.  Act  V  cf  1878).  See.  45^P6nal  OvdeiAet  XLF  qf\S90)^8ee.99^ 
Omiisum  to  open  MhopM—Aet—Brcach  cflieense. 

The  accused,  a  lioeDse  under  the  Bombay  Abkari  Aeft  omiued  to  open  shops  at  certain  places 
and  to  keep  aeconnts ;  he  was,  thereupon,  oonyicted  of  a  breach  of  his  license  under  ■  section  45^ 
(c)  of  the  Act  :— 

Held,  that  neither  omission  was  an  *'  act  '*  in  breach  of  any  condition  of  the  accosed's 
license,  section  88  of  the  Indian  Penal  Code  baring  no  application  to  the  case. 

The  accused  was  convicted  under  section  45  (c)  of  the  Bombay  Abkari 
Act,  1878,  in  that  he  being  a  licensee  for  selling  bhang  and  ganja  in  the 
Thana  District  and  being  bound  by  the  terms  of  his  license  to  open  shops 
at  the  places  appointed  by  Collector  omitted  to  open  shops  at  three  places 
and  also  being  bound  to  keep  daily  accounts  at  the  shops  omitted  to  keep 
account  at  the  shop  at  Kalyan  and  thereby  committed  breach  of  the  condi- 
tions of  his  license. 

Order. — Neither  the  omission  to  open  shops  at  certain  places,  nor  the 
omission  to  keep  accounts  was  an  '^  act  "  in  breach  of  any  condition  of 
the  license  held  by  the  accused.  As  section  33  of  the  Indian  Penal  Code 
has  no  application  to  the  case,  the  accused  was  wrongly  convicted  under 
clause  (c)  of  section  45  of  Bombay  Act  V  of  1878.  We,  therefore,  reverse 
the  conviction  and  sentence^  and  direct  the  fine,  if  paid,  to  be  refunded. 


11  March  1886.  Btbdwood  A;  Jardine,  JJ. 

Queen-Emppess  v.  Shekh  Husen.t 

Opium  AcHl€f\B79\  Sees.  5,  9.— 5ti/«  85— Chundnl— 0|)twm. 
Chnndnl  is  opinm  dlssolyed  in  water  and  the  boiled  so  as  to  be  smoked. 
A  man  cannot  be  said  to  make  a  preparation  or  admiztnre  of  opinm  within  the  meaning 
of  sections  5  and  9  of  the  Opinm  Act  of  1878  and  section  85  of  the  mles  framed  nnder  that  Act» 
for  which  a  license  would  be  required,  by  merely  dissolving  the  opinm,  which  he  has  legally  pur- 
chased, in  water  for  his  own  use  in  smoking. 

The  accused  was  convicted  under  sections  5  and  9  of  the  Opium  Act, 
1878,  and  section  35  of  the  rules  framed  under  that  Act,  of  manufacturing 
opium  witout  a  license  in  that  he  prepare^  chunduU  for  his  private 
use  from  opium  that  he  had  purchased  in  the  usual  legal  manner  from  a 
licensed  vendor. 

The  Sessions  Judge  of  Thana  in  making  this  refrence  observed:  "I  am 
of  opinion  that  he  has  neither  manufactured  opium  without   a  license  nor 

H)riminal  Ruling  19  of  1886.  Criminal  Keriew  No.  70  of  1886. 
^Hminol  Ruling  lie  80  of  1886.  Criminal  Reference  No.  S6  of  1886. 
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eomtnited  any  offence  by  so  doing.  Sections  5  and  9  of  the  Act  relate  to 
the  manufacture  of  opium  and  opium  is  said  to  include  "  preparations  or 
admixtures  of  opium  "  (  section  3  ).  Section  35  ot  the  rules  refers  to  li- 
cense for  the  retail  of  opium  or  the  manufacttire  of  all  or  any  intoxicating 
drugs  prepard  from  the  poppy.  Chundid  is,  I  am  told,  merely  opium  dis- 
solved in  water  and  then  boiled  so  as  to  be  smoked.  I  am  of  opinion  that 
by  merely  dissolving  the  opium,  which  he  has  legally  purchased,  in  water 
for  his  own  use  in  smoking,  a  man  cannot  be  said  to  make  a  preparation 
or  admixture  of  opium  within  the  meaning  of  the  Act  for  which  a  license 
would  be  required.  " 

Order — For  the  reasons  stated  by  the  Session  Judge,   we  reverse   the 
conviction  and  sentence  and  order  the  fine,  if  paid,  to  be  refunded. 


19  March  1886,  BfBDWOOD  <fe  Jardini,  JJ. 

Queen-Emppess  v.  Kumalia.^ 

.Evidence  Aet  {I  f^f\%lt\8ee$.  25,  26,  ^I^OcnfeaMton-'ProductUm  rf  property  by  the 
aeeused  themselves. 

The  Magistrate  believed  the  witnessef,  who  deposed  that  the  accnsed  admitted  the  theft, 
and  that  the  property  was  recovered  in  consequence  of  the  admissions  :  but  the  jndgment  showed 
clearly  that  the  identity  of  ihtjawari  recovered  with  that  stolen  was  not  proved  to  the  Magis- 
trate's satisfaction,  except  by  these  admissions : — 

H(02d,  that  as  the  prisoners  themselves  produced  the  jowart,  it  was  by  their  own  act  and 
not  from  any  informatioH  given  by  them,  that  the  discovery  took  place,  and  that  so  mneh  of  the 
information  as  amoanted  to  a  confession  of  stealing  was  inadmissible  in  evidence. 

Judgment. — Mr.  Winter,  the  Magistrate,  who  tried  this  case, 
believed  the  witnesses  who  deposed  '^  that  the  accused  admitted  the  theft, 
and  that  the  property  was  recovered  in  consequence  of  the  admissions.'^ 
The  judgment  shows  clearly  that  the  identity  of  the  jowa/ri  recovered  with 
that  stolen  was  not  proved  to  the^  Magistrate's  satisfaction,  except  by 
these  admissions.  The  importance  of  the  question,  which  arises,  under 
sections  25,  26,  and  27  of  the  Indian  Evidence  Act,  is,  therefore,  apparent. 
The  two  prisoners  were  in  some  sort  of  Police  custody  at  the  time. 
The  Head  Constable  describes  them  as  being  among  those  Bhils  whom  the 
Police  Patel  '^ collected"  on  suspicion.  The  Police  Patel  himself  accused 
them  of  complicity  in  the  theft.  What  followed  is  described  by  different 
witnesses,  some  of  whom  depose  to  the  facts,  as  if  they  were  not  of  the 
sort  described  in  section  27.  The  complainant,  e.  g.j  says  : — "  Kamalia 
said  that  he  and  accused  No.  2,  Bhikia,  had  taken  the  jowa/ri ;  and,  on 
searching  Bhikia's  house,  and  in  an  earthen  jar,  we  found  jovKtri^  which 
the  two  prisoners  gave  up  as  that  stolen,  viz.,  the  jowari  in  the  sack." 
The  Police  Patel  says  that  Kamalia  said  that  *'  he  and  Bhikia  had  fetched 
the  grain,  and  he  said  it  was  put  in  Bhikia's  house  in  a  jar,  and  then  they 
^Criminal  BuHng  SI  t^  1S86.    Criminal  Review  No.  75  of  1886. 
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both  brought  out  the  jar/'  Bhikia  said  nothing  at  the  time  aocording  to 
this  witness.  Another  witness  gives  similar  evidence*  The  fourth 
witness  says  that  Bhikia  assented  to  what  Kamalia  said,  and  that  both  of 
them  brought  out  the  jouxiri  as  that  stolen.  The  Head  Constable  gives 
similar  evidence. 

We  may  observe,  following  Straight,  J.,  in  Empress  of  Ivdia  v. 
Panc&(»m(l)that,  as  the  prisoners  themselves  produced  the  jowaH,  it 
was  by  their  own  act 9  and  not  from  any  information  given  by  them,  that 
the  discovery  took  place.  That  case  is  also  an  authority  for  holding  in 
the  same  circumstances  that  the  production  of  the  property  may  be 
proved,  but  not  the  accompanying  confession  made  to  the  Police.  In  the 
Fall  Bench  case,  Queen  Empress  v.  Bahu  Lai  (2),  the  migonty  of  the 
Judges  held,  that,  where  in  consequence  of  information  given  to  the 
Police  by  the  accused  to  the  effect  that  he  had  stolen  a  cow  and  calf  and 
sold  them  to  a  particular  person  at  a  particular  place  the  animals  were 
discoveredi  so  much  of  the  information  as  amounted  to  a  confession  of 
stealing  was  inadmissible  in  evidence.  The  reasons  why  the  question  of 
the  application  of  the  exceptional  proviso  in  section  27  to  the  facts  of  the 
case  should  be  carefully  considered,  have  been  expounded  by  this  Oourt  in 
Beg.  V.  Jora  Hasfi  (3)  and  Empress  v.  Bama  Birapa  (4). 

Being  of  opinion  that  the  confession  made  to  the  Police  was  not 
admissible  in  evidence  we  reverse  the  convictions  and  sentences. 


26  March  1886.  Bibdwood  A  Jabdivb,  JJ* 

Queen-Emppesa  v.  Unffo.* 

Criminal  Procedure  Code  lAet  X  rf  1SS9),  See.  ^40^8esnemt  Judge^^hargee^  more  them 
ems    Froeedmre*  I 

Section  S40  of  the  Code  of  Criminiil  Prooedare  spplies  to  cases  where   more  charges  than 

one  are  made  against  an  accused  person.    If  he  is  convicted  on  one  of  these  charges  before  the 

other  charges  are  tried,  such  other  charges  may  be  withdrawn.    Bot  when  the  eyldence  bear. 

ing  on  all  the  charges  has  been  recorded  and  the  pleaders  heard,  it  is  the  dnty  of  the  Sessions 

Jndge  under  section  297  of  the  Code  of  Criminal  Frocdore,  to  som  np  the  whole  of  the  eridence 

and  the  jnrj  shonld  then,  under  section  SOS,  be  required  to  return  a  verdict  on  aU  the  charges. 

Order— Sections  240  of  the  Gode  of  Criminal  Procedure  applies  to 
cases  where  more  charges  than  one  are  made  against  an  accused  person. 
If  he  is  convicted  on  one  of  these  charges  before  the  other  charges  are  tried 
such  other  charges  may  be  withdrawn.  In  the  present  case,  all  the  charges 
were  tried  at  one  trial;  and,  after  a  conviction  had  been  obtained  on  one 
of  them,  the  others  were  allowei  to  be  withdrawn.  It  was  the  duty  of  the 
Sessions  Judge,  under  section  297  (rf  the  Code,  after  the  evidence  bearing  on 

(1)LI«.R.,4A11..   ISS.     (t)  I.  L.  a,  SAU.,  609  i  see  pp.  514.  647,640. 

(S)  11  Bom.  H.  0.  B..  S49.    (4)  I.  L.  B.,  S  Bom.,  18. 

•OHmiMl  BmUng  S9  ^ISSS.  Criminal  Beriew  No.  t7   of  ISSS. 
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all  the  charges  had  been  recorded  and  the  pleaders  had  been  heard,  to  sum 
np  the  whole  of  the  evidence,  and  the  Jury  should  then,  under  section  803, 
have  been  required  to  return  a  verdict  on  all  the  charges.  This  course  was 
not  adopted;  but  as  the  consent  given  by  the  Sessions  Judge  to  the  with- 
drawal by  the  Public  Prosecutor  of  those  charges  on  which  the  Sessions 
Judge  did  not  sum  up  to  the  Jury  has  the  effect  of  an  acquittal,  we  do  not, 
in  the  absence  of  any  appeal  by  Qovernment,  interfere  in  the  exercise  of 
our  levisional  jurisdiction. 


1^6  March  28S6.  Bibdwood  A  Jabdinb,  JJ» 

Queen-Emppesa  V.  Lalu  Kliemoliuncl.* 

Ofjirm  Act  {I  tf  MB^-^Ofivm-^PusesHtm-^elhng. 
The  aoeased  kept  S^^l  toUt  of  opium  in  hii  poMeteioa  with  the  intention  of  eelling  itt— 
Held^  that  he  did  not  therehj  oontravene  any  rule  under  the  Opium  Act. 
Order. — The  accused  does  not   seem  to  have  contravened  any  rule 

under  the  Opium  Act  by  keeping  2J^    tolas  of  opium    in  his     possession 

with  an  intention  to  sell  the  same.    The  conviction  and   sentence  are  re- 
versed.   The  fine,  if  paid,  to  be  refunded. 


1  April  1886,  Bibdwood  &  Jabdihb,  JJ. 

Queen-EmppMNi  v.  Tuksipam.t 

nilage  PoUec  Act  (Bam.  Act  Fill  cf  1S67)— Poii6«  PaUl^Tcmtuihai. 
A  Police  Fatel  hat  no  authority,  under  the  Village  Police  Act  to  prerent  persons  from 
performing  tawuuhoi  in  their  housee. 

The  accused  was  charged  with  refusal  to  obey  a  lawful  order  issued 
by  the  Police  Patel  personally  under  section  15  of  the  Village  Police  Act 
1867,  in  that  he  had  a  Uimoulhok  performed  in  his  house  during  the  night  of 
the  13th  January  1886  which  the  Police  Patel  had  personally  ordered 
him  not  to  perform  on  the  night  in  question  and  was  convicted  and 
sentenced  under  same  section  of  the  Village  Police  Act  VIII  of  1867. 

The  District  Magistrate  of  Nasik,  in  making  the  reference  to  the 
High  Court,  observed : — "  The  Police  Patel  has  no  authority  under  the 
Police  Act  to  prevent  persons  from  performing  *' tamaahac^*  in  their 
houses  and  the  order  given  by  him  was  illegal  and  the  disobedience  of 
such  an  order  no  offence.  The  Police  Patel  erred  in  holding  that  the 
order  was  a  legal  one." 

Ordbr. — For  the  reasons  stated  by  the  District  Magistrate,  the 
Court  annuls  the  Police  Patel's  order  and  directs  that  the  fine,  if  paid,  be 
refunded. 


^Criminal  Suiing  38  <if  18S6.    Criminal  Review  NO.  S8  of  1886. 
^Criminal  Bmling  S4  cf  1886.    Criminal  Reference  No.  89  of  1886. 
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Criminal   Pr$eedure  O^de  {AM  X   pf    \Mm\  8§c$4    48%  490— JTerfnltfiioiiM— Onl^fw 
Plate  tf  #f\/br««meiU— JtirirdtetiM, 

The  Second  ClaH  liagittrate  of  a  place,  where  the  husbMid  if  at  the  time,  it  cgmpeteii  tt> 
enforce  the  order  for  maintenance. 

Order.— The  Court  is  of  opinion  that  the  2nd  Class  Magistrate  of  a ' 
place  where  the  husband  is  at  the  time,  is  competent  to  enforce   an  order 
for  maintenance  made  against  such  husband  by  any  Magistrate  competent 
in  that  behalf. 


S  April  1886.  Wist  &  TSambbu,  JJ» 

Criminal  Procadure  ikde  (Ad   X^  1S8S>,  See.  t40^-Ckarge^Withdrawal'^oneurrent 

The  accused  were  foand  gailty  by  the  Jnrj  of  offences  nnder  sections  166,  StO  and  SSS  of 
the  Indian  Penal  Code,  and  the  Judge  passed  sentence  under  section  366  only,  the  other  charges 
being  withdrawn  :— 

He^2,  that  the  charges  under  sections  880  and  813  could  not  properly  be  withdrawn  after 
the  accused  had  been  found  guilty  of  them  ;  and  that  concurrent  sentences  would  hare  been 
proper  in  such  a  case. 

Ohder. — ^Appeal  rejected.    The  Sesdioas  Judge  to  be  told  that  the 

charges  under  sections  380  and  323,  Indian  Penal  Code,  could  not   be   pro. 

perly   withdrawn  after  the  accused  had  been  found  guilty  on  these  chaiges. 

Concurrent  sentences  would  have  been  proper  in  such  a  case. 


16  April  1886.  West  &  Jabdiks,  JJ, 

QuBeii-Bmppess  v.  Abdul  Kapim.tt 

Criwdnai  Preeeimre  Code{Aet  Xef  I99i),  Sees.  ^7.S0\^ Judge^-^ury^Ferdiet'-'Smn- 
ming  up. 

In  cases  tried  by  jurj,  the  Code  of  Criminal  Procedure  does  not  contemplate  the  rrception 
of  a  rerdict  from  the  jury  without  their  having  the  assistance  of  a  summing  up  by  the  6eMions 
Judge  since  a  careful  summing  up  may  often  change  the  liasty  and  superficial  impressions  of 
a  jury  and  the  parses  are  entitled  to  this  serrice. 

Ordbr.-— We  would  reject.  We  would  at  the  same  time  call  the  attention 
of  the  Sessions  Judge  to  this  that  the  Code  of  Criminal  Procedure  does 
not  contemplate  the  reception  of  a  verdict  from  the  jury  without  their 
having  the  assistance  of  a  summing  up  on  the  part  of  the  Sessions  Judge. 
A  careful  summing  up  may  often  change  the  hasty  and  superficial  impres* 
sion  of  a  jury  and  the  parties  are  entitled  to  this  service. 

^Criminal  Ruling  25  of  1886.    Criminal  Reference  No.  42  of  1886. 

^Criminal  BaHng  96  qf  1886.  CHmlnal  Appeal  No.  6S  of  1866 
if  Criminal  Uaimg  87  tf  1886.  Criminal  Appeal  No.  68  of  I886. 
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M  4fM  1896.  Wk8t  a  Nauabhai,  JX 

Queen-BmppeM  v.  Balu  Hathl.t 

JVlfetf  Jto9«Mioi»(Xn'(/18S7Xi8rec.  Vf^PbHee  PaM-^uspeeM  eharaffters^FuiHng  to 
4aUn4  the  daOp  mMStmr. 

The  Accasedf  saspected  eliaracierg,  wert  rtpeatedly  warned  to  attend  the  dally  muter,  hat 
failed  to  do  so.  They  were  all  conricted,  under  seetlon  174  of  the  Indian  Penal  Code,  of 
non-attendance  in  ohedience  to  an  order  from  a  pnhlie  servant,  i«  e..  the  Police  Patel : — 

Beldt  rerertlng  the  conviction,  that  section  27  of  Regnlatioa  Xn  of  18S7  contemplates  the 
iUing  of  secori^  for  good  behavioar,  or  with  the  assent  of  the  person  concerned,  the  mofo 
lenient  measure  described  therein ;  and  that  the  Magistrate  alone  coold  take  these  steps  an4 
the  proper  remedy,  for  faUore  to  comply  with  the^terms  imposed  and  accepted,  was  an  exaction 
of  secarity  for  good  behavioor. 

Thb  accused  persons  were  convicted  of  non-attendance  in  obedience 
to  an  order  from  a  public  serTant  under  section  174  of  the  Indian  Penal 
Code.  The  accused  were  kcUs  and  their  names  were  entered  in  the 
register  of  suspected  characters  and  thej  were  warned  repeatedly  to  attend 
the  daily  muster  held  by  the  Police  Patel,  but  failed  to  do  so. 

The  Sessions  Judge  of  Ahmedabad,  in  referring  this  case  to  the  High 
Court,  observed : — **  The  question  is  whether  the  accused  were  legally 
bound  to  attend  the  muster  at  the  /  roll-call '  by  Police  Patel.  The 
evidence  does  not  show,  and  the  judgment  does  not  state  under  what  law 
the  order  was  given :  The  only  law  applicable  seems  to  b^  Regulation 
,  XII  of  1827.  section  27,  clause  2,  but  under  that  law  as  I  understand  it,  a 
written  order  should  ha^e  been  given,  and  the  signature  of  the  accused 
should  have  been  taken  on  a  copy  of  it '  in  token  of  his  assent/  There 
is  no  evidence  that  this  course  was  adopted''. 

Ordbr. — It  is  necessary  that  the  criminal  classes  and  suspected  per» 
sons  should  be  kept  under  control  but  only  in  the  ways  prescribed  by  law» 
Regulation  XII  of  1827,  section  27,  contemplates  the  taking  of  security 
for  good  behaviour  and  alternatively  with  the  assent  of  the  person  con- 
cerned the  more  lenient  measures  described  in  the  latter  part  of  the  sectioxv* 
It  is  the  Magistrate  only  who  can  take  these  steps  and  the  proper  remedy 
im  case  of  a  failure  to  comply  with  the  terms  imposed  is  an  exaction  of 
security  for  good  behaviour. 

In  the  present  case  everything  was  done  contrary  to  the  law  and  thf 
Court  reveises  the  convictions  and  sentences. 


£9  AprU  1886.  WbA  A  Nahabhat,  JJ. 

Queen-BmpFesMi  v.  Sida.*      Queeii-Bmppe«i  v.  Juflrdella.* 

Cfiminal  Procedure  Code  {Act  X  (/l88t),  See.  ^OS^Jvdge^Jury^QueMtions. 
In  cases  tried  by  Jary  it  is  inexpedient  to  pnt  a  series  of  qnestions  to  tbe  jnry  unless  wben 

^Criminal  Ba/tng  88  of  ISSS.    Criminal  Beferenoo  No,  169  of  18SS. 
•OHmtfial  BuOng  i9  c/188e.  Oonflrmation  case  No.  9  of  1886;  Criminal  Appeals  Nos.  SO,  f  1 

to  60  of  1886. 
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called  on  for  their  verdiet  on  the  different  heads  of  charge,  thej  find  themtelref  in  dilBeiiltii^ 
which  hare  to  he  reeolred  in  that  way. 

Obdsb. — ^The  Gouit  confirms  the  sentence  of  death  passed  on  the 
accused  Jugdella  bin  Muka. 

The  Court  rejects  the  appeals  of  all  the  appellants. 

The  Sessions  Judge  to  be  told  that  the  Court  considers  it  inexpedient 
to  put  a  series  of  questions  to  the  jury,  unless  when  called  on  for  their 
yerdict  on  the  different  heads  of  charge  they  find  themselves  in  difiSculties 
which  haye  to  be  resolved  in  that  way. 


e  M<hf  1886.  Wbst  A  Nanabhai,  JJ. 

Queen-Emppess  V.  Rajapam.t 

AbkariAet  {Bom.  Act  FqfWS\8§9. 45  (c)— Toddy  sho]^§^Faaur$  to  opon  ihopi. 

The  aceneed  waa  oonricled  of  a  breach  of  the  license  nnder  section  45  (o)  of  the  Bombay 
Abl[ari  Act,  in  that  he  did  not  establieh  toddy  shops  at  certain  places  within  a  certain  timet— 

fl«<i,  reyerting  the  conriction,  that  the  licen8^  by  not  specifying  any  time  for  opening  of 
shopsb  left  the  matter  to  subsequent  adjustment  between  the  Collector  and  the  contractor,  wh* 
finally  came  to  terms. 

The  accused  was  convicted  under  section  45  (o)  of  the  Bombay 
Abkari  Act  in  that  he  did  not  establish  a  toddy  shop  at  Alibag  and  since  he 
did  not  establish  a  shop  at  Tami  village  until  10  November  1885,  his 
license  running  from  1st  August  1885. 

Judgment: — ^The  Court  reverses  the  conviction  and  sentence  on  the 
ground  that  the  ^cense^  by  not  specifying  any  time  for  the  opening  of  the 
shops,  left  the  matter  to  subsequent  adjustment  between  the  OoUector  and 
the  contractor  who  finally  came  to  terms. 


6  Mag  1886.  Wist  A  Naxabhai,  JJ. 

Queen-Bmppess  v.  ShPinlvas.* 

Criminal  Prooedure  Code  (Act  X  <^  ISSS),  Sees.  487,  4SS-^  Disehargo^Dittriet 
Mtagiitrato^Rqftrenee. 

The  aocnoed  wae  charged  with  theft  and  discharged  by  the  First  Class  Magistrate.  The 
District  Magistrate  referred  the  case  to  the  High  Court  :•« 

Held,  that  the  High  Court  need  not  interfere  in  a  case  of  mere  discharge,  the  District 
Magistrate  being  competent  to  take  steps  himself  should  he  deem  it  necessary. 

The  accused  was  charged  on  behalf  of  the  Southern  Haratta  Railway 
Company  with  the  theft  of  certain  wood  and  screws  from  the  premises  of 
the  Badami  Railway  statioui  which  wood  he  employed  as  a  carpenter  to 
convert  into  a  child's  craddle.  He  was  placed  before  the  First  Glass 
Magistrate  of  Bagalkot. 

The  District  Magistrate  of  Bijapur   referred  the   case  to  the   High 

""^^  ^Criminal  Bmlimg  80  of  ISSS.  Criminal  Reyiew  No.  1S8  of  ISIS. 

•  Oriminol  BMng  81  o/ 1886.    Criminal  Reference  No.  6S  of  1888. 
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'Courts  as  he  has  of  opinion  that  a  sufficient  prima  fotcie  case  was  made 
out  to  require  the  Magistrate  to  frame  a  charge  against  the  accused  and 
that  he  was  wrong  in  discharging  him. 

Obdbr: — The  Court  need  not  interfere  in  a  case  of  mere  discharge. 
The  District  Magistrate  may  take  steps  himself  if  he  deems  them  necessary. 


^  May  1886.  Wbst  &  Navabhai,  JJ. 

Queen-Emppess  v.  RevanBhidapa.* 

Diitriet  Fblice  Act  (Bam.  Act  XII  of  1997,  Sec.  ZA^MMtCT^Schoot-hoffi^Vuiiancc. 

The  masters  of  school  were  convicted  of  wilfully  permitting  a  common  noisanoe  to  eon* 
tinne,  by  allowing  some  two  handred  papils  to  obey  the  calls  of  natnre  daily  in  a  plot  of  ground 
within  the  town  and  close  enongh  to  other  houses  to  cause  annoyance  and  danger  to  health  :— 

Hctdt  that  children  once  outside  the  school  are  not  so  under  the  control  of  the  master  as  to 
make  the  latter  criminally  responsible,  as  their  parents  might  be,  for  a  nuisance  created  by 
their  children. 

If  a  school  is  so  conducted  as  to  be  a  nuisance  the  complainant  can  get  a  remedy  by 
injunction. 

The  accused  were  convicted  of  wilfully  committing  common  nuisance 
to  continue  imder  section  33  of  the  District  Police  Act,«1867,  in  that,  they, 
the  Head  and  Assistant  School  Master  of  the  Oanarese  school  and  girls* 
school  permitted  their  pupils  to  the  number  of  some  two  hundred  to  obey 
the  calls  of  nature  daily  in  a  plot  of  ground  within  the  town  and  suffi- 
ciently close  to  other  houses  to  cause  annoyance  and  danger  to  health. 

Order. — The  Court  does  not  think  the  children  once  outside  the 
school  are  so  under  the  control  of  the  master  as  to  make  the  latter 
criminally  responsible  as  their  parents  might  be,  for  a  nuisance,  created 
by  their  children. 

If  the  school  is  so  conducted  as  to  be  a  nuisance,  the  complainant 
can  get  a  remedy  by  injunction. 


27  May  1886.  JiBonn  &  Fabbav,  JJ« 

Queen-Emppess  v.  JaUii.t 

Ahkari  Act  {Bom.  Act  F  of  1S7S),  See.  43  (^l),  54^Importimg  liquor. 
The  aoeused  waa  conrieted  of  importing  liquor  from  Gtoa  into  British  India  without  a 
permit.  The  bottle  and  the  liquor  were  ordered  to  be  confiscated,  but  no  other  sentence  was  pass- 

eds- 

Sddt  that  the  Magistrate  was  bound  to  have  passed  some  sentence,  howerer  small,  after 

«wiTicting  rf  the  offence. 

The  accused  was  charged  with    importing  liquor  into  the  Bombay 

Presidency   without    a   permit^   in  that  the  accused  brought  from  the  Qoa 

territory   into  British  territory    a  bottle  containing  a   small  quantity  of 

Oca  liquor  without  a  permit  for  the  import  of  the   same.    She  was  found 

•CHminal  BuMht  d2  nf  188S.    Criminal  Beriew  No.  ISS  of  1S86, 
^OHminal  BuUng  88  qf  18SS.  Criminal  Beriew  N«.    199  of  1885. 
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f  ttUtj  And  the  bottle  and  tliQ  liquor  contained  therein  eoafiaoated  and  no 
fwtber  penalty  was  imposed* 

Obdsb. — As  the  accused  cannot  be  found,  the  record  and  proceedings 
W  be  retiumed  with  an  intimation  to  the  Magistrate  that  he  was  bound  to 
have  passed  some  sentence,  however  small,  after  convicting  of  the  offence. 


m^  Man  ^^^^*  Jabdihb,  &  Fabbak,  JJ. 

Queen-EmppesHB  v.  Farsu.* 

Ahkari  Act  (Bm.  Act  T  of  1878),  Sec.  47-^Mowra  Ugvor-^Quantitp  in  Mteu. 
tinder  tectioii  47  of  the  Bombay  Abkaii  Act,  the  pofseBBion  of  S  gallons  and  S|  seers  of 
flMHcrfis  lienor  Is  illegal  in  the  absence  of  any  license,  permit,  pass  or  special  orders  and  the  law 
ioes  not  allow  the  head  of  a  family  to  exceed  that  limit  merely  because  he  has  a  family  of  ten 
or  twelve  members,  of  whom  five  are  adnlts, 

Obdeb. — It  appears  from  the  evidence  that  the  two  gallons  of 
country  liquor  found  in  the  house  of  the  accused  was  in  his  possession. 
The  possession  of  such  a  quantity  was  illegal  in  the  absence  of  any  license, 
permit,  pass  or  special  order;  see  section  47  of  Bombay'  Act  V  of  1878. 
The  Magistrate  has  held  to  the  contrary,  because  there  were  several  adult 
persons  living  in  the  house  of  accused  ;  he  has  assumed  that  each  of  these 
persons  was  in  possession  of  an  aliquot  part  of  the  liquor  which  divided 
by  the  number  of  persons  does  not  exceed  the  legal  limit. 

We  think,  however,  that  the  law  does  not  allow  the  head  of  a  family 
to  exceed  that  limit  merely  because  he  has  adults  living  with  him. 

We  are  of  opinion  that  the  Magistrate  was  wrong  in  his  finding.  We 
set  aside  the  acquittal  and  convict  the  accused  under  section  47  of  the  above 
Act  and  sentence  him  to  a  fine  of  eight  annas. 


17  June  1886.  Wsst  A  Nanabhat,  J  J. 

Queea-Emppess  v.  SliPipam.t 

PoUon9  Sale  Act  {Fin tf  \%6S),  See.  18— ifoyti<rats— Jiifif<i»e^'oii« 
A  First  Class  Hagistrate  alone  can  try  an  offence  of  omitting  to  keep  accoants  of  the  sale  of 
poisons,  nnder  section  18  of  the  Bombay  Poisons  Sale  Act,  and  a  Second  Class  Magistrate  has  no 
jurisdiction  to  try  such  a  case. 

The  accused  was  tried  by  the  Second  Glass  Magistrate  of  Pachora  on 
a  charge  of  having  omitted  to  keep  accounts  of  the  sale  of  poisons  in  the 
prescribed  form,  under  section  13  of  Act  VIII  of  1866  (Bombay). 

The  District  Magistrate  of  Ebandesh,  in  referring  the  case  to  the  Eigk 
Court,  remarked : — 

^'The  conviction  and  sentence  appear  to  me  illegal  inasmuch  as  the 

trial  was  conducted  by  a  Second  Class  Magistrate  who,  in  my  opinion,  has 

no  jurisdiction  under  this  Act. 

•CHmimal  BmUng  24  4\f  UM.    Criminal  Appeal  No.  48  of  1886. 
tCTMilnol  Bmiing  88  qf  1886.    Criminal  Boference  No.  67  of  1886. 
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^From  tlie  definition  of  the  term  ^'Magistrate"  as  given  in  this  Act 
wlien  re^A  along  with  tho  definition  given  in  General  Glauses  Act  X  of  1886 
aleo  of  the  Bombay  Oouncil,  I  an  inclined  to  think  that  by  the  term 
^Magistrate"  a«  used  in  section  13  of  this  Act  is  meant  a  Magistrate  exer- 
oiidng  the  Full  Powers  of  a  Magistrate,  i.  e.y  a  Rrst  Glass  Magistrate  under 
the  Criminal  Procedure  Gode." 

Order  : — For  the  reasons  stated  by  the  District  Magistrate,  the  con- 
viction aad  sentence  are  annulled.    The  fine  to  be  refunded. 


17  Jun$  1886.  WbST  A  NAVABHil ,  J  J. 

Queen-BmppesMi  v.  Sheik  Saheb.* 

Pmal  Cod§{Aei  XLV  c/lS60X  Sec.  zSO^Thtfi^BaUway  earriage^BaUwap  Station. 

Tht  ftccnted  wm  eonricted  on  tiie  offence  of  theft,  under  section  8S0,  Indian  Penal  Codo, 
intliat  he  tcole  lome  luggage  and  cash  from  a  Rail  way  carriage  when  it  was  at  a  Railway 
Station:— 

He/d,  npholding  the  conriction,  that  though  the  Railway  carriage  was  not  a  boilding,  the 
Railway  Station  was. 

Tub  accused  was  convicted  of  an  offence  under  section  380  of  Indian 
Penal  Gode,  of  having  committed  a  theft  in  a   railway  carriage.     The  . 
accused  stealthily  removed  the  complainant's   luggage  containing   rice, 
potatoes  and  ready  cash,  from  a  railway  carriage,  while  the  complainant 
was  changing  it  at  Manmar  station  at  the  request  of  the  Station  Master. 

ORDBR.-^Becord  and  proceedings  to  be  returned  because   though  the 
railway  carriage  was  not  a  building,  the  railway  station  was. 


17  June  1886.  Wist  &  Nanabhai,  JJ» 

QuaMi-Bmppess  v.  Balu.t 

Criminal  P^oe9dur§  Code  (Act  X  cf  1SS2),  Stet.  4S8  (b)  (SX  ISS— i^iuiZ  Cedi  {Act  XLV  i/ 
1S60),  £fM#.  414,  ^il-^onvietkn^AUeratimu 

The  accased  was  convicted,  by  a  Second  Class  Magistrate,  of  hoase-breal[ing  by  night, 
under  eection  457,  Indian  Penal  Code.  In  appeal,  the  First  Class  Magistrate  altered  tiie 
eonrictioD  to  ore  under  section  414,  Indian  Penal  Code : — 

fl«I^,(1)  that  section  457,  Indian  Penal  Code,  applied  to  a  composite  offSenee,  and,  under 
•ectioo  988,  Criminal  Procedure  Code,  an  accased  may  be  convicted  of  any  element  of  the 
eampoeite  offence; 

(S)  that  under  section  423  (6)  (2)  of  (he  Code  of  Criminal  Procedure,  it  was  competent  to  a 
Cbnrt  of  Appeal  to  record  a  new  finding  and  sentence. 

Tub  accused  was  convicted  by  the  Second  Class  Magistrate  of  Pandhar* 
pur  for  the  offence  of  house-breaking  by  night  under  section  457,  Indian 
Penal  Code.  On  appeal,  the  First  Glass  Magistrate  held  that  there  was 
no  evidence  of  house*breaking,  and  that  the  offence  committed  was  one  of 
assisting  in  the  concealment  of  stolen  property    under  section  414,  Indian 

^riwdnal  BuVng  Z%of  1S86.  Criminal  Review  No.  173  of  1SS6. 
\Ormiinal  Ruling  87  ^ISSS.  Criminal  Reference  No.  SS  of  ISSS. 
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Penal  Code.  He  accordingly  altered  the  finding  from  hou8e-br caking  under 
section  417,  Indian  Penal  Code,  to  one  under  section  414  of  the  Code. 

The  District  Magistrate  of  Sholapur  referred  the  case  to  the  High 
Oourt^obserying: ''In  the  original  trial  no  separate  charge  of  theft  was 
preferred  against  the  appellant — he  was  only  charged  under  Section  457, 
Indian  Penal  Code,  and  it  is  doubtful  then  if  the  proyisions  of  section  237, 
Oriminal  Procedure  Code,  are  applicable  in  the  original  case  and  if  not 
applicable  then,  can  they  be  made  so  in  the  appeal  so  as  to  authorise  the 
the  alteration  of  the  charge  and  finding  to  an  offence  to  which  the  accused 
(appellant)  was  not  called  on  to  plead  at  the  trial." 

Ordeb  : — Record  and  proceedings  to  be  returned  for  the  following 
reasons : — 

Section  457,  Indian  Penal  Code  applies  to  a  composite  ofience  and  un- 
der section  238,  Criminal  Procedure  Code,  an  accused  may  be  convicted  of 
any  element  of  the  composite  offence.  Under  section  423  {b)  (2)  the  Court 
of  Appeal  can  record  a  new  finding  and  sentence  and  this  is  what  has  been 
done  in  the  present  case. 


17  June  1886.  Wbst  &  Naxabhai,  JJ. 

Queen-EmppoMi  v.  Kaojl.'^ 

Cattle  Treipasi  Act  (/ qf  I87I),  See.  lA^8€%ture  cf  eattle^Escape, 
Certain  cattle  impounded  in  a  cattle  poand  escaped:  tbe  next  day  they  were  foand  graMni; 
in  charge  of  their  owner.  The  Police  Patel  attempted  to  seise  them  again,  when  the  owner 
resisted.  The  Police  Patel,  therenpon,  instead  of  attempting  to  seise  the  cattle,  lodged  a  eom^ 
plaint  before  a  Magistrate,  who  under  section  S4  of  the  Cattle  Trespass  Act,  fined  the  aocused:<^ 
Held,  that  to  resist  tbe  seisure  of  cattle  under  the  circumstances  was  not  an  oflBsnce  punish- 
able under  section  S4  of  the  Act. 

The  facts  of  this  case  were  that  some  cattle  impounded  in  the  village 
of  Roha  escaped  from  the  pound.  The  day  following  their  escape  the  Patel 
attempted  to  seize  them  again  from  the  place  where  they  were  grazing  in 
<;harge  of  the  accused.  The  latter  resisted  and  the  Patel  apparently 
desisted  from  attempting  to  seize  the  cattle,  and  made  a  complaint  on 
which  the  present  case  resulted. 

The  Third  Class  Magistrate,  who  tried  the  case,  convicted  the  accused 
imder  section  24  of  Act  I  of  1871  of  restuing  cattle  on  their  way  to  the 
pound,  and  sentenced  the  accused  to  pay  a  fine  of  three  rupees,  and 
further  ordered  that  as  it  was  necessary  the  fine  due  to  the  pound  should 
be  paid,  the  cattle  should  be  re-impounded,  and  kept  until  the  fines  were 
levied  in  the  usual  manner,  unless  the  accused  paid  at  once  what  was  due. 
The  District  Mi^istrate  of  Colaba,  in  making  the  reference  to  the  High 
Court,  observed : — **Both  portions  of  the  order  appear  to  me  of  doubtful 
legality.  It  is  questionable  whether  after  the  cattle  escaped  the  pound 
^Criminal  Buling  SS  tf  ISSS.  Criminal  Reference  No.  S4  of  ISSS. 
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keeper  had  authority  to  seize  them  again,  especially  as  this  re-seizure  did 
not  follow  the  escape  immediately,  but  took  place  the  day  following  it,  and 
therefore  whether  any  offence  was  committed  in  opposing  the  seizure,  and 
it  is  to  me  equally  doubtful  whether  the  Magistrate  could  pass  the  order 
directing  the  fines  due  to  the  pound  to  be  levied  in  addition  to  the  fine  in- 
flicted under  section  24,  and  further  direct  that  in  default  of  such  payment 
the  cattle  should  be  re-impounded : — 

Order  :— For  the  reasons  stated  by  the  District  Magistrate,  the  Court 
reverses  the  conviction  and  sentence  and  the  fine  to  be  returned,  if  paid. 


24  3un$  1886.  Wbst  &  Nakabhat,  JJ. 

Queen-EmpreBfl  v.  Ounya  * 

Pmal  Code  (AetXLFcflSBO),  See,  29l^Nm9anee^ProhibitUm^Continuanee^Pro(^, 
lo  order  to  rapport  a  convictioii  d  an  offence  of  continnaneo  of  nniBance,  after  an  injanc- 
tlon  to  diecontinne  under  section  S91,  Indian  Penal  Code,  it  is  necessary  that  the  order  of  the 
Ma^^rate  forbidding  the  continuance  of  the  nuisance,  or  evidence  of  notice  of  such  a  character 
at  to  make  plain  the  precise  terms  of  the  order  and  notice,  be  recorded  in  the  case.  Strict 
proof  of  all  the  circumstances  constituting  an  oflcnce,  especiklly  where  the  oflfence  is  one  which 
is  not  maUm  in  se,  should  be  required  as  the  basis  of  a  oonriction. 

Order. — No  order  issued  by  Mr.  Yidal  is  recorded  in  the  proceedings, 
nor  is  there  any  evidence  of  any  notice  of  such  a  character  as  to  make  it 
plain  what  the  precise  terms  of  the  order  and  the  notice  were.  Strict 
proof  of  all  the  circumstances  constituting  an  offence  and  especially  of  one 
which  is  not  malum  vn  se  should  be  required  as  the  basis  of  a  conviction 
as  such  proof  in  this  case  fails,  conviction  and  sentence  are  reversed. 
The  fine,  if  levied,  is  to  be  restored. 


1  Jul^J886.  Wist  8i  Nanabhat,  JJ. 

Queen-BmpFe00  v.  Dliapamdas.t 

8aU  Aei  (Sim.  Aei  niof  1873),  See.  U^Preee&u>f. 
Section  51  o<  the  Bombaj  Salt  Act»  \fn\  is  not  an  anactment  under  which,  bj  itself,  a 
charge  can  be  laid.  There  mniit,  in  addition,  be  reference  to  some  other  provision  of  the  Act  or 
Nme  rule  in  pursuance  thereof  according  to  the  actual  character  of  the  offbnce  imputed.  Nor 
can  a  mere  looee  description  of  salt  as  contraband  satisfy  the  requirements  of  the  law  as  to  what 
Is  contraband  salt  for  the  purposes  of  the  penal  sections  of  the  Salt  Act.  The  definitions  giren 
infections  must.  In  each  cas^  be  satisfied  by  evidence  of  facts  giving  to  the  salt  the 
diaracter  there  indicated. 

The  accused  was .  convicted  of  an  offence  under  section  54  of  the 
Bombay  Act  VII  of  1873,  of  retaining  contraband  salt  in  possession  know- 
ing it  to  be  such,  in  that  he  being  the  Revenue  and  Police  Patel  of  the 
Tillage  retained  spontaneously  produced  contraband  salt  in  his  possession. 

*OTimmdl  BvUng  89  <i/'lSSS.  Criminal  Review  No,  ISl  of  1SS6. 
tOHMia/  Riding  40o/lSS€,  Criminal  Review  No.  ISl  of  1SS6. 


Digitized  by 


GoogI( 


206  UNSBFOBTID  QBIlOKAIi  CUUttS*  [18S6 

The  High  Oourt  haviog  called  for  the  papers  in  reriew,  the  foUowiig 
order  was  recorded  at  the  first  hearing  on  23rd  May  1886. 

JardinSi  J. — The  Magistrate  seems  to  haye  assumed  too  hastily  thM 
the  salt  was  contraband^  as  if  all  salt  spontaneously  created  was  contra* 
band  when  collected:  and  as  if  the  person  in  possession  of  such  salt,  erefi 
when  the  quantity  is  less  than  40  seers  (see  section  38  of  Bombay  Act  VII 
of  1873)  were  bound  to  account  for  his  possession.  Now  in  this  Aet 
there  is  no  such  rule  of  evidence  as  in  stction  10  of  Act  I  of  1878  (Opium 
Act).  Collection  of  spontaneous  salt  is  manufacture  within  the  meauing 
of  the  definition:  but  to  justify  conviction  under  section  52,  I  think  evi* 
dence  is  necessary  to  show  (1)  that  the  salt  was  manufactured  or  collected 
without  a  licen8e|(2)  that  the  accused  had  reason  to  believe  it  was  contra- 
band in  regard  to  the  collection  having  been  unlicensed.  The  accused  was 
not  charged  as  an  unlicensed  manufacturer  imder  section  49.  The  matter  is 
one  of  great  public  importance  as  the  Magistrate  even  when  the  40  seers 
limit  has  not  been  exceeded  puts  the  onus  of  showing  the  existence  of  a 
license  on  the  possessor.  ^I  would  adjourn  the  hearing  and  ask  the 
Qovernment  Pleader  to  appear. 

Order. — Section  54  of  the  Bombay  Salt  Act  YII  of  1873  is  not  an 
enactment  under  which  by  itself  a  charge  can  be  laid.  There  must  in 
addition  be  reference  to  some  other  provision  of  the  Act  or  to  some  rule 
framed  in  pursuance  thereof  according  to  the  actual  character  of  the  offence 
imputed.  Nor  can  a  mere  loose  description  of  salt  as  contraband  satisfy 
the  requirements  of  the  law  as  to  what  is  contraband  salt  for  the  purposes 
of  the  penal  sections  of  the  ISalt  Act. 

The  definition  given  in  section  3  must  in  each  case  be  satisfied  by 
evidence  of  facts  giving  to  the  salt  the  character  there  indicated.  Wt 
reverse  the  findings  of  the  Magistrate  at  the  point  immediately  preceding 
the  preparation  of  the  charge  and  direct  that  the  case  be  enquired  into 
anew  and  disposed  of  in  accordance  with  the  provisions  of  the    law. 


8  July  1886,  Wist  &  Viulbbii,  JJ. 

Queen-Bmppessi  v.  Rsun  Nhanu.* 

P$nal  Ooi$.  (Aei  XLF  <^  1S60X  Ste:  879,  S8<^^i^rJ^li0^f»li^ll»Gfra9•  q^M«^ 

Byerj  repetidon  of  theft  is  a  gmre  offence  when  it  indicates  a  habit  not  oared  by    prtvioos 
light  panishmencs. 

Ths  accused  was  convicted  of  having  committed  theft  in  a  dwelling 
house  in  that  he  dishonestly  took  away  seven  bundles  of  sprots  belonging 
to  the  complainant  Soth  out  of  the  building  used  by  her  aa  a  dwelling 

•Orim^fMaZiMNii^il^lSSS.    CHaanal  Bevinr  Mo.  1S7  of  ISSS. 
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house.  The  trying  Magistrate,  finding  that  the  accused  was  previously 
-convicted  of  offences  under  sections  379  and  380,  Indian  Penal  Code 
sentenced  him  to  two  years'  rigorous  imprisonment.  On  appeal,  however, 
the  Sub-divisional  Magistrate  of  Ratnagiri,  reduced  the  sentence  to  six 
months. 

Order. — Record  and  proceedings  to  be  returned.  The  Sessions  Judge 
to  be  informed  that  every  repetition  of  theft  is  a  grave  offence  when  it 
indicates  a  habit  not  cured  by  previous  light  punishments. 


8  July  1886.  West  <&  Nanabhai.  JJ, 

Queen-EmppoBs  v.  Bapu  Jagsu* 

Penal  Code  (Act  XLV of  \%B0),  See,  ^90—Nuisanee^Oow-dung  eaked'^Puhlie  road* 
Tlie  accused  was  charged  wilh  placing  cow-dang  cakes  to  drj  close  to  a  public  road  in 
^ach  a  manner  as  to  cause  annoyance  to  the  public  and  convicted  under  section;  S90,  Indian 
Penal  Code  :^ 

Held,  that  the  mere  placing  of  the  cow-dong  cakes,  to  dry,  close  to  a  public  road,  without 
any  eridence  to  show  that  any  material  annoyance  was  actually  caused  to  the  public,  did  not 
constitute  the  oflfence  of  public  nuisance. 

The  accused  was  convicted  under  section  290  of  the  Indian  Penal  Code 
of  committing  nuisance  in  that  he  placed  cow-dung  cakes  to  dry  close  to 
a  public  road  in  the  Eaira  camp  in  such  a  manner  as  to  cause  annoyance 
to  the  public. 

Order. — There  is  no  evidence  to  show  that  the  act  caused  material 
annoyance  to  the  public.  The  Court  reverses  the  conviction  and  sentence 
and  directs  that  the  fine,  if  paid,  be  refunded. 


15  July  1886,  Wbst  &  Nanabhai,  JJ. 

Queen-BmppesB  v.  Cuppimblioy.t 

aty  of  Bombay  Municipdl  Aei  (Bom,  Aet  niqfW2\  See,  %25^Wool'^torage. 

The  accused  was  charged  with  using  a  place  within  the  City  of  Bombay  for  the  storage  of 
wool,  without  a  license  from  the  Bombay  Municipal  Commissioner,  and  fined  Bs*  10  under 
section  22ft  of  Bombay  Act  HI  1872,  as  amended  by  Act  IV  of  1878t— 

Heid,  that  notwithstanding  that  there  is  express  mention  of  *'woor*  for  purposes  of  wash- 
ing and  drying  in  the  first  part  of  the  section  and  none  later  on,  the  words  "  other  articles  *' 
may  include  the  case  of  the  storage  of  wooL 


16  July  1886.  West  &  Nanabhai,  JJ. 

Queen-BmppesB  v.  Jethalal^t 

Oj»ttiiii  Aet  (J  of  18:8\  See,  5^Aeeounts^Omistion, 
The  accused  was  convicted  of  the  offence  of  contrarenlng  a  rule  made  and  notified  under 
section  5  of  the  Opium  Act,  1878,  by  not  keeping  a  regular  account  of  the  opium  in  his  posses- 
sion, in  ace^f  dance  with  the  stipulation  in  his  license  : — 

*Oriminal  iMing  42  qf  1886.    Criminal  Beriew  No.  191  of  1886.    iOriminal  Ruling  43qflSS6^ 
ttOrtmtnal  Ruling  44  0/I886.  Criminal  Beriew  No.  160  of  1886. 
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Held,  that  the  person  who  contrarenes  a  condition  of  a  license  imposed  under  a  rale  maf 
be  considered  gailtf  of  a  breach  of  the  rnle. 

The  accused  was  convicted  under  section  9  (g)  of  the  Opium  Act  (I  of 
1878),  of  CDntravening  the  rule  under  the  Opium  Act,  in  ""that  he  contra- 
vened a  rule  made  and  notified  under  section  5  of  the  Opium  Act  of  1878 
by  not  keeping  a  regular  account  of  the  opium  found  in  his  possession. 

Per  Curiam. — The  person  who  contravenes  a  condition  of  a  license 
imposed  under  a  rule,  may  be  considered  guilty  of  a  breach  of  the  rule. 
But  this  rule  itself  is  not  here  set  forth  or  specifically  referred  to.  Ihe 
Magistrate  should  complete  hie  record  by  quoting  the  rule  and  referring  to 
the  Government  Gazette  and  should  then  send  up  his  proceedings  again. 


22  July  1886.  West  <fe  Nakabhai,  JJ. 

Queen-Emppess  v.  Mohanlal.* 

Abkari  Act  (Bom.  Act  V of  1878),  Distillery  Inepeetor^s  report — Evidence, 
In  a  prosccation  under  the  BomSay  Abkari  Act,  the  report  of  a  Distillery  Inspector    to  the 
oSect  that  certain  liqaor  was  illicit  is  not  adoiissible  in  evidence,  and  there  mnst  be  independent 
evidence  to  show  that  it  was  illicit. 

The  District  Magistrate  of  Kaira  in  making  this  reference,  remark- 
ed:— "In  case  No  .1    the  trying   Magistrate   has   accepted  a  report    of  the 

Distillery  Inspector  a^  evidence  against  the* accused,  I,  therefore,  submit 
the  record  and  proceedings  in  the  case  tor  orders." 

Order. — For  the  reasons  given  in  the  accompanying  minute, 
the  Court  reverses  the  conviction  and  sentence  and  directs  the  fine,  if 
paid,  to  be  refunded. 

The  Court  reverses  the  conviction  and  sentence  on  the  ground  that  the 
illicit  nature  of  the  spirit  is  not  legally  proved,  as  the  report  of  the 
Inspector   was   improperly   admitted  in  evidence. 


22  Jtdy  1886.  West  &  NAXABHAf,  JJ. 

Queen-Bmppess  v.  Kutia  Alu.t 

Penal  Code  (Act  XLF  of  I860),  See.  iiA^Charged—Escape^^luetody^Peon  of  the 
Daroga  in  the  Salt  Departments 

The  accused  was  foand  carrying  salt  without  a  permit  and  was  arrested  by  a  Daroga  in 
|he  Salt  Department  and  handed  to  a  peon  in  the  Department  to  he  taken  to  the  office  <^  the 
Daroga.  On  the  way  to  the  office  of  the  Daroga.  the  accused  escaped  from  the  custody  of  the 
peon*  The  Magistrate  discharged  the  accu4ed  on  the  ground  that  he  was  not  charged  with  or 
oonricted  of  an  offence  within  the  meaning  of  section  224,  Indian  Penal  Code  :— 

Held,  that  the  Magistraie  took  the  word  "  charged  '*  in  too  narrow  a  sense,  such  as 
would  excuse  a  person  who  was  arrested  on  th'i  spot,  for  murder  or  grievous  hurt  and  escaped* 
An  arrest  of  a  person  by  an  officer  autboriied  in  that  behalf  is  a  charging,  i .  «.,  an  imputation 

^Criminal  Ruling  45<^  18t«6.  Criminal  Reference  No.  85  of  1886. 
iOriminal  Biding  46  of  1886.    Criminal  Reference  No.  88  of  1886. 
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•of  the  alleged  offence,  though  bat  a  prima  faeie  impatatioii  until  the  case  goes  before  some 
fnnctionarf  anthoriied  to  deal  with  it. 

In  this  case  the  accused  who  was  arraigned  on  a    charge  of  escaping 

from  lawful  custody  under  section   224   of  the   Indian   Penal   Gode^   was 

discharged  under  section   253   of  the    Criminal    Procedure    Code.     The 

circumstances  under  which  he  came  into  the  custody  from  which  he  is    said 

to  have  escaped  are  as  follows  : — 

On  the  night  of  the  16th  May  1886,  in  the  village  of  Karvale, 
Taluka  Basin,  he  was  found  carrying  salt  without  a  permit,  and  was 
arrested  by  the  complainant  Nasarwanji  Edulji  who  is  a  Daroga  in  the 
Salt  Department.  He  was  then  given  in  charge  of  Sakharam  Mahadu— a 
peon  in  that  Department ;  and  while  he  was  being  taken  to  the  office  of 
Daroga  at  Juchandra  he  slipped  away. 

The  Magistrate  First  Glass  discharged  the  accused  on  the  ground  that 
at  the  time  the  accused  escaped  from  custody  he  was  not,  within  the  mean- 
ing of  section  224,  Indian  Penal  Code,  "  charged  with  or  convicted  of  an 
offence." 

The  District  Magistrate  of  Thana,  in  making  the  reference  to  the  High 
Court,  observed: — "  I  do  not  agree  in  the  view  taken  by  the  Magistrate, 
and  I  think  the  Magistrate  is  wrong  in  holding  that  the  word  ''charged'* 
in  section  224,  Indian  Penal  Code,  refers  only  to  cases  where  an  accused 
escapes  after  a  formal  indictment  has  been  drawn  up  during  the  hearing  of* 
a  case  against  him.  If  this  were  the  intention  of  the  Legislature,  no  man 
could  ever  be  punished  for  escaping  from  custody  at  any  time  previous  to 
the  trial  of  the  case.  The  reasoning  of  the  Magistrate  on  which  the  order  of 
discharge  of  the  accused  is  based,  suggests  that  the  custody  in  the  present 
case,  from  which  the  escape  was  effected  was  not  a  lawful  custody*  Section 
9  of  the  Salt  Act  YII  of  1873  authorizes  an  officer  appointed  under  that 
Act  to  arrest  and  detain  any  person  on  reasonable  suspicion  of  his  having 
committed  an  offence  against  that  Act.  Lawful  custody  should,  I  think,  be 
held  to  commence  at  the  moment  when  a  person  is  arrested  by  any  officer 
who  has  the  legal  power  to  arrest  him — whether  the  arrest  is  on  suspicion 
or  after  formal  complaint.  In  the  present  case  the  Daroga — complainant 
had  the  legal  power  to  arrest  the  accused  Kutia,  and  he  did  arrest  him,  and 
ihere  is  nothing  in  the  proceedings  to  show  that  in  taking  the  action  he 
did,  he  was  not  justified  by  '^  reasonable  suspicion  "  under  section  9  of 
the  Act. 

ORDBR.^For  the  reasons  stated  in  the  accompanying  Judgment,  the 
Court  sets  aside  the  order  of  discharge  passed  by  the  Magistrate  and  directs 
that  the  case  be  disposed  of  according  to  law. 
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The  Magistrate  First  Class  has  taken  '^charged"  in  a  too  narrow  sense 
such  as  would  excuse  a  person  arrested  on  the  spot  for  murder  or  grievous 
hurt  for  escaping.  An  arrest  of  a  person  by  an  officer  authorized  in  that 
behalf  is  a  charging,  i.  e.,  an  imputation  of  the  alleged  oflFence  though  but 
a  prima /acic  imputation  until  the  case  goes  befort3  some  functionary 
authorized  to  deal  with  it.  The  Magistrate's  decision  must  be  set  aside 
and  the  case  disposed  of  according  to  law. 


29  July  1886.  West  &  Nanabhai,  JJ. 

Queen-Emppess  v.  SaiTPam.* 

Penal  Code  (Act  XLVcf  1860\  Sees,  35,391,  Z^T—Wliipping^Oonsecutive  itntenees. 

The  accased  was  conyicted  of  honse-breaking  bjr  nigl^l  io  order  to  commit  theft  and  of  theft 
in  a  bailding  and  sentenced  to  suffer  rigorous  imprisanment  for  eighteen  inonths  and  to  receive 
twenty  stripes  with  a  light  ratan,the  sentence  to  commence  after  the  expiration  of  the  one  in 
another  case  (viz.,  eighteen  months'  rigorous  imprisonment  and  twenty  stripes):— 

HeM,  that  a  sentence  of  whipping  must  be  executed  fifteen  dajs  after  the  sentence  is  pro« 
nounced  or  on  confirmation  of  the  sentence  in  appeal.  It  is  only  sentences  of  imprisonment  that 
can  be  pronounced  to  take  effect  in  succession  (soctioas  35  and  397,  Criminal  Procedure  Code)^ 
The  sentence  of  whipping  should  not  have  deferred  the  infliction  of  the  punishment  so  as  to 
contravene  the  provisions  of  section  391  of  the  Code  of  Criminal  Procedure, 

The  accused  Sagram  Natha  was  convicted  of  house  breaking  by 
night  in  order  to  commit  theft  and  theft  in  a  dwelling  house  under  sections 
457  and  380  of  the  Indian  Penal  Code.  He  was  sentenced  by  the  First 
Class  Magistrate  to  eighteen  months'  rigorous  imprisonment  and  to  receive 
twenty  stripes  with  a  light  ratan  (section  4  of  Act  VI  of  1864),  he  having 
been  twice  previously  convicted  of  the  same  oflFence.  The  Magistrate  in 
his  decision  further  ordered  that  this  sentence  was  to  take  effect  after  the 
expiration  of  the  sentence  passed  on  the  same  accused  in  another  case  of 
the  same  Magistrate's  file^  the  sentence  in  the  previous  case  was  eighteen 
months'  rigorous  imprisonment  and  twenty  stripes  with  a  light  ratan.   * 

The  Sessions  Judge  of  Ahmedabad,  in  making  this  reference  to  the 
High  Court,  remarked: — **It  appears  therefore  that  in  case  No.  48  of  the 
same  Magistrate's  file,  Sagram  Natha  was  sentenced  on  22nd  May  1886  to 
eighteen  months'  regorous  imprisonment  arid  whipping  twenty  stripes  in 
addition  to  such  imprisonment  and  in  case  No.  49  of  the  same  Magistrate's 
file,  Sagram  Natha  was  sentenced  on  the  same  date  upon  another  convic* 
tion  to  suffer  another  term  of  eighteen  months'  rigorous  imprisonment 
and  to  whipping  twenty  stripes  on  the  expiration  of  the  previous  sentence 
passed  in  case  48.  If  the  latter  sentence  is  to  be  carried  out  then  the 
convict  Sagram  Natha  will  have  a  sentence  of  whipping  hanging  over  him 
in  terrorem  for  eighteen  months.     Under  section  391  of  the  Code  of  Crimi* 


*Oriminal  Bulingjil  of  1S86.    Criminal  Reference  No.  S6  of  1SS6. 
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nal  Procedure  when  an  accused  is  sentenced  to  whipping  in  addition  to 
imprisonment  the  whipping  shall  be  inflicted  as  soon  as  practicable  after 
the  expiration  of  fifteen  days  from  the  date  of  the  sentence  or  in  case  of  an 
appeal  as  soon  as  practible  after  the  receipt  of  the  order  of  the  Appellate 
Court  confirming  the  sentence.  It  appears  to  me  that  a  sentence  of  whip- 
ping to  take  effect  eighteen  monthp  after  the  date  of  sentence  is  not  only 
an  improper  sentence  but  an  illegal  one  under  section  391  of  the  Criminal 
Procedure  Code.  As  the  accused  has  already  been  sentenced  to  an  ad- 
ditional punishment  of  whipping  in  the  previous  sentence  passed  in  case 
48,  the  second  sentence  ot  whipping  could  not  properly  be  carried  into 
execution  at  once  under  the  provisions  of  section  391  of  the  Criminal 
Procedure  Code. " 

Order. — The  Court  cancels  the  sentence  of  whipping  passed  by  the 
Magistrate  First  Class  as  recommended  by«the  Sessions  Judge. 

A  sentence  of  whipping  must  be  executed  15  days  after  the  sentence 
is  pronounced  or  on  confirmation  of  the  sentence  in  appeal.  It  is  only  a 
sentence  of  imprisonment  that  can  be  pronounced  to  take  effect  in  succes- 
sion. Section  35  and  397  Criminal  Procedure  Code.  The  sentence  of  whip- 
ping should  not  have  deferred  the  infliction  of  this  punishment  so  as  to 
contravene  the  provisions  of  section  391,  Criminal  Procedure  Code.  It  is, 
therefore,  illegal. 


16  Avgtc$t  1S86.  West  &  Nanabhai,  JJ. 

Queen-Bmppe«i  v.  BhaiJl.* 

Penal  Code  {Jet  XLV  of  I860),  See.  FaUe,  represerUatton^Oaste^Blaxim^Ex  turpi 
oansa  non  oritur  actio. 

The  accused  falsely  represented  to  a  Eunbi  that  a  woman  Harkha  of  the  Eoli  caste  was  of 
a  higher  caste,  namely  a  Kunbi,  and  thereby  induced  him  to  remarry  her  and  to  pay  to  them 
some  money.  The  Magistrate  convicted  them  under  section  420,  Indian  Penal  Code,  The 
Joint  Sessions  Judge  in  appeal  reversed  the  conviction  and  sentence.  On  appeal  by  the 
Qovernment : — 

Held,  that  as  the  Joint  Sessions  Judge  had  found  that  the  complainant  was  not  really 
deceived,  the  order  of  acquital  was  right. 

The  maxim  ex  turpi  eausa  non  oritur  aetio  is  not  a  sufficient  excuse  for  a  man  who  acts  in 
opposition  to  the  provisions  of  a  penal  statute  and  this  principle  is  best  illustrated  by  the 
familiar  case  of  a  man  who  gave  a  spurious  coin  to  a  prostitute  if  the  prostitute  was  suing  the 
man,  she  could  hardly  succeed  in  getting  compensation,  but  the  person  who  cheated  her  com« 
mitted  a  breach  of  the  law  and  was  convicted. 

Criminal  laws  form  generally  a  part  of  the  public  law  not  variable  in  any  of  the  parts  by 
the  volition  of  private  individuals  and  they  are  not  necesjarily  deprived  of  their  effect  merely 
by  the  possible  culpability  of  the  individuals  who  may  be  the  sufferers  by  the  breach. 

Thb  complainant  was  a  kikTihi  by  caste  and  the  accused  a  koU,  The  ac- 
cused represented  to  the  complainant  that  he  had  brought  a  kuribi  woman, 
~  *Criiiiifici/  Bmling  49  (^1SS6.  Criminal  Appeal  No.  117  of  1886. 
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and  that  slie  was  eligible  for  marriage,  although  she  in  reality  was  a  koK 
woman.  The  complainant  agreed  to  take  the  woman  from  the  accused  for 
R.  65.  The  accused  brought  the  wom%n  in  the  evening  and  handed  her  over 
the  complainant;  and  in  the  next  morning  he  executed  an  agreement  to  the 
complainant  to  the  following  effect: — "We  have  handed  Bai  Harka  to  you; 
on  that  account  you  have  paid  us  Rs.  40.  The  agreement  between  us  is  that 
if  hereafter  any  one  comes  representing  that  he  is  the  husband  of  Bai 
Harka  or  any  relation  of  hers  comes  and  makes  a  claim  or  if  she  runs  away 
or  if  any  one  asserting  a  claim  takes  her  away,  then  we  are  responsible  to 
you.  We  take  the  responsibility  a  ad  if  he  fail  he  will  repay  the  Rs.  40 
and  costs.  I  Bhaiji  voluntarily  execute  this  bond.  If  the  woman  turns 
out  not  to  be  of  the  kunbi  caste  I  will  be  responsible.  *' 

The  First  Class  Magistrate  of  Broach  found  the  accused  guilty  of 
cheating  and  sentenced  him  to  four  months  rigorous  imprisonment.  On  ap- 
peal, Joint  Sessions  Judge  of  Broach,  reversed  the  conviction  and  senteace. 

Per  Curiam. — This  is  an  appeal  made  by  the  Government  of  Bombay 
against  an  order  of  acquittal  in  appeal    by  the   Joint   Sessions   Judge  ot 
Broach,  who  reversed  the  conviction  and  seateace  passed    upon  one  Bhaiji 
Becharby  the  Magistrate  First  Class  on  the  20th  February  1886. 

In  this  case  we  do  not  agree  with  the  Sessions  Judge  that  the  maxim 
*^  Eco  turpi  causa  non  oritur  actio  "  is  a  sufficient  excuse  for  a  man  who 
acts  in  opposition  to  the  provisions  of  a  penal  statute.  A  familiar  case, 
which  illustrates  the  principle,  is  the  case  of  a  man  who  gave  a  spurious 
sovereign  to  a  prostitute.  Here  if  the  prostitute  were  suing  the  man,  she 
<;ould  hardly  have  succeeded  in  getting  compensation  for  a  breach  of  con- 
tract or  damages  for  an  injury.  Yet  the  persou  who  paid  her  a  false  so- 
vereign committed  a  breach  of  the  law  and  was  convicted  and  punished. 

Criminal  laws  form  generally  a  part  of  the  public  law  not  variable 
in  any  of  its  parts  by  the  volition  of  private  individuals  and  they  are  not 
necessarily  deprived  of  their  effect  merely  by  the  possible  culpability  of 
the  individuals  who  may  be  the  sufferers  by  the  breach.  Here,  however,  the 
Judge  has  found  upon  the  facts  that  the  complainant  in  the  case  was  not 
really  deceived  by  the  accused.  We  cannot  say  that  there  was  no  groimd 
for  this  view  of  the  case.  Without  deceit,  however,  there  can  be  no 
<3heating  within  the  definition  given  in  section  416,  Indian  Penal  Code. 

We  must,  therefore,  dismiss  the  appeal  made  on  behalf  of  Qovernment. 


16Augu$t  1886.  Wbst  A  Nanabhai,  JJ. 

Queen-Emppeaa  v.  Khandu.* 

PbmI   Code  (Act   XLF  tf    1S60),  Sees.    AA%,  Abl^Separote  charges, 
^Criminal  BuUrg  60  qf  ISf 6.    Criminal  Rtfererce  No.  90  cf  1886. 
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The  accQBCd  was  conricted  of  honse-breakiDg  hj  night  and  of  hoa8e-tre8«<»  ass  in  respect  of 
the  same  actsi^- 

Held,  that  the  second  head  of  the  charge  was  snperflaoas,  inasmuch  as  it  inyolvcd  the 
same  intention  substantially  as  the  first,  which  intention  ought  not  to  be  applied  to  support  two 
different  charges. 

The  accused  Ehandu  was  tried  and  convicted  of  houae-breaking  by  night 
and  house-trespass  under  section  457  and  448  of  the  Indian  Penal  Code 
and  was  sentenced  to  undergo  three  months'  rigorous  imprisonment  for  the 
first  head  of  the  charge  and  to  undergo  one  month's  rigorous  imprison- 
ment for  the  second  head  of  the  charge. 

Tlie  District  Magistrate  of  Poona,  in  making  the  reference,  observed: — 
"As  house-trespass  forms  a  part  of  the  offence  of  house  breaking,  a  charge 
under  section  457,  Indian  Penal  Code,  would  have  been  sufficient/* 

Order, — The  second  head  of  the  charge  is  superfluous.  It  involves 
.  moreover  the  same  intention  substantially  as  the  first  which  intention 
ought  not  to  apply  to  support  two  different  charges.  The  Court  reverses 
the  conviction  and  sentence  on  the  second  head  of  the  charge.  Maintain- 
ing the  conviction  on  the  first  head,  the  Court  reduces  the  sentence  to  40 
days'  rigorous  imprisonment  counting  from  the  date  of  conviction.  The 
fine,  if  paid,  to  be  refunded. 


19  August  1886,  West  &  Nanabhai,  JJ. 

Queen-Emppess  v.  L«akBhmi.* 

Penal  Code  (AH  XLFqf  1^60),  See.  lU—Abetment-^Presenee, 
To  be  present  and  aware  that  an  offence  is  about  to  be  committed  does  not  constitute  abet- 
ment nnless  the  prrson  thus  present  holds  some  position  of  rank  or  inflaence  snch  that  his  conn- 
tenancing  what  takes  place  may,  under  the  circumstances,  be  held  a  direct  encouragement  or 
unless  some  specific  duly  of  prevention  rests  on  him,  which  ho  leaves  unfulfilled,  iu  snch  wise 
that  he  may  be  safely  taken  as  haTing  joined  in  a  conspiracy  for  the  perpetration  of  the  offenee. 

Order. — The  Court  alters  the  conviction  to  one  under  section  291, 
Indian  Penal  Code,  and  reduces  the  sentence  to  seven  years'  transportation 
for  the  following  reasons: — 

To  be  present  and  aware  that  an  tffence  is  about  to  be  committed  does 
not  constitute  abetment  unless  the  person  thus  present  holds  some  position 
of  rank  or  influence  such  that  his  countenancing  what  takes  place  may, 
under  the  circumstances,  be  held  a  direct  encouragement  or  unless  some 
specific  duty  of  prevention  rests  on  him  which  he  leaves  unfulfilled  in  such 
wise  that  he  may  safely  be  taken  as  having  joined  in  a  conspiracy  for  the 
perpetration  of  the  offence.  Here  the  accused  woman  held  no  special  posi- 
tion and  her  mere  knowledge  of  what  was  doing  or  about  to  be  done  can- 
not be  converted  into  abetment.    Her  real  offence,  the  one  she  virtually 


^Criminal  BuUng  51  i^f  1886.  Criminal  Appeal  Ho.  129  of  1886. 
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admits,  was  the  concealment  of  evidence  of  the  murder  of  the  drowned 
boy.  Of  this  she  should  be  convicted  under  section  201,  Indian  Penal  Code, 
and  sentenced  to  7  years'  transportation. 


19  August  1886.     ^  Rbsolution  in  Chambbbs. 

fCIapwap  Sessions  Judge's  Letter.* 

Sessions  Judge  ^Sessions-^Holding  the  Session  ai  another  place. 
The  Sessions  Jadge  of  Kanara  asked  the  High  Conrt  for   special  pennission  to  hold   Ms 

Court  at  Sirsi,  instead  of  at  Earwar,  for  the  Sessions  of  September  1S86* 

He/d ;— Assessors  can  only  be  chosen  from  the  list  prepared  nnder  section  821,  Criminal 

Procedure  Code,  which  can  only  be  reyised  once  a  year  (section  335,  Criminal  Procedure  Code.)* 

The  Conrt.  therefore,  declined  to  grant  the  permission  asked  for,   there  being  no  Assessors 

Available  for  Sessions  at  Sirsi. 


J6  Seiifmber  1886.  Wsst  &  Nahabhai,  JJ. 

Queen-Emppe^  v.  Govlndrao.* 

Criminal  Procedure  Code  (AetXqf  1882),  Sees.  A2\^  4%^^ Appeal  Court^B^'eeting 
app€4iU^Bedveing  sentence* 

The  accnsed  was  charged  with  voluntarily  causing  grievous  hurt  and  convicted  and 
sentenced  to  four  months*  rigorous  imprisonment  and  a  fine  of  Bs.  80  or  in  default  further 
rigorous  imprisonment  for  ^^two  months  nnder  section  825,  Indian  Penal  Code,  The  District 
Magistrate  rejected  the  appeal,  but  reduced  the  sentence  of  Imprisonment  in  default  of  pay- 
ment of  fine  to  one  mont^: — 

Eeldt  that  the  Magistrate  could  not,  after  rejecting  the  appeal,  diminish  the  sentence,  but 
should  either  have  reported  the  case  to  the  High  Court  or  have  heard  the  appeal  as  directed  bj 
section  428  of  the  Code  of  Criminal  Procedure. 

The  Sessions  Judge  of  Ratnagiri  in  making    the  reference  to  the  High 
Oourt,  remarked: —  " 

'<In  this  case  the  accused  having  appealed  to  the  District  Magistrate, 
the  District  Magistrate  without  issuing  a  notice  reduced  the  sentence  and 
jejected  the  appeal.  The  convict  Qovind  now  applies  to  this  Court  desir- 
ing that  the  proceedings  in  appeal  should  be  reported  to  the  High  Court. 
There  is  some  doubt  whether  the  expression  ^inferior'  in  section  435 
would  include  the  Court  of  a  District  Magistrate.  But  this  is  a  question 
which  it  does  not  seem  proper  for  me  to  decide,  so  as  to  deprive  the 
convict  of  any  redress  to  which  he  might  be  entitled,  if  an  irregularity^ 
prejudicing  hirn  has  occurred.  Under  section  421  an  appeal  can  be  rejected 
summarily  and  without  notice  to  the  appellant  only  in  cases  when  the 
Appellate  Court  considers  there  is  no  sufficient  ground  for  interfering. 
Under  section  422,  if  the  Appellate  Court  is  not  so  satisfied  and  does  not 
aummarily  reject  the  appeal  it  is  bound  to  cause  notice  to  be  given. 
Under  section  423,  the  Appellate  Court  is  further  bound  to  peruse  the 
^Criminal  Ruling  62  qf  1886.  ^Criminul  Buling  53  o/1886.  Criminal  Reference  No.  104  of  1888* 
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record  and  hear  appellant  or  bis  pleader  before  dismissing  the  appeal  or 
reversing  or  altering  the  sentence  or  finding. 

^'The' intention  of  the  Legislature  appears  to  be  that  if  the  finding  or 
sentence  of  the  Lower  Oourt  be  regarded  as  'unsatisfactory'  in  any  point, 
the  appellant  should  have  an  opportunity  of  being  heard  in  the  whole 
case.  It  is  possible  that  the  appellant,  if  he  had  been  .heard,  might 
have  been  able  to  show  grounds  for  further  interference  with  the  finding 
or  sentence  and  the  omission  to  give  him  notice  under  section  422  may, 
therefore,  have  possibly  caused  a  failure  of  justice  within  the  meaning  of 
section  537  by  prejudicing  the  accused-appellant  in  his  defence.  The 
applicant's  pleader  urges  that  the  appellate  judgment  is  not  a  judgment 
within  the  meaning  of  sections  367  and  424  of  the  Oriminal  Procedure 
Code,  Vide  l.  L.  R.,  13  Oal.,  110  and  I.  L.  R.,  11  Oal.,  449,  therein 
followed." 

O&DBR. — The  Magistrate  could  not,  after  rejecting  the  appeal,  dimi- 
nish the  sentence.  He  should  have  sent  the  case  to  the  High  Oourt  or 
else  have  heard  the  appeal  as  directed  by  section  423,  Oriminal  Procedure 
Code.  His  proceedings  subsequent  to  his  rejection  of  the  appeal  must  be 
annulled.    He  may  make  the  requisite  reference  to  this  Oourt. 


30  Squsmber  1886.  Wist  A  Nanabhai,  JJ. 

Tn  re  Abdul  Kadpl* 

Criminal  Proesdvure  Code  {Act  X  of  l^2\  See.  5A9^ Proeeedingt^XJopp. 
InMDiiieh  as  eyerj  one  complaining  of  an  offence  by  which  he  is  injured  ii  affected  bj  the 
disposal  of  his  complaint,  whether  the  case  has  been  sent  up  bj  a  Police  Officer  or  not,  the  peti* 
tioner  is  entitled  to  a  copj  of  the  Magistrate's  order  of  discharge  under  section  253,  Criminal 
Procedure  Code. 

Order. — The  required  copies  should  be  furnished.  The  llagistrate 
should  be  told  that  his  explanation  is  not  satisfactory. 

Every  one  complaining  of  an  offence  by  which  he  has  been  iigured  is 
affected  by  the  disposal  of  it^  whether  the  case  has  been  sent  up  by  a  PoHce 
Officer  or  not. 


21  October  1886.  Wist  &  Soott,  JJ. 

Queen-EmppeMi  v.  Hulia^t 

Distriet  Mice  Aet  {Bom.  Act  711  of  1867),  See,  81,  el.  4^If»isanee^diaking  waters 
PMbUe  Street^Annojfanee^ 

To  perform  the  offices  of  nature,  ai,  e.  g.,  to  make  water  in  a  public  street  is  an  offenc  e, 
punishable  under  section  31  (4)  of  the  Bombay  District  Police  Act,  prorided  there  be  evidence  of 
annojance  to  residents  or  passengers. ^^ 

•Criminal  Ruling  54o/  1886.  Criminal  Application  for  Revision^No,  336  of  1886. 
\Onminal  Bulit^g  56  of  188S.    Criminal  Reference  No4  124  of  18S6, 
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The  accused  was  brought  up  by  the  Police  before  the  First  Glass  Ma- 
gistrate of  Ahmedabad  on  a  charge  of  committing  nuisance  on  a  public  road 
by  making  water  at  the  edge  of  the  Oliphant  Road  in  Ahmedabad.  He  was 
acquitted  and  discharged  by  the  Magistrate  on  the  ground  that  making 
water  on  a  public  road  is  not  a  nuisance,  quoting  the  High  Court's  Ruling 
in  MahadahetAppashet  (1). 

The  District  Magistrate  of  Ahmedabad  in  referring  this  case  to  the 
High  Court  remarked:  '^  I  am  respectfully  of  opinion  that  Mr.  Fernandez 
is  wrong.  It  is  true  that  as  ruled  by  the  High  Court  the  act  of  perform- 
ing the  offices  of  nature  in  a  public  street  is  not  any  offence  under  section 
278  of  the  Indian  Penal  Code  "  but  it  is,  I  presume ,  certainly  an  offence 
under  section  31  clause  4  of  the  Bombay  Act  VII  of  1867.  The  case  before 
Mr.  Fernandez  was  not  under  section  278,  Indian  Penal  Code,  but  under  sec- 
tion 31  clause  (4)  of  Bombay  Act  VII  of  1867.  The  words  in  the  latter  are 
<<  or  commits  nuisance.  "  The  ordinary  meaning  of  these  words  distinctly 
covers  and  I  consider  primarily  implies  such  acts  as  making  water  or 
relieving  nature  in  the  street  and  there  seems  nothing  in  the  High  Court's 
ruling  to  conflict  with  this  view.  " 

Order.^ — Record  and  proceedings  to  be  returned  and  communicate  the 
following: — 

It  is  not  worth  whilci  in  so  petty  a  case^  to  call  on  the  accused  to  show 
cause  under  section  439,  Criminal  Procedure  Code.  The  proceedings  may 
be  returned.  But  the  Magistrate  should  be  told  the  Court  concurs  in  the 
District  Magistrate's  view,  provided  there  be  evidence  of  annoyance  to 
residents  or  passengers. 


fil  October  1886.  Wbst  A  Soott,  JJ. 

Queen-BmppesMB  v.  Nasrowa.* 

Abkari  Act  (Bmn.  Act  V  o/187S),  Ste,  48  (b>-Trafi8poWt«^  «oil<%— i\iM. 

The  accused,  a  girl  of  aboat  IS  years  of  age^  was  charged  with  transportiDg  iiMy  withoat 
•  pass  ander  lection  48  (5)  of  the  Bombaj  Abkari  Act,  and  on  a  conrictlon  was  fined  eight 
annaa*  Her  uncle,  who  held  a  pass  for  trapping  ioddy  trees  and  carrying  i^d^  to  the  shop 
told  her  to  driro  a  bnffato  laden  with  UMy^  while  he  himself  searched  for  his  mnawaj  pony, 
Yor  doing  so,  she  was  convictsd :» 

"Etldi^  that  the  girl  shonld  not  have  been  considered  as  herself  transporting  iodAy^  seeing 
that  her  nnele  who  had  bnt  momentarily  withdrawn,  might  be  deemed  as  still  controlling  the 
bttffido  laden  with  it. 

The  girl  was  convicted  under  section  43  (6)  of  the  Bombay  Act   V  of 

1878  for  driving  a   buffalo  laden   with    toddy   which   was  the  property  of 

her  uncle  Eristappa  who  held  a  pass  for  the  transport  of  toddy.    The  girl 

deposed  that  Eristappa  had  left   the  road  to  search  for  a  run*away  pony. 

(1)  Vide,  ante,  p.  SCO.  ^Otimnua  Bulktg  67  ^18SS.  Criminal  Reference  No.  1S5  of  ISSS. 
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The  Seasions  Judge  of  Sholapar,  being  of  opinion  that  the  conviction  was 
illegal,  referred  the  case  to  the  High  Court. 

Ordbr.— The  Oourty  for  the  reasons  given  by  the  Sessions  Judge, 
reverses  the  conviction  and  sentence  passed  On  Nagowa  and  directs  that 
the  fine,  if  paid,  be   refunded. 

The  conviction  and  sentence  to  be  reversed  for  the  reasons  given  by 
the  Sessions  Judge.  The  girl  should  not  have  been  considered  as  herself 
transporting  toddy,  seeing  that  her  uncle,  who  had  but  momentarily 
withdrawn,  might  be  deemed  as  still  controlling  the  buffalo  laden  with   it. 


21  Oetober  1886.  Wbst  &  Soott,  JJ. 

Queen-Empx»688  v.  Chenbasapa.t 

OriwUnol  Proeedure  Code  (Act  XcflSz2\  Sees.  494,  809— i^nai  Code  {Act-XLVt^lSW), 
See.  804— i\i6ft0  PraseeMtor—OJukrge^Withdrawal^Asseisori  ^Recording  qf  opiniom. 

The  accnsed  was  charged  with  the  offence  of  culpable  homicide  not  amonnting  to  mardet 
and  on  the  Pablic  Prosscntor  having,  with  the  consent  of  the  Coart,  withdrawn  from  ths  pro- 
seention,  was  acquitted  and  discharged  bj  the  Sessions  Coort  after  taking  the  assessor's  opinions 
on  the  evidence  recorded  in  the  case: — 

Held,  that  the  Public  Prosecuter  having  withdrawn  from  the  prosecution  with  the  con* 
sent  of  the  Court,  an  acquittal  should  have  recorded  wkhout  taking  the  opinion  of  the  assessors* 
An  acquittal  was  a  matter  of  right  to  the  accused,  whatever  the  opinions  of  the  assessors 
might  be. 

Obdeb. — 'The  Public  Prosecutor  having  withdrawn  from  the  prosecu- 
tion with  the  consent  of  the  Court,  an  acquittal  should  have  been  recorded 
without  taking  the  opinion  of  the  assessors.  An  acquittal  was  a  matter 
of  right  to  the  accused,  whatever  the  opinions  of  the  assessors  might  be. 


21  OctohBT  1886.  Wbst  &  Scott,  J  J. 

Queen-EmppoMi  v.  Uffpa.* 

OHminal  Proeedure  Code  {A^i  X  cf  1S8S),  See,  S8S— Bsiial  Ood9  {Act  XhVof  1860^  Sees. 
71,  880,  454— Convic<»ofi— fifen^enM— iVacMce. 

The  accused  were  charged  with  the  offence  of  house-breaking  In  order  to  the  oommissiom 
of  an  offence,  and  on  a  conviction  by  the  Magistrate,  First  Class,  sentenced  each  to  six  months' 
rigorous  impi;isonment  under  section  464,  Indian  Penal  Code,  though  the  facts  showed  thai 
thej  not  only  committed  house-breaking  in  order  to  the  commission  of  an  offence,  punishabU 
with  imprisonment  but  also  committed  theft  in  a  dwelling  house  (section  880^  Indian  Penal 
Code).— 

Held,  (1)  that  the  law  did  not  require  more  than  a  single  conviction  and  sentence,  the  case 
being  one  of  something  done  which  fell  under  two  penal  sections  and  therefore  one  to  which 
lecdon  71,  Indian  Penal  Code,  applied; 

(8)  that  the  accused  could  have  been  tried  under  two  lieads  of  charge »  see  section  378, 
Criminal  Procedure  Code,  but  this  Is  not  Imperative,  only  enabling. 

In  this  case  the  accused  were  charged  with  house-breaking  in  order 
to  the  commission  of  an  offence  punishable  with  imprisonment  in  that 

\CrimimaX  BMng  58  of  1888.    Criminal  Review  No.  268  of  1886. 
•CHMdMiZ  Btatny  59  of  1886.    Criminal  Review  Ho.  870  of  1888« 
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they  effeoted  their  entrance  into  the  house  of  the  complainant  at  day  time 
by  removing  the  doors  from  the  hinges  and  dishonestly  took  away  without 
his  consent  his  clothes  and  other  articles  of  the  value  of  Rs.  58. 

Obder — The  Court  does  not  think  the  law  requires  more  than  a 
single  conviction  and  sentence.  The  case  is  one  of  something  done  which 
falls  under  two  penal  sections  and  is  therefore  one  to  which  section  71 , 
Indian  Penal  Code,  applies. 

The  accused  could  have  been  tried  under  two  heads  of  charge  (see 
section  235,  Criminal  Procedure  Code)  but  this  is  not  imperative,  only 
enabling. 


£1    0€U)her  1886.  ^  West  &  Soorr,  JJ. 

Queen-EmppesB  V.  BIhadoo'' 

Abkati  Act  (Bom.  Act  V^  Vil%\Bce,  4S  {d)^CaiheuMiut  tree-^uiee'-drawinif.    . 
The  drawlDgof  jnice  from  a  cashew-nnt  tree  doei  not  conatitiite  the  offence  of  drawiBg 
ioddp^  pnnishAble  nnder  section  48  (d)  of  the  Bombay  Abkari  Act,  under  the  definition  of  toddp 
M  giren  in  the  Act. 

In  this  case  the  facts  were  that  the  Abkari  Sub-Inspector  Vingorlu 
while  on  patrolling  duty  detected  on  the  29th  April  last  that  the  accused 
had  a  distillery  in  his  house  for  the  purpose  of  manufacturing  oaju  liquor 
without  a  license  and  also  had  in  his  possession  26^  quart  bottles  of  liquor 
so  manufactured.  The  accused  admits  that  he  committed  the  offence  but 
pleads  that  he  did  so  for  the  purpose  of  providing  medicine  for  his  dia> 
eased  cattle.  The  Magistrate,  accordingly  charged  him  under  the  4  clauses 
of  section  43  of  the   Abkari  Act. 

The  District  Magistrate  of  Batnagiri  in  nftaking  the  reference  to  the 
High  Ootart  observed: — *^1  am  of  opinion  that  drawing  juice  from  a 
cashew  nut  tree  constitutes  no  offence,  as  the  word  ^Hoddy^  is  defined  in 
the  Act  to  mean  juice  drawn  from  a  coconut,  crab-date  or  any  other  kind 
of  palm  tree  and  therefore  the  conviction  and  sentence  under  datuae  '^4"  jm 
illegal.  The  Magistrate  also  appears  to  have  orer-tooked  the  provisions  of 
section  234  of  the  Criminal  Procedure  Code  as  interpreted  in  the  Ruling 
of  thJd  Bombay  High  Court  dated  26th  February  1885,  tit  re  J.  I. 
^imeicbi(l)  wUeh  directs  that  more  than  tiiree  offence*  of  the  same  kind 
(i.  6.,  offences  punishable  with  the  same  amount  of  punishment  under  the 
same  section)  shall  not  be  tried  at  one  trial.'^ 

Order. — ^Tbe  conviction  and  sentence  of  &ne  under  article  (i2)  are 
leversed  and  the  fine,  if  paid,  to  be  refunded*     No  other  change  appears 

*OrimiHal  Bmling  60i/  ISSS,  Criminal  Reference  No.  Itf  of  1«S6.    (1)  Tide,  ante.  p.  SIS.^ 
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11  November  1886.  West  St  Bibdwood,  ^; 

Queen^Bmppess  v.  Bhima.t 

Criminal  Preeedure  Code  (Act  X  tj^  188S),  Bte.  250— Fa/je  comflaini^UvoMfcX  ser* 
vani^'Sanetion  tf  MwUdfalitif^-Compensation. 

The  accused  was  charged,  under  the  sanction  of  a  District  Municipality  and  on  a  com* 
plaint  made  hj  a  Municipal  peon,  with  the.  offence  of  easing  herself  within  the  Municipal  II* 
mits  in  a  prohibited  place.  The  Magistrate,  who  tried  the  ease,  acquitted  the  acewed  and  or^ 
dered  the  complainant,  under  section  850  of  the  CkKle  of  Criminal  Procedure,  to  pay  to  the 
accused  Re.  1  only  as  compensation.  The  District  Magistrate,  on  the  authority  of  Keehav  La» 
kihinan(l)  referred  the  case  to  the  High  Court  for  reversal  of  the  order  of  compensation:— 

Eeldt  that  the  case  differed  from  the  one  cited,  as  there  the  complaint  was  preferred  hj 
a  Judge  acting  judicially*  An  executiye  body  cannot  authorise  a  seryant  to  prefer  a  wrong^il 
complaint  and  bo  screen  the  complainant  from  the  legal  penalty. 

The  accused  Bhima  was  charged  under  the  sanction  of  the  Munici* 
pality  of  Sinnar  with  the  offence  of  easing  herself  within  the  Sinnar 
Municipal  limits  in  prohibited  places,  but  was  acquitted  and  discharged, 
section  245  of  the  Code  of  Criminal  Procedure. 

Azam  Rangrao  RaghaTendra  3rd  Glass  Magistrate  acquitted  the 
accused  but  passed  an  order  under  section  250  of  the  Code  requiring  the 
oomplainant  Sitaram  walad  Khandu,  a  Municipal  peon  to  pay  to  the 
accused  a  sum  of  Rupee  1  as  compensation. 

The  District  Magistrate  of  Nasik,  in  making  the  reference  to  the  High 
Court,  observed  : — **  The  order  for  paying  of  compensation  to  the  accused 
seems  to  be  illegal.  Because,  in  all  Municipal  eases  sanction  for  the  pro* 
secution  is  required  from  the  Municipality  and  under  such  a  sanction  a 
Municipal  Garkun  or  a  peon  on  behalf  of  the  Municipality  prosecutes  cases 
upon  a  qomplaint  before  the  Magistrate  ;  and  thus  it  is  not  the  peon  or  the 
Earkun  but  the  Municipality  who  is  to  be  held  oomplainant  in  such  cases 
{Vide  High  Court's  decision  in  the  case  of  Eesheo  Laxman,  published  at 
pages  175  and  177  Indian  Law  Reports,  Vol  1).  The  peon  was  in  no  sense 
a  complainant.  He  could  not  have  disobeyed  the  Municipality  to 
proceed  against  the  woman.  The  order  of  compensation  is  therefore 
illegal  and  should  be  reversed." 

Obder.— The  case  differs  from  the  one  cited,  as  there  the  complaint 
was  preferred  by  a  Judge  acting  judicially.  An  executive  body  cannot 
authorize  a  servant  to  prefer  a  wrongful  complaint  and  so  screen  the  com- 
plainant from  the  I^al  penalty.  See  MiUy.  Hcnoker ;  (1)  Soonder^laH 
y.Dr.N.B.Bamie{2}. 

•QHminal  Bmfin§  61  o/  1S(6.  Criminal  Beferenee  No»  ISS  ef  lS8i.  (1)  I»  L.  B^  1  Bom  179. 
(I)  JuB^9Ex^  au.      %)  M  W.  B^  9S7. 
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21  NwmhtflBSe.  Wist  &  Bibdwood,  3h 

Queen-BmppeMi  v.  Kana.* 

Ahkari  ,4et(Bom,Aet  F<ifl^9\See.  47^0<mntry  Uquor^BfiseisUm'-'QuatUUif^^udg* 

The  accused  wms  eonrieted  of  the  offence  of  being  in  posfeesion  of  more  than  «  gallon  of 
coontry  liquor  without  a  permit  or  paM  from  the  Collector,  under  i ection  41  of  the  Bombay 
Abkari  Act:— > 

Held,  that  the  conviction  was  on  its  face  insufficient  as  tbe  section  did  not  make  the  posses* 
sion  of  more  tluvn  one  gallon  of  country  liquor  penal, 

B?ery  conviction  by  a  Ckmrt  of  limited  jurisdiction  ought  to  contain  a  statement  of  its  legal 
justification  within  itself. 

Thb  accused  was  charged  with  being  ia  possession  of  more  than  a 
gallon  of  country  liquor  without  a  permit  or  a  pass  from  the  Collector, 
in  that  the  accused  was  found  in  possession  of  one  gallon  and  34  drams 
of  toddy  liquor  without  a  permit  or  pass  fiom  the  Collector  and  was  sen- 
tenced under  section  47  of  the  Bombay  Abkari  Act,  1878,  to  pay  a  fine  of 
rupees  ten. 

Order. — Por  the  reasons  given  in  the  accompanying  extract  from  its 
proceedings,  the  Court  reverses  the  conviction  and  sentence  and  directs 
that  the  fine,  if  paid,  be   refunded* 

^'The  conviction  is  on  its  face  insufficient,  as  section  47  of  the  Act  V  of 
1878  Bombay  does  not  make  the  possession  of  more  than  one  gallon  of 
liquor  penal  and  no  other  authority  is  cited.  If  any  other  authority 
existed  for  the  conviction,  the  Magistrate  was  bound  to  cite  it,  as  every 
conviction  by  a  Court  of  limited  jurisdiction  ought  to  contain  a  statement 
of  its  legal  juris4iction  within  itself." 


1 1  Noveniber  1886.  Wbst  <fe  Bibdwood,  J  J. 

Queen-BmppesB  v.  Hopu.t 

District  Municipal  Act  {Bern,  Act  FI  of  1878),  8cc.  83  {S)^Magictratc^Bcvicw. 
In  deaUng  with  a  case  of  non-compliance  with  a  legal  order  made  bj  a  Mnnicipalit7»  under 
■ection  88  (8)  4f  the  Bombay  District  Municipal  Act,  a  Magistrate   has  no  right  to  review  the 
order  from  the  stand-point  of  its  propriety,  and  to  consider  what  kind  of    structure   would  bo 
sufficient  for  the  purpose  in  view. 

Per  Curiam. — The  order  made  by  the  Municipality  seems  not  to  have 
been  inconsistent  with  the  Municipal  Act,  Bombay  Act  YI  of  1873.  The 
accused  did  not  comply  with  the  order  and  he  thus  became  liable  to  a 
penalty  under  section  74  of  the  Act  enforceable  under  section  84.  The 
Magistrate  seems  to  have  thought  that  he  had  a  right  to  review  the  order 
of  the  Municipality  from  the  stand-point  of  its  propriety  and  to  consider 
what  kind  of  structure  would  be  sufficient  for  the  purpose  in   view.     He 

^Oriminai  BaUng  6S  rf^  1886.  Criminal  Review  So.  874  of  1888. 
Criminal  BuUng  88  <if  1888.  Criminal  Appeal  No.  178  of  1888. 


Digitized  by  VjOOQ  IC 


1886]  Q^BN-EMP.   V.  MUKTA.  311 

was  in  error*  We  reverse  Us  order  and  in  convicting  the  accused  direct 
that  he  pay  a  fine  of  Rs.  5  and^  in  default,  suffer  one  week's  simple  impri* 
aonment. 


18  I^ovember- 1886,  West  &  Bibdwood,  JJ. 

Queen-Empp688  v.  Bayaji  and  Mukta.* 

Evidenee  Act  (I  of  187S),  See.  80— TaJben  tnto  efmiide^ation. 
The  words  '*  taken  into  conaiderarion  "  in  section  80  of  the  Indian  Eridecce  Act  mean 
**  taken  into  consideration  "  for  the  purpose  of  arriving  at  a  conclusion  of  fact,  and  though  a  co- 
accused's  statement  is  not  Uehidtallf  evidence  within  the  definition  giren  in  section  8,  it  loay 
stiU  be  used  quatUtm  valeat  for  the  basis  of  a  reasonable  inference,  and  if  a  jury  think  it . 
snflBciently  supported  hf  a  partial  or  qualified  admission  of  guilt  on  the  part  of  the  accused 
himself  and  ty  admitted  physioal  facts  pointing  to  his  connection  with  the  crime  imputed  to 
him«  thejr  are  not  precluded  bj  law,  any  more  than  by  reason,  from  a  finding  of  guil^  thus 
rastained. 

The  facts  in  this  case  were  that  the  accused  were  charged  with  the 
offences  of  murder,  abetment  of  murder,  and  causing  disappearence  of 
evidence  of  the  offence  of  murder,  punishable  under  sections  302,  109, 
and  302  and  201  of  the  Indian  Penal  Code,  respectively,  and  were  tried,  at 
Poona  by  the  Sessions  Judge  with  the  aid  of  a  jury. 

The  jury  found  Bayigi  guilty  of  the  offence  of  abetment  of  murder  and 
Mukta  of  the  offence  of  murder.  The  Sessions  Judge,  accepting  the  verdict, 
of  the  jury  as  regards  the  first  accused  Bayaji,  sentenced  her  to  trans- 
portation for  life.  He  disagreed  with  the  verc&ct  of  the  jury  as  regards 
Hukta  and  referred  the  case  to  the  High  Court,  under  section  307  of  the 
Code  of  Criminal  Procedure,  in  so  far  as  it  affected  Mukta. 

The  evidence  in  the  case  consisted  of  statements  made  by  Bayigi 
before  the  Third  and  First  Class  Magistrates  and  before  the  Court  of 
Sessions,  in  which  she  stated  that  she  held  the  lands  of  the  deceased,  and 
sat  on  her  chest,  and  that  she  handed  to  Mukta  the  implement  with  which 
the  wounds  were  inflicted,  and  also  helped  him  to  carry  the  body  and 
threw  it  into  the  well;  and  of  the  confession  made  by  Mukta  before  the 
Third  Class  Magistrate,  and  repeated  before  the  First  Class  Magistrate,  to 
the  effect  that  being  called  by  Bayaji,  he  went  to  her,  and  took  the  dead 
body  of  the  deceased  and  threw  it  into  the  well,  thereby  committing  the 
offence  described  in  section  201,  Indian  Penal  Code.  The  Sessions  Judge 
was  of  opinion  that  the  statements  made  by  Baysgi  could  not  be  used  as 
evidence  against  Mukta,  but  could  only   be  taken  into  consideration. 

Pbr  Curiam: — ''Taken  into  consideration"  in  section  30,  Indian  Evi- 
dence Act,  means  '^  taken  so  "  for  the  purpose  of  arriving  at  a  conclusion 
of  fact.     A  co-accused's  statement  is   not   technically  '^  evidence  ''  within 

•Vnminal  MuUng  64  ef  1SS6.    Criminal  Appeal  No,  SSS  of  ISSS. 
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the  definition  given^in  section  3,  but  it  may  still  {be  used  quofntum  voiUat 
for  the  basis  of  a  reasonable  inference  and  if  a  Jury  think  it  sufficiently  sup- 
ported by  a  partial  or  qualified  admission  of  guilt  on  the  part  of  the  ac- 
cused himself  and  by  admitted  physical  facts  pointing  to  his  connexion 
with  the  crime  imputed  to  him^  they  are  not  precluded  by  Hw  any  more 
than  by  reason  from  a  finding  of  guilty  thus  sustained.  We,  therefore,  con- 
Tict  the  accused  Mukta  of  murder  and  sentence  her  to  transportation  for  life. 


18  Navmher  1886.  Wbst  &  Biedwood,  JJ. 

Queen-Emppesw  v.  BahiPU.* 

Bsnal  Code  (Act  XL ro/ 1860),  Sea,  S9ff,  A\%-^eparai0  eonvietiona^Same  property. 

Separate  convictioiis  and  sentences  under  section  896  and  section  41S,  Indian  Penal  Code  * 
with  respect  to  the  same  propertj*,  are  obrionsly  improper,  as  section  412  implies  receipt  from 
another  person,  or  an  act  bjone  not  himself  the  dacoit. 

Ordbr. — Tell  the  Sessions  Judge  that  separate  convictions  and  senten- 
ces under  section  395  and  section  412  with  respect  to  the  same  property 
are  obviously  improper  as  section  412  implies  receipt  from  another  person 
or  an  act  by  one  not  himself  the  dacoit. 


iW  November  1886.  West  &  Birdwood,  JJ. 

Queen-EmppessSv*  Fazul.t 

Penal  Code  {Act  XLV of  \^^0\  See.  A^O-^EvideuM  of  Hndlar  transaeHone—Intention  to 
pay  at  the  time  ^f  purchase^ 

The  accused  purchased  some  wool  with  delirery  of  possession  from  a  firm,  agreeing  to  pay 
the  price  on  the  next  d&j.  Default  was  made  in  payment  of  the  purchase  monej  at  the  stipn* 
lated  time,  and  the  accused  pledged  the  wool  to  another  and  raised  money  thereon.  In  these 
circumstances  the  accused  was  convicted  of  cheating  and  thereby  dishonestly  inducing  deliyery 
of  property,  under  section  420,  Indian  Penal  Code.  The  Magistrate  admitted  in  evidonce  the 
statements  of  two  persons,  Bhawan  and  Kundandas,  from  whom  the  accused  purchased  wool  In 
similar  circumstances,  and  who  had  not  been  paid  yett  their  wool  also  haring  been  pledged 
by  the  aocusiBd  to  another  :— 

Held,  (1)  that  the  evidence  of  Bhayan  and  Kundandas  must  be  excluded  from  eonsideratioii 
on  the  principles  of  Beg.  y.  Parbhudas  (I)  because  their  eyidenee  related  to  transactions^  tho 
character  of  which  was  itself  in  question,  and  to  aocept  their  statements  as  proying  cases  ot 
cheating  against  the  accused  would  be  to  find  him  guilty  in  those  instances  without  a  trial  | 

(S)  that  a  fraudulent  purpose  could  not,  under  the  circumstances,  be  safely  inferred  from 
the  accused  not  paying,  or  from  his  inability  to  pay,  for  the  wool  on  the  next  day  as  agreed ; 

(8)  that  to  sustain  a  eonyiction  of  cheating  under  section  4S0,  Indian  Penal  Code,  there 
must  be  eyldence  to  prove  that  when  the  accused  bought  the  wool,  he  did  not  intend  to  pay  for 
th9  same. 

P£R  Curiam. — The  evidence  of  Bhawan  Harban  and  Khoondandas, 
which  has  been  admitted  against  the  accused  relates  to  transactions,  the 
character  of  which  is  itself  in  question.  To  accept  the  statements  of  these 
witnesses  as  proving  cases  of  cheating  against   the  accused   would   be  to 

'^OHnUmal  Buling  65  of  1886.  Criminal  Appeab  Hos.  219, 220  of  1886. 
iOHnUnal  Ruling  66  tf  1686.    Criminal  Appeal  No.  216  of  1SS6,  (1)  U  Bom.  H,  On  90 
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find  Mm  guilty  in  those  instances  without  a  trial.     We  think,  therefore  y 
that  the  evidence   must  be  excluded  from  consideration  on  the   principles 
of  11  Bom,  H.  C.  R.  p.  90  referred  to  by  Mr.  Branson  for  the  accused.    It  is 
plain  from  Khoondandas's  testimony  that  no  great  precision  as  to  time  of 
fulfilment  was  observed   or  expected  in  transactions  between  him  and  the 
accused,  nor  can  a  fraudulent  purpose  be  safely  inferred  from  the  accused's 
DOt  paying  or  from  his  inability  to  pay  next  day  in  the  present,  case.     H 
had  credit  and  some  money  apparently  at  his    command,   but   he   was    in 
difficulties  which  were  brought  to  a  climax  by  the  complainant's   eager, 
though  not  unnatural,  endeavours  to  enforce  payment  at  once  of  what  was 
due  to  him.     The  evidence  fails,  we  think,  to  prove  that  when  the  accused 
bought  the  wool,  he  was  guilty  of  anything   more  than  a   culpable   negli- 
gence   as  to  his  being  certainly  able  to  fulfil  his  engagement  to  pay  for  it. 
This  is  difctinguishable  from  a  positive  purpose  to  decline.     We  according- 
ly reverse  the  conviction  and  sentence. 


24  November  1886.  Wist  Sb  Bibdwood,  JJ. 

Queen-Emppess  v.  Jepia.* 

Ahkari  Act  {Bom.  Act   V of  \%1%),Sec5,  9,  ^^Importation^^Liquor-^Oarrying    liquor 
rom  one  village  to  afioiher  in  a  Native  State  through  British  India, 

The  bringing  into  British  India  of  liquor  without  a  pass  or  permit  authorised  bj  the  Ab- 
kari  Act  is  an  offence,  punishable  under  it,  notwithstanding  that  it  was  so  brought  only  for  the 
purposes  of  taking  it  into  another  village  of  the  same  State  from  one  of  which  it  was  brought; 
but  where  the  importing  of  the  liquor  is  not  from  one  portion  of  British  India  to  another, 
there  can  not  be  any  offence  of  Iranf^porting  Uquor  from  one  place  to  another  within  British 
India. 

The  accused  Jeria  was  convicted  of  transporting  liquor  without  a 
pass  under  section  43  of  the  Bombay  Abkari  Act,  and  sentenced  to  one 
month's  rigorous  imprisonment  and  a  fine  of  Bs.  lOO. 

The  gist  oi  the  offence  was  that  he  was  carrying  liquor  from  Ambetti 
to  Baraiy  two  villages  of  the  Dharampore  State,  and  was  arrested  with  the 
liqour  while  in  British  India  on  his  way  to  Barai. 

The  accused  applied  for  revision  to  the  High  Court  contending  that 
the  mere  casual  bringing  into  British  India  of  the  liquor^  for  the  purpose 
of  taking  it  from  one  village  to  another  of  the  Dharampore  State,  could 
not  constitute  any  offence. 

Order:— The  Court  alters  the  conviction  to  one  under  section  9  of 
Bombay  Act  Y  of  1878  and  remits  the  remainder  of  the  sentence  of  im« 
prisonment. 

*Crtwnnal  Buling  67  of  1880.  Criminal  Application  for  Rerision  No.  951  of  1886. 
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30  November  1886  .  BESOLurroH  ih  Obimbbbs. 

Tn  re  Vankatesh.* 

Magistrate— Mukhtyar^-A  ceused— Appearance* 

The  applicant  applied  to  the  High  Coart  to  set  aside  an  order  of  a  First  ClasB  Magistrate 
refasing  to  allow  him  to  defend  an  accosed  in  a  case  before  him  as  a  Makhtjar:— 

Held:— To  refuse  or  allow  the  appearance  of  a  Mokhtyar  for  an  accused  person  is  entire]/ 
within  the  discretion  of  the  Magistrate  concerned. 


^  December  1886.  West  &  Bibdwood,  JJ. 

Queen-Bmppess  v.  Matfsukh.f 

Criminal  Procedure  Code  {Act  X  of  1889),  See.  SBO-^Astiitant  Judge—Sentence^ 
Coi^firmationSessums  Judge. 

When  an  Assistant  Sessions  Judge  passes  a  sentence  of  more  than  four  years'  rigorous 
imprisonment  the  whole  sentence  is  subject  to  confirmation  bj  the  Sessions  Judge. 

Order. — The  Assistant  Sessions  Judge  was  in  error  in  supposing  that 

only  the  excess  of  the  sentence  over  4  years*    rigorous   imprisonment   was 

subject  to  confirmation.     The  excess  made  the   whole   sentence   subject   to 

confirmation  or  reversal  by  the  Sessions  Judge. 


9  December  1886.  Wbst  &  Bibdwood,  JJ. 

Queen-Bmppess  v.  Mathl.tt 

Penal  Code  (Act  XLV  of  I860),  Sees.  8T9,  AO^— Carpet— Hung  up  for  drying.^B^ 
moved— Theft. 

The  complainant  washed  a  carpet  at  the  village  tank  and  hung  it  up  there  to  dry;  the 
aeeuaed  having  dishonestly  taken  it  away,  was  convicted  of  the  offence  of  criminal  mlsappr^ 
priation   of  property  under  section  403,  Indian  Penal  Code:-— 

Beld^  that  the  carpet  had  never  left  the  complainant's  possession  and  the  offence  commit 
ted  was  that  of  theft 

The  District  Magistrate  of  Kolaba  in  referring  the  case  to  the  High 
Court  observed,  *'  The  complainant  washed  a  carpet  at  the  village  tank, 
and  hung  it  up  there  to  dry.  The  accused  was  convicted  of  dishonestly  tak- 
ing it  away.  The  carpet  had  never  left  the  complainant's  possession,  and 
therefore   it  seems  to  me  that  the  offence  committed  was  theft.  '' 

Order. — The  Court  alters  the  conviction  to  one  of  theft  punishable 
under  section  379,  Indian  Penal  Code,  without  altering  the  sentence  passed 
by  the  Magistrate. 


^3  December  1886.  West  <fe  Birdwood^  JJ, 

Queen-Bmppess  v.  Mahomed4 

Gambling  Act  (Bom.  Act  III  of  1866),  See.    U— Tiles— Instrumetits  <^ gaming. 
Pieces  of  tile  are  not   instrmnents  of  gaming   within  the  meaning  of  section   11  of  the 
Bomhaj  GambUng  Act,  1S66, - 

^Criminal  Bviing  68  of  1886.    ^Criminal  Ruling  69  qf  1886.  Criminal  Review  No.  S03  of  1886. 
ttCWmtiKa  Buling  70  of  1886.    Criminal  Reference  No.  146  of  1886.; 
jCrtrntnaZ  Buling  7S  qflSSS.  Criminal  Review  No.  316  of  1886. 
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The  aocused  were  charged  with  playing  for  money  with  small  pieces 
of  tiles  on  a  public  road  in  that  they  were  found  playing  for  money  with 
small  pieces  of  tiles  on  a  public  road  in  the  city  of  Broach  within  threQ 
miles  of  the   Railway   station. 

Order.— Conviction  and  sentence  reversed  with  reference  to  Reg.  v. 
Sama  ZU/a  (1)  Criminal  Ruling  of  19th  June  1873  and  Imp.  v.  Vithal  (2). 


J^  January  1887.  Wbst  &  Bibdwood.  J  J. 

Queen-BmppesB  v.  Santaram.* 

Criminal  Procedure  Code  {Act  X  of  1882),  See.  497 ^Suh-Divieional  Magistrate^DiS' 
Met  Magistrate^Penal  Code  {Act  XLTo/ 1860),  Sees.  182,  500— Fa^tf  informaaon—Mas- 
ter  and  servant — Defamation. 

A  Snb-DivUiooal  Magaitrate  can  DOt  properly  withdraw  a  case  Bpecifically  referred  by 
his  superior,  the  District  Magistrate,  nor  can  the  District  Magistrate  properly  insist  on  re- 
peated further  inqniries  without  fresh  evidence. 

The  servant  of  an  Abkari  Licensee  gave  false  information  to  his  master  that  the  Abkari  lo- 
spector  asked  him  for  money  and  adulterated  the  liquor  to  get  him  into  trouble:— 

Ee'd^  that  the  accused  was  not  guilty  of  on  offence  under  section  182  of  the  Indian  Penal 
Code,  as  his  master  was  not  a  public  servant,  through  he  might  be  go  illy  of  defamation. 

The  District  Magistrate  of  Bijapur  referred  this  case  to  the  High 
Court  under  section  438  of  the  Code  of  Criminal  Procedure.  The  facts  o 
this  case  as  well  as  his  reasons  for  making  this  reference  will  appear 
from  the  following  extracts  from  the  letter  of  reference.  **  The  accused,  a 
liquor  shopman  at  Indi,  reported  to  his  master  that  the  Abkari  Inspector 
had  asked  him  for  money  and  had  watered  some  liquor  in  the  shop  with 
a  view  to  getting  him  into  trouble.  The  master  as  intended  by  the  shop- 
man reported  the  matter  to  the  Collector,  who  after  causing  inquiry  to  be 
made  gave  the  Abkari  Inspector  permission  under  section  195  (a),  Criminal 
Procedure  Code,  to  prosecute  the  shopman  under  section  182,  Indian  Penal 
Code,  in  order  to  clear  his  own  character.  The  2nd  Class  Sub-Ms^istrate 
dismissed  the  complaint  under  section  203  on  the  ground  that  the  false 
information  was  not  given  to  a  public  servant  but  to  the  shopman's  master. 
The  District  Magistrate  ordered  the  2nd  Class  Sub-Magistrate  to  make 
further  inquiry  under  section  437.  The  2nd  Class  Sub-Magistrate  instead 
of  making  further  inquiry  forwarded  an  argumentative  report  through 
the  Sub-Divisional  Magistrate,  who  in  sending  it  on  expressed  his  concur- 
rence with  the  Sub-Magistrate  on  the  matter  of  no  charge  lying  because 
the  information  was  not  given  directly  by  the  accused  to  a  public  servant. 
The  District  Magistrate  in  reply  called  attention  to  the  provisions  of 
the  Penal  Code  regarding  abetment,  and  especially  to  section  108,  explana* 

(1)  Vide,  anU,  p.  75.    (S)  I.  L.  B^  6  Bom.,  19. 
•Criminal  JMing  1  qf  1867.  Criminal  Beference  No.  162  of  18S6. 


Digitized  by  VjOOQ  IC 


316  UNREPORTBD  OBIMINAL  CASES.  [1887 

tion  3.  After  this  the  Sub-Divisional  Magistrate  First  OI&ss  without 
jeference  to  the  District  Magistrate  transferred  the  case  to  his  own  Court, 
which  he  apparently  had  no  power  to  do.  Then  without  making  any 
inquiry  further  than  to  listen  to  the  argument  of  the  accused's  Vakil  the 
Sub-Divisional  Magistrate  First  Glass  dismissed  the  complaint  as  ground- 
less under  the  2nd  portion  of  section  253,  Criminal  Procedure  Code.  The 
Sub-Divisional  Magistrate  First  Class  has  quoted  in  his '  proceedings  ' 
certain  rulings  of  the  Calcutta  High  Court  which  he  says  he  was  bound 
to  follow.  These  rulings  all  have  reference  to  complaints  against  public 
Justice  under  Chapter  XI,  Indian  Penal  Code.  I  am  respectfully  of  opinion 
that- they  have  no  bearing  on  the  present  case,  wherein  the  Collector  after 
such  inquiry  as  he  thought  necessary,  sanctioned  under  section  195  (a),  Cri- 
minal Procedure  Code,  cognizance  to  be  taken  of  an  offence  under  Chapter 
X,  Criminal  Procedure  Code*  I  consider  that  the  Sub-Divisional  Magistrate 
First  Class  has  erred  in  the  following  way.  He  has  transferred  a  case  to 
himself  without  authority,  which  the  District  Magistrate  had  referred  to 
•another  Magistrate.  He  has  dealt  with  a  summons. case  as  if  it  were  a 
warrant  case  by  dismissing  the  complaint  under  secticm  253,  Criminal 
Procedure  Code,  which  relates«to  warrant  cases  only.  He  has  without 
further  inquiry  dismissed  as  groundless  under  the  second  part  of  section 
253  a  case  in  which  the  District  Magistrate  had/;^in  his  capacity  as  Collec- 
tor, sanctioned  the  prosecution,  and  had,  as  District  Magistrate  ordered 
further  inquiry  when  he  considered  it  to  have  been  wrongly  disposed  of  in 
i;he  first  instance.  Thereby  the  Sub-Divisional  Magistrate  First  Class 
has  virtually  ignored  the  authority  of  the  District  Magistrate,  He  has 
misunderstood  and  misapplied  certain  High  Court  rulings  which  have 
reference  only  to  Chapter  XI,  Indian  Penal  Code  ;  using  them  as  if  they* 
bote  upon  Chapter  X,  Indian  Penal  Code.'' 

Pbr  Curiam. — The  accused  was  not  guilty  of  an  offence  against 
section  182,  Indian  Penal  Code,  i.  e.,  of  giving  false  information  to  a 
public  servant  with  intent  to  cause  injury,  inasmuch  as  his  master,  to 
whom  he  gave  certain  information,  alleged  to  be  false,  is  not  a  public 
servant.  Sanction  for  his  prosecution  was,  therefore,  wrongly  granted 
by  the  Collector  under  section  195  (a)  of  the  Criminal  Procedure  Code.  If 
the  accused  committed  any  offence,  it  was  the  offence  of  defamation.  For 
that  if  he  committed  it,  he  is  still  liable.  The  District  Magistrate  may, 
if  he  thinks  it  expedient,  take  steps  to  have  him  tried  for  that  offence. 
The  sub-divisional  Magistrate  could  not  properly  withdraw  a  case 
specifically  referred  by  his  superior,  the  District  Magistrate,  who^ 
however,  could  not  properly  insist  on  repeated  further  ^inquiries  without 
fresh  evidence. 
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1^  January  1887.  Wkts  &  Bibdwood,  JJ. 

Queen-Emppess  v.  Ramia.* 

'^    OrimUal  Procedure  Oode(  Act  X  of  1882),  Sees.  6, 5i5^rillage  Police  Act  {Bom.  Act  VIK 
4^1867),  Sec.  15— iWotf  PaJUVe  Courtroom peiuatUm* 

As  the  Police  Paters  Coort  is  not  a  CrimiDal  Goart  within  the  enameration  contained  ia 
•ection  6  of  the  Criminal  Procedare  Code,  he  has  no  power  to  make  an  order  ander  section  545 
of  the  Code. 

The  accused  Ramia  was  convicted  bj  the  Police  Patel  of  Dehri  under 
section  15  of  the  Bombay  Village  Police  Act,  1867,  of  the  offence  of  petty 
theft  of  property  valued  at  Re,  0-8-0  from  the  possession  of  the  complain- 
ant Bai  Ruki  and  was  sentenced  to  pay  a  fine  of  Re,  1.  The  Police  Patel 
awarded  eight  annas  out  of  the  fine  to  the  complainant  as  compensation 
for  loss  sustained  by  her. 

Ordbr. — The  Court  reverses  the  order  as  regards  compensation  for 
the  reasons  stated  below. 

As  the  Police  Patel's  Court  is  not  !a  criminal  Court  within  the 
enumeration  contained  in  section  6  of  Code  of  Criminal  Procedure,  he  had 
no  power  to  make  an  order  under  section  645.  The  order  must,  therefore, 
be  reversed. 


22  January  1887.  West  &  Biedwood,  JJ. 

Queen-BmpP688  v.  Shobhapam.t 

stamp  Act  (/  </1879),  See.  ^S^SelUng—Stampi'^WitJumt  a  lieeme. 
The  selling  of  a  stamped  paper  prejionsly  bought  from   a  licensed  vendor  becaase  the 
r«ellcr  did  not  require  it  is  an  offence  under  section  68  of  the  Indian  SUmp  Act  as  the  accused 
WM  not  '*•  person  appointed  to  sell  stamps.*' 

SoBHARAM  sold  to  llayachand  a  stamp  paper  of  the  value  of  Rs.  3 
which  he  had  purchased  on  the  23  March  1882  from  a  licensed  stamp  venr 
-dor  and  which  was  not  required  by  him  for  his  own  use,  making  an  endora- 
m^nt  below  the  original  endorsement  of  the  stamp  vendor  to  the  effect 
that  the  stamped  paper  was  sold  to  Mayachand  as  he  had  no  use  for  it. 
The  sale  being  contrary  to  the  provisions  of  the  Stamp  Act  as  he  was  not  a 
licensed  stamp  vendor  and  was  not  authorized  to  sell  it,  he  was  convicted 
and  sentenced  to  pay  a  fine  of  Rs.  15  under  section  68  of  the  Stamp  Act, 
1879. 

The  District  Magistrate  of  Panch  Mahals  being  of  opinion  that  the  con- 
viction and  sentence  were  illegal,  referred   the   case    to   the    High  Court, 

stating: '<  The  order  of  the  Lower  Court  appears  to  be  doubtful,  for   the 

reason  that  it  was  (stamp   paper)  originally  purchased  from   a  licensed 

vendor  and  its  re- sale  has  not  caused  any  loss  to  the  Government  revenue.'^ 

*Oriminal  BuHng  2  of  1887,    Criminal  Reference  No.  168  of  1886. 

^Criminal  BuUng  8  cf  1886.    Criminal  Reference  No.  156  of  1886. 
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Order. — Record  and  proceedingB  to  be  returned.  As  the  accused  is  not 
a  ^'  person  appointed  to  sell  stamps  "  and  has  sold  a  stamp  the  conviction 
under  section  68  of  Act  I  of  1879  seems  quite  legal.  Also  inform  the  Magis- 
trate that  the  English  of  the  reference  especially  in  para  3  leaves  much  to 
be  desired. 


20  January  1887,  West  &  Birdwood,  JJ. 

Queen-Emppess  v.  Vithu.* 

Penal  Code  (Act  XLV of  1860),  8ec.4%6^Buffaloes-^Boad-side  trees— Damage. 

The  accQsed's  bufiTaloes  in  hie  presence,  destroyed  the  road-sldc  trees,  bat  he  did  not 
restrain  the  cattle;  the  Magistrate  convicted  him  under  section  426  of  the  Indian  Penal  Code. 
The  Session  Jadge  set  aside  the  conviction  thinicing  it  to  be  a  case  of  negligence  only  and  not 
of  wilful  condufct: — 

Eeld,  that  the  Magistrate  was  right.  Driving  of  the  cattle  on  to  the  road  and  then  not 
controlling  them  in  doing  what  they  were  almost  certain  to  do,  unless  prevented,  might  be 
regarded  as  a  causing  of  damage. 

The  buffaloes  of  the  accused  destroyed  two  road-side  trees  worth  about 
Rs.  6.  He  himself  was  present  and  did  not  take  sufficient  care  of  the 
animals.  The  First  Glass  Magistrate  of  Mahal  finding  that  ^'the  accused 
who  is  Police  of  the  village  Dadley  knew  that  his  buffaloes  were  likely 
to  cause  damage  to  the  road-side  trees/'  convicted  the  accused  under 
section  426,  Indian  Penal    Code. 

The  Sessions  Judge  of  Thana  in  stating  the  case  to  the  High  Court, 
remarked.  **The  accused  is  not  guilty  of  negligence  only  and  not  of  any 
wilful  conduct  under  the  ruling  of  the  Bombay  High  Court  reported  at 
I.  L.  K.,  9  Bom.,  173  ;  the  conviction  appears  illegal." 

Order: — Record  and  proceedings  to  be  sent  back.  The  Magistrate 
finds,  as  a  fact,  that  the  accused  was  present,  and,  being  able  to  prevent 
the  buffaloes  from  destroying  the  trees,  failed  to  do  so.  His  driving  of  the 
cattle  on  to  the  road  and  then  not  controlling  them  in  doing  what  they  were 
almost  certain  to  do  unless  prevented,  may,  the  Court  thinks,  be  regard*- 
fed  as  a  causing  of  damage  and  the  Court  will  not,  on  a  mere  reference, 
like  to  interfere. 


27  January  I887.  West  &  Birdwood,  JJ. 

Queen-Emppess  v.  Ramnaik.f 

Criminal  Court-^Cognizance— Fine— Departmental  inquiries^Cantonemente  Act  {III  qf 
1S67),  Sec.  II— Cantonement  Btde,  71. 

Held,  that  the  fine  jndieially  .inflicted  conld  not  be  remitted,  not  haying  been  in  itself  an 
improper  one.  Departmental  punishment  cannot  withdraw  a  wrong-doer  from  the  cogni* 
sance  of  the  ordinary  Conrts  or  relieve  him  from  the  penalties  prorided  by  the  law.  The  fine 
Impoeed  departmentally  conld  probably  be  remitted  departmentally. 

*CnmimU  Buling  5  o/1887.  Criminal  Boference  No.  S  of  1900. 
iOriminal  Buling  6  ^1887.  Criminal  Reference  No.  8  of  1887. 
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In  this  cassi  the  accused,  a  soldier,  was  found  drunk  on  a  public 
road  within  cantonement  limits,  and  punished  departmentally.  He  was 
also  placed  before  the  Cantonement  Magistrate,  First  Glass,  Belgaum,  who 
conyicted  and  sentenced  him  under  Rule  71  of  Chapter  III  of  the  Cantone- 
ment Rules  framed  under  section  11  of  the  Cantonements  Act  III  of  1867. 
The  Commanding  Officer,  Colonel  Grant,  was  of  opinion  that  the  accused 
having  been  dealt  with  regiment  ally,  his  conviction  and  sentence  by  the 
Magistrate  was  unnecessary  and  referred  the  matter  to  the  Sessions  Judge 
of  Belgaum,  with  a  view  to  the  fine  imposed  on  the  accused  being 
remitted.  The  learned  'Sessions  Judge  made  this  reference  to  the  High 
Court,  also  submitting  the  report  received  by  him  from  Colonel  Grant. 

Order. — Return  the  record  and  proceedings.  The  fine  judicially 
inflicted  cannot  be  remitted,  not  having  been  in  itself  an  improper  one. 
Departmental  punishment  cannot  withdraw  a  wrong  doer  from  the 
cognizance  of  the  ordinary  Courts  or  relieve  him  from  the  penalties 
provided  by  the  law.  The  fine  imposed  departmentally  can  probably  be 
remitted  departmentally.  The  course  proposed  by  Colonel  Grant  would  be 
illegal  and  of  very  bad  example. 


10  February  1887.  West  &  Biedwood,  JJ. 

Queen-Emppess  v.  Namdev.* 

Practice — MagUtrate^^OommUment. 
A  Magistrate  oaght  to  commit  a  case  to  the  Coart  of  Sesaions  when  the  evidence  is  enough 
to  put  the  party  on  his  trial,  and  snch  a  case  obviously  arises  when  credible  witnesses  mako 
statements  which,  if  believed,  woald  sustain  a  conviction.  The  weighing  of  their  testimony 
with  regard  to  improbabilities  and  apparent  discrepancies  is  more  properly  a  fnnctien  of  the 
Court  having  jurisdiction  to  trj  the  case. 

Per  Curiam:— In  the  present  case  three  persons  deposed  to  having 
seen  the  accused  setting  fire  to  the  complainant's  crop  or  immediately 
afterwards.  It  is  not  alleged  that  these  witnesses  are  persons  of  infamous 
character  nor  does  it  appear  that  any  evidence  was  adduced  tending  to  show 
that  they  could  not  possibly  have  spoken  the  truth.  The  accused  was  the 
brother  of  the  Police  Patel  and  owing,  as  the  Magistrate  says,  to  the 
Patel's  desire  to  get  the  matter  arranged,  there  was  a  delay  of  nearly  a 
month  before  the  case  was  brought  before  the  higher  authorities.  In  the 
case  at  14  C.  W.  R.  16  Criminal  Ruling,  it  is  said  that  proper  enquiries 
must  be  made  before  a  Magistrate  commits  an  accused  for  trial,  and  when 
the  law  prescribes  a  preliminary  enquiry,  it  intends  of  course  that  the  en- 
quiry should  be  a  serious  one.  But,  as  the  case  just  referred  to  shows,  an 
accused  ought  to  be  committed,  when  there  is  a  prima  facie  case  substan* 
tiated  against  him  by  the  testimony  of  credible  witnesses.  According  to 
•Criminal   Application  for  Berision  No,  81S  of  ISSS. 
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the  English  law  a  commitment  ought  to  be  made  whenever  one  or  two 
credible  persons  give  evidence  showing  that  the  accused  has  perpe- 
trated an  indictable  offence.  (See  Hale's  Pleas  of  the  Crown,  II, 
121  •  Hawkin's  Pleas  of  the  Crown,  Chapter  XVI;  Oox.  v.  Goleridge  (1) 
and  the  sort  of  prvma  fade  case  that  warrants  a  committal  is  de- 
fined by  11  and  12  Victoria,  Chapter  42,  Section  25  as  one  that  <'  is  suffici- 
ent to  put  the  party  upon  his  trial  for  an  indictable  offence.  "  According 
to  our  Criminal  Procedure  Code,  Sections  209  and  210,  the  Magistrate  is  to 
commit  or  not  as  there  are  or  are  not  in  his  opinion  '^  sufficient  grounds 
for  committing  "  what  are  '^  Sufficient  Grounds  for  Committing  "  is  not  in 
any  way  defined,  but  it  is  manifest  that  they  are  not  identical  with 
grounds  for  x^onvicting^  since,  taken  in  that  sense,  the  provisions  would  en- 
able the  Magistrate  virtually  to  supersede  the  Court  of  Session  to  which 
the  cognizance  of  the  case  for  actual  trial  belongs.  The  true  principle  ap- 
pears to  be  that  expressed  in  the  English  Statute.  The  Magistrate  ought 
to  commit,  when  the  evidence  is  enough  to  put  the  par^y  on  his  trial,  and 
such  a  case  obviously  arises  when  credible  witnesses  make  statements 
which,  if  believed,  would  sustain  a  conviction.  The  weighing  of  their  tes- 
timony with  regard  to  improbabilities  and  apparent  discrepancies  is  more 
properly  a  function  of  the  Court  having  jurisdiction  to  try  the  case.  Here 
there  was  manifestly  a  prima /oeie  case  such  that  the  Magistrate  ought 
to  have  committed  the  accused  for  trial,  and  we  direct  that  he  be  commit- 
ted accordingly  by  the  District  Magistrate  or  by  such  Magistrate  subordi- 
nate to  him  to  whom  he  may  refer  the  case  for  that  purpose. 

10  February  1887.  West  &  Bibdwood,  JJ. 

Tn  re  Mahadajt.* 

Criminal  Procedure  Code  (Act  X  of  18S2},  See.  ^M-^Magietrate-^Temporary  orders^ 
Uuieanee^Evidenee, 

Where  a  Magistrate  issueF,  a  notice  to  a  person  to  remove  a  nuisance  or  to  show  cause 
against  the  order,  and  the  person  appears  to  show  cause,  it  becomes  the  dntj  of  the  Magistrate 
nnder  section  187  of  the  Code  of  Criminal  Frccedtire  to  take  evidence  as  a  basis  for  the  order 
he  Is  to  mak^. 

Order. — The  applicant  received  notice  from  the  District  Magistrate 
to  remove  a  privy  built  on  his  own  land  or  to  show  cause  against  the 
order  before  Mr.  Drew^  a  Sub-divisional  Magistrate  of  the  District.  He 
appeared  to  show  cause  and  thereon dt  became  the  duty  of  the  Magistrate 
under  section  137  of  the  Code  of  Criminal  Procedure  to  take  evidence  as  a 
basis  for  the  order  he  was  to  make.  Mr.  Drew  went  to  inspect  the  place^ 
but  he  did  not  take  evidence.  His  proceedings  consequently  show  only 
his  opinion  that  the  structure  was  a  nuisance.  They  do  not  show  by 
evidence  that  the  privy  was  an  unlawful  obstruction  or  nuisance  to  a 
*Criminal  Application  for  Revision  No.  835  cf  1886.    (1)  I  B.  &  Cr.,  87,  48,  46. 
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way,  «hann6l  or  public  place.  But  unless  there  was  such  a  case  for 
interference^  the  Magistrate  had  no  authority  to  issue  the  order  or  to 
enforce  it.  It  cannot  be  inferred  from  the  mere  order  of  an  inferior  Court 
or  an  administrative  authority  that  all  the  conditions  of  its  jurisdiciion 
were  satisfied  and  here  the  proceedings  show  rather  that  they  were  not 
satisfied.  When  a  s);atute  too  directs  any  thing  to  be  done  in  a  particular 
.  way  that '^  includes  in  itself  a  negative,  viz^  that  it  shall  not  be  done 
otherwise,"  (Plowden,  206,  2  Moore's  Indian  Appeals,  p.  435).  The 
order  made  by  Mr.  Drew  does  not  satisfiy  the  requisite  conditions  ;  the 
confirming  order  of  the  District  Magistrate  was  simply  otiose.  We 
accordingly  reverse  them. 


15  February  1887.  Wist  ft  Bf bdwood,  JJ. 

^  Queen-Emppess  v.  Lahana.f 

Criminal  ProeedurB  Code(Aet  X  of  1888),  See.  555^Perional  inierest-^bstruetion^Fil-' 
^ge  Police  Aet  (Bom.  Act  FTl  of  1967)^  Sees.  28,  id^Driving  on  wrong  side  of  a  road. 

Where  a  Magistrate  is  himself  one  of  those  obttracted  bj  the  driving  of  the  aceased  on  the 
wrong  side  of  a  road,  he  should  not  himself  trj  the  aocnsed  ander  sections  28  and  89  of  the 
Bombay  Village  Police  Act.  1887. 

Thb  accused  was  driving  on  a  wrong  side  of  a  roa^  ''  to  the  obstruction 
of  the  passengers  driving  in  the  opposite  direction.  "  He  was  tried  sum- 
marily by  the  First  Glass  Magistrate  of  Ahmednager,  and  fined  Re.  1  under 
sections  28  and  29  of  Bombay  Act  VII  of  1867. 

The  Sessions  Judge  of  Ahmednager  in  referring  the  case  to  the  High 
Court  remarked: — 

"  The  offence  complained  of  and  held  proved  is  stated  to  be  *  dis 
order  on  the  public  road  '  under  section  28  of  the  Bombay  District  Police 
Act,  1867.  That  section,  however,  does  not  provide  for  any  such  offence. 
Under  section  29  any  person  not  obeying  an  order  of  the  police  as  to  the 
regulation  of  street  traffic  may  be  punished,  but  the  record  does  not  show 
that  there  was  either  a  general  order  by  the  police  as  to  the  regulation  of 
the  traffic  on  the  road  or  a  special  order  to  the  accused  as  to  the  side  on  which 
he  should  drive,  and  the  driving  on  the  wrong  side  of  a  road  is  not  in  itself 
an  offence.  It  appears  from  the  report  of  a  Police  Constable  who  sent  up  the 
case,  that  the  Magistrate  was  himself  the  person  obstructed.  If  this  was  so, 
it  is  a  question  whether  it  should  be  held  that  the  Magistrate  was  person- 
ally *  personally  interested  '  and  therefore  could  not  try  the  case  himself 
(  Criminal  Procedure  Code,  section  555  ).  The  report  also  suggests  that 
there  were  no  other  carriages  except  those  of  the  accused  and  the  Magis- 
tratOy  on  the  road  at  that  time.  Even  if  there  has  been  a  general  order  by 
the  Police,  if  there  were  only  two  carriages  on  the  road  at  the  time,  there 


jfOriminal  Ruling  70  tjf  1887.    Criminal  Reference  No  9  of  1887 
41 


Google 


Digitized  by  VjOOQ 


£22  UNBBPORTED  CRIMIKAL  0A8ES.  [1887 

could  not  be  any  real  obstruction,  and  I  doubt  whether  there  would  any 
offence  constituted  by  the  disobedience  in  such  a  case  of  a  general  regula- 
tion obviously  meant  to  provide  for  a  considerable  traffic  on  a  public  road/* 
Order. — The  Magistrate  having  been  interested  as  one  of  those  ob- 
structed ought  not  to  have  tried  this  case.  His  sentence  should  accordingly 
be  reversed. 


15  February  1887.  Wbst  Ss  Bird  wood,  J  J. 

Queen-Emppess  v.  Rama.* 

Criminal  Procedure  Code  {Act  X  q/*  1888),  See.  iO-^Magiitrate-^ Powers—Investiture  and 
continuance. 

Section  40  of  the  Criminal  Procedure  Code  relates  only  to  transfer  from  one  district  or 
area  to  another.  A  Mamlatdar  invested  bj  name  with  Second-class  Magisterial  powers  in  a 
district  retains  them  though  he  cease  to  be  a  Mamlatdar,  his  revenne  title  being  matter  of 
description  only, 

Mr.  Bindu  Gopal,  Head  Karkun  and  Magistrate  Third  Class  of  the 
Taluka  Pandharpur  was  invested  with  Second  Class  Magisterial  powers 
when  he  was  officiating  as  Mamlatdar  at  Pandharpur.  On  his  reversion 
to  his  permanent  post  of  Head  Earkun  in  the  same  Taluka,  he  decided  a 
theft  case  under  seotion  380  of  the  Indian  Penal  Code  and  passed  a 
sentence  of  three  months'  imprisonment  in  the  exercise  of  his  Second  Glass 
Magisterial  powers. 

The  District  Magistrate  of  Sholapur,  in  referring  the  case  to  the  High 
Court,  remarked : — 

''  The  wording  of  section  40  of  the  Criminal  Procedure  Code  raises  a 
doubt  as  to  the  legality  of  the  sentence  passed,  because,  he  was  invested 
with  the  Second  Glass  Magisterial  powers  as  Head  Earkun  but  as 
officiating  Mamlatdar  ( vide  Oovernment  Gazette,  Part  1,  page  617, 
Notification  No.  4,164  of  19th  July  1886)  and  therefore  it  may  be  said  that 
his  reversion  is  a  transfer  to  an  office  lower  in  rank  and  that  he  cannot 
continue  to  exercise  the  second  class  powers.  The  same  incumbent  has 
now  been  appointed  as  Mamlatdar  of  Sangola  in  this  District  and  it  is 
necessary  for  him  now  to  exercise  Second  Glass  Magisterial  powers ;  but 
although  he  was  appointed  Second  Glass  Magistrate  for  a  similar  area  in 
this  District,  it  is  in  my  opinion  necessary  to  reinvest  him  now,  with  the 
powers  in  question." 

Order.— I'he  Court  declines  to  interfere  for  the  reasons  stated : 
section  40  of  the  Code  of  Criminal  Procedure  relates  only  to  transfer  from 
one  district  or  area  to  another. 

A  Mamlatdar  invested  by   name     with  Second    Class    Magisterial 
powers  in  a  distiict  retains  them,  though  he   cease  to  be   a  Mamlatdar. 
^Criminal  Buling  8  of  1887*  Criminal  Reference  No.  1  of  1887. 
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His  revenue  title  is  matter  of  description  only. 
The  Court  declines  to  interfere. 


is  February  1887.  West  &  Bibdwood,  JJ, 

Queen-Empi^esB  v.  Pedpu.f 

Abkari  Act  {Bom.  Act  V  of  1878),  5«c.  45  (  c  ')-'Brtach  of  the  condition  of  the  license^ 
Mimwium  amount  of  liquor^^  Act  ^Omission, 

The  accnsed  was  convicted  of  not  keeping,  according  to  his  license,  the  minimam  amount 
of  ceruin  kinds  of  liqnor.  The  District  Magistrate  was  of  opinion  that  the  negligence  of  the 
accused  amounted  to  an  omissioa,  and  not  an  act,  and  under  section  45  (0)  of  the  Bombay  Ab* 
kari  Act,  an  act  but  not  an  illegal  omissioo,  was  punishable  : — 

Held,  that  the  conviction  should  be  upheld,  and  that  an  act  failing  to  comply  wtth  terms 
legally  imposed  is  illegal  in  the  affirmative  as  well  as  in  the  negative  sense. 

The  accused  was  a  licensee  of  country  liquor  in  the  Tellapur  Taluka 
during  the  revenue  year  1885-86.  By  article  9  of  his  license,  he  was  re- 
quired at  all  times  to  maintain  at  each  of  his  retail  shops  such  minimum 
stocks  of  both  strength  of  spirits  as  the  Collector  should  from  time  to  time 
direct,  and  on  no  account  was  the  stock  to  be  less  than  the  quantity  so 
fixed.  For  the  liquor  shop  of  Humshetlikop,  the  minimum  stock  fixed  by  the 
Collector  was  35  bottles  in  the  case  of  chali,  i.  e.,  liquor  of  40°  u.  p.,  and  5 
bottles  in  the  case  of /em,  i,  e.,  liquor  of  25"*  u.  p.  On  the  9th  May  1886 
when  the  Chief  Constable  visited  this  shop  there  were  only  three  bottles  of 
chali  liquor  and  none  of  the /em.  For  this  breach  of  his  license  the  accused 
was  prosecuted  and  was  convicted  under  section  45  (c)  of  the  Abkari  Act. 

The  District  Magistrate  of  Kmara,  observed  ''The  conviction  and  sen- 
tence are  illegal,  as  the  negligence  on  the  part  of  the  accused  to  supply 
liquor  to  the  shop,  so  as  to  maintain  the  prescribed  stocks,  amounts  to  an 
omission  not  an  act.  Under  section  45  (  c)  acts  are  only  punishable  but 
not  illegal  omissions.  '^ 

Order.-  In  this  case  the  accused  was  found  to  have  :kept  at  a  parti- 
cular shop,  vizy  that  at  Hunshetlikop,  three  bottles  and  three  only  of  chali 
"  liquor."  The  act  of  keeping  three  bottles  was  an  insufficient  cojnpliance 
with  the  terms  of  his  license,  and  the  conviction  may  be  sanctioned  on  the 
principle  that  an  act  failing;  to  comply  with  terms  legally  imposed  is  ille- 
gal in  the  affirmative  as  well  as  in  the  negative  sense. 


23  February  I887.  Wesp  &  Birdwood,  JJ. 

In  pe  Vishnu.* 

Criminal  Procedure  Code  (Act  X  of  1S82),  See.  b^^-^Magistrate^Prejudice-^Transfe''. 

Unless  some  cause  is  shown  for  believing  that  a  Magistrate  is  likely  to  be  prejadiced  or 
InflueDced  by  any  improper  motlTe  in  the  decision  of  a  case,  the  High  Court  will  support  each 
Magistrate.  It  is  highly  improper  by  transfer  of  a  case  from  his  Court  to  throw  a  gratnitous 
slight  on  the  Magistrate. 

\Criminal  Ruling  9  of  1887.    Criminal  Reference  No.  19  of  1887. 
^Criminal  Buling.  10  of  1887.  Criminal  Application  for  Revision  No.  4  of  1887 
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Per  Curiam.— a  point  ia  this  application  to  which  the  Court  had  to 
give  special  attention  was  the  alleged  conversation  of  Mr,  Drew  with  the 
liquor  contractor.  Nothing  has  however,  been  proved  tending  to  show  that 
the  said  conversation  had  anything  to  do  with  the  prosecution  in  this 
case.  The  factsof  Mr.  Drew  being  a  zealous  officer  is  in  no  way  a  point 
in  favour  of  the  present  application;  it  is  only  natural  and  proper  that 
he  should  be  so.  It  was  also  very  natural  that  the  complainant  should 
have  gone  to  an  European  officer,  under  the  peculiar  circumstances  of  the 
case,  in  preference  to  the  Mamlatdar  who  was  the  local  Magistrate,  The 
Court  is  of  opinion  that  there  is  no  cause  whatever  shown  for  believing 
that  Mr.  Drew  is  likely  to  be  prejudiced,  or  influenced  by  any  improper 
motive  in  the  decision  of  the  case.  Under  such  circumstances,  a  Magis- 
trate should  be  supported  by  the  High  Court,  and  it  would  be  highly  im- 
proper to  throw  gratuitously  a  slight  on  the  Magistrate  by  the  transfer  of 
the  case  from  his  Court.  The  applicant,  moreover,  is  proved  to  have  made 
reckless,  if  not  wilfully  false,  statements  as  to  threats  having  been  made 
to  his  family.  This  fact  alone  would  tend  to  deprive  him  of  the  sympathy 
of  this  Court.  The  Court  sees  no  sufficient  reason  to  interfere  in  the  case 
and  has  no  doubt  that  the  Magistrate  Mr.  Drew  will  do  his  duty  properly. 
As  to  the  allegation  that  four  similar  cases  jbave  already  been  disposed  of  by 
Mr.  Drew,  the  Court  thinks  that  the  fact  of  his  decision  in  those  cases  not 
having  been  appealed  against,  or,  in  any  other  way  objected  to,  would 
seem  to  justify  the  inference  that  they  were  properly  and  uprightly 
decided.  The  Court  is  of  opinion  that  the  present  application  is  entirely 
unfounded    and  it  must   be  rejecte<^ 


£4  February  1887.  West  A  Bibdwood,  JJ. 

Queen-Empp68s  v.  Ladba.* 

Distriet  Munieipal  Act  {Bom.  Act  VI  of  1878),  8ecs.  4S,  ll^Carriage^P^Ue  roa^^ 
Obftrmetion. 

A»  a  oarrUge  with  horses  attached  is  not  one  of  the  things  contemplated  in  section  48  of 
the  Bombay  District  Municipal  Act,  a  person  cannot  be  conTicted  ander  sections  48  and  74  for 
cansing  obstruction  to  pasters-by  in  having  allowed  his  carriage  to  stand  half  an  hour  on  a 
public  street. 

The  accused  was  charged  with  having  allowed  his  carriage  to  stand 
half  an  hour  on  a  public  street  in  Peit  Shukravar,  Poena  City  and  thereby 
caused  obstruction  to  passers  by,  and  was  convicted  by  the  Honorary 
second  class  Magistrate  of  Poena  under  sections  48  and  74  of  the  Bombay 
District  Municipal  Act. 

Order. — The  Court  considers  that  a  carriage   with   horses  attached, 
is  not  one  of  the  things  contemplated  in  section  48  of  the  Municipal   Act 
*OHmiiuU  EMimg  11  cf  1SS7.    Criminal  Review  No,  88  of  1887. 
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yi  of  1873,  and  therefore  reverses  the  conviction  and  sentence  and   orders 
the  fine  to  be  Refunded. 


24  February  1SS7.  West  <fe  Birdwood,  JJ« 

Queen-EmppeBS  v«  Ohotipam.* 

Oriminal  Procedure  Code  (Act  X  of  1882),  Sec.  bSl-^Aecueed— Evidence  in  his  presence^-" 
Absconding — Conviction  astd  sentence  in  his  absence. 

An  accosed  was  present  thronghont  a  trial  whilst  the  evidencs  was  taken ;  bat  haring  there- 
after absconded,  the  Magistrate  passed  sentence  npon  him  in  his  absence,  and  on  ihis  re-arrest, 
re-prononnced  his  jndgment : — 

Held,  that  the  case  might  be  regarded  as  falling  under  section  537  of  the  Code  of  Criminal 
Procedure,  at  least  for  the  purposes  of  a  review  not  sought  by  the  accused ;  but  that  the 
Magistrate  should  not  have  pronounced  judgment  in  the  absence  of  the  accused. 

In  this  case  accused  No.  1  Qhotiram  was  charged  with  abetting  the 
commission  of  the  offence  of  cheating  by  accused  No.  2  Kallooram,  in 
assisting  him  to  obtain  Rs.  5  from  the  complainant.  They  were  placed 
before  a  Magistrate,  where  after  all  the  evidence  in  the  case  had  been 
taken,  Qhotiram  absconded.  Thereupon  the  Magistrate  convicted  him 
and  passed  a  sentenced  upon  him  in  his  absence,  and  when  the  accused  was 
re-arrested  and  brought  before  him,  the  Magistrate  re-prounounced  the 
judgment. 

Order. — ^Return  the  record  and  proceedings  and  communicate  the 
following  remarks. 

The  case  may  be  regarded  as  falling  under  section  537,  Criminal 
Procedure  Code,  at  least  for  thetpurposes  of  a  review  not  sought  by  the 
accused.  The  Magistrate  should  be  told  not  to  pronounce  judgment  in  such 
eases  as  this,  but  on  the  arrest  of  the  accused  to  give  him  the  opportunity 
of  hearing  the  examination  of  the  witnesses  for  the  prosecution  and 
cross-examining  them. 


124  February  tS87*  Wbst  &  Bcbdwood,  JJ. 

Queen-Emppess  v.  TeBhwant.t 

Penal  Code  {Act  XLVof  I860),  Sec.  18S— Land  Revenue  Code  (Bom.  Act  V  o/l879).  Sect. 
IS,  67 — B^sistance^Karkoon — Distraint^Prooeedings-^Lower  Cmrt — High  Oourt^-Pruump^ 
ti9n. 

The  proceedings  of  an  ioferior  Conrt  of  limited  jurisdiction  mnst  set  forth  the  fact 4  and 
oiders  (not  being  general  statutes  of  which  all  Coarts  mnst  take  notice)  reqaisite  to  give  it 
authority  in  the  particular  case.  The  High  Conrt  cannot,  on  reriew,  presume  the  existence  of 
the  necessary  circumstances,  which  are  not  set  forth. 

Where  it^did  not  appear  on  the  face  of  the  conviction  that  the  Mamlatdar  was  an  officer  ta 
whom  noder  the  provisions  of  section  IS  of  the  Land  Bevenoe  Code,  the  powers  of  the  Collsctor, 
constituted  by  section  87  of  the  Code,  had  been  delegated  under  any  general  or  special  order  of 

•Criminal  Ruling  12  of  1487.    Criminal  lieview  No.  29  of  1887, 
terminal  Buling  13  o/1887^  Criminal  Reference  No.  20  of  IS87. 
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the  OoTernment,  nor  that  the  karkoon  employed  to  distrain  was  an  officer  directed  to  perform 
that  datj  by  the  Commissioner,  nnder  the  orders  of  Government,  a  person  resisting  snch  a  kar* 
koon  by  force  when  the  latter  came  to  distrain  some  goods  at  his  house,  \s  not  guilty  of  an 
oSbnce  nnder  section  188  of  the  Indian  Penal  Code. 

The  accused  Teshwant  resisted  by  force  the  general  duty  karkoon, 
the  complainant,  when  the  latter  came  to  distrain  some  goods,  grain  &c., 
at  the  accused'^s  house  in  order  to  make  recovery  of  dues  on  behalf  of  the 
Khote  of  Pomendi,  who  had  applied  for  assistance  to  the  Mamlatdar  under 
section  86  of  the  Bombay  Land  Revenue  Code,  1879.  The  resistance  al- 
leged consisted  in  the  accused  pushing  away  the  karkoon  and  telling  him 
not  to  attach.  He  was  tried  summarily  under  section  183,  Indian  Penal 
Code  and  was  sentenced  to  pay  a  fine  of  Rs.  50. 

The  Sessions  Judge  of  Ratnagiri  referred  this  case  to  the  High  Court, 
for  a  decision  the  following  points: — 

(1)  Whether  resistance  to  a  distraint  under  section  154  of  the 
Bombay  Land  Revenue  Code  is  justified  by  the  fact  that  the  claim  to  be 
satisfied  has  been  actually  discharged  ?- 

(2)  "Whether  a  conviction  for  such  resistance  can  be  had  without 
strict  proof  that  the  authority  for  the  distraint  was  still  in  force  and 
proceeded  from  a  competent  source  ? 

The  learned  Judge's  opinion  on  the  first  question  was  "that  an 
allegation  of  discharge  would  not  justify  resistance  if  tj^e  public  servant 
were  lawfully  authorized  and  were  not  acting  in  contravention  of  the 
law;'*  and  on  the  second,  his  opinion  was  "that  the  prosecution  was  bound 
to  prove  authority  from  the  Collector  or  other  officer  duly  empowered  and 
also  to  prove  that  such  authority  was  etill  in  force." 

Order. — It  does  not  appear  on  the  face  of  the  conviction  in  this  case 
that  the  Mamlatdar  was  an  officer  to  whom  under  the  provisions  of  section 
12  of  Bombay  Act  V  of  1879  the  powers  of  the  Collector  constituted  by 
section  87  of  the  same  Act  had  been  delegated  under  any  general  or 
special  order  of  the  Government.  Nor  does  it  appear,  on  the  face  of  the 
proceedings,  that  the  karkun  employed  to  distrain  was  an  officer  directed 
to  perform  that  duty  by  the  Commissioner  under  the  orders  of  Govern- 
ment. The  proceedings  of  an  inferior  Court  of  limited  jurisdiction  must 
set  forth  the  facts  and  the  orders  (not  being  general  statutes  of  which  all 
Courts  must  take  notice)  requisite  to  give  it  authority  in  the  particular 
case.  The  High  Court  cannot,  in  review,  presume  the  existence  of  necessary 
circumstances^which  are  not  set  forth.  The  Court  on  this  ground  reverses 
.  the  conviction  and  sentence  as  manifestly  defective. 
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3  March  1887.  Wist  &  Bibdwooo,  W. 

Queen-Emppess  v.  Kustantin.f 

Criminal  Procedure  Code  {Act  X  0/I882),  See,  19S --Defamation^Female^Compla'naiit. 
In  a  cage  of  defamation  of  a  female,  it  la  she  herself,  and  not  a  mere  male  relatlTO,  who 
fihonld  make  a  complaint  under  section  198  of  the  Crimioal  FroceBare  Code, 

Order. — The. Court  reverses  the  conviction  and  sentence  passed  upon 
Kustantin  John  De  Souza  for  the  reasons  stated  in  the  accompanying 
minute  and  directs  that  the  fine,  if  paid,  be  refunded  to  him. 

<<  It- seems  that  the  defamation  was  of  the  wife  and  mother  of  Baya 
neither  of  whom  complained.  The  conviction,  therefore,  is  illegal  and 
must  be  reversed.     Criminal  Procedure  Code,  section  198. 

Note :— This  case  is  overrnled  hj  the  Fall  Bench  case  of  Chhotalal  v.  Nathahhai  (1). 


S  April  1887'  Wbst  <b  Birdwood,  JJ. 

Queen-Emppess  v.  Lakshman.* 

Criminal  Procedure  Code  (Act  X  </1883),  Sec.  271  {2)^Sessions  Jndge^Altemative  plea^ 
An  accused  should  never  be  called  on  to  plead  in  the  alternatire,  but  separately  to  each  of 
the  heads  of  a  charge. 

Judgment  :— The  Sessions  Court's  proceedings  are  recorded  in  an 
almost  unintelligible  manner. 

After  giving  the  charge  twice  over,  the  record  gives  list  of  articles 
before  the  Court  and  then  says : — **  I  accept  this  plea." 

This  plea  as  to  the  charge  of  culpable  homicide  was  apparently  one 
of  a  claim  to  be  tried,  yet  the  Sessions  Judge  did  not  try  it.  He  proceeded 
to  a  conviction  on  the  prisoner's  confession  of  a  minor  head  of  the  charge 
without  any  alteration  such  as  he  could  have  made  in  the  charge  as  first 
framed.  The  Sessions  Judge  must  be  directed  to  comply  with  the  law  • 
and  to  enable  him  to  do  so,  the  Court  must  reverse  the  finding  and  sentence 
and  annul  his  proceedings  from  the  point  at  which  the  prisoner  pleaded 
guilty  to  the  2nd  head  of  the  charge. 

An  accused  should  never  be  called  on  to  plead  in  the  alternative  but 
separately  to  each  of  the  heads  of  a  charge. 


14  April  1887.  "^BST  &  Birdwood,  J.T, 

Queen-Emppess  v.  Dau.ft 

stage  Carriages  Act  (XFl  of  l^l)^ PubUe  Convepanoee  Act  {Bom.  Act  T/o/ 1863)— 
Carriage  plying  in  a  town. 

The  Stage  Carriages  Act,  1861,  does  not  apply  to  a  carriage  plying  only  within  a  town  and 
its  suburbs,  to  which  the  Bombay  Public  Conveyances  Act  would  apply  if  extended  thereto. 

^Criminal  Ruling  U  (^'  1887.  Criminal  lieference  No.  24  of  1887.  (I)  2  Bom,  L.  B.,  665. 
*Criminal  Baling  15  of  1887.  Criminal  Review   No.  61  of  1887, 
^Criminal  Buling  17  of  1887.    Criminal  Review  No.  66  of  1887« 
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The  accused  was  charged  with  letting  for  hire  unlicensed  carriage 
under  section  7  of  Act  XVI  of  1861,  in  that  he  plied  for  hire  a  carriage 
drawn  by  two  horses  in  the  town  of  Satara  without  having  taken  out  a 
license. 

Order.—  Conviction  and  sentence  reversed  for  the  reasons  stated  ia 
the  accompanying  minute. 

*'The  Act  does  not  seem  to  apply  to  a  carriage  plying  only  within  a 
town  and  its  suburbs." 


5  May  1887.  West  Ss  Bibdwoop,  JJ, 

Queen-Emppess  v.  Kushee.* 

P»nal  Code  (Aet  XLV of  l^SO),  See,  A^S^House-trespass—Ooing  into  Knes  mth4>ui  per* 
misiion. 

The  going  into  a  Horae  Lines  with  a  sowar  without  the  permiBsion  of  the  Commanding 
Officer  doea  not  constitnte  the  offence  of  hoaae-trespaaa. 

KusHi  was  convicted  of  house-trespass  under  section  448  of  the  Indian 
Penal  Code  in  that  she  came  into  the  Lines  Poena  Horse  with  a  sowar  with* 
out  permission  of  the  Officer  Commanding  with  intent  to  commit  adultery 
and  thus  annoyed  the  Commandant  in  charge  of  the  lines. 

Order. — Going  into  the  lines  is  not  a  house-trespass.  The  Court, 
therefore,  reverses  the  conviction  and  sentence  and  directs  that  the  fine,  if 
recovered,  be  refunded. 


5  Jfay  1887.  West  &  Biedwood,  M. 

Queen-Emppess  v.  BalkPi8hna.f 

Criminal  Procedure  Code  (Act  X  tf  1882),  Sees.  437,  253— 5«ric*  of  dieeharge—Seriee  ef 
further  inquiry -^Freeh  evidenee^Seesions  Judge, 

Section  437  of  the  Code  of  Criminal  Frocednre  contemplatea  that  the  Conrt  of  Seaaiona  ahall 
■Imply  direct  the  Magistrate  of  the  District,  either  himaelf  or  by  one  of  hia  aubordinatea,  to 
make  farther  inqniry. 

When  the  fnrther  enquiry  ia  into  the  effect  of  the  eridence  already  on  the  record  or  the 
teatlmony  of  the  witnesaea  already  examined,  it  will  nanally  be  deairable  that  the  freah 
coniideration  of  the  complaint  ahonld  be  entrnated  to  a  different  Magistrate  from  the  one  who 
haa  already  formed  an  opinion  on  the  case. 

When  the  further  enquiry  invoWea  the  taking  and  weighing  of  additional  evidence,  the 
function  will  generally  be  best  performed  by  the  aame  Magistrate  who  made  the  previoui 
inquiry ;  though  peculiar  or  prejudiced  viewi.  or  even  the  possibility  of  them,  may  make  it 
more  desirable  to  bring  a  fresh  mind  to  bear  on  the  facta. 

As  waa  held  by  the  Allahabad  High  Court,  the  power  of  ordering  further  inquiry  ahould  be 
<*  uaed  aparingly  and  with  great  circumspection." 

In  this  case  the  accused  was  charged  by  the  complainants  with  theft ; 
and  was  placed  before  Mr.  Doderet,  rtie  First  Class  Magistrate,  who  after 
holding  an  inquiry,  was  of  opinion  that  the  subject  matter  was   of  a  civil 

^Criminal  Ruling  18  o/1887.    Criminal  Review  No,  76  of  1887. 
^Criminal  Bu!ing  19  of  1887.    Criminal  Application  for  Reviaion  No.  45  of  1887. 
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nature  and  dismissed  the  complaint.  The  complainants,  thereupon, 
applied  to  the  Sessions  Judge,  who  directed  a  fresk  Inquiry  into  the 
matter.  Mr.  Boderet  conducted  the  further  inquiry  and  again  discharged 
the  accused  under  section  253  of  the  Gode  of  Criminal  Procedure.  Upon 
this,  the  complainants  applied  to  the  Sessions  Judge  for  a  second  time, 
who  again  set  aside  the  order  of  discharge  and  directed  once  more  the 
further  inquiry  to  be  made.  That  further  enquiry  was  held  by  Mr.  Doderet 
who  discharged  the  accused  for  a  third  time.  The  complainants  applied 
over  again  to  the  Sessions  Judge  who  again  set  aside  the  order  of  discharge 
and  this  time  directed  the  District  Magistrate  to  have  fresh  inquiry  made 
by  another  Magistrate  of  experience.  The  accused,  thereupon,  applied  to 
the  High  Court  under  its  extraordinary  jurisdiction. 

Per  Curiam. — In  the  present  instance  the  Sessions  Court  has  sent 
back  a  case  three  times  for  re-investigation  by  the  Magistrate  who  had 
discharged  the  accused  under  section  253  of  the  Code  of  Criminal  Procedure. 
The  form  of  the  first  order  for  a  further  inquiry  was  not  such  as  to  con- 
form to  the  intention  of  section  437  of  the  Code  of  Criminal  Procedure 
under  which  it  was  made.  That  section  contemplates  that  the  Court  of 
Sessions  shall  simply  direct  the  Magistrate  of  the  District  either  himself  or 
by  one  of  his  subordinates  to  make  the  further  inquiry.  It  may  often  be 
desirable  that  the  fresh  consideration  of  the  complaint  should  be  committ- 
ed to.  a  different  Magistrate  from  the  one  who  has  already  formed  an 
opinion  on  the  case.  This  will  indeed  usually  be  so,  where  the  further 
inquiry  is  rather  into  the  effect  of  the  same  evidence  or  the  testimony 
of  the  same  witnesses  than  an  examination  add  weighing  of  additional 
evidence.  The  latter  function  will  generally  be  best  performed  by  the 
same  Magistrate  who  made  the  previous  inquiry,  but  peculiar  or  prejudic- 
ed views,  even  the  possibility  of  them,  may  make  it  most  desirable  to 
bring  a  fresh  mind  to  bear  on  the  facts  when  a  discretional  authority  has 
to    be   exercised  in  dealing    with    them.     See  Begina    v.    Adamson  (1). 

The  order  of  the  Sessions  Court  directed  the  Magistrate  of  the  District 
to  send  the  case  to  the  same  Magistrate  for  further  inquiry  under  circum- 
stances which,accepting  the  view  taken  by  the  Sessions  Judge,  should  rather 
have  induced  a  direction  to  refer  the  case  to  another  Magistrate.  The 
second  order  is  not  as  it  ought  to  have  been  on  the  record.  The  third 
order  is  addressed  to  the  Magistrate  of  the  District  and  suggests  that  the 
further  inquiry  be  committed  to  a  Magistrate  ot  experience  by  which  the 
Sessions  Judge  indicates  that  the  case  should  be  sent  to  a  different  Magis- 
trate from  the  one  who  had  made  the  previous  inquiries. 


(I)  L.  R.  1.  Q.  B.  D  131. 
42 
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The  suggestion  thus  made  may  be  deemed  unobjectionable  as  it  leayes 
to  the  District  Magistrate  the  discretion  intended  by  the  law.  But  wheo. 
accused  persons  have  been  already  three  times  subjected  to  the  harassment 
of  a  Magisterial  inquiry  on  charges  dwindling  in  importance  as  iif  thi» 
present  case,  we  think  that,  saye  ia  extraordinary  circumstances  or  on 
the  discovery  of  new  and  important  evidence  giving  quite  a  different 
complexion  to  the  affair,  the  series  ought  to  close.  It  savours  of  oppres* 
sion  to  send  a  man,  a  fourth  time,  before  a  Magistrate  for  inquiry  into 
k  serious  charge  on  the  evidence  which  had  already  been  thrice  pronounc- 
ed insufficient  or  untrustworthy.  When  the  discharges  and  orders  for 
further  inquiry  take  the  semblance  of  a  contest  of  pertinacity,  the  dignity 
of  justice  is  seriously  compromised.  The  High  Court  at  Allahabad  (2) 
recently  prescribed  that  the  power  of  ordering  further  inquiry  was  one 
that  should  be  ''used  sparingly  and  with  great  circumspection."  in 
England  the  discretion  of  a  Magistrate  exercised  in  good  faith  and  with 
any  show  of  reason  is  not  interfered  with  even  by  the  highest  Court 
though  a  mere  pretended  compliance  with  the  law  will  be  corrected  as 
the  case  already  quoted  shows. 

We  reverse  the  order  for  further  inquiry  without  prejudice  to  any 
complaint  that  may  be  made  on  the  discovery  of  fresh  and  material  evi> 
deuce. 


23  June  i8S7*  West  A  Bibdwood,  JJ 

Queen-Emppess  v.  Vithoba.* 

Penal  Code  {Act  XLVof  I860),  See,  S^^-^Oriminal  Procedure  Code  {Act  X  of  18SS),  Sees. 
^ASfSAS-^ompounding^  Withdrawal  of  proeeeution* 

Although  an  offence  nnder  the  latter  portion  of  section  606  of  the  Indian  Penal  Code  canno 
be  legallj  compopnded  nnder  section  345  of  the  Code  of  Criminal  Procedure,  yet  a  withdrawa 
from  the  prosecation  may  be  allowed  in  a  proper  case,  and  In  each  a  case  Beg.  r.  Devama  (1) 
would  apply. 

The  accused  were  charged  with  the  offence  of  criminal  intimidation 
under  sectiq^  506,  Indian  Penal  Code,  the  intimidation  used  being  a  threat 
to  cause  death  and  the  offence  being  punishable  with  imprisonment  for 
seven  years.  This  offence,  though  not  being  compoundable  under  section 
Ii45,  Criminal  Procedure  Code,  was  allowed  to  the  Magistrate  to  be 
compounded. 

Order. — Though  compounding  is  not  allowed,  yet  a  withdrawal  from 
the  prosecution  may  be  allowed  in  a  proper  case  and  in  such  a  case 
I.  L.  R.  1  Bom.  64  would  apply. 


(2)  See  QMen-Empress  v.  Ohhotu,  I.  L.  R.,  9  All.,  51  Ed. 
*Criminal  Ruling  20  </lS87.    Criminal  Reference  No.  S3  of  1887.    (1)  L  L,  B.,  1  Bom.  ,64, 
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30  June  1887.  Wist  <fe  Bibdwood,  JJ. 

Queen-Emppess  v.  Dhondi.* 

Criminal  Procedure  Code  (Act  X  of  1883),  See.  iSi—Offenee  agamtt  difhr$tU  p«rMMi«— 
Same  Mai. 

A  person  charged  with  two  offences  of  the  same  kind  within  the  definition  of  the  second 
paragraph  of  section  284  of  the  Code  of  Crimiaal  Procedure  can  he  tried  for  hoth  the  offences 
at  one  trial,  althoagh  the  offences  are  committed  against  different  persons. 

The  accused  was  charged  under  section  211  of  the  Indian  Penal  Code, 
with  having  made  false  charge  of  an  offence  made  with  intent  to  injure  ; 
in  that  (1)  he  falsely  charged  one  Dada  with  having  committed  criminal 
breach  of  trust  in  respect  of  a  sum  of  Rs.  25  alleged  to  have  been  entrusted 
to  him  by  the  accused,  and  (2)  that  he  falsely  charged  one- Purshottam 
with  having  committed  criminal  breach  of  trust  in  respect  of  a  sum  of 
Rs.  25  alleged  to  have  been  entrusted  to  him  by  the  accused.  He  was 
tried  by  the  second  class  Magistrate  at  Chandore,  jointly  for  the  two 
offences  and  was  sentenced  to  pay  a  fine  of  Rs.  20  in  respect  of  each  of 
the  offences. 

Per  Curiam. — We  do  not  agree  with  the  decision  of  the  Allahabad 
High  Court  in  Empress  v.  Murari  (I),  which  was  dissented  from  by 
the  Calcutta  High  Court  in  Manu  Miya  v.  Empress  (2).  The  two 
offences  charged  against  the  accused  were  of  the  same  -kind  within  the 
definition  in  the  second  para  of  section  234,  Criminal  Procedure  Code. 
The  sentences  seem  inadequate. 


/  July  1887'  West  &  Bibdwood,  JJ. 

Queen-Emppess  v.  Sopabji.  Queen-Emppess  v.  Budan.f 

Pf  aetiee—Counter-charges^Penal  Code  {Act  XLF  of  iseo).  Sees.  SA2,  S53^Hearing 
together—Compounding  of  charges. 

Where  there  were  coanter-charges  between  the  parties  of  offences  under  sections  842  and 
$53  of  the  Indian  Penal  Code,  the  Magistrate  took  evidence  in  both  cases,  withoat  hariDg  come 
to  a  decision  in  either  case,  and  eyentnally  allowed  the  charges  to  be  compounded: — 

Held  (I)  that  the  Magistrate's  procedure  in  hearing  the  two  connter-charges  before  coming 
to  a  decision  in  either  was  not  illegal,  but  that  he  should  not  have  taken  the  evidence  of  an 
accused  person  on  oath  against  the  persons  accused  bj*  him  until  the  case  against  himself  had 
been  disposed  of;  and 

(S)    that  the  order  of  compounding  should  be  reversed. 

The  circumstances  of  the  two  cases  were  as  follows: — 

A  toddy  farmer's  agent  (Mr.   Sorabji   Nasarwanji)   arriving  by   night 

train  at  the  Telgi  Station  was  met  by  his  karkun,   whom  he  assaulted  for 

.some  fault  on  that  station  platform.  The  Police  interfered  and  were  in  turn 

assaulted.    Whereupon  they  arrested  Sorabji  and  kept  him   all   night    in 

*CrimfyMl  Ruling  21  cflSSI.    Criminal  Review  No.  187  of  1S87. 
(1)1.  L.R.,4A11.,  147.    (8)  I.  L.  B.,  9  Cal.,  871. 
^Criminal  BuUng  83  qf  18S7.   Criminal  Beferences  NO0.  76  and  76  of  1887. 
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custody,  be  being  released  in  the  morning.  The  Police  and  Sorat|)i  brought 
counter  charges  against  eacb  other  of  assault  and  of  illegal  confinement 
respectively. 

The  First  Glass  Magistrate  after  proceeding  some  way  with  both 
cases   allowed  them  to  be  compounded* 

The  District  Magistrate  of  Bijapur  in  making  the  reference  to  the 
High  Court  observed: — *^  Although  the  Police  have  not  pleaded  it  in  defence 
of  their  action  in  arresting  Sorabji,  I  am  of  opinion  that  they  were  acting 
within  their  duty  under  section  28  of  Bombay  Act  VII  of  1868  in  inter- 
fering for  the  preservation  of  order  when  Sorabji  assaulted  his  harhwh 
on  the  Station  platform;  and  that  therefore  if  Sorabji  resisted  them  he 
committed  an  offence  under  section  353,  Indian  Penal  Code  ;  which  is  not 
compoundable:  also  that  the  police  if  they  arrested  and  confined  Sorabji 
for  his  resistance  committed  no  offence.  I  therefore  think  that  the  First 
Class  Magistrate  acted  wrongly  in  allowing  the  cases  to  be  compounded 
and  that  a  new  trial  is  necessary." 

Order. — The  Magistrate  appears  to  have  heard  the  two  counter- 
charges before  coming  to  a  decision  in  either.  This  is  not  illegal,  but  he 
should  not  have  taken  the  evidence  of  Sorabji  an  accused  on  oath  against 
the  persons  accused  by  him  until  the  case  against  Sorabji  had  been  dis- 
posed of— t»icfo,  Bachu  MuUah  v.  SiaRa/m  (1).  It  is  the  right  and  the  duty  of 
a  police  constable  to  prevent  a  breach  of  the  peace  and  he  may  arrest  any 
one  who  obstructs  and  therefore  who  resists  him  in  performing  this  duty. 
Criminal  Procedure  Code,  section  54  (5).  The  resistance  offered  by  Sorabji, 
as  described  by  the  police,  amounted  to  an  ofience  under  section  353,  Indian 
Penal  Code,  which  is  **  compoundable".  Nor,  if  there  was  an  ofience  at  all, 
could  the  Magistrate  reasonably  suppose  it  was  one  of  mere  assault  or 
criminal  force  against  a  non-official  person.  He  ought  to  have  laid  the 
charge  under  section  353,  Indian  Penal  Code,  and  have  refused  to  allow  the 
case  to  be  compounded.  He  must  now  have  left  the  district,  but  his  succes- 
sor in  office  will  resume  the  trial  of  Sorabji,  the  order  allowing  a  composi- 
tion being  reversed  as  illegal,  and  having  disposed  of  that  case,  he  will 
proceed  to  try  the  accusation  brought  by  Sorabji  against  the  Police  Cons- 
tables. In  the  latter  case,  he  will  take  the  evidence  of  Sorabji  anew,  the 
deposition  formerly  given  by  that  person  being  regarded  as  excluded  from 
the  case. 

14  July  1887.  Wbst  &  Birdwood,  JJ. 

Queen-Emppess  v.  Mahomad.* 

Optimi  Act  ( I  of  1878,)  Sec.  9 — Keepimg  open  a  shop  after  9  p.  m,^Qfenee^Lieense, 
The  terms  of  a  license  issaed  under  rales  promnlgated  nnder  scetionB  6  and  8  of  the  Opiom 

(l)I.L.  R.,  U  Cal.,  85S.      •Criminal  BuUng  S8  cf  1887.  Criminal  Reference  Mo.  74  of  18S7 
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Aet  isrs,  are  not  to  bt  reipirded  tt  part  of  tKe  mlet  tfieiBBolvM ;  and,  eonteqntntljr,  that  an 
Infraction  of  any  of  the  eonditiont  of  a  license  iisoed  under  the  laid  mlei  cannot  bo  coneiderod 
an  infraction  of  the  mlea  and  pnnidiable  under  section  9  (f)  of  the  Act. 

Per  Cubiam. — In  the  present  case  a  retailor  of  opium  has  been  fined 
for  keeping  his  shop  open  and  allowing  a  person  to  remain  on  the  pre* 
mises  after  9  p.  m.  By  the  terms  of  his  license,  these  things  are  forbidden, 
and  the  license  is  declared  subject  to  forfeiture  in  the  event  of  a  transgres. 
sion  of  the  prescribed  rules.  Its  continuance  is  made  conditional  on  the 
observance  of  these  rules. 

.*• 

The  license  was  issued  under  rules  39  and  40  of  those  made  in  1885 
under  sections  5  and  8  of  the  Opium  Act  I  of  1878.  The  former  of  these 
allows  the  license  to  be  in  such  form  as  the  Commissioner  may  prescribe, 
and  the  latter  allows  the  Gollector  to  impose  such  conditions  on  a  license 
as  the  Commissioner  may  direct.  The  license  in  question,  imposing  the 
conditions  of  closing  at  9  P.  M.,  and  excluding  strangers  after  that  hour, 
announces  that  failure  in  these  respects  will  be  visited  with  a  forfeiture 
of  the  license.  Taking  it,  therefore,  as  established  that  these  rules  were 
broken,  the  license  could  have  been  declared  forfeited  by  the  Collector. 
But  it  is  contended  that,  besides  this  penalty,  the  licensee  became  subject 
to  punishment  under  section  9  of  the  Opium  Act,  which  (Art.  (/))  saya  that 
whoever  sells  opium  in  contravention  of  rules,  made  or  notified  under 
sections  or  section  8,  shall  be  subject  to  certain  penalties.  It  is  admitted 
that  the  rules  promulgated  under  those  sections  do  not  directly  prohibit 
the  keeping  a  shop  open  after  9  P.M.;  but  it  is  urged  that  the  terms  of  a 
license,  issued  under  the  rules,  are  to  be  regarded  as  part  of  the  rules 
themselves.  The  answer  to  this  is,  first  that  the  penalties  can  be  inflict- 
ed only  for  a  contravention  of  rules  duly  made  and  notified  and  that  the 
delegated  authority  conferred  on  a  Commissioner  as  to  the  forms  of  a 
license  could  not  properly  be  extended  into  a  sub-legislative  authority 
to  make  additions  to  the  penal  law,  and  secondly  that,  even  regarding  the 
terms  of  the  license  as  adopted  into  the  rule  under  which  it  was  issued, 
those  terms  go  no  further,  when  properly  construed,  than  to  say  that, 
conditionally  on  compliance  with  such  and  such  regulations,  the  licensee 
may  sell  opium  and  failing  compliance  his  license  may  be  forfeited.  Terms 
thus  set  forth  as  conditions  do  not  form  independent  rules,  a  breach  of 
which  is  punishable  otherwise  than  by  forfeiture  of  the  advantage  made 
to  depend  on  them.  They  are  imposed  only  as  conditions,  nor  do  the 
rules,  duly  promulgated  under  the  Act,  contain  anything  so  dangerous 
to  liberty  as  that  the  breach  of  a  condition  in  a  discretional  term  of  a 
license  shall  be  an  offence  punishable  under  the  Act. 
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Por  these  reasons,  we  agree  with  the  Sessions  Judge,  ^nd   we  i^ccord* 
ingly  reverse  the  conyiction  and  sentence. 


JPi  July  1887.  West  &  Birdwood,  JJ. 

8.  Howard  v.  RuBton^l  Dadabhal.* 

Evidence  Act  (I  of  1872\  See,  n-^mmmaiy  trial—Evidence^Oral  evidence  odmieHbU  to 
prove  depositions  of  witnesses  in  summtvry  trials. 

In  ordinary  caeee  a  Magfftrate  ttyirg  a  criminal  charge  mast  take  down  the  eridence,  and 
then  the  record  thoB  made  if  the  only  admissible  proof  of  what  ^was  said,  bat  in  a  sammary 
trial  the  Magistrate  need  not  generally  record  the  evidence  and  where  no  obligation  is  laid 
npon  the  Jadge  or  jj^residing  officer  by  law  to  redace  depositions  or  statements  to  writing,  thoy 
may  be  proved  by  persons  who  heard  them  made  in  order  to  estoblishthe  fact  that  they  were 
made. 

-^  One  Mr.  S.  Howard  was  charged  with  theft  before  the  Cantonement 
Magistrate  of  Poona,  who  discharged  him  under  section  263  of  the  Code  of 
Criminal  Procedure.  This  case  was  tried  summarily  and  the  only  record 
available  was  the  particulars  entered  in  the  form  prescribed  by  section  268 
of  the  Code. 

A  Poona  paper,  Poona  ObserveVy  subsequently  published  a  report  of  the 
trial.  Mr.  Howard  found  that  the  re][)ort  was  defamatory,  inasmuch  as,  cer- 
tain evidence  given  in  his  favour  was  delibrately  omitted.  In  his  com- 
plaint brought  by  him,  before  the  Presidency  Magistrate,  the  complainant 
proposed  to  call  witnesses  who  were  present  at  the  said  trial  and  to  give 
his  own  recollection  of  the  evidence.  The  learned  Magistrate  held,  that 
the  complainant's  recollection  of  the  evidence  given  at  the  summary  trial 
was  inadmissible  as  evidence  in  another  criminal  trial,  and  that  the  wit- 
nesses  who  had  given  evidence  at  the  former  trial  could  not  be  allowed  to 
repeat  their  evidence  in  the  present  trial,  for  they  might  possibly  add  to, 
or  subtract  from,  their  former  evidence.  The  Magistrate  was  also  of  opin- 
ion that  these  effect  of  allowing  the  witnesses  to  repeat  their  evidence 
would  amount  to  a  retrial  of  the  case;  he,  therefore,  discharged  the  accused. 

The  complainant  thereupon  applied  to  the  High  Court. 

Per  Curiam. — The  Magistrate's  view  of  the  law  applicable  to  such  a 
oase  as  the  present  is  erroneous.  He  would  not,  as  he  supposes,  have  to 
retry  the  case  already  disposed  of  by  the  Cantonement  Magistrate  at  Poona. 
What  he  would  have  to  try  upon  the  information  laid  before  him,  would  be 
the  substantial  fulness  and  the  fairness  towards  the  complainant  of  the 
newspaper  report  alleged  to  be  defamatory.  For  this  purpose  the  essen- 
tial question  would  be,  what  the  witnesses  said  in  the  course  of  the  trial 
not  whether  it  was  true  or  what  effect  it  produced  or  ought  to  have  produced. 
In  ordinary  cases  the  Magistrate  trying  a  criminal  charge  must  take  down 
^Criminal  Ruling  94  of  1887.    Criminal  Applieatton  for  Reyisioii  No.  164  of  1887. 
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the  eyidence  and  then  the  record  thus  made  is  the  only  admissible  proof  of 
what  was  said  (Indian  Evidence  Act,  section  91).  But  in  a  summary  trial 
the  Magistrate  need  not  generally  record  the  evidence  (Criminal  Procedure 
OodOy  section  263)  and  where  no  obligation  is  laid  upon  the  Judge  or 
law  to  reduce  depositions  or  statements  to  writing,  they  may  be  proved  by 
presiding  officer  or  by  persons  who  heard  them  made  (see  Taylor  on  Evidence 
370,  371, 386,  516)  in  order  to  establish  the  fact  that  they  were  made  (see 
Segvna  v.  Munton)  (1).  In  R^gina  v.  Oazard  (2)  a  chairman  of  Quarter 
Sessions  was  not  allowed  to  depose  to  what  was  said  before  him.  This  serves 
to  illustrate  what  we  said  on  a  previous  occasion  relating  to  the  examina- 
tion of  Colonel  LaPouche.  The  Magistrate's  order  of  discharge  must  be 
set  aside  and  he  must  proceed  with  the  hearing  of  the  complaint. 


-+- 


21  July  1887.  West  &  Birdwood,  JJ. 

S«  Howard  v.  Mahamadalli.^ 

DUeharge — Presidency  Magistrate^ A p peal ^Beviiion^^High  Couri^Lettern  Patent 
S.16, 

There  ii  no  appeal  against  an  order  of  discharge  made  by  a  Presidency  Magistrate,  nor  can 
sneh  a  complainant  apply  ty  the  High  COart  with  a  view  to  inroke  its  aid  under  section  16  of 
the  Charter. 

Order. — After  reading  the  petition  and  the  papers  accompanying  it 
and  after  hearing  the  petitioner  who  appears  in  person,  we  are  prepared  to 
send  for  the  papers  in  the  case. 

The  position  taken  by  the  petitioner  is  not  indeed  one  that  can  be  sus- 
tained. He  has  presented  the  application  in  the  form  of  a  memo  of  appeal, 
and  in  the  case  otPoona  Okum  Pal  (3)  the  High  Court  op  Calcutta  has 
decided  that  when  an  order  of  discharge  is  made  by  a  Presidency  Magistrate, 
right  of  appeal  does  not  exist;  nor  can  such  a  complainant  apply  to  the 
High  Court  with  a  view  to  invoke  its  aid  under  section  15  of  the  Charter 
because  to  allow  him  to  do  so  would  be  to  allow  him  to  obtain,  under  the 
extraordinary  powers,  that  which  he  might  obtain,  had  he  a  right  of  ap- 
peal. That  deciuon  was  passed  under  Act  IV  of  1877,  but  the  reasons 
which  led  their  Lordships  to  pass  the  order  in  that  case,  still  subsist  after 
the  passing  of  the  new  Criminal  Procedure  Code. 

In  the  present  case,  however,  we  see  sufficient  reasons  to  call  for  record 
and  proceedings  with  a  view  to  make  such  orders  as  justice  requires  and 
for  the  correction  of  errors,  if  any,  in  the  Magistrate's  proceedings. 

We,  therefore,  send  for  record  and  proceedings;  and  we  send  the  affi* 
davit  put  in  by  the  petitioner  to  the  Magistrate  for  him  to  lay  before  oa 
any  observations  that  he  thinks  appropriate  in  reference  to  the  allegations 

(1)  S  C  &  P.  498.    (3)  8  0  &  P.  695.    ^Criminal  Application  for  Bevision  No«  172  of  1887. 

(S)L.  R.,  7.  Cal.,447. 
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of  fact  made  in  the  aAdayit  in  order  tliat  we  may  be  able  properly  to  deal 
with  the  matter  before  us. 


lis  July  1887.  Wbst  A  Bibdwood,  JJ. 

Relbpenee  No%  81  of  1887.t 

Crimnial  Proc<dure   Code  (Aei  X€f\W%),  Sees.  18S,   \9%  and  4$6  ^NeUee  under  S.  199 
Jwy  uuder  S.  188— Dmfioii  of  the  Jury^Dietriei  MagietraU-^B^ertnee^Eigk  CourL 

The  decision  of  a  Jarjr.  appointed  under  Section  188  of  tlie  Code  of  Criminal  Procedure, 
is  not  a  proceeding  in  a  Crimifial  Conrt  which  the  District  Magistrate  can  call  for  and  ex- 
amine and  refer  to  the  High  Conrt  ander  the  provirions  of  section  488  of  the  Code  of  CriminiU 
Procedure, 

In  this  case  the  District  Magistrate  of  Eaira  forwarded  to  the  High 
Court  under  section  435  of  the  Criminal  Procedure  Code  the  papers  in  a 
case  where  notice  had  been  used  under ,section  133  of  the  Criminal  Proce- 
dure Code  and  where  the  District  Magistrate  considered  illegal  the  finding 
arrived  at  by  the  majority  of  the  Jury  appointed  under  section  188  of 
the  Code. 

Judgment. — The  decision  of  the  jury  in  this  case  is  not  a  proceeding  in 
a  Criminal  Court  which  the  District  Magistrate  could  call  for  and  examine 
and  refer  to  the  High  Court  under  the  provisions  of  section  435  {et  eeq)  of 
the  Criminal  Procedure  Code.  Such  a  finding  as  the  jury  arrived  at  ought 
not  to  have  been  received  without  an  endeavour  to  make  their  duty  clear  to 
them^  but  as  the  District  Magistrate  is  not  inclined  to  accept  their  modi- 
fication of  First  Class  Magistrate's  order — which  in  fact  is  a  reversal  of  it 
on  certain  terms, — he  cannot  take  further  proceedings  under  the  Criminal 
Procedure  Code.  He  will  have  to  proceed  on  the  right  given  to  Government 
by  Section  37  of  the  Land  Revenue  Code  in  the  Civil  Court  or  as  he  may 
be  advised  by  the  law  officers  of  Government. 


SI  July  1887.  Wbst  &  Birdwood,  JJ. 

Queen-Emppess  v.  Kabhal.* 

criminal  Procedure  Code  {JetXof\^S^),Sece.  285— 236— iSe*.  T,  No.  XXFIII^Contro' 
dictory  statement*^ Police  off icer^  Alternative  charge^Penal  Code  {Act  XLF of  IdBO,) See.  72, 
An  atlcrBative  charge  framed  according  to  Schedule  V.  No.  XXVIII,  section  (8),  clause 
(A)  is  not  proper  where  a  person  isaccnied  of  making  contradictsry  statements  when  examined 
hr  a  Police  officer  nnder  section  161,  Criminal  Frocednre  Code,  and  sabseqaently  when 
examined  by  a  Magistrate  or  a  Court  of  Session.  In  such  a  case,  if  the  two  statements  are 
regarded  as  so  connected  together  as  to  form  parts  of  one  and  the  same  transaction,  section  285 
of  the  Code  shonld  be  applied  to  them.  If  they  are  regarded  as  anconnectcd,  and  it  is  doabtfnl 
whether  the  earlier  or  the  later  statement  constituted  the  offence,  section  386  shonld  be  applied. 
Separate  heads  cf  a  charge  shonld,  therefore,  be  framed,  imputing  to  the  accused  falsehood  on 
each  of  the  occasions  on  n  hichhe  made  the  contradictory  statements.  If  each  of  the  statement 
is  found  to  be  false,  conviction  should  follow  on  both  heads  of  the  charge.    If    a  conviction  is 

Criminal  Buling  25  of  1887.    ^Criminai  Bmling  26  qf  1887.  Criminal  Appeal  No  69  of  1887. 
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jiBti0ed  onlj  on  one  or  other  of  the  heada,  and  it  is  uncertain  on  which  of  the  two  occasions 
false  hoed  WAS  Qtte  red,  then  section  72  of  the  Indian  Penal  Code  direcUjr  applies.  The  judg- 
ment should,  in  that  case,  be  framed  in  the  alternatiye,  and  punishment  inflicted  for  the  less 
serioosof  the  two  offences. 

Order. — In  the  receat  case  of  Imperatrix  v.  Ismcd,  it  was  held  by 
this  Court,  that  a  statement  made  to  a  police  officer  making  an  investiga- 
tion under  section  161  was  not  made  in  a  stage  of  a  judicial  proceedings 
The  offence  committed  by  a  falsehood  in  such  a  statement,  could  not, 
therefore,  be  identical  in  description  with  that  constituted  by  a  subse- 
quent false  statement  before  a  Magistrate  or  in  the  Court  of  Session^ 
It  followi  that  the  alternative  charge  framed  according  to  Form  XXVIII 
section  2  Art.  (4)  of  schedule  V  of  the  Code  of  Criminal  Procedure  was 
not  a  proper  one  in  the  present  case  according  to  the  ruling  in  Qween^ 
Empress  v.  Ramji{\),  Section  72  of  the  Indian  Penal  Code  as  well  as 
section  233  of  the  Code  of  Criminal  Procedure  contemplates  a  separate 
consideration  of  every  distinct  offence  ;  but  it  contemplates  also  a  trial  on 
the  same  group  of  facts  of  a  charge  with  several  heads  varied  to  meet  the 
different  aspects  in  which  the  facts  may  be  viewed  under  the  penal  law. 
In  the  present  case,  the  two  statements  made  by  the  accused  are  either  so 
connected  together  as  to  form  parts  of  one  and  the  same  transaction  in 
which  case  section  235,  Criminal  Procedure  Code,  should  be  applied  to  them 
or  else  if  they  are  unconnected  they  are  such  that  it  is  doubtful  whether 
the  earlier  or  the  later  statement  constituted  the  offence  and  in  that  case 
section  236  should  be  applied.  Separate  heads  of  a  charge  should,  there- 
fore, have  been  framed  imputing  to  the  accused  falsehood  on  each  of  the 
occasion  on  which  he  made  the  contradictory  statements.  It  might  pos- 
sibly occur  that  each  of  those  statements  should  be  false,  and  in  this  event, 
conviction  might  follow  on  both  heads  of  the  charge.  Ordinarily  a  con- 
viction would  be  justified  only  on  one  or  other  of  the  heads  and  it  might 
be  uncertain  on  which  of  the  two  occasions  falsehood  has  been  uttered. 
To  such  a  case  section  72  of  the  Indian  Penal  Code  directly  applies.  The 
judgment  should,  accorJingly,  be  framed  in  the  alternative  and  punish- 
ment inflicted  for  the  less  serious  of  the  two  offences. 

We  reverse  the  co.iviction  and  sentence,  and  direct  that  the  prisoner 
be  retried  on  a  charge  with  separate  heads  aocordiag  to  the  procedure  just 
indicated. 


4  August  1887.  Wfisi'  &  Bir3W05d,  JJ, 

Queen-Emppess  v.  Ladkia.* 

Orininal  Procelure  Cods  (Act  X  of   ISJ2),    Seci.  4iH,  A06^Migistrate^Oonviction  for 
minor  offence — sSessions  Judge — Commit nent. 

0)   I.  L.  R.,  10  BouIh  lU.   *  Criminal  Ruling  27  o/HS7.    Gri  niail  Reference  No.  S6  of  1SS7 . 
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Where  an  ac eased  person  Appears  to  have  committed  culpable  homicide,  his  conviction  bj 
a  Magistrate  for  a  minor  offence  does  not  prerent  his  trial  for  murder  Ac.  The  Sessions 
Jadge,  if  he  thinks  there  is  a  prima  faeie  case,  majr  call  on  the  accused  to  show  cause  why  a 
commitment  should  not  be  ordered,  and  majr,  thereafter  order  his  commitment  under  section 
436  of  the  Code  of  Criminal  Procedure,  if  satisfied  that  there  is  sufficient  cause  for  it 

In  this  case  the  two  accused  Ladki  and  Bali  were  proved  to  have 
caused  the  death  of  Mangle,  wife  of  accused  No.  1,  by  a  beating  which 
accused  No.  1  admitted  he  intended  to  amount  at  least  to  grievous  hurt. 
The  Magistrate  found  both  the  accused  guilty  of  causing  death  by  a  rash 
and  negligent  act  under  section  304  A,  Indian  Penal  Code.  The  Sessions 
Judge  of  Thana  being  of  opinion  that  the  conviction  ought  to  have  befn  for 
culpable  homicide  referred  the  case  to  the  High  Court. 

Per  Curiam. — If  the  accused  appeared*  to  have  committed  culpable 
homicide,  the  Magistrate  had  not  jurisdiction  to  try  them  for  that  offence, 
and  under  section  403  of  the  Code  of  Criminal  Procedure,  the  conviction 
for  a  minor  offence  does  not  prevent  their  trial  for  murder  &c.  The 
Sessions  Judge,  if  he  thought  there  was  a  priTna  fade  case,  might  have 
called  on  the  accused  to  show  cause  why  a  commitment  should  not  be 
ordered  and  thereafter  directed  their  commitment,  if  satisfied  that  there 
was  suflScient  cause  for  it.  The  conviction  and  sentence  must  be  reversed, 
and  the  Sessions  Judge  is  to  proceed  under  section  436  of  the  Code  of 
Criminal  Procedure. 


18  August  18S7'  West  &  Birdwood,  JJ. 

Queen- Empress  v.  Narayan,* 

Village  Poliee  Act  (Bow.  Act  FIIIqf\S67),  See,  \6^Bubbi*h^Head  qfthe  house. 
It  is  a  general  principle  that  the  head  of  the  house  is  responsible  ior  all  naisances  which 
emanate  from  his  house. 

The  accused  in  this  case  was  convicted  under  section  16,  clause  3  of 
the  Bombay  Village  Police  Act,  for  depositing  rubbish  in  a  forbidden 
place.  The  accused  preferred  au  application  to  the  High  Court  under  its 
revisional  jurisdiction  contending  that  he  himself  did  not  put  the  rubbish 
in  the  place  were  it  was  found,  and  that  consequently  he  had  not 
committed  any  offence  under  section  16,  clause  3  of  the  Act.  The 
evidence  adduced  in  the  case,  however,  tended  to  show  that  the  accused  had 
allowed  some  members  of  his  household  to  do  so. 

Order. — The  Court  sees  no  reason  to  interfere  with  the  decision  of 
the  Patel,  and  dismisses  the  application. 

The  argument  which  has  been  addressed  to  us  that  there  was  no  proof 
that  the  accused  had  put  the  rubbish  in  the  place  where  it  was  found  and 
that  it  was  nat  found  on  the  accused's  land  is  not  to  the  point. 

•Criminal  Bmling  B9  ctf  ISS7,    CrimiDal  Application  for  Kevision  N«.  Sfi  of  1SS7. 
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The  general  priDciple  is  that  the  head  of  the  house  is  responsible  for 
all  nuisances  which  emanate  from  his  house.  A  similar  rule  obtained 
in  the  Roman  Law.  The  words  used  in  the  English  Statute  and  also  in 
the  Indian  Act  (YIII  of  1867)  is  ^'  allows  "  to  accumulate  and  that  was 
what  the  Patel  held  that  the  accused  permitted  in  the  present  case. 
If  a  Judge  or  Magistrate  misquotes  the  proper  section  which  is  applicable 
to  the  conyiction,  it  is  the  duty  of  the  Superior  Court  before  which  the 
matter  may  come  afterwards  to  look  to  the  proper  section  of  the  law 
rather  than  by  attributing  the  conviction  to  the  wrong  section  cause  a 
failures  of  justice.  If  we  were  to  interfere  in  such  cases  we  should 
assume  a  function  which  the  law  did  not  intend  us  to  take  upon  ourselves. 
If  the  law  had  intended  that  the  High  Court  should  go  into  the  merits  of 
such  decisions,  it  would  have  allowed  an  appeal  which  it  has  not. 

.  It  is  better  that  in  some  cases  petty  mistakes  should  be  left  uncor- 
rected rather  than  that  the  time  of  superior  Courts  should  be  clogged  with 
the  consideration  of  a  large  number  of  petty  cases. 

We,  therefore,  dismiss  the  application. 


25  August  18S7.  West  &  Nanabhai,  JJ. 

Queen-Bmppess  v.  Venkaiuut 

Criminal  Procedure  Code  {Act  X  of  188  i),  Sees.  642,  S55^S£agiftrate ^Personally 
interestid. 

The  MagiNtrate  and  the  accused  were  fellow-pasBeDgers  in  a  railway  carriage.  The 
latter  were  smoking;  the  Magistrate  requested  them  to  desist  from  smoking,  bat  thej 
contemptndsly  refused  to  do  so.  After  some  altercation  the  Magistrate  arrested  the  aconsed 
and  snbsiqnentl J  tried  and  convicted  them  ander  seclion  S5  of  the    Railway  Act,   1879:  — 

fiieki,  that  nnder  the  circamstances  of  the  case  the  Magistrate  was  legally  and  morally 
disqualified  in  exercising  his  judicial  functions  in  relation  to  the  offence  imputed;  and  that 
although  section  64  of  the  Criminal  Procedure  Code^  gives  to  a  Magistrate  authority  to  arrest  a 
person  committing  an  offence  in  his  presence,  yet  that  section  was  clearly  not  intended  to 
trench  upon  the  great  principle  unbodied  in  section  555  of  the  Code,  that  no  Judge  or  Magis» 
trate  shall  deal  judicially  with  a  case  in  which  he  is  personally  interested. 

In  this  case  the  trying  Magistrate  and  several  of  his  karkuna  were 
travelling  to  Earad,  his  own  head-quarters  by  rail,  after  leaving  a  station 
about  12  miles  from  Earad  the  two  accused  who  were  travelling  in  the 
same  carriage,  lit  their  bicfies  or  cigarettes.  The  trying  Magistrate  and 
his  friends  objected,  but  the  accused  continued  to  smoke  and  told  the 
objectors  to  do  what  they  pleased,  as  there  was  no  harm  in  smoking. 

On  their  arrival  at  Earad,  the  two  accused,  who  were  bound  for  a 
station  further  south,  were  summarily  arrested,  taken  from  the  train  and 
tried,  and  convicted  by  Mr.  Qovind,  on  the  evidence  of  his  fciriwTW.  The 
sentence  on  the  accused  Venkana,  no  doubt  the  wealthier  of  the  two,  was  a 
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a  fine  of  Bs.  20,  or  in  default  simple  imprisonment  for  7  days;  on  the  other 
accused,  a  fine  of  Rs  5,  or  in  default  simple  imprisonment  for  3  days. 

The  District  Magistrate  of  Satara  in  making  the  reference  to  the  High 
Court  observed: — "I  think  the  Magistrate  should  not  have  tried  a  case  in 
which  he  was  really  prosecutor,  and  that  the  sentence  would  have  been 
less  severe  if  his  dignity  had  not  been  wounded.  To  object  to  smoking  in 
a  third  class  carriage,  or  indeed  in  any  carriage  on  an  Indian  Railway,  is 
most  unusual." 

Per  Curiam. — It  is  urged  in  excuse  or  extenuation  of  the  Magis- 
trate's proceedings  in  this  case  that  he  acted  under  the  provisioi^s  of 
section  64  of  the  Criminal  Procedure  Code,  which  gives  to  a  Magistrate 
authority  to  arrest  a  person  committing  an  offence  in  his  presence;  but 
that  section  was  clearly  not  intended  to  trench  upon  the  great  principle 
embodied  in  section  555  of  the  same  Code,  that  no  Judge  or  Magistrate 
shall  deal  judicially  with  a  case  in  which  he  is  personally  interested.  In 
the  present  instance  the  admonftion  administered  by  the  Magistrate  to  the 
accused  in  the  railway  carriage  and  the  contemptuous  disregard  of  that 
admonition  by  the  accused,  the  subsequent  arrest  of  the  accused  under  the 
eye  of  the  Magistrate  at  the  railway  station  at  Karad,  and  the  altercation 
which  took  place  between  the  Magistrate  and  the  accused  on  the  occasion, 
disqualified  the  Magistrate,  legally  as  well  as  morally,  for  the  exercise  of 
his  judicial  function  in  relation  to  the  offence  imputed.  Ihe  fine  inflicted 
on  the  first  accused  was  the  extreme  penalty  allowed  by  the  law  for 
smoking  in  a  railway  carriage  without  the  consent  of  fellow-passengers. 
The  arrest  of  the  accused  midway  in  their  journey  must  have  caused  them 
great  discomfort  and  inconvenience.  It  is  obvious  that  if  the  Magistrate 
thought  the  case  so  serious  as  to  call  for  criminal  proceedings,  he  ought 
to  have  sent  it  before  another  Magistrate,  he  himself  being,  under  the 
circumstances  of  the  case,  go  far  personally  interested  that  the  prohibition 
of  section  655  applied  to  him.  We  must,  therefore,  reverse  the  conviction 
and  sentence  and  direct  that  the  fine  be  returned. 


1  September  1887.  West  A  Bird  wood,  J  J. 

Queen-Empress  v.  Nagroo.* 

Criminal  Procedure  Code  (Act  X  qf  l^Si\  See,  iSS—Distrtct  Magistrate— Befereneo^ 
Diitrict  Superintendent  of  Police, 

The  DiBtrict  Majrigtrate  reported,  the  proceedings  of  the  Second  Class  Magistrate,  under 
Section  488  of  the  (^ode  of  Criminal  Procednre,  on  representation  of  the  District  Superintendent 
of  Police,  who  had  himself  heen  the  complainant  in  the  case  before  the  Second  Class  Magis- 
trate:— 

H«;d,  that  the  District  Magistrate  shon  Id  have  been  gnided  bjrthe  Criminal  Circulars  p 
15,  Section  49.  and  that  he  had  acted  irregularly  In  forwarding  with  is  own  incomplete  report,* 

^Crimmal  BuUng  31  cf  1887.    Criminal  Reference  No.  94  of  1887. 
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:the  oommnnicaiion  addressed  to  him  hj  the  complainant  protesting  against  the  Second  Glass 
Hagistratt's  decision.  The  circamstance  that  the  complainant  holds  (^fice  as  District  Superin- 
tendent of  Police  can  gi^e  him  no  right  to  make  anj  representation  to  the  District  Magistrate 
in  the  form  of  an  official  letter  or  memorandom  in  a  case  in  which  he  was  personally  interest- 
ed;  nor  can  the  High  Conrt  take  sach  letter  or  memorandum  into  consideration  when  dealing 
with  the   case. 

The  District  Magistrate  of  Ahmedanager  in  making  the  report  lo  the 
High  Court  observed  :-=-^*I  have  the  honour  under  the  provisions  of  Section 
438,  Criminal  Procedure  Code^  to  forward  here  with  the  papers  in  the  case  of 
Nagoo  tried  by  Azum  Govind  Sadashiv  Bhide  Head  Karkun  and  Magistrate 
Second  Class  of  Nagar  which  were  called  for  by  me  under  Section  435  of 
the  Code,  for  such  action  as  the  Hon'ble  the  Judges  of  Her  Majesty's  High 
Court  may  think  fit.  The  circumstances  of  the  case  are  fully  stated  in  the 
two  reports  from  the  Superintendent  of  Police  among  the  papers  and  I 
agree  with  Mr.  Vincent,  the  complainant,  in  the  case  that  the  Magistrate 
took  for  too  lenient  a  view  of  the  case.  Cases  of  the  nature  are  pretty 
common,  the  facilities  being  many  aud  it  is  very  desirable  in  my  opinion 
that  exemplary  punishments  should  be  awarded  in  one  or  two  cases  as  a 
deterrent.  '* 

Judgment: — In  reporting  this  case  to  the  High  Court,  the  District 
Mao-istrate  should  have  been  guided  by  the  Court's  Criminal  Circulars  p. 
15,  section  42.  He  h'Ss  acted  irregularly  in  forwarding,  with  his  own  incom- 
plete report,  the  communication  addressed  to  him  by  the  complainant,  pro. 
testing  again&t  the  Second  Class  Magistrate's  decision.  The  circumstance 
that  the  complainant,  holds  office  as  District  Superintendent  of  Police  can 
give  him  no  right  to  make  any  representation  to  the  District  Magistrate 
in  the  form  of  an  official  letter  or  memo,  in  a  case  in  which  he  was  person- 
ally interested.  Nor  can  the  High  Court  take  his  letter  and  memo  into 
consideration  when  dealing  with  the  case.  The  District  Magistrate  should 
therefore,  report  the  case  in  the  prescribed  form,  and  leave  the  complain- 
ant, if  he  wishes  to  be  heard,  to  apply  to  this  Court  for  the  requisite  per- 
mission. 


1  September  1887.  West  &  Biedwood,  JJ. 

Queen-Empress  v.  Saoliaram.* 

Criminal  Procedure   Code  {Jet   X   of  1882),  See.  SAS^Compensation—Fine-^SeparaU 

^der. 

When  expenses  properly  incurred  in  the  prosecution  of  a  criminal  charge  are  ordered  to 
be  paid  by  the  acci]^^d  under  section  545  of  the  Code  of  Criminal  Procedure,  such  expenses 
should  be  paid  out  of  the  amount  of  the  fine  imposed  ;  a  separate  order  for  such  expenses  is 
improper. 

Order. — In  this  case  the  Magistrate  has  imposed  fines  on  the  accused 

•Criminal  Bding  33  o/1887.  Criminal  Riference  No.  97  of  18S7, 

Digitized  by  VjOOQ  IC 


342  UKBIPOBTED   CRIMINAL  OASBS.  [1887 

accordinif  to  law,  and  ia  addition  to  the  fines  he  has  ordered  the  accused 
to  defray  the  expenses  properly  incurred  in  their  prosecution.  Strictly^ 
under  section  545,  Criminal  Procedure  Code,  he  ought  to  have  ordered  the 
whole,  or  any  part  of  the  fines  recovered,  to  be  applied  in  defraying  such 
expenses.  Practically,  his  order  has  the  effect  of  increasing  the  fines 
imposed  by  him  by  the  amount  ordered  to  be  paid  for  expenses.  So 
viewed,  the  order  cannot  be  said  to  be  illegal,  though  not  in  proper  form. 
The  Court  increases  the  fine  in  the  case  of  prisoner  Savliaram  by 
Re  0-15-6  and  in  the  case  of  Qovind  Nanji  and  Keshav  Nanji  by 
Re.  0-7-9  each  and  varies  the  Magistrate's  order  by  directing  that  a  part 
of  each  fine,  not  exceeding  the  above  sums,  in  the  case  of  each  prisoner 
be  applied  in  defraying  the  expenses  properly  incurred  in  the  prosecution. 
As  such  order  will  not  be  a  real  enhancement  of  the  sentence,  no 
notice  will  be  necessary. 


I  September  1887.  Wbst  &  Bird  wood,  J  J. 

Queen-Emppess  v.  Manekohandf* 

Criminal  Procedure  Code  {Jet  X  of  \BS2\  8ee^  \Z^— General  order-^-Dieobedienee—Penal 
Code  {Act  XLF rf'\B^O\  See.  188. 

Where  a  Mseistratc  isBaes,  ander  section  188  of  the  Code  of  Criminal  Procednre,  a 
general  order  prohibiting  the  establishment  of  cotton  ginning  yards  in  certain  yillages,  a 
person  establishing  a  cotton  gin  in  contrayention  of  the  abore  order  «annot  be  procseded  with 
nnder  section  188  of  the  Indian  Penal  Code. 

The  First  Glass  Magistrate  of  Dhanduka  issued  an  order  on  23rd  June 
1886  presumably  under  section  133  of  the  Criminal  Procedure  Code  in 
each  of  the  villages  of  the  Dhandhuka  Taluka.  By  this  order  or 
proclamation  he  prohibited  the  establishment  of  cotton  ginning  yards 
in  the  village  acd  directed  that  such  cotton  yards  if  established  outside 
the  villages  should  be  200  feet  apart  from  each  other.  A  copy  of  this 
order  was  posted  at  the  choiora  of  each  of  the  villages  of  the  Taluka. 

In  the  village  of  Malanpur  Manekchand  and  Amarchand  established 
a  cotton  ginning  yard  on  the  Ist  of  April  1887.  On  the  complaint  of 
the  Police,  the  second  class  Magistrate  convicted  these  two  persons  of  an 
offence  under  section  188  of  the  Indian  Penal  Code. 

The  District  Magistrate  of  Ahmedabad  in  referring  the  case  to  the 
High  Court  observed  'Hhe  conviction  and  sentence  are  illegal  and  they 
should  be  quashed.  The  First  Class  Magistrate's  order  which  was 
presumably  made  under  section  133  was  not  legal  as  it  was  not  an  order 
directed  to  any  particular  person  but  a  general  proclamation  prohibiting 
the  act  therein  mentioned  in  general  term  without  referring  to  any  special 
case  or  individual.  The  Second  Class  Magistrate  was  therefore  wrong  in 
f  Criminal  Ruling  83  o/1887.      Keference  No.  96  of  1887. 
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proceeding  against  the  accused  and  even  if  he  thought  he  was  right  in 
doing  so,  he  ought  to  have  obtained  sanction  of  the  First  Class  Magistrate 
under  section  195  of  the  Criminal  Procedure  Code  before  taking  any 
action  in  the  case.  Although  even  in  that  case  the  convictions  and  senten- 
ces would  have  been  held  to  be  illegal  the  order  of  the  First  Class  Magis- 
trate not  being  in  accordance  with  the  provisions  of  section  133  of  the 
Criminal  Procedure  Code. 

Order: — Reverse  the  conviction  and  sentence  for  the  reasons    given  by 
the  Magistrate. 


6  Sepfemhpr  1887.  Wbist  <fe  Birdwood,  JJ. 

Queen-Empress  v.  Govardhan.*   Queen-Emppess  v.  Dullabhdas.* 

Queen-Emppess  v.  Bhag^wan.* 

Criminal  Procedure  Codt(Aet  X  of  1882),  See.  288—  IVttness^De position  before  eommtting 
a agistraU- Sessions  trials Jdmissibilify—Cross-emmi7iation  of  the  deposition— Evidence 
AcUl  of  \97i\  Sees.  145,  \55— Contradicting  a  witness  Statement  in  writing— Cross-exami- 
nation. 

When  a  SesBionB  Judge  admits  a  deposition  of  a  witness  taken  before  the  Committing  Magis- 
trate as  evidence  in  the  trial  before  a  Sessions  Court,  under  section  288,  Criminal  Procedure 
Code,  he  should,  in  his  proceedings,  distinctly  n-  te  that  he  has  done  so  and  give  the  deposition 
a  number  in  his  proceedings  and  translate  it,  or  the  material  portions  of  it,  in  his  English  mi- 
nute of  the  proceedings. 

When  a  counsellor  pleader  cross-examines  a  witness,  with  reference  to  a  previous  deposi- 
tion, the  pans  thereof  to  whfch  the  cross-examination  is  directed  should  be  set  out  in  the  Judge's 
minute  of  the  proceodings.  The  deposition  itself  need  not,  in  such  a  case,  be  made  a  portion  of 
the  evidence  in  the  Sessions  Court,  unless  the  Government  Pleader  desires  that  it  should  be  so 
recorded  or  the  Sessions  Judge  adopts  it  under  section  288,  Criminal  Procedure  Code. 

The  pleader  or  counsel  for  the  defence  of  the  accused  may  introduce,  as  part  of  his 
own  evidence,  a  previous  deposition  made  by  a  witnegg,  and.  in  this  case,  the  dep.siiions  must 
be  numbered  and  transla:ed  in  the  minute  of  proceedings.  The  prosecuting  counsel  or  pleader 
has  a  right  in  socha  case  to  question  the  witness  as  to  apparent  contradictions  and  discrepan- 
cies between  the  two  statements. 

As  to  a  contradictory  statement  in  wri'ing,  the  old  rule  was  that  the  cross-examining 
counsel  must  produce  the  document  as  hi*  evidence  and  have  it  read  to  found  questions  on  it. 
But  now  a  witness  may  be  cross-examined  on  evidence,  previously  given  by  him  without  the  in- 
troduction of  the  previous  deposition  as  evidence  by  the  cross-examining  counsel.  But  before 
contradicting  the  witness  in  this  way,  his  attention  is  to  be  called  to  ttie  part  of  the  writing 
that  is  to  be  u«cd  for  this  purpose.  The  Judge  may  require  production  of  the  document  and 
then  use  it  at  his  discretion.  A  cross-examination  is  necessary  in  order  to  introduc$  the 
alleged  contradictory  writing. 

8  SepumJbm-  1887,  ^^^^  *  Br^Dwooo,  JJ. 

Queen-Empress  v.  Shekh  Husan4 

FenalCode(Aat  XLVof  I860),  .See*.  379.  S80-^/ke/^-2?eco»«rlny  one'i  own  property-^ 
Custody  of  the  Pbliee  eonstable-^^ood  faith—Furtive  aciion. 

H;rtmtnal  BuUng  84  &  35  o/1887.    Crimtnal  Appeals  Nos,  114,  106  and  lllof  IS87, 
^OHminal  Suling  36  of  1837.    Criminal  Appeal  No.  99  of  1887. 
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The  accased  was  charged  with  haying  stolen  his  own  property  in  the  caetody  of  a  Felice 
Constable:  he  admitted  the  taking  bat  pleaded  not  gnilty  on  the  gronnd  that  the  property  was  hl» 
own: — 

Held,  that  the  Police  Constable,  being  intrasted  with  the  handle,  for  which  he  was 
accoantable,  had  special  property  in  it;  and  that  therefore  the  accdsed  was  gnihy  of  theft. 

In  this  case  the  accused  was  charged  with  having  stolen  his  own 
property  which  was  in  the  charge  of  a  Head  Constable,  The  Joint  Sessions 
Judge  of  Alibag  convicted  him  of  theft. 

Order. — The  Police  Constable  being  entrusted  with  the  bundle  and 
accountable  for  it  had  special  property  in  it  (See  Story  on  Bailments 
page  115  7i).  Had  any  person  other  than  the  accused  taken  the  property 
in  the  same  way,  he  would  undoubtedly  have  been  guilty  of  theft  and  the 
prisoner  could  be  excused  only  on  the  ground  that  he  acted  in  a  honest 
assertion.(i.  e.  in  good  faith)  of  his  own  right.  See,  11  Cox  Cr.  Ca.  549. 
His  furtive  action  excludes  this  supposition.  He  could  not  reasonably 
have  supposed  that  he  was  legally  warranted  in  taking  possession  as  he 
did.  He  therefore  gained  by  unlawful  means  that,  to  which,  at  any  rate 
provisionally,  he  was  not  entitled  and  so  committed  theft,  as  he  must  have 
intended  to  take  dishonestly,  i.e.,  so  as  to  cause  wrongful  gain  to  himself 
and  loss  to  the  Constable.  He  could,  with  a  similar  intention,  have  stolen 
his  own  goods  from  his  own  bailees,  B.  v«  WUkiTison  (2)  or  his  co-owner 
E,y.  Webster  (3).  The  conviction  therefore  is  good.  But  the  punishment 
is  wholly  disproportionate  to  the  offence  and  should  be  reduced  to  one 
year's  rigorous  imprisonment. 


14  September  1887.  West  &  Birdwood,  J  J. 

Queen-Empress  v.  Sayad  Supfliddin.* 

Evidence  Act  (/o/l872).  Sees,  84,  152,  159 — Account  books  —Corrobora'ion^Refreshing 
Memory— Judge — Cross-examination* 

Entries  to  he  admitted  aseridence  hy  way  of  corroboration  of  other  testimony  most  be  made 
in  the  regnlar  coarse  of  bnsiness.  It  is  not  sufficient  to  prove  that  the  entries  were  taken  from 
books  which  were  regnlarly  and  correctly  kept. 

It  is  the  daty  of  a  Jndge  to  control  the  cioss-examination,  so  as  to  prerent  any  gross  abase 
and  to  prot'Ct  a  witness  frtm  being  unfairly  dealt  with.  The  aathority  given  by  section  152  of 
the  Indian  Eyidence  Act  ought  to  be  exercised  whenever  the  occauon  arises;  nor  ought  a 
counsel  or  a  pleader  to  be  allowed  to  terrify  or  browbeat  a  witness  by  vociferations  or 
grntaitons  suggestions  of  falsehood,  calculated  rather  to  crush  a  weak  manor  to  enrage  an 
irascible  one,  than  to  elicit  the  truth.  A  witness  giving  evidence  ip,  prima  facie,  performing 
a  public  duty.  The  degree  to  which  he  may  properly  be  pressed  depends  on  circumstances, 
but  it  is  subject  to  the  general  principle  that  the  purpose  in  view  is  to  get  out  the  truth,  not 
to  force  on  the  witness  admissions  that  con^sc  or  distort  it 

A  witness  who  is  being  asked  in  reference  to  nny  particular  transaction  if  he  had  made 
any  entry  in  a  register  or  book  on  or  about  the  time  when  an  occurence  took  place,  such  ag/the 

(2>  R.  and  R.  Cr.  Ca,  470.        (3)  81.  L.  J.  M.  C,  17 
•Criminol  Ruling  87  of  ISti?.    Criminal  Appeal  No.  72  of  1887. 
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posting  of  a  Jetter  of  which  an  entrj  was  made,  might  refer  to  such  entrj  or  memorandnm  to 
refresh  his  memory,  hat  beyond  that  he  coald  not  go. 

Per  Curiam. — Before  proceeding  to  the  discussion  of  this  case  on  the 
evidence,  we  will  make  an  observation  on  document  S.  The  law  is,  that 
if  the  son  of  the  accused  had  made  any  entry  in  the  register  S,  on  or 
about  the  time  when  an  occurence  took  place,  such  as  the  posting  of  the 
letter  of  which  an  entry  was  made,  he  might  have  referred  to  such  entry 
or  memo  to  refresh  liis  memory,  but  beyond  that  he  could  not  go.  He 
might  be  cross-examined,  and  re-examined  on  the  entry,  but  he  could  not 
supply  any  defect  in  his  evidence  by  it. 

Unless  he  was  in  a  position  such  as  has  been  already  stated,  he  could 
not  use  the  document  even  to  refresh  his  memory;  much  less  could  it  be 
made  use  of  as  substantive  evidence  in  the  case.  Section  34  of  the  Evidence 
Act  allows  entries  made  in  the  regular  course  of  mercantile  business  to 
be  admitted  as  evidence  by  way  of  corroboration  of  other  testimony  but  it 
cannot  be  pretended  that  the  entry  here  was  in  a  book  of  account.  It  could 
not,  therefore,  be  used  as  corroborative  evidence.  It  was  held  by  their 
Lordships  in  a  case  decided  by  the  Privy  Council,  Baboo  Oanga  Persad^andt 
another  \ .  Baboo  Inderjit  SiTigh  and  another  on  the  27th  February  1875, 
that  a  mere  statement  of  a  banker  was  not  sufficient  to  prove  that  his 
books  were  regularly  and  correctly  kept  and  to  make  them  evidence  of  a 
disputed  transaction.  Now,  going  ta the  substance  of  the  case  itself  we 
are  reminded  of  the  saying,  as  ancient  as  Hesiod — that  the  half  is  often 
better  than  the  whole.  We  think,  looking  at  the  case  from  the  point  of 
view  the  Government  might ]not  unreasonably  take,  that  there  was  a  strong 
case  for  appealing,  i.  e.,  if  the  matter  rested  on  only  half  the  evidence  for 
the  prosecution  before  the  Sessions  Court.  The  case,  for  the  prosecution 
is  infected  with  an  excess  of  evidence  much  of  which  being  probably  false 
materially  weakens  the  case  as  a  whole. 

The  transaction  of  the  7th  September  1886  is  the  central  point  in  the 
evidence  which  the  Court  has  to  consider.  When  we  are  called  upon  to  go 
to  the  extent  of  saying  that  the  unanimous  opinions  of  the  Judge  and 
Assessors  are  to  be  set  aside,  we  are  bound  by  the  same  principles  as  the 
Court  would  have  to  apply  to  a  reference  under  section  307  of  the  Criminal 
Procedure  Code  as  laid  down  in  Beg.  v.  Khanderav  (1).  We  should 
have  to  be  convinced  that  the  decision  of  the  Judge  and  Assessors  was 
perverse  or  patently  wrong.  Regularity  of  procedure,  and  the  liberty  of 
the  subject  can  only  be  maintained  and  guarded  by  a  strict  adherence  to 
these  principles.  Otherwise  a  man  might  be  put  on  his  trial  again  and 
again  on  the   same   charge   notwithstanding    repeated    acquittals.   Judges 


(1)  1.  L.  R.  1   Bom.,  10. 
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have  ere  now  proved  subservient  and  if  there  were  any  swerving  from 
fixed  principles  in  such  cases  the  results  might  be  disastrous. 

As  a  Magistrate  is,  said  the  Court  of  King's  Bench  in  an  analogous 
case, in  some  cases  substituted  for  a  Jury  the  principles  applicable  to  an 
acquittal  by  a  Jury  are  applicable  to  an  acquittal  by  a  Judge  or  Magistrate 
{King  v.  Davis  (1))  and  the  principle  therein  laid  down  should  be  applied  to 
the  case  of  acquittal  by  Assessors  and  a  Sessions  Judge,  if  not  absolucely,  yet 
in  all  cases  in  whioh  their  decision  has   not  been  plainly  unreasonable. 

Now  the  transaction  of  the  7th  September  is  involved  in  great  doubt. 
If  the  accused  was  ou,  or  near,  the  premises  of  the  Subordinate  Judge  on 
that  date,  it  is  not  likely  that  he  would  have  gone  there  for  anything  but 
to  give  evidence.  If  he  did  go  there  for  that  purpose,  why  did  he  not 
give  evidence  ?  Although  the  rozTiama  of  the  case  heard  on  the  7th 
September  does  not  show  that  he  was  absent  from  sickness  it  must  be 
remembered  that  there  was  no  necessity  for  that  being  shown.  It  is 
however  improbable  that  he  was  there  on  that  day.  On  the  previous  day 
he  had  written  on  the  summons  that  he  was  ill.  If  he  had  gone  to  the 
Subordinate  Judge's  Court  and  got  ill  there,  he  would  probably  have  asked 
the  Subordinate  Judge's  leave  to  go  away.  The  Subordinate  Judsre 
remembers  that  Surfudin's  son  came  and  told  him  that  his  father  was  ilK 
He  distinctly  remembers  that,  and  we  have  no  reason  to  believe  that  he  is 
not  an  honourable  man.  It  would  be  gratuitous  false  testimony  on  his 
part  to  say  so  if  that  had  not  been  the  case.  We  must  take  it,  then,  that 
Sarafudin  was  not  there. 

The  evidence  of  the  two  talaiees,  who  say  that  they  were  passing  by 
accident  and  heard  an  altercation  gang  on  in  a  loud  voice  between  Sarafu- 
din and  Mulchand,  is  in  itself  very  iraproTjable.  It  seems  unlikely  that 
the  accused  would  hive  spoken  loudly  about  a  matter,  which,  if  he  were 
guilty,  he  would  have  liked  to  keep  quiet.  The  Assessors  and  the  Assistant 
Judge  think  the  whole  incident  as  a  fabrication,  and  we  think  their  view  is 
probably  right.  If  this  be  so,  then  we  cannot  but  feel  that  a  doubt  is 
thrown  over  the  whole  case  for  prosecution.  If  we  had  to  rely  on  this  evi- 
dence alone,  it  would  be  impossible  to  sustain  a  conviction.  Nor  we  think 
is  the  case  free  from  other  difficulties.  Although  Musa  Mia  may  have  been 
confused  to  some  extent  by  the  crqss-examination  to  which  he  was  subject' 
ed,  still  his  contradictions  do  not  merely  cancel  each  other.  They  throw 
doubt  on  his  whole  testimony.  It  is  the  duty  of  a  Judge  to  control  the 
cross-examination  so  as  to  prevent  iany  gross  abuse;  and  to  protect  a  wit- 
ness from  being  unfairly  dealt  with.  The  authority  given  by  section  152 
of  the  Indian  Evidence  Act  ought   to   be    exercised    whenever    the  occasion 

(1)  6  T.  R,  178. 
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arises;  nor  ought  a  counsel  or  pleader  to  be  allowed  to  terrify  or  browbeat 
a  timid  witness  by  vociferations,  or  gratuitous  suggestions  of  falsehood, 
calculated  rather  to  crush  a  weak  man,  or  to  enrage  an  irascible  one,  than 
to  elicit  the  truth.  A  witness  giving  evidence  is  prima  facie  performing 
a  public  duty.  The  degree  to  which  he  may  properly  be  pressed  depends  on 
circumstances,  but  it  is  subject  to  the  general  principle  that  the  purpose  in 
view  is  to  get  out  the  truth,  not  to  form  on  the  witness  admissions,  than 
confuse  or  distort  it.  "A  Court  can  always  check  improper  conduct.  "  (per 
Fry,  L.  J.,  in  L.  R-  11  Q.  B.JD.  at  p.  608).  It  is  on  this  that  the  irrespon- 
sibility of  advocates  depends.  We  do  not  doubt  that  these  principles  were 
present  to  the  mind  of  the  Sessions  Court;  and  when  the  Judge  allowed  the 
cross-examination  to  continue,  we  must  conclude  that  he  did  not  think 
that  the  witness  was  unfairly  used,  or  that  he  was  unable  to  give  his  evi- 
dence freely.  If  the  case  were  however  free  from  the  tcdcUee^s  story— if  it 
were  left  to  Musa  Mia  and  Mulchand  supported  by  the  Mamlatdar — it  would 
show  that  the  accused  falsely  stated  that  he  had  given  the  document  to  a 
peon  whom  he  could  not  identify  and  that  he  told  a  story  about  the  loss  of 
the  document  at  Viramgam  which  could  not  possibly  be  reconciled  with 
his  other  statements.  His  vacillation,  his  shuffling  conduct,  would  appear 
to  be  that  of  a  guilty  person.  This  portion  of  the  evidence  has,  perhaps^ 
not  been  sufficiently  considered  by  the  Assistant  Sessions  Judge.  We  can- 
not, however,  disregard  the  rest  of  the  evidence.  The  stories  of  Lutafat's 
missions  etc.  are  so  inconsistent  and  improbable  that  we  must  give  them 
weight  rather  as  against  the  prosecution  than  in  favour  of  it. 

On  the  whole,  we  think,  this  is  not  a  case  where  a  Jury's  decision  oculd 
fairly  have  been  challenged,  as  a  grossly  unfair  or  perverse  verdict,  pa- 
tently wrong,  and  against  the  evidence.  We  think  this  principle  applies 
with  almost  equal  force  to  an  acquittal  in  a  criminal  case  tried  with  the 
aid  of  Assessors.  In  the  present  case,  we  have  a  unanimous  decision  of 
the  Assessors  and  of  the  Assistant  Sessions  Judge.  Under  such  circum- 
stances, we  should  not  be  justified  in  saying  that  their  view  is  unquestion* 
ably  a  wrong  one.  Wo,  therefore,  dismiss  the  appeal  though  without  say- 
ing that  the  appeal  was  wholly  unreasonable. 


20  SepUmber  1887  Wbst  <b  Bibdwood,  J  J. 

Queen-EmppesB  v.  Bhabhutfirar.* 

Evidence  Act  {T  of  IBIi),  Sec,  88 — Deeeaied  witness — Deposition  in  a  previous  ease-^ 
Admissibility  in  a  subsequent  p'^oeeeding. 

When  there  are  two  or  more  charges  arising  oat  of  the  same  allegations  made  by  an 
accused  the  testimonjr  of  a  deceased  witness  in  a  preyions  proceeding  against  the  accused  is 
admissible  in  eridencc  in  a  snbsequeot  proceeding  against  the  same  accnsed, 

^Criminal  Ruling  83  of  1S87.    Criminal  Appeal  So.  70  of  1887. 
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Per  Curiam. — It  is  proposed  on  behalf  of  the   accused  to  put  in 

evidence   a  deposition   made  by   Nahani,  now  deceased,  in    a    previous 

Magisterial  inquiry  against  the  accused.     The   Joint   Sessions   Judge   has 

refused   to    receive   this   deposition,   but    we  are   of  opinion    that    it  is 

admissible.     In  the  previous  case  the  present   accused   was   charged   with 

cheating  by  personation  in  having  set  himself  up  as  one  Hiralal,  supposed 

to  be  dead.     In  the  present  case  he  is    charged   with   having   given   false 

evidence  in  asserting  as  a  witness  that  he  is  in  fact  the  same  Hiralal.    On 

each  occasion  the  accused's  aim  was  to  obtain  or  to  retain    Hiralal's    share 

in   an  estate   as   against   the   exclusive   claim  of  his    brother    Manilal. 

Although  the  earlier  criminal  proceeding  was  different  in   form  from  the 

present  one,  yet  the  substantial  question  of  whether  the    present    accused 

was  or  was  not  Hiralal  was  the  same  in  each,     Nahani,  the  wife  or   widow 

of  Hiralal,  accepted  the  accused  as  her  husband  and  gave   evidence   on   his 

behalf  in   the   earlier   inquiry.     Every    question   on   the    subject   of  the 

accused's  identity  that  could  have  been  properly  put  to  her  in  the  present 

case  on  behalf  of  the   prosecution,    had   she   survived   and   repeated    her 

.   testimony,  could  have  been  as  properly  put  to  her  in  the   earlier   inquiry. 

Pull  opportunity  for  cross-examination  in  the    same  interest   is  the   test 

prescribed  by  the  English  law  when    the   deposition   of  a   witness   in   an 

earlier  case  is  tendered  on  the  ground  of  his  death  as  evidence  in   a  later 

one— See  Taylor  on  Evidence,  sections  436  and  457.     The  Indian  Evidence 

Act,   section  33,  says  the  proceedings  on  the  two  occasions  must  he  between 

the    same   parties   or   their    representatives   and  that    the    parties   in    a 

criminal  proceeding  shall  be  deemed   to   be   prosecutor   and  the   accused. 

*'  Prosecutor  "  evidently  means  the  person  who  is    substantially   pursuing 

the  accused,  that  is,  generally  the  complainant.     This  may  be   proved   by 

reference  to  section  59  of  the  Criminal  Procedure  Code,  Act  X  of  1872, — an 

act  almost  contemporaneous  with  the  Evidence  Act    I    of  the   same  year. 

See  too  Queen  v.  Bamjm  Muzumdar  (1). 

In  the  case  before  us  the  original  prosecutor  or  complainant  in  the 
earlier  prosecution  before  the  Magistrate  has  died.  The  present  case  has 
been  prosecuted  by  his  widow.  It  involves  no  doubt  a  certain  harshness  of 
construction  to  say  that  thewidow  is  the  representative  in  interest  of  her 
deceased  husband  so  as  to  make  the  disputed  deposition  admissible  under 
the  words  used  in  the  law  by  which  we  are  governed,  but  the  object  sought 
in  section  33  of  the  Indian  Evidence  Act  was  plainly  no  more  than  com- 
pression not  a  change  of  the  English  rule  and  apart  from  mere  phraseolo- 
gy,  the  same  reason  precisely  supports  the  admission   of   Nahani's   deposi- 

(1)  6  B.  L.  B.  46  apn 
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tion  in  a  prosecution  by  ManilaPs  widow  as  if  he  had  survived  to  be  prose- 
cutor himself. 

From  one  point  of  view,  it  might  be  said  that  the  prosecution  in  each 
case  being  by  the  Crown  there  could  be  no  difference  of  prosecutors  in  the 
two,  such  as  to  create  any  difficutly.  This  view,  however,  is  not  the  one 
taken  in  the  Indian  Evidence  Act,  section  33,  for,  if  it  were,  the  Crown 
would  have  been  described  as  a  party  to  every  criminal  prosecution,  and 
it  is  obvious  that  the  questions  in  cross-examination  that  would  be  per- 
tinent as  between  the  accused  and  one  prosecutor  (  in  the  ordinary  sense  ) 
would  frequently  be  irrelevant  as  between  the  same  accused  and  another 
prosecutor  (  in  the  same  sense  ).  The  full  opportunity  of  cross-examina- 
tion would  therefore  have  existed  in  the  earlier  case  only  in  name,  the 
interests  represented  on  the  two  occasions  being  very  possibly  quite  differ- 
ent. But  apart  from  the  suggestion  of  a  necessary  identity  of  the  prosecu- 
tor in  all  criminal  cases  we  think  the  deposition  is  in  this  instance  admis- 
sible for  the  reasons  we  have  given  and  no  question  being  raised  as  to  the 
earlier  proceedings,  we  receive  it  under  section  428,  Criminal  Procedure 
Code. 


29  September  1887'  Wbsp  &  Birdwood,  JJ, 

In  pe  Keshav  Ramohandpa.* 

Penal  Code  {Act  XLVoflSBO),  Sec.  490— Workman's  Breach  of  Contract  Act (XIII  of 
\B59y-Breach  of  contract. 

Section  490  of  the  Indian  Penal  Code  does  not  apply  to  a  contract  to  supply  carts  and 
•work  them  for  a  certain  p€riod,»bnt  applies  only  to  a  contract  to  take  particular  goods  or  a 
particular  load  of  goods  from  one  specified  point  to  another, 

A  contract  for  bringing  and  letting  of  carts,  whether  at  a  place  where  the  contract  is  made 
or  elsewhere,  at  a  specified  rnte  for  the  jonrney,  is  not  a  contract  within  the  meaning  of  the 
Workman's  Breach  of  Contract  Act,  1859, 

In  this  case  the  petitioner  having  obtained  a  contract  for  carting  goods 
on  the  Marmagoa  Railway  entered  into  an  agreement  with  Genu,  Rama  and 
Raghuji  by  which  they  promised  to  supply  eight  carts  to  him  and  to  work 
them  from  the  Slst  December  1886  till  the  5th  June  1887  on  hire  and 
received  a  sum  of  Rs.  23  in  advance  per  cart.  The  petitioner,  thereupon, 
charged  the  cartmen  under  section  492  of  the  Indian  Penal  Code  and 
section  1  of  the  Workman's  Breach  of  Contract  Act. 

Order.  — We  are  of  opinion  that  section  490,  Indian  Penal  Code, 
being  a  penal  enactment  must  not  be  extended  by  construction  beyond  its 
obvious  scope.  It  applies  properly  not  to  a  contract  to  go  from  one  place 
to  another  in  order  at  the  latter  to  give  the  use  of  a  cart  at  a  particular 
rate  of  remuneration  to  carry  goods  for  a  particular  distance,  but  that  it 
applies  only  to  a  contract  to  take  particular  goods  or  a  particular  load  of 

^CrimUnal  BvUng    89  of  lS87.'.Criminal  Application  for  Reyision  No.  SS9  of  18S7' 
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goods  from  one  specified  point  to  another.  We  exclude  the  part  of  the 
section  which  relates  to  attendance  on  a  person  on  a  journey.  As  to  Act 
XIll  of  1859  we  are  of  opinion  that  tha  contract  for  the  bringing  and 
letting  of  carts  whether  at  the  place  where  the  bargain  is  made  or  else* 
where  at  a  specified  rate  for  the  journey  is  not  a  contract  for  the  employing 
of  au  artificer^  workman,  or  labourer,  within  the  meaning  of  the  Act. 
We  may  refer  on  this  point  to  the  case  of  Qv,een  v.  Razeha  bin  Amrutrai 
decided  by  this  Court  about  the  year  1865  and  quoted  iu  the  note  to  Act 
XIII  of  1859  in  the  Acts  and  Regulations  applicable  to  the  fiombay 
Presidency  commonly  called  West's  Code.  A  similar  view  appears  to 
have  been  held  by  the  High  Court  of  Madras  on  the  I3th  July  1877. 
Por  the  reasons  above  stated  we  reject  the  application. 


6  October  188?.  Wssr  &  Bibdwood,  JJ. 

Queen-Empp688  v.  Bapuda.* 

Criminal  Procedure  Code  (Act  X  cf  18SS),  Sec».  403^  368,  ^A^— Discharge^ Acquittal-- 
Magistrate* 

There  is  nothing  to  prerent  a  Magiatrate  after  he  has  once  discharged  an  accused  under 
Section  253  of  the  Code  of  Criminal  Procedure  Code  from  inquiring  again  into  the  case  against 
him.  A  discharge  not  operating  as  an  acquittal  leaves  the  matter  at  largo  for  all  purposes  of 
judicial  inquiry.  There  is  jurisdiction  still  vested  in  all  Maglht rates  including  the  one 
who  made  the  previous  inquiry,  jubl  as  before.  But  all  Magistrates,  and  especially  the  one 
'\i  ho  formerly^  discharged  the  accused,  are  bound  to  exercise  due  discretion,  to  take  that  dischar- 
ge into  account,  and  to  avoid  any  such  oppresive  proceedings  as  may  either  expose  them  to 
punishment  under  section  SIO  or  section  S20,  Indian  Penal  Code,  or  to  a  civil  action  on  the  part 
of  the  accused. 

When  proceedings  are  sent  to  a  Magistrate  under  section  849  of  the  Code  of  Criminal  Pro- 
cedure, the  whole  case  is  opened  up  for  him  to  deal  with  it  according  to  his  discretion. 

In  this  case  on  fresh  evidence  being  procured,  an  accused  person  Ba- 
puda,  who  had  previously  been  discharged  under  section  253  of  the  Criminal 
Procedure  Code  by  the  Second  Class  Magistrate  of  Mehmedabad  was  again 
placed  before  the  same  Magistrate  ou  the  same  charge  of  theft,  by  the  poli- 
ce, with  the  usual  police  report.  The  Second  Class  Magistrate  having 
made  a  fresh  inquiry  and  recorded  the  further  evidence  sent  the  case  to 
the  District  Magistrate  for  a  severe  sentence  then  he  could  himself  inflict, 
and  the  District  Magistrate  of  Eaira,  Mr.  fiaines,  in  his  turn,  committed 
the  accused  to  the  Sessions  Court  under  section  348,  Code  of  Criminal  Pro- 
cedure, because  he  considered  him  an  habitual  ofiender. 

The  Sessions  Judge  ofgAhmedabad  in  making  the  reference  to  the  High 

Court  observed: — ^*the  reference  seems.to  me  to  be  unnecessary,  but  I  have 

doubts  whether  my  own  opinion  ought  to26tand  in  the  way  because  the  case 

is  pending  before  the  Joint  Sessions  Judge  who   has  adjourned   it   pending 
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the  result  of  the  reference,  and  who  is  apparently  not  hound  by  the  opin- 
ion which  I  have  already  expressed  that  there  is  no  sufficient  ground  for 
asking  the  High  Court  to  quash  the  committal.  ' 

"The  Joint  Sessions  Judge,  however,  ijonsiders,  agreeing  with  the  Dis- 
trict Magistrate  of  Kaira,  that  an  accused  person  once  discharged  under 
section  253  of  the  Criminal  Procedure  Code  cannot  be  rearrested  by  the 
Police  or  tried  by  the  Magistrate  who  discharged  him  unless  and  until  the 
said  Magistrate  has  been  set  in  motion  by  superior  competent  authority 
under  Chapter  XXXII  of  the  said  Code. 

"There  is  in  the  first  place  an  obvious  distinction  between  a  second 
prosecution  before  the  same  Magistrate  on  the  same  evidence  and  a  fresh 
prosecution  on  further  evidence. 

"In  the  former  case  the  Police  officer  and  the  Magistrate  may  each  in 
turn  be  looked  on  as  becoming  functus  officio,  the  Police  Officer  when  he 
has  made  his  investigation  under  Chapter  14  and  sent  the  accused  with  a 
Police  report  to  the  Magistrate  (section  170)  and  the  Magistrate  when  he  has 
made  the  inquiry  authorised  by  section  191  and  passed  an  order  of  dis- 
charge under  section  253.  Whether  it  does  or  does  not  follow  from  this  that 
the  Magistrate  ought  not  to  or  cannot  legally  re-exercise  on  the  same  evi- 
dence the  jurisdiction  given  by  section  191  of  the  Criminal  Procedure  Code 
it  has  been  decided  by  the  Calcutta  High  Court  that  he  cannot  of  his  own 
motion  revive  on  the  same  evidence  the  proceedings  which  ended  in  his 
own  order  of  discharge. 

^^  Empress  v.  Donnelly  (1)  because  the  Code  (then  as  now)  provided  for  a 
Magistrate  in  such  cases  being  again  set  in  motion  by  superior  authority 
Mr.  Justice  Prinsepy  who  was  one  of  the  Judges  who  decided  that  case 
concurred  in  the  decision,  (though  he  did  not  assent  to  the  grounds  on 
which  it  was  based),  because  several  decisions  of  that  Court  restrict  the 
power  of  a  Magistrate  "  to  revive  a  case  after  he  has  passed  an  order  of 
discharge  under  section  215  (corresponding  with  section  253  of  the  present 
Code)  to  cases  in  which  there  may  be  some  fresh  evidence  forthcoming." 

"Now  in  the  latter  category,  that  is,  where  fresh  evidence  is  forth- 
coming, neither  the  Police  officer  who  made  the  first  investigation  nor  the 
Magistrate  who  passed  the  oider  of  discharge  has  become  functus  officio. 
The  Police  officer  would  be  neglecting  his  obvious  duty  if  he  did  not  make 
the  further  police  investigation  necessiated  by  the  discovery  of  further 
evidence,  and  the  Magistrate  cannot  point  to  any  previous  adjudication  as 
a  ground  for  refusing  to  take  the  fresh  evidence  with,  if  necessary,  the 
old  evidence  now  placed  in  a  new  light.  Tne  powers  of  the  Police  and 
the  M^igistrate  are  the  same  with  respect  to  the  new  evidence  as  they    were 

(1)  I.  LB.  2  Cal.,  405. 
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with  respect  to  the  old.  The  previous  order  of  discharge  need  not  be  set 
aside  because  it  is  no  bar  to  a  fresh  prosecution  (section  403,  Criminal 
Frpcedure  Code).  The  new  prosecution  on  further  evidence  is  not  a 
revival  of  the  earlier  proceedings,  but  is  a  separate  proceeding  altogether. 
If  there  is  any  fresh  evidence  forth-coming  which  was  not  before  the 
Court  when  the  first  inquiry  was  held,  then  there  is  no  necessity  to  revive 
the  previous  proceedings  at  all  and  the  Magistrate  can  proceed  without 
any  reference."     See  Markhy,  J.  in  Empress  v.  Donnelly  (2). 

'<  Moreover  that  a  Magistrate  can  of  his  own  motion  reopen  a 
prosecution  when  futher  evidence  is  procurable  bis  previous  order  of 
discharge  notwithstanding  was  repeatedly  ruled  under  the  old  Codes  by 
the  Calcutta  High  Court. 

*^ Empress  v.  Donnelly  (3)  Harmn^h  v.  Danish  Mahomed  (4);  Ramroy 
Moozamdar  (5);  Qaeen  v.  Txikoo  (6);  Jint  Sahoo  v,  Bheekon  Roy  (7);  and 
there  does  not  appear  to  be  anything  in  the  present  Criminal  Procedure 
Code  and  especialfy  in  section  403  to  lessen  the  force  of  those    decisions." 

Judgment. — ^The  Joint  Sessions  Judge  was  justified  in  this  case  in 
laying  the  question  of  the  sufficiency  of  the  commitment  before  the 
Sessions  Judge  but  the  ruling  of  the  latter  should  have  been  accepted  as 
conclusive.  The  case  being  then  sent  to  the  Joint  Sessions  Judge  for  trial 
under  section  193,  Criminal  Procedure  Code,  he  should  have  proceeded  to 
try  it. 

The  reference  from  the  Joint  Sessions  Judge  should  have  been  dealt 
withby  the  Sessions  Judge  by  way  of  judicial  order  recorded  in  Court  as 
part  of  the  proceedings  in  the  case  rather  than   by  correspondence. 

There  is  nothing  to  prevent  a  Magistrate  after  he  has  discharged  an 
accused  under  section  253,  Criminal  Procedure  Code,  from  inquiring  again 
into  the  case  against  him.  A  discharge  not  operating  as  an  acquittal 
leaves  the  matter  at  large  for  all  purposes  of  judicial  inquiry.  There  is 
jurisdiction  still  vested  in  all  Magistrates  including  the  one  who  made 
the  previous  inquiry  just  as  before.  But  all  Magistrates  and  especially 
the  one  who  formerly  discharged  the  accused  are  bound  to  exercise  due 
discretion,  to  take  that  discharge  into  account  and  to  avoid  any  such 
oppressive  proceedings  as  may  either  expose  them  to  punishment  under 
section  219  or  220,  Indian  Penal  Code,  or  to  a  civil  action  on  the 
part  of  the  accused.  A  case  arising  on  fresh  evidence  will  generally  be 
best  dealt  with  by  the  Magistrate  already  familiar  with  the  facts  previous- 
ly proved.     He  will,  of  course,  deal  discreetly  with  an  instance  of  a  revived 

(8)  I.  L.  R.  2  Cal.,  p,  411.     (8)  I.  L.  R.  2  Cal.,  405.     (4)  20  W.  R.,  46. 
(5)14W.  R.,65.    (6}8W.  R..61.    (7)  18  W.  R.,  39. 
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prosecution  where  there  is  a  room  to  suspect  that  any  crooked  paractices 
have  been  resorted  to  but  his  authority  to  inquire  and  try  is  noe  affected 
by  the  previous  abortive  inquiry. 

When  proceedings  are  sent  to  a  Magistrate,  under  section  349,  the 
the  whole  case  is  opened  up  for  him  to  deal  with  it  according  to  his 
discretion — Queen-Empress  v,  Havia  (1),  In  the  present  instance  he 
committed  it  for  trial.  He  had  authority  to  commit  and,  as  he  had  such 
authority,  his  exercise  of  it  covered  prior  irregularities  of  procedure  not 
affecting  his  legal  capacity  to  deal  with  the  case. 

There  is  no  ground  for  interference  by  this  Court  with  the  committal. 


17  November  1887.  Nahabbai  &  Birdwood,  JJ. 

Queen-Emppess  v.  Basappa.  Queen-Emppess  v.  Mallkappa. 

Queen-Emppess  v.  Mupfirappa.  Queen-Emppess  v.  Yellappa. 

Queen-Emppess  v.  Shivappa.* 

Criminal  Procedure  Code  (Act  X  of  I860),  See,  ^^S^Conviction-^Sentenoe^Appeal^Penal 
Code  {Act  XLV  of  I860),  Sees.  328,  147. 

The  accused  were  convicted  by  a  Second  Class  Magistrate  under  section  823,  Indian  Penal 
Code.  On  appeal,  the  appellate  Court  confirmed  the  conviction  under  section  323,  Indian  Penal 
Code,  and  also  convicted  the  accused  of  an  offence  under  section  147,  of  the  Code,  for  which 
they  were  not  tried  by  the  Second  Class  Magistrate: — 

Held,  that  as  tha  accused  were  not  tried  for  an  offence  under  rtction  147  of  the  Indian 
Penal  Code,  the  Appellate  Court  could  not  legally  convict  them  of  it. 

The  accused  were  convicted  by  the  Second  Class  Magistrate  of  Banka- 
pur  of  an  offence  under  section  323  of  the  Indian  Penal  Code,  and  was  sen- 
tenced to  pay  a  fine  of  Rs.  10.  On  appeal,  the  First  Class  Magistrate  al- 
tered the  conviction  by  adding  section  147,  Indian  Penal  Code,  but  confirmed 
the  sentence.  The  Sessions  Judge  remarked:  "The  Appellate  Court  can 
alter  the  finding,  but  it  appears  doubtful  whether  it  is  competent  to  add 
a  charge  and  convict  appellant  of  a  graver  offence.  " 

Order. — As  the  accused  Basapa  was  not  tried  for  an  offence  against 
section  147,  Indian  Penal  Code,  the  Appellate  Court  could  not  Iftgally  con 
vict  him  of  it.  The  Court  reverses  so  much  of  the  First  Class  Magistrate's 
order  in  appeal  as  alters  the  conviction  recorded  by  the  Second  Class 
Magistrate. 

The  same  order -in  the  cases  of  the  other  appellants. 


20  November  18S7.  Nanabhai  &  Birdwood,  JJ. 

Queen-Emppess  v.  Totapam.* 

Criminal  Procedure  Code  (Act  XcflSS^),  See.  A%%^Malnttnanee— Or der-^ Adultery. 
Adultery  gabeequent  to  an  order  for  maintenance  disentitles  a  wife  to  cla<m  a  continuance 
of  the  maintenance  and  entitles  the  husband  to  apply  for  a  cancellation  ot  the  order, 

(1)1.  L.R.,  10  Bom.,  19% 

^Criminal  Ruling  41  o/1887.  Criminal  Reviews  Nos.  285,  293,  294,  295  and  296  of  1887. 

•Criminal  Ruling  4%  of  1887.    Criminal  Application  for  Revision  No.  199  of  1887. 
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Ordeb. — An  order  was  made  by  the  First  Glass  Magistrate  on  the  19th 
August,  1886,  directing  the  petitioner  under  section  488,  Oriminal 
Procedure  Code,  to  allow  his  wife  Radhi  maintenance  at  the  rate  of  Rs.  5 
per  mensem.  On  the  20th  June,  1887,  he  applied  to  the  Magistrate  to 
cancel  this  order  on  the  ground^  irUer  alia,  of  subsequent  adultery  by 
Radhi,  who,  he  alleged,  was  then  7  months  gone  in  pregnancy,  and  he 
offered  to  give  evidence  of  the  fact  naming  his  witnesses.  Under  these 
circumstances,  we  are  of  opinion  that,  the  Magistrate  was  wrong  in 
declining  to  enquire  into  the  case  on  the  ground  that  it  was  not  pretended 
that  she  was  at  the  moment  living  in  adultery.  We  think  that  adultery 
subsequent  to  an  order  for  maintenance  diseatitles  a  wife  to  claim  a 
continuance  of  the  maintenance  and  entitles  the  husband  to  apply  for  a 
cancellation  of  the  order.  We  accordingly  reverse  the  Magistrate's  order 
and  direct  him  to  inquire  into,  and  dispose  of,  the  petitioner's  application  on 
its  merit.  We  are  informed  on  affidavit  that  Radhi  was  actually  delivered 
of  a  child  on  the  J  7th  July  1887.  If  such  is  the  fact,  it  will  facilitate  the 
decision  as  to  the  alleged  adultery. 


8  December  18%7*  Birdwood    <fe  Parsons,  JJ. 

Queen-Emppess  v.  Solomon.f 

Penal  Code  {Act  XLVof  i860).  See,  49l^Oook —Leaving  aerviee  stiddenty  during 
illness  of  complainant" s  wife. 

Section  491  of  Indian  Penal  Code  does  not  apply  to  a  person  who  is  engaged  only  as  an 
ordinary  cook  to  a  family  and  is  not  boand  by  a  contract  to  attend  on  or  to  supply  the  wants  of  any 
helpless  person. 

The  District  Magistrate  of  fielgaum  in  referring  the  case  to  the  High 
Court  stated:  **The  accused,  no  doubt,  formally  pleaded  guilty  to  the 
charge;  yet  the  evidence  shows,  in  my  opinion,  that  the  conviction  cannot 
be  sustained.  The  complainant  engaged  the  accused  as  an  ordinary  cook; 
and,  though  the  complainant's  wife  was  seriously  ill,  yet  it  does  not 
appear  that  a  contract,  as  contemplated  in  section  491,  Indian  Penal  Code, 
was  entered  into  by  the  accused.  The  accused's  statement,*  under  examina- 
tion, is  apparently  correct.  He  left  the  complainant's  service  for  a  good 
reason.  His  own  child  was  ill.  He  left  in  the  morning;  he  sent  in  the 
evening  another  cook  to  do  his  work.  There  were,  apparently,  other 
persons  on  the  premises  or  else  procurable  without  much  trouble  who 
could  cook  for  the  complainant's  wife." 

Order. — The  Court  reverses  the  conviction  and  sentence. 

The  accused  was  engaged  as  an  ordinary  cook  to  a  family  and   was  not 
bound  by  contract  to  attend  on  or  supply  the  wants  of  any  helpless  person* 
Section  491,  Indian  Penal  Code,  cannot>  therefore,  apply  to  this  case.  The 
^Criminal  Uuling  48  qf  1887.  Criminal  Referctce  No.l32  of  1887. 
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conviction  is  illegal  and  must  be  set  aside.  The  Magistrate  should  be 
informed  that  the  medical  certificate  referred  to  in  para  2  of  his  judgment 
should  not  have  been  used  as  evidence. 


14  December  1887,  Birdvvood  &  Parsons,  JJ 

Queen-Emppess  v.  MulohancL* 

Disiriet  Mumeipal  Jet  (Bom.  Act  VI of  \S7S),  See.  S^—Oame^Straying—MagisirAte^ 
Criminal  Procedure  Code{Aei  Xcf\^%V^  See.  IP  I — Oognizanee. 

Section  82  of  the  Bombay  District  Municipal  Act  does  not  deprive  a  Magistrate  of  the  power 
conferred  by  Section  191  of  the  Code  of  Criminal  Procednre,  of  taking  cognizance  of  an  offence 
upon  complaint,  or  upon  a  Police  report,  or  npon  information  &c,  to  a  Police  officer  of  the  power 
conferred  by  section  38  of  the  pombay  Act  VII  of  1887. 

The  petitioner's  cattle  were  taken  to  the  pond  by  the  Police,  as  they 
were  staying  along  a  public  road  without  a  keeper.  The  petitioner  was 
also  charged  by  the  Police  in  respect  of  the  aforesaid  occurence  under  Sec- 
tion 64  of  the  Bombay  District  Municipal  Act  1873.  In  his  application  to 
the  High  Court  the  petitioner  contended  that  the  police  had  no  authority 
to  proceed  against  persons  offending  against  the  provisions  of  the  Bombay 
District  Municipal  Act. 

,  Per  Curiam: — We  are  of  opinion  that  section  82  of  the  Bombay  Dis« 
trict  Municipal  Act  VI  of  1873  deprives  neither  a  Magistrate  of  the  power, 
conferred  by  section  191  of  the  Code  of  Criminal  Procedure  of  taking  cog- 
nizance of  an  offence  created  by  the  Act  upon  complaint  or  upon  a  police 
report  or  upon  information  &c.,  nor  a  Police  officer  of  the  power,  conferred 
by  section  23  of  the  Bombay  District  Police  Act  VII  of  1867,  of  laying  in 
formation  of  such  an  offence  before  a  Magistrate.  If  it  had  been  intended 
so  to  limit  the  powers  of  Magistrates  and  Police  officers,  the  intention  would 
have  been  clearly  expressed  in  the  Act.  Such  language  would  have  been 
used,  as  we  find  for  instance,  in  sections  196,  198  and  199  of  the  Code  of 
Criminal  Procedure  and  section  26  of  Bombay  Act  V  of  1873  and  section  29 
of  Act  XI  of  1878.  We  look  upon  section  82  of  Bombay  Act  VI  of  1873  as 
merely  enabling  a  Municipality  to  direct  a  prosecution  for  offences  against 
the  Act,  and  not  as  depriving  police  officers  or  Courts  of  any  authority  or 
jurisdiction  conferred  on  them  by  any  other  law.  Nor  again  can  clause  2 
of  section  87  of  the  Act  have  any  such  effect. 

We  cannot  hold  that  there  was  no  proper  trial  in  the  present  case. 
The  accused  ought,  under  section  244  of  the  Criminal  Procedure  Code,  to 
have  had  his  witnesses  in  attendance.  Ample  time  was  allowed  for  that 
purpose;  and  if  a  summons  was  necessary  to  procure  the  attendance  of  any 
witness,  it  should  have  been  applied  for  before  the  date  fixed  for  the  hear- 
ing. We  cannot  say  that  the  Magistrate  exercised  his  discretion  wrongly 
*Oriminal  BuHng  44  cf  1887.    Criminal  Application  for  Revision  No.  249  of  1887. 
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in  refusing  the  adjournment  asked  for  at  the  trial.  There  was  sufficient 
evidence  adduced  before  him  to  support  the  conviction,  which  we,  therefore, 
uphold.  We  think,  however,  that  the  fine  was  excessive  under  the  cir- 
cumstances of  the  case,  and  reduce  it  to  Rs.  5. 


IS  December  1887.  Bibdwood  &  Pabsoks,  JJ. 

Ahmedhafirap DistPiot Ma^ristpate's  Lettep No. 6914* 

Begulation  12  cf  1827,  Sec,  19,  el,  l^Digtriet  Magistrati^Ferry  approctehes^Order 
prohibiting  bathing  or  washing  qf  cloihes^Onier  illegal. 

The  District  Mftgiatrate  of  Ahmednager  hariog  issued  a  notice  cansed  it  to  be  pat  op  in  a 
conspicooas  place  at  Newasa,  prohibiting  .the  washing  of  clothes  on,  and  batting  from,  the 
masonry  pavements  of  the  ferry  approaches  at  that  place,  or  the  hindings  of  the  said  ferry:  ^ 

Heldt  that  the  role  made  by  the  Magistrate  was  not  one  which  conld  be  legally  made  under 
section  19,  clause  1  ,of  Regulation  12  of  1827. 

Read  letter  from  the  District  Magistrate  of  Ahmednagar  No.  6914 
dated  30th  November  1887,  forwarding,  for  the  information  of  the  High 
Court,  a  copy  of  a  notice  which  he  his  caused  to  be  put  up  in  a  conspicu- 
ous place  at  Newasa  prohibiting  washing  clothes  on  and  bathing  from  the 
masonry  pavements  of  the  ferry  approaches  at  that  place  or  the  landings 
of  the  said  ferry. 

Order. — It  appears  to  the  Court  that  the  rule  made  by  the  Magis- 
trate is  not  one  which  can  be  legally  made,  under  clause  ]  of  section  19  of 
Regulation  12  of  1827.  The  Court,  therefore,  forbids  it. 


15  December  1887.  B[rdwood  &  Parsoks,  JJ. 

Queen-Emppess  v.  Shankaplal.f 

Stamp  Jet  (I  of  1879\  Sees.  S  (17),  ei—Beeeipt^Pledge^Beeeipt  in  a  book. 
Certain  ornaments  were  pledged  by  the  accused  to  his  creditor.  They  were  giren  baclc  by 
the  creditor  and  were  sold  hj  the  accused ;  and  the  proceeds  were  paid  bj  him  to  the  creditor^ 
and  the  debt  dne  by  the  accused  was  thus  satisfied.  A  memorandum  of  the  circumstance  was 
made  in  the  creditor's  book  and  signed  by  the  accused.  The  accused  was  subsequently  charged 
with,  and  convicted  of,  an  offence  under  section  61  of  the  Indian  Stamp  Act,  1879  : — 

Heli,  reTereing  the  conviction,  that  although  in  the  memorandum  the  receipt  of  the 
ornaments  was  acknowledged,  it  was  not  a  receipt  witbin  the  definition  contained  in  clause  17 
of  section  3  of  Act  I  of  1879,  as  the  ornaments  were  not  by  it  acknowledged  to  have  been  received 
In  "  satisfaction  of  a  debC 

Per  Curiam. — In  this  case,  certain  ornaments  were  pledged  by  the 
accused  to  his  creditor.  They  were  given  back  by  the  creditor  and  were 
sold  by  the  accused;  and  the  proceeds  jvere  paid  by  him  to  the  creditor 
and  the  debt  due  by  the  accused  was  thus  satisfied.  A  memorandum  of 
the  circumstance  was  made  in  the  creditor's  book  and  signed  by  the 
accused.     Though  in  this  memorandum  the  receipt   of  the   ornaments  is 

*Crimina^  Buling  45  o/1887. 
^Criminal  Buling  46  of  1887.    Criminal  Application  for  Revision  Ko.  275  of  1887. 
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iK^kaowleds^dy  it  is  not  a  ^^  reoeipt''  withia  the  definitioa  oontained  ia 
clause  (17)  of  section  3  of  Act  I  of  1879,  as  the  ornaments  are  not  by  it 
acknowledged  to  have  been  received  in  '^satisfaction  of  a  debt."  The 
conviction  and  sentence  are,  therefore,  reversed. 


1888.      „ 

12  January  18S8.  Bibowood,  &  Pabsoks.  JJ. 

Queen-Smppess  v.  Napsu.* 

Penal  Code  iAet  XL  To/ 1860),  Sec,  4%6^3£isehief^Oaitle,  allomtig  to  stray. 

The  allowing  of  a  baffalo  to  stray  withoat  a  keeper  does  aot  constitate  the  offence  of  mis- 
chief. 

Tosappon  a  conviction  under  section  436,  ladim  Penal  Code,  it  mast  be  proved  that  there 
was  an  intention  to  caase  wrongful  loss  or  damage,  or  to  caase  damage  bf  wilfully  turning  an 
animal  into  an  enclosure,  or  at  least  that  the  accu9ed  was  present  and  able  to  restrain  the  ani- 
mal from  causing  damage  and  did  not  restrain  it  from  so  doing. 

In  this  case  the  accused  was  convicted  of  mischief  under  section  426, 
Indian  Penal  Code,  in  that  he  let  loose  his  buffall^,  knowing  that  it  was 
likely  to  cause  damage,  which  entered  complainant's  garden  and  broke 
down  two  p>rches  of  bamboo  frame-work  aad  also  destroyed  a  great 
number  of  plants,  causing  thereby  wrongful  loss  and  damage  to  the 
complainant. 

Pbr  Curiam.— The  coaviction  and  sentence  are  reversed.  On  the 
finding  recorded  by  the  Magistrate,  the  accused  can  be  held  to  have  been 
guilty  only  of  carelessness  in  allowing  his  buffalo  to  stray  without  a 
keeper.  This  does  not  constitute  the  offence  of  mischief  under  the  Indian 
Penal  Code.  Before  there  can  be  a  conviction  under  section  426,  in  a  case 
of  this  kind,  the  prosecution  must  show  that  there  was  an  intention  to 
cause  wrongful  loss  or  damage,  Emp.y.Bai  ^aij^a  (1),  or  a  causing  of 
damage  by  wilfully  turning  an  animal  inta  an  enclosure,  Emp.  v.  Skeik 
Raja  (2),  or  at  least  that  the  accused  was  present  and  able  to  restrain 
an  animal  from  causing  damage  and  did  not  restrain  it  from  so  doing, 
Emp.  V.  Vitu  (3).  The  proper  remedy  open  to  the  complainant  in  this 
case  would  have  been  under  the  Cattle  Trespass  Act. 


12januarff  1888.  Bibdwood  &  Pabsons,  JJ^ 

In  pe  Oopdlianda8.t 

Orim'mal  Prooeduie  Code  (Act  X  of  1882),  See,  \47^Tangible  immovable  property^ 
Magistrate —Privacy ^Bight  of  entry  upon  the  land  of  another. 

The  right  to  priracy  is  not  a  right  in  th3  assertion  of  which  a  person  can  be  justified  in 
entering  upon  the  premises  of  another  and  closing  the  windows  and  do^rs;  nor  is  it  a  right 
lopreTent  the  doing  of  anything  in  or  upon  any  tangible  immovable  property  "  within  the 
meaning  of  section  147  of  the  Code  of  Criminal  Procedure. 

•  Criminal  Reriew  No.  I  of  1888. 
(1)  T.  L.  R.  7  Bon.  1S6.  (2)  L  L.  9  Bom.  178.  (3)  Cr.  R.  5  of  1887  ;  ante  p.  818. 
^Oriminal  BtUing  S4  of  1887.  Criminal  application  for  Rerislon  No.  297  of  1887. 
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FsR  Curiam. — His  right  to  privacy,  which  the  opponent  said  had  been 
infringed  by  the  applicant  opening  certain  windows  and  doors  in  the 
wall  of  his  house  from  which  he  could  look  out  and  survey  the  opponent's 
premises,  is  not  a  right  in  the  assertion  of  which  the  opponent  would  be 
justified  in  entering  upon  the  applicant's  premises  and  closing  the 
windows  and  doors.  It  is  not  a  right  to  **  prevent  the  doing  of  anything 
in  or  upon  any  tangible  immovable  property "  within  the  meaning  of 
section  147  of  the  Code  of  Criminal  Procedure,  as  held  by  the  Magistrate. 
The  opponent's  remedy  was  clearly  by  civil  suit  and  injunction.  The 
Magistrate  thinks  that  a  breach  of  the  peace  wouM  be  the  consequence 
of  his  refusal  to  interfere  under  section  147;  but  that  seems  extremely 
doubtful.  If  there  is  any  fear  of  the  opponent  trespassing  on  the  appli- 
cant's property  and  there  causing  a  breach  of  the  peace,  the  Magistrate 
can  proceed  under  Chapter  VIII  part  B  of  the  Code.  His  order  of  the 
21st  September  1887,  prohibiting  the  applicant  from  putting  up  certain 
doors  and  windows  in  his  house,  is  reversed. 


19  Janttary  18S8.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Sheik  Mohidin.* 

Criminal  Procedure  Code  {Act  X  of  1882),  Sec,  436— DiJinc*  magistrate-' Cognizance^ 
Beference-^High  Court, 

A  District  Magistrate  has  no  jarisdiction  to  take  cogniiance  of  the  conviction  and  sentence 
passed  on  an  accused  person,  who  has  not  appealed  to  him,  except  hy  reporting  it  to  the  High 
Gonrt 

In  this  case  Mohidin  and  Ibrahim  were  convicted  jointly  by  the  Second 
Class  Magistrate  of  Sirsi  of  the  offence  of  personating  a  public  servant 
(section  170,  Indian  Penal  Code)  and  of  extortion  (section  384,  Indian  Penal 
Code).  Prom  this  conviction  the  accused  appealed  to  the  District  Magistrate 
of  Kanara.  The  District  Magistrate  purporting  to  act  under  section  435 
of  the  Criminal  Procedure  Code  directed  the  Sub-Divisional  Magistrate 
to  try  the  accused  Mohidin  (and  not  the  accused  Ibrahim  only)  on  a  charge 
of  robbery,  under  section  392  of  the  Indian  Penal  Code.  The  Sub-Divisional 
Magistrate  inquired  into  the  case  and  committed  both  the  accused  to  the 
Court  of  Sessions  at  Kanara. 

The  Sessions  Judge  of  Kanara  being  of  opinion  that  the  procedure, 
adopted  by  the  District  Magistrate  was  irregular,  made  this  reference  to  the 
High  Court  observing. — 

'<  I  have  the  honour  to  submit  that  the  order  passed  by  the  District 
Magistrate  is  illegal  so  far  as  it  relates  to  the  accused  Mohidin. The  Distric, 
Magistrate  was  not  competent  to  reverse  the  Second  Class  Magistrate's  find- 
ing and  sentence,  and  order  the  accused  to  be  retried,  under  section  423  (b), 
because  the  accused  Mohidin  was  not  an  appellant. 

•Criminal  BuUng  I  cf  ISSS.    Criminal  Beference  No.  2  of  1888. 
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^^The  District  Magistrate  could  not  order  his  retrial  under  section  436 
because  the. offence  of  Robbery  under  section  392,  Indian  Penal  Oode,  is  not 
exclusively  triable  by  the  Court  of  Session,  and  because  the  accused  was 
not  discharged.  Nor  could  ho  act  under  Section  437  because  the  com- 
plaint against  the  accused  had  not  been  dismissed  under  section  203,  nor 
had  the  accused  been  discharged. 

'^The  only  course  open  to  the  District  Magistrate  was  to  report  the 
case  to  the  High  Court,  under  section  438,  for  orders. 

"  As  the  accused  Mohidin  has  already  been  convicted  on  the  same  facts 
with  which  he  is  now  charged,  and  as  the  District  Magistrate's  order, 
reversing  such  conviction,  appears  to  be  illegal,  I  cannot  try  him  until 
such  previous  coviction  has  been  legally  set  aside.  I,  therefore,  request 
that  the  Honourable  High  Court  will  either  (1)  set  aside  the  order  of  the 
District  Magistrate  reversing  the  original  conviction  and  sentence  on  the 
accused  Mohidin,  or  (2)  set  aside  the  original  conviction  and  sentence  and 
direct  this  Court  to  proceed  with  his  trial  or  pass  such  other  order  in  the 
case  as  to  their  Lordships  shall  seem  fit." 

Per  Curiam, — The  order  of  the  District  Magistrate,  dated  the  16th 
November,  1887,  in  the  case  of  the  accused  Mohidin  is  altogether  illegal. 
The  accused  was  convicted  under  sections  170  and  384  of  the  Indian 
Penal  Code  by  the  Magistrate  2nd  Class,  and  made  no  appeal  to  the  District 
Magistrate,  who,  however,  when  dealing  with  the  appeal  of  Ibrahim,  who 
was  convicted  in  the  same  case  with  Mohidin  and  of  the  same  offences, 
was  of  opinion  that  the  two  accused  were  guilty  of  an  offence  under  section 
392  of  the  Indian  Penal  Code.  He,  therefore,  on  the  appeal  of  Ibrahim, 
set  aside  the  convictions  and  sentences  recorded  against  both  the  accused 
and  ordering  the  retrial  of  Ibrahim,  took  cognizance,  as  he  says,  also  of 
the  case  of  Mohidin,  and  transferred  it  under  section  192  of  the  Code  of 
Criminal  Procedure  to  the  sub-divisional  Magistrate,  who  has  committed 
it  to  the  Court  of  Session.  The  District  Magistrate  had  no  jurisdiction  to 
reverse  the  conviction  and  sentence  in  the  case  of  Mohidin,  or  to  take  cogniz- 
ance of  the  case  against  him,  except  by  reporting  it  to  the  High  Court. 
His  order  is  not  justified  by  any  provision  of  the  Code  of  Criminal  Proce- 
dure and  must,  with  the  proceedings  taken  thereunder,  upto  and  in- 
clusive of  the  order  of  commitment,  be  set  aside.  If  the  District  Magis. 
trate  thinks  any  further  proceedings  necessary,  he  should  act  according 
to  law. 
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£  February  1888.  Batlst,  Ao.  0.  J.,  Birdwood  &  Pabsohs,  JJ. 

Queen-BmppeM  v.  Bhikajl  Hapl.* 

Evidence  AeHI of  \97t).  See.  l9%^Aeeus€d^Previous  Haiemenit^Criminating  answer 
^f  witness— A  dmissibiUip. 

Where  an  teemed  perion  has  made  a  statemeDt  on  oath,  volnntarilf  and  withont 
compnlBion  on  the  part  of  the  Court  to  which  the  statement  is  made,  each  a  statement,  if 
relerant,  may  he  need  against  him  on  his  trial  on  a  criminal  charge. 

Birdwood,  J. — The  conviction  of  the  appellants  rests  upon  the 
depositions  made  by  them  in  an  execution  proceeding  in  which  they 
admitted  their  attestations  of  the  deed  of  sale  which  is  proved  by  the 
evidence  in  the  present  case  to  be  a  forgery.  In  their  examinations,  in 
the  present  case,  they  deny  their  attestations  ;  and  if  their  depositions  in 
the  former  case  are  excluded  from  consideration,  there  is  nothing  to  show 
that  they  attested  the  deed  of  sale.  The  Sessions  Judge,  relying  on  the 
decision  of  the  majority  of  the  Judges  who  composed  the  Pull  Bench 
in  the  case  of  the  Queen  v.  Oopal  Dose  and  another  {\)  decided  by  the 
Madras  High  Court  on  the  l4th  February  1881,  has  admitted  the 
depositions.  I  concur,  however,  in  the  opinion  of  the  two  Judges  (Kerva/n 
and  Mutusami  Iyer  JJ.)  who  dissented  from  that  decision.  I  think  that 
section  132  of  the  Evidence  Act,  read  with  section  14  of  Act  X  of  1873, 
compels  a  witness  to  answer  criminating  questions,  and  that  he  is 
protected  by  the  proviso  to  section  132  from  a  criminal  prosecution  for 
any  offence  of  which  he  criminates  himself  directly  or  indirectly  by  his 
answer  except  a  prosecution  for  giving  false  evidence  by  such  answer.  It 
is  not  only  when  a  witness  asks  to  be  excused  from  answering  a  criminat- 
ing question  and  his  request  is  refused  that  he  is,  in  my  opinion, 
*'  compelled  to  give  "  the  answer  within  the  meaning  of  the  proviso.  The 
compulsion  is  operative  whether  he  asks  to  be  excused  or  gives  the  answer 
without  so  asking.  I  would,  therefore,  acquit  the  appellants.  But  as 
Mr.  Justice  Parsons  does  not  concur  in  this  opinion,  the  case  must  be  laid 
before  another  Judge  under  section  429  of  the  Code  of  Criminal   Procedure. 

Parsons,  J.— I  agree  with  the  opinion  expressed  by  the  majority  of 
the  Judges  in  the  case  of  the  Queen  v.  OopaZ  Dasa  (1)  and  would  admit  the 
evidence.  Reading  section  132  of  the  Evidence  Act  as  a  whole,  I  can  come 
to  no  other  conclusion  than  that  the  Legislature  has  by  it  made  a  clear 
distinction  between  those  cases  in  which  a  witness  voluntarily  answers 
a  question  and  those  in  which  he  is  compelled  to  answer  and  has  given 
him  a  protection  in  the  latter  of  these  cases  only.  If  protection  was 
to  be  allowed,  in  every  case  in  which  a  witness  gives  an  answer,  the  words 
"  be  compelled  to  "  in  the  proviso  are  quite  superfluous.  The  insertion 
*Oriminai  Bvling  2  o/lSSS.  Criminal  Appeals  Nos.  174  and  ISO  of  1S87.  (1)  I.L.B.,  8  Mad.,  271. 
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oi  th#te  woid«  dearly  jihoifB  to  my  mind  that  protactioa  is  aflbrded  only 
to  answers  wkich  a  witness  bas  olgected  to  givB  or  which  he  has  asked 
to  be  exeused  from  giving  and  which  then  he  has  been  compelled  by  the 
€ourt  to  give.  {Fldd's  Law  <rf  Svidence  p.  646,  4th  Edition).  In  the 
present  case,  both  the  aoeused  were  examined  in  the  Court  of  the  Sub- 
ordinate  Judge  on  behalf  of  Sarasvati  and  Eesheo,  and  they  freely  and 
voluntarily  there  gave  evidence  to  the  effect  that  they  had  attested  the 
deed  on  which  Sarasvati  and  Eesheo  there  relied.  This  deed  was  held  to 
be  a  forgery,  Sarasvati  and  Eesheo  were  prosecuted  and  convicted  of  the 
forgery,  and  the  accused  were  tried  along  with  them  and  convicted  on  a 
charge  of  abetment  of  that  forgery  and  their  answers  in  the  Court  of  Subor- 
dinate Judge  were  admitted  in  evidence  against  them.  I  am  of  opinion  that 
these  answers  being  purely  voluntarily  answers  and  not  answers  which 
they  were,  in  any  way,  compelled  to  give  can  be  proved  against  them  in 
the  present  trial.     As  they  are  proved,  I  would  dismiss  their  appeals. 

Bayley,  Acting  C.  J.— For  the  reasons  given  by  Sir  Gha/rlea  TurneVj 
0.  J.,  in  the  case  reported  in  Que^n-Emp,  v.  Oopaldctaa  (1)  I  think  that  the 
evidence  is  admissible,  and  I  concur  with  Mr.  Justice  Pareons  in  dismis* 
sing  the  appeals. 


S  February  1888.  Bibdwood  &  Parsons,  JJ. 

QueeiiL-Bmppess  v.  RamaJL* 

ForeUAet{Aet  Vll  i/lsrs^iSce.  55— IrVretl  j»ro(hk)«~P/'operly  tf  Qotemment^MMgi9* 
trate—  Order, 

When  the  forest  produce,  in  respect  Of  which  an  offence  is  committed  is  fonnd  to  be  the 
property  of  Government,  tin  only  order  which  the  Magistrate  can  legally  make  regarding  it 
under  section  55  of  the  India i  Pitresi  Act,  is  that  it  shonld  be  taken  charge  crif  by  a  Forest  Officer. 
An  order  for  its  sale  and  the  payment  of  a  reward  to  the  informer  from  its  proceeds  is 
therefore  illegal. 

Order. — The  forest  produce  in  respect  of  which  the  offence  was 
committed  having  been  found  to  be  the  property  of  Qovernment,  the  only 
orders  which  the  Magistrate  could  legally  make  regarding  it,  under  eection 
55  of  Indian  Forest  Act  (1878)^  was  that  it  should  be  taken  charge  of  by  a 
Forest  Officer.  The  Magistrate's  order  directing  its  sale  is  illegal  and 
is  reversed. 


10  February  l888»  BiaowooD    <fe  Pabsohs,  JJ 

Qiiettii-BmpiPMMi  V.  ClukBdp|.t 

Cantonements  Act  (Bom.  JUt  111  o/ 1W7),  Chap,  HI^Bule  71  ^Public  plaee-^Lock 
Bogpittd. 

A  lock  hospital  is  not  a  public  place  within  the  meaning  of  Bole  71  of  the  Oanttaements 
Bnles.  

(1)  I.  L.  B.,  3  Kad^  S71.     *Oriminal  BmUngSqf\998.    Criminal  Beference  No.  7  of  1S88.     ' 
^Criminal  Ruling  4  cf  ISSS,  Criminal  Beriew  No.  SS  of  1S8S. 
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In  this  caid  the  accused  waft  coDTieted  by  the  Gantonememt  Magia- 
trate  of  Poona,  with  being  drunk  and  riotous  'on  a  public  road'  in  thai 
she  was  drunk  and  riotous  in  a  public  place,  viz.j  Lock  Hospital,  Poena 
Rule  71,  Chapter  III  of  the  Rules  passed  under  fiombay  Act   III  of   1867. 

Order. — A  Lock  Hospital  is  not  a  public  place  within  the  meaning 
of  Rule  71  cf  the  Rules  under  Chapter  III  of  Bombay  Act  III  of  1867, 
under  which  the  accused  was  conyicted.  The  conyiction  and  sentence  are, 
therefore,  reversed.  It  should  be  pointed  out  to  the  Cantonment  Magis- 
trate  that  the  description  of  the  offence  in  Col.  7  of  his  Return  is  in- 
correct— the  accused  not  having  been  charged  with  being  drunk  on  a 
public  road. 


16  F^rvary  1888.  BrBDWooD  A  Pabsoks,  JJ. 

Queen-EmppesHB  v.  Sadia.* 

Oriminal  Froctdwre  Code  (Jet  Xqf  1S82),  See.  UO-^Publit  Proseeutor^  Withdrawal  oj 
aharge. 

^  The  permission  to  withdraw  one  cf  several  charges  against  an  accused  person,  allowed  by 
•action  S40  of  the  Codecf  Criminal  Procednre,  only  applies  to  charges  against  the  same  aocnsed 
in  the  same  case  and  not  to  separate  charges  of  distinct  oflTences  in  different  casea* 

Order. — The  accused  was  convicted  by  the  Sessions  Judge  in  case  No. 
34  of  his  calendar  and  sentenced  to  three  years'  rigorous  imprisonment. 
Thereupon,  the  Public  Prosecutor,  with  the  consent  of  the  Court,  withdrew 
the  charge  in  the  present  case  and  the  Sessions  Judge  quotes  section  240, 
Criminal  Procedure  Code,  as  authority  for  his  order.  But  it  is  clear  from  the 
language  of  section  240  and  its  position  in  Chapter  XIX  of  the  Code,  that 
it  was  intended  to  apply  only  to  a  joinder  of  charges  in  the  same  case,  and 
not  to  separate  charges  of  distinct  offences  tried  separately.  The  order  of 
the  Sessions  Judge  in  the  present  case  is,  therefore,  reversed  as  illegal.  He 
should  proceed  with  the  case  according  to  law. 


23  February  1888.  Birdwood  St  Parsons,  JJ. 

Lettep  tPOiA  the  DisitPlot  Mafirlstpate  of  Ahmedabad.f 

Begulati<mXncflS27,8eeU<ml9  (6)^Distriet  Magisirate^Notifieation^Health  and 
ewnforU-Beligioue  feelinge. 

The  District  Magistrate  of  Ahmedal>ad  issaed  the  following  notice  nndcr  section  10  (6) 
of  Kegolation  XII  of  1837:—"  whereas  the  Mansar  tank  is  held  sacred  by  the  Hindu  commani-' 
tf  and  Onsaria  Tank  is  mnch  nsed  by  the  people  who8£  bonses  surround  it  and  whereas  fishing 
in  these  tanks  is  likely  to  hurt  the  religious  feelings  of  the  Hindus,  who  resort  to  them  for 
worship  and  for  bathing,  notice  is  her.eby  given  that  do  one  shall  fish  in  the  aforesaid  tanks:"— 

Beld^  that  such  a  notice  could  not  be  issued  under  the  section. 

Per  Curiam. — The  District  Magistrate  of  Ahmedabad  forwards  ax5opy  of 
a  notice  issued  by  him  under  section  19,  clause  6,  of  Regulation  XII  of  1827 
to  the  following  effect: — "  Whereas  the   Munsar   tank   is  held  sacred  by 
*arifMnal  Ruling  5  cf  1888.  Criminal  Review  No.  17  of  1SS8.     flnward  No.  96  of  18SS. 
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the  Hindu  commuaity  and  the  Qusaria  tank  is  muoh  used  by  the  people 
whoee  houses  surround  it  and  whereas  fishing  in  these  tanks  is  likely  to 
hurt  the  religious  feelings  of  the  Hindus  who  resort  to  them  for  worship 
and  for  bathing,  notice  is  hereby  given  that  no  one  shall  fish  in  the  afore- 
said tanks."  We  do  not  think  that  such  a  rule  can  legally  be  instituted 
by  the  District  Magistrate  under  clause  1  of  the  above-mentioned  section. 
In  the  first  place,  the  expressed  object  of  the  rule  is,  not  to  ensure  the 
"  benefit  and  comfort"  of  the  public,  but  to  prevent  hurt  being  caused  to 
the  religious  feelings  of  a  section  of  the  public,  viz.j  those  members  of  the 
Hindu  community  who  may  resort  to  the  tanks  for  worship  and  bathing. 
In  the  next  place,  the  rule  does  not  show  that  the  tanks  in  question  are 
places  of  public  resort,  for  they  cannot  be  said  to  be  so  merely  because 
the  one  is  held  sacred  by  the  Hindu  community  and  the  other  is  much 
used  by  the  people  whose  houses  surround  it.  Assuming,  however,  that 
the  tanks  are  places  of  public  resort,  a  prohibition  to  fish  in  the  tanks 
is  not  a  regulation  of  the  manner  in  which  they  are  to  be  used."  If 
the  tanks  and  the  fish  therein  are  public  property  and  if  the  public  have 
the  right  to  fish  in  the  tanks,  t}^e  order  of  the  District  Magistrate  would 
not  regulate  the  manner  in  which  that  ri<^ht  is  to  be  exercised  but  would 
deprive  the  public  of  that  right  altogether.  We,  therefore,  forbid  the  notice^ 


8  March  1888.  Bibowood  6b  Pabsons,  JJ. 

In  pe  Kapunapam.* 

District  Munieipal  Act  {Bom.  Act  71  of  1S78),  8ee»,  51,  74^Cormction-^Appcal'^ 
DUtrict  Magistrate. 

A  Magistrate  on  the  complaint  of  a  Manlcipality  that  the  accased  had,  without  its  permit- 
don,  occupied  land  belonginp^  to  it,  dealt  with  the  case  as  a  Magistrate  and  convicted  the 
accnsed  nnder  section  51  of  the  District  Municipal  Act  and  sentenced  him  to  a  penalty  under 
section  74  of  the  Act:^ 

Held,  that  the  District  Magistrate  should  hear  an  appeal  made  by  the  accused  to  him  and 
that  if  the  oonviction  did  not  properly  fall  under  section  51  of  the  Act,  that  was  a  ground  for 
reversing  it  and  not  for  refusing  to  enter tt in  the  appeal. 

In  this  case  the  Honorary  Second  Class  Magistrate  of  Broach  directed 
that  a  sum  of  Rs.  15-3-0  be  recovered  from  the  applicant  on  account  of 
his  having  occupied  a  certain  piece  of  Municipal  land  by  placing  building 
materials  thereon  without  the  permission  of  the  Municipality.  ^ 

The  applicant  appealed  to  the  District  Magistrate  of  Broach,  but  the 
Magistrate  rejected  the  appeal,  remarking  ''  The  Magistrate's  order 
should,  it  would  seem,  have  been  passed  under  section  74  of  the  Act-  and 
against  an  order  under  that  section  there  lies  no  appeal  under  section  407 
of  the  Criminal  Procedure  Code." 

The  applicant,  thereupon,  applied    to  the  High  Court. 

^Criminal  Ruling  6  c/lS8S.  Criminal  Application  for  Revision  No.  6  of  ISSS. 
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Mr.  Mamkahah  J.  TalyarHcm^  for  the  applicant. 

Order.— As  the  seooiicl  class  Magistrate  has  dealt  with  the  case  as  a 
Magistrate  and  convicted  the  accused  under  section  51  of  Bombay  Act  YI 
of  1873  and  sentenced  him  to  a  penalty  under  section  74,  the  District 
Magistrate  should  not  have  refused  to  hear  the  appeal  from  the  conviction 
and  sentence.  If  the  conviction  does  not  properly  fall  under  Section  51, 
that  was  a  ground  for  reversing  it,  not  for  refusing  to  entertain  the 
appeal'.  The  District  Magistrate's  order  is  reversed  and  he  should  proceed 
according  to  law. 


15  March  J88S.  Birdwood  &  Pabsohs,  JJ. 

Queen-Emppess  v.  Rafirba.* 

Court  fee — Judgment—  Warrant  ease^Appeal. 
In  an  appeal  from  a  conyiction  in  a  warrant  case,  it  is    not  necessary  to  affix  the  coart  fee 
stamp  on  the  copy  of  judgment  appealed  agaifast. 

Order. — The  Magistrate  First  Class  rejected  the  appeal  before  him, 
because  the  copy  of  the  judgment  appealed  from  was  not,  in  his  opinion, 
''.'stamped  as  required  by  law."  But  by  clause  (3)  of  Government  Notifica- 
tion No.  532  of  the  26th  January,  1886,  (Government  Gazette  1886  p.  84), 
the  court-fee  is  remitted  on  the  copy  of  the  judgment  in  a  warrant  case, 
when  given  under  section  371  Criminal  Procedure  Code.  The  Magistrate's 
order  rejecting  the  appeal  is,  therefore,  leversed;  and  he  is  directed  to  hear 
and  dispose  of  it,  according  to  law. 


15  March  1888.  Birdwood  &  Parsons,  J  J. 

Queen-Emppess  v.  Ramohandpa.t 

Public  Conveyances  Act  (Bom.  Act  XVT of  ISBZ\  Soett,  7,  9,  il-^riminal  Proeedmre  Oodi 
{Act  ro/188-2),  See,  29 -M'^gistr ate— Jurisdiction, 

The  first  paragraph  of  section  29  of  the  Code  of  Crimiiial  Procodnre,  read  with  section  21 
of  the  Public  Conreyances  Act,  1861,  gires  all  Magistrates  jurisdiction  to  try  offences  against  see- 
tions  7  and  9  of  the  latter  Act. 

Order. — Reading  the  first  para  of  Section  29  of  the  Code  of  Criminal 
Procedure,  with  Section  21  of  Act  XVI  of  1861,  we  think  that  all  Magis- 
trates have  jurisdiction  to  try  ofi^ences  against  sections  7  and  9  of  the  Act. 
In  the  present  case,  however,  the  conviction  is  bad,  as  the  Act  does  not 
apply  to  the  carriage  in  question  which  is  one  not  ordinarily  used  for  a 
journey  of  a  greater  distance  than  20  miles.  We  reverse  the  conviction 
and  sentence  and  leave  it  to  the  District  Magistrate  to  take  such  proceed- 
ings as  may  be  necessary  against  either  of  the   accused  for   cruelty  to  the 

pony.  

♦Criminal  Review  No.  322  of  1887. 
^Criminal  Ruling  7  0/I88S.    Criminal  Reference  No*  28  of  1S88.  - 
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M8  Maarch  1S8S.  Bibdwood  <fc  Pabsohs,  JJ. 

In  vm  Hapi  Pupushotam.* 

Criminal  Procedure  Code  {Act  X  of  lS%9)t  See.  ^OS-^omplaint-^Disniseal-^Hearing. 

A  complainant  shonld  be  aflforded  an  epportanitj  of  being  heard  before  anf  final  order   it 
passed  on  his  complainU 

In  this  case  the  petitioner  lodged  a  complaint  before  the  District  Ma- 
gistrate of  Ratnagiri  against  the  Police  Patel  of  the  village  of  Narvan  and 
five  others  for  misappropriating  a  large  log  of  teak  that  had  been  cast  on 
the  shore.  The  District  Magistrate  sent  the  complaint  to  the  Second 
Glass  Magistrate  of  Guhagar  for  inquiry.  The  complainant,  thereupon, 
applied  to  the  District  Magistrate  to  the  effect  that  the  inquiry  should  be 
entrusted  to  another  Magistrate  ;  but  the  District  Magistrate  returned 
the  application  with  an  endorsement  that  he  saw  no  reason  to  transfer  the 
case  aad  that  the  complainant  could  appeal  against  the  decision  of  the 
Second  Class  Magistrate  if  he  >vas  dissatisfied  with  it.  On  the  report  of 
the  Second  Class  Magistrate  having  been  received,  the  District  Magistrate 
without  giving  any  notice  to  the  complainant,  or  without  es^amining  him 
or  taking  his  evidence,  dismissed  the  complaint  as  false. 
The  complainant,  thereupon,  applied  to  the  High  Court. 
Mr.  Daji  Abaji  Khare,  for  the  applicant. 

Order. — We  reverse  the  District  Magistrate's  order  dismissing  the 
complaint,  and  direct  him  to  give  the  complainant  the  necessary  oppor* 
tunity  of  being  heard. 


^8  March  1888.  Bibdwood  Sb  Parsons,  JJ. 

In  pe  Ahmed  Saheb.* 

Criminal  Procedure  Oode  [Act  X  of  1882),  Sec,  5l7^Ma gistrate—Property-^DisposaL 
A  Magistrate  is  jnstified  by  section  523  of  the  Code  of   Criminal  Procedure  in  making  an 

order  to  deliver  the  property  to  the  complainant  where  the  property  is  alleged  to  be  stolen  and 

its  seizure  by  the  Police  is  reported  to  the  Magistrate. 

The  First  Class  Magistrate  of  Thana  passed  an  order  on  the  8th  July 
.1887,  without  taking  any  e'vidence,  directing  that  certain  rice  found  and 
seized  in  the  possession  of  Ahmed  Saheb  on  a  charge  of  theft,  should  be  de- 
livered to  Masum  Bibi,  complainant. 

The  Sessions  Judge,  in  making  this  reference  to  the  High  Court,  re- 
marked:— "  Finally  on  the  7th  July  1887,  the  Magistrate  passed  an  order 
which  I  submit  is  illegal,  as  it  was  made  without  any  evidence  being  taken 
by  the  Magistrate,  and  without  the  accused's  witnesses  being  even  exa- 
mined by  the  chief  constable:  the  order  was  to  the  following  effect: — *The 
offence  of  theft  does  not  appear  to  have  been  committed  and  the  case  should 

^Criminal  Ruling  12  oj  1S88.    Criminal  Application  for  Revision  No.  305  of  1887. 
Criminal  Reference  No.  SO  of  1888. 
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be  struck  of  the  register  of  offences.  It  is  a  dispute  between  relatiyes* 
The  rice  was  in  complainant's  house  and  aocused  was  told  not  to  remove 
it;  nevertheless  he  appears  to  have  removed  the  rice; the  riceshouldi  there- 
fore, be  given  to  the  complainant'.  The  rice  were  accordingly  delivered 
to  Masumbibi  on  the  28th  July,  1887... 

^' The  present  pleader  for  Ahmed  Sahebhas  cited  the  cases  ofilnvux- 
pv/niabai  (I.  L.  R.,  1  Bom.,  630)  and  a  recent  decision  of  the  Calcutta  High 
CouBT  (I.  L.  R.,  14  Cal.,  834).  The  Bombay  case  was  under  the  Procedure 
Code  of  1872,  and  in  the  Calcutta  case  the  order  had  been  passed  under  Sec- 
tion 517  and  the  Court  did  not  refer  to  section  523.  I  think  the  order 
under  reference  might  have  been  passed  under  section  523  had  the  Magis- 
trate fir«t  taken  the  evidence  of  complainant  and  accused,  but  that  the 
section  did  not  empower  him  to  take  property  out  of  the  possession  of  the 
accused  and  deliver  it  to  the  complainant  without  taking  evidence  as  to 
their  respective  claims." 

Order. — As  the  property  was  alleged  to  be  stolen  and  its  seizure  by 
the  Police  was  reported  to  the  Magistrate,  the  order  for  its  delivery  to  the 
complainant  was,  we  think,  legal  under  section  523  of  the  Code  of  Crimi- 
nal Procedure  Qaeen  Empress  v .  Joti  (1).  No  enquiry  seems  to  have 
been  necessary  in  this  case,  as  there  was  no  question  as  to  the  rice  having 
been  taken  from  the  complainant's  possession.  It  was^  therefore,  rightly 
restored  to  her  possession.  The  Magistrate's  order  does  not  conclude  the 
rights  of  any'person.  Queen  Empress  v.  Thribhovcm  (2). 


6  April  18S8.  BIRDWOOD  A  Parsons,  JJ. 

Queen-Emppess  v.  Safiran.* 

P&ial  Code  {Act  XLFof  i860),  Sec  ISS—Publie  servant— Obsiruetion^ Municipal  servant 
— Psgs  and  strings  fixed  in  road^Bona  fide  dispute  efthe  road— Pulling  up  pegs, 

AManicipal  serrant  cannot  be  considered  to  be  discharging  a  public  function  in  putting 
down  pegs  and  strings,  in  order  to  mark  out  a  road,  unless  the  road  is  public  property  rested 
in  the  Mnnicipalitj. 

A  person  between  whom  and  the  Municipality  there  is  a  bona  fide  dispute  as  to  the  owner- 
ship of  the  road,  commits  no  oflfence,  under  section  186  of  the  Indian  Penal  Code,  if  ho  pulls  up 
the  pegs  and  cuts  the  strings  in  the  assertion  of  his  right. 

Per  Curiam: — Unless  the  road  on  which  pegs  were  put  by  the 
complainant,  who  is  a  servant  of  the  Municipality,  is  a  Municipal  road, 
the  complaint  cannot  be  said  to  have  been  discharging  a  public  function 
in  putting  down  the  pegs  and  tying  strings  to  them  in  order  to  mark 
out  the  road.  If  he  was  not  discharging  a  public  function,  the  act  of  the 
accused  in  pulling  up  the  pegs  and  cutting  the  strings  was  not  an  offence 
against  section  186,    Indian  Penal   Code.     It  is   clear  from   the    Sessions 

(1)1.  L.B.  8    Bom.,   388    (3)  I.  L  B.    9  Bom.,  181. 
*  Criminal  Buling  18  (i/'1888.    Criminal  Application  for  Revision  No.  98  of  1888. 
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Judge's  Juc^ment  in  appeal  that  there  is  a  bcma/EcZe  dispute  between  the 
accused  and  the  Municipality  as  to  the  ownership  of  the  road.  This 
dispute  the  Sessions  Judge  says,  has  been  going  on  for  years.  The  mere 
decision  of  a  majority  of  the  Municipal  Commissioners  that  thQ  road  was 
Municipal  property  cannot  be  regarded  as  a  settlement  of  the  dispute 
binding  on  the  accused.  As  there  is  no  finding  then  by  the  Sessions 
Judge  that  the  road  in  question  is  public  property,  vested  in  the  Munici- 
pality, and  as  the  dispute  regarding  it  is  still  unsettled  by  any  competent 
Court,  we  reverse  the  conviction  and  sentence  and  direct  the  fines,  if  paid, 
to  be  rinded. 


5  April  1888-    •  *  BiRDwooD  A  Pabsons,  J  J. 

Queen-Emppess  v.  Kastupbhai.* 

CriMitua  Procedure  Code  {Act  X^  18SS),  See.  4%^^App9al  OoHrt^Cemfieiion  reversed^ 
Betrial. 

When  an  appellate  Court  reyerirs  a  ooiiTictioii  and  sentence  it  can,  under  section  4SS  of  tke 
Code  of  Crhninal  Procedure,  order  the  appellant  to  be  retried  hj  a  specified  Coart  of  competent 
jorisdiction. 

Order — When  an  appellate  Court  reverses  a  conviction  and  sentence 

it  can,  under    section  423,  Criminal  Procedure  Code,  order  the  appellant 

to  be  retried  by  a  Court  of  competent  jurisdiction  subordinate  to  such  appel- 

late  CoT^t.  There.i8  nothing  in  the  section  which  prevents  the  specification 

of  the  subordinate  Court  by  the  Appellate  Court. 


5  AprU  1888.  Bibdwood  &  Parsons  JJ. 

Queen-Emppess  v.  HiPl.t 

Cantonement  Act  {B<m  Act  III  of  \%%7\  See:  ll-^Canionemen*  Bulee^Bule  89— IfUifc^ 
Adulteration — Water — Noarioue  as  drink^Cheating. 

The  m«re  admixture  of  water  with  milk,  not  beiag  ordinarilj  sufficient  to  render  it  noxi- 
ous as  dtink,  cannot  he  punished  as  an  offence  of  adulterating  milk  bj  mixing  water  with  it  so 
as  to  render  it  noxious  as  drink  as  contemplated  by  Rule  89  of  the  rules;  but  such  cases  (that  Is, 
cases  in  w  hich  there  Is  no  proof  that  the  adulteration  is  noxious),  when  penal,  are  generally  so 
on  account  of  their  invoMng  Ae  offence  of  cheating  and  should  be  dealt  with  under  section  420 
of  the  Indian  Penal  Code 

In  this  case  Col.  Doig  the  Cantonement  Magistrate  of  Malegam  found 
that  the  accused  had  adulterated  milk  by  mixing  water  with  it  and  made  it 
noxious  as  drink  intending  to  sell  the  same.  He,  therefore,  under  rule 
89  Chapter  III  of  the  rules  under  section  11  of  Bombay  Act  III  of  1867, 
conyicted  her  of  the  offence  of  adulterating  drink  and  thereby  making  it 
noxious  to  health  and  sentenced  her  to  pay  a  fine  of  annas  8.  The  fine 
has  been  paid.  The  District  Magistrate  of  Nasik  in  making  reference  to  the 

*  Criminal  Beview  No,  69  of  iSSS.  -— — — — 

t  €hHmiffal  Ruling  14  <if  1S8S.    Criminal  Reference  No.  33  of  ISSS. 
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High  Court  obierred:  **  I  oonaider  the  coatiction  as  had  in  Lav.  Miziiic 
water  vith  milk  does  not  make  it  noxioue  as  drink  and  is  therefore  bo 
offence  under  the  Penal  Laws.  The  eonviction  and  sentence  mnst|  therefore, 
be  reTersed.  " 

Ord£B — Conviction  and  sentence  reversed  for  the  reasons  stated  b;  ^e 
District  Magistrate. 


12  April  1898.  Birdwood  &  Pabsons,  JJ. 

Qtt— n-Kmpreaa  v»  Kplshna.* 

OriwUnal  Procedure  Code  {Act  X  €f  1889),  See,  SiS-^Appeal-^AltemaHve  emmciim^^ 
Penal  Code  {Act  XL  Fo/ 1860),  Sees,  87»,  411. 

The. accused  was  conricted  of  the  offience  of  dishonestlj  receiring  stolen  .propertj  knowing 
it  to  be  stolen,  under  section  41 1  of  the  Indian  Penal  Code ;  and  the  Appellate  Coort  altered  ths 
conviction  to  one  nnder  either  section  379  or  section  411  of  the  Code  t^ 

Beld^  that  the  alternatire  conTiction  in  appeal  was  illegal,  the  accused  not  haTing  been 
charged  with  theft,  and  baring  bad  no  opponanity  of  meeting  such  a  charge. 

In  this  case  Krishna  was  convicted  of  an  offencci  under  section  411 
Indian  Penal  Code  with  dishonestly  receiving  stolen  property  knowing 
it  to  be  stolen  and  was  sentenced  by  the  Second  Class  Magistrate  of  Barsi 
to  suffer  rigorous  imprisonment  for  six  months.  On  appeal,  the  Pirst 
Class  Magistrate  of  Sholapur  altered  the  conviction  to  one  under  sections 
379  and  411  of  the  Indian  Penal  Code,  in  the  alternative,  and  confirmed 
the  sentence. 

Ordeb. — The  Court  varies  the  order  in  appeal  by  reversing  so  much 
of  it  as  alters  the  conviction  recorded  by  the  Second  Class  Magistrate  to 
one  in  the  alternative  under  section  379,  Indian  Penal  Code,  and  thus 
restores  the  original  conviction  recorded  by  the  Second   Class  Magistrate. 


12  April  18S8.  Bi  in)  wood  &  Pabsom»  J  J. 

In  pe  Biii  Kashl.t 
CrhiUnal  Procedure  Code  (Aet  X  of  l(S2X  See.  iOU^Oomplaimt—Magisirote. 
It  it  the  dntj  of  a  Magistrate,  on  a  complaint  being  presented  to  him,  to  txamiae  the  com- 
plainant and  then   either  to  issne  process  or  make  an  order  under  section  SOi  of  the  Criminal 
Pioeednfe  Oade* 

Onb  Bai  Eashi  applied  to  the  Sessions  Judge  of  Surat  stating  that 
she  had  been  severely  beaten  on  the  21  st  February  last  by  certain  persons 
whom  she  named :  that  she  presented  a  complaint  on  the  24th  February 
to  the  First  Class  Magistrate  Mr.  Darasha  Dosabhai :  but  that  officer 
rejected  her  application  without  examining  her  or  making  any  enquiry* 
The  Magistrates'   order   ran  as  follows  **  Power  to  investigate  your  com* 

•Crimimol  Bmling  16  of  1S6S.    Criminal  Appeal  No.  75  of  188S. 
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plaint  belongs  to  the  Polioe  :  therefore  you    are  advised  according  to  the 
ruling  of  the  High  Oourt  to  make  your  complaint  there/' 

The  Sessions  Judge  of  Surat  in  making  reference  to  (he  High  Court 
obseryed:  ^' I  believe  that  the  above  order  is  illegal.  Bai  Kashi's  com- 
plaint embodied  facts  which  constituted  offences  within  the  cognizance  of  Mr. 
Darasha  Dosabhai,  First  Class  Magistrate,  and  it  was  therefore  his  duty 
to  examine  the  complainant  on  oath  "and  either  issue  a  process  or  proceed 
under  section  202,  Criminal  Procedure  Code.  I  do  not  think  that  there  is 
any  rule  in  the  Procedure  Code  which  authorises  a  Magistrate  to  say  that 
the  Police  may  take  cognizance  of  a  complaint  and  therefore  he  will 
not  do  so.  I  therefore  recommend  that  the  order  of  the  Magistrate  on  Bai 
Eashi's  complaint  of  the  24th  February  last  be  cancelled  and  that 
the  District  Magistrate  be  directed  either  by  himself  or  by  a  Magis. 
trate  suboidinate  to  him  to  make  further  inquiry  into  the 
complaint  and  to  dispose  of  it  according  to  Law.  I  also  venture  to  sug- 
gest that  Mr.  Darasha  be  desired  to  adhere  to  the  Law  of  Procedure  in 
future.  As  Bai  Kashi's  complaint  was  not  dismissed  under  section  203 
nor  has  any  accused  person  been  discharged,  it  has  not  been  in  my  power 
to  proceed  under  section  437  and  therefore  I  have  been  obliged  to  refer 
this  matter  to  the  High  Court." 

Order. — The  Magistrate's  order  was  distinctly  illegal.  It  was  his 
duty,  as  pointed  out  by  the  Sessions  Judge,  to  have  examined  the  com- 
plainant and  then  either  to  have  issued  process  or  made  an  order  under 
section  202  of  the  Code  of  Criminal  Procedure.  In  the  order  actually 
made,  the  Magistrate  tells  the  complainant  that  power  to  investigate  her 
complaint  **  belongs  to  the  Police;"  "  therefore, "  he  adds  **  you  are 
advised  according  to  the  Ruling  of  the  High  Court  to  make  your  complaint 
there." 

The  ruling  on  which  the  Magistrate  seems  to  rely,  viZj  the  High 
Court's  Resolution  No.  225  of  I8th  February  1870  had  no  bearing  on 
the  case  before  him.  His  order  is  reversed  and  he  is  directed  to  deal  with 
the  complaint  according  to  law. 


12  April  1888'  BiRDwooD  &  Pabsons,  JJ. 

Queen-Bmppess  v.  Phakeepa.t 

Criminal  Procedure   Code,   (Act    X  of  1882),   See.   2Z5^8eparaU   ehargea—Distinet 
(fences — Separate  sentences. 

When  the  accased  is  tried  at  one  trial  on  two  separate  charges  for  two  distinct  offences, 
and  convictions  are  recorded  on  both  charges,  separate  sentences  ought  to  be  passed. 

In  this  case  the  accused  was  convicted  of  the  offence  under  section  454, 
Indian  Penal  Code,  with  house-breaking  by  day  in  order  to  commit   theft 
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in  that  he  unlocked  the  door  of  a  house  of  the  complainant  and  entered 
into  it  in  order  to  commit  theft  and  of  an  offence  under  section  380, 
IndianPenal  Code,  of  theft  in.  a  building  and  was  sentenced  by  a  Magis- 
trate to  suffer  rigorous  imprisonment  for  six  months. 

Order. — As  there  were  separate  charges  for  two  distnict  offences  and 
convictions  were  recorded  on  both  charges,  separate  sentences  ought  to  have 
been  passed  for  each  offence^ QueeunEmpresa  v.  Vaair  Jan  (1).  The  Court 
alters  the  sentence  to  one  of  three  months'  rigorous  imprisonment  on  each 
conviction,'  the  sentences  to  commence  the  one  after  the  expiration  of  the 
other. 


6  April  18S8.  Nanabhaf,  Birdwood  <fe  Pabsona,  JJ. 

Queen-Emppess  v.  Uma.    Queen-Emppess  v.   Balaji.* 

Confession — Co-accused— Admissibility  of— Indian  Evidence  Act  {I  of  1872),  i9ec.30. 

The  confession  of  one  co-accnsed,  where  he  does  not  snbstantialljr  implicate  himself  to  the 
same  extent  as  he  implicates  the  other  co^ccnsed,  is  not  admissible  in  evidence  against  the 
latter. 

Confessions  made  bjr  accased  persons  at  a  joint-trial  cannot  he  treated  as  the  evidence  of 
accomplices  against  one  another. 

A  confession  must  be  taken  as  a  whole  and  considered  along  with  the  admitted  facts  of  the 
case,  and  the  accused  mast  be  jadged  bj  his  whole  conduct. 

Nanabhai  Haridas,  J. — We  are  of  opinion  that  the  conviction  against 
Uma  kom  Krishna  is  correct.  Her  confession  to  her  mother,  her  confession 
before  the  committing  Magistrate,  and  her  statement  before  the  Court  of 
Sessions,  leave  no  doubt  upon  our  minds  that  she  is  guilty  of  the  offence  of 
murder.  We  must,  therefore,  dismiss  her  appeal.  As  regards  the  case  of 
Babaji  }nn  Sathu  we  feel  some  difficulty.  We  differ  in  our  opinion  as  to 
the  force  of  the  evidence  against  him.  My  own  opinion  is  that  the  evidence 
is  not  sufficient  for  convicting  him  on  the  charge  of  murder.  His  statement 
in  the  Court  of  the  committing  Magistrate  does  not  amount  to  a 
confession  of  murder,  though  it  does  amount  to  a  confession 
of  the  two  other  charges  framed  against  him  under  sections  201  and  212 
respectively  of  the  Indian  Penal  Code.  The  statement  of  Uma,  which  goes 
against  him  does  not  appear  to  me  to  be  sufficient  to  convict  him  of  the 
offence  of  murder,  especially  having  regard  to  what  she  states  in  the  Court 
of  Sessions  when  pleading  to  the  charge  and  afterwards  in  her  examination 
at  the  close  of  the  trial;  and  there  is  no  other  evidence  that  he  either  com- 
mitted, or  assisted  in,  the  murder  of  the  child.  I  would  accordingly  reverse 
the  conviction  on  that  charge,  and  convict  him  on  the  other  two  chargesj 
sentencing  him  to  seven  years'  transportation    under  sections  59  and   201, 

(l)L  L.  R.  10  All.,  586. 
^Criminal  Buling  \9  of  IS88.    Criminal  Appeals  Nos,  196  of  1SS7  and  11  of  1888. 


Digitized  by  VjOOQ  IC 


1888]  QUKKN-IMP.   V.   VMJl.      QUfiBN-EMP.    i;.   BALAJI.  371* 

and  to  five  years'  rigorous  imprisonment  undar  section  212,  Indian  Penal 
Oode.  My  brother  Parsonsy  however,  thinks  otherwise.  He  is  for  uphold- 
ing the  conviction,  so  we  shall  refer  the  case  under  section  429,  Oriminal 
Procedure  Oode,  to  another  Judge,  the  Chief  Justice. 

Pabsoms,  J. — In  this  case  Uma  and  Babaji  have  been  convicted  by 
the  Sessions  Judge  of  Satara  of  the  murder  of  the  child  of  the  former  and 
have  appealed  to  this  Court.  The  chief  evidence  against  them  consists  of 
their  own  confessions  to  the  First  Class  Magistrate.  These  confessions, 
though  retracted  in  the  Sessions  Court  and  said  to  have  been  made  under 
police  tuition  and  compulsion,  are  proved  to  have  been  voluntarily  made 
and  we  agree  that  each  is  admissible  in  evidence  against  the  person  who 
made  it.  It  appears  from  them  as  well  as  from  other  evidence  in  the 
case  that  Uma  had  a  child  about  one  year  old,  that  in  consequence  of 
quarrels  with  her  husband  she  left  his  house,  that  her  own  relations  also 
would  not  keep  her,  that  taking  her  child  she  went  to  the  field  of  the 
second  accused  with  whom  she  had  been  criminally  intimate  for  some  two 
years  past.  That  she  met  him  there  and  that  they  agreed  to  go  away 
together.  As  to  what  happened  after  that,  each  of  the  accused  gives  a 
diflFerent  account.  Uma  says  *'  Babaji  said  he  would  kill  the  child  as  it 
was  a  hindrance  to  our  travelling,  and  he  took  the  child  from  me  (in 
another  place  she  says  I  gave  it  to  him)  and  twisted  its  neck  and  killed 
it  in  my  presence.  Babaji  and  I  then  hid  its  body  in  the  crop  in  his  field 
and  he  took  me  and  kept  me  in  his  hut  till  Deva  came  and  told  Babaji 
that  I  was  wanted. "  Babaji  says  "  I  advised  Uma  not  to  kill  the  child 
but  she  said  that  she  was  tired  of  it  as  it  was  a  hindrance  to  her  journey, 
so  saying  she  killed  the  child  in  my  presence.  I  and  Uma  took  the  body 
to  the  crop  where  we  hid  it  and  I  then  kept  Uma  with  me  for  three  days 
till  Deva  came  and  told  me  Uma  was  wanted."  Now  it  is  clear  on  the  inter- 
pretation of  section  30  of  the  Evidence  Act  that  the  confession  of  Uma  is 
not  admissible  in  evidence  against  Babaji  since  in  it  she  does  not  sub- 
stantially implicate  herself  to  the  same  extent  as  she  implicates  Bab^gi. 
The  Sessions  Judge  admits  this,  but  he  considers  that  the  confession 
is  admissible  as  the  evidence  of  an  accomplice.  Uma,  however,  never  gave 
evidence  as  an  accomplice  and  the  admission  into  evidence  of  the  confes- 
sion by  the  Sessions  Judge  is  the  more  strange  since  he  has  rightly  held 
that  the  statement   of  Babaji  is   not  admissible  in  evidence  against  Uma. 

In  point  of  fact  neither  are  accomplices  giving  evidence,  but  both  are 
accused  persons,  who  have  made  confessions  in  which  each  has  sought  to 
implicate  the  other  to  his  or  her  own  exculpation.  Such  a  confession 
would  be  evidence  ouly  against  the  person  who  made  it.  Rejecting  then 
the  confession   of  each  of  the  accused  entirely  in   considering  the  case 
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against  the  other^  it  has  to  be  seen  Ist  whether  Uma  is  guilty  of  mtirder^ 
2nd  whether  Babaji  is  guilty  of  murder.  With  regard  to  Uma,  I  concur. 
Her  case  is  very  clear.  There  is  not  only  her  confession  that  she  allowed 
Babaji  to  kill  the  child  (indeed  in  one  place  she  says  that  she  actually 
gave  the  child  to  him  for  him  to  kill),  but  there  is  also  the  evidence  of 
her  mother  and  others  to  whom  she  stated  that  she  and  Babaji  had  killed 
the  child.  With  regard  to  Babaji,  the  case  is,  in  my  opinion,  equally  clear. 
It  is  true  there  is  only  his  confession  to  implicate  him  in  the  crime.  In 
it,  however,  he  admits  that  he  heard  Uma  say  that  she  was  going  to  kill 
the  child  as  it  was  a  hindrance  to  the  journey  she  was  about  ta  make  with 
hini.  He  further  admits  that  he  saw  hex  killing  it  and  that  he  did  nothing  to 
prevent  her  and  he  admits  that  after  the  murder  he  with  her  concealed  the 
body  and  harboured  her  for  several  days.  Such  a  confession  is  to  my  mind 
proof  positive  of  guilt.  He  says  he  advised  her  not  to  kill  the  child.  But 
this  is  not  proved,  and  is,  in  my  opinion^  false;  for  can  it  for  an  instant  be 
supposed  that  the  mother  would  have  killed  the  child  if  he  had  really 
advised  her  not  to  do  so  or  had  offered  to  take  the  child  with  them  ? 
Can  it  even  be  presumed  that  the  mother  alone  would  have  had  the  heart 
or  the  strength  to  kill  her  child  ?  It  is  impossible  for  me  to  hold  that 
Babaji  is  entitled  to  be  acquitted  of  the  murder,  because  in  his  confession 
he  does  not  admit  that  he  actually  killed  the  child  or  say  in  so  many 
express  words  that  he  abetted  Uma  in  the  killing.  I  cannot  allow  my 
own  common  sense  to  be  bound  by  any  such  restrictions.  I  must  take 
the  confession  as  a  whole  and  I  must  also  consider  that  confession  along 
with  the  admitted  facts  of  the  case  and  I  must  judge  the  accused  by  his 
whole  conduct.  When  this  is  done,  there  remains  no  doubt  in  my  mind, 
that  he  did  abet  the  murder  of  this  child,  if  he  did  not  actually  kill  the 
child  himself.  My  opinion  therefore  is  that  the  conviction  for  murder 
is  good  and  that  the  sentence  should  stand.  As,  however,  I  differ  from 
my  learned  colleague  on  the  point  as  to  whether  the  confession  of  Babaji 
proves  that  he  is  guilty  of  murder,  the  case  must  go  to  a  third  Judge. 
If  that  Judge  is  of  opinion  that  the  cofession  does  not  justify  a  conviction 
for  murder,  then,  I  concur,  with  my  learned  colleague  in  altering  the 
conviction  for  murder  under  section  302  of  the  Indian  Penal  Code  to  con- 
victions under  sections  201  and  212  of  the  Indian  Penal  Code  and  the  sen- 
tence of  transportation  for  life  to  a  sentence  of  transportation  for  seven 
years  and  a  sentence  of  rigorous  imprisonment  for  five  years  respectively, 
the  latter  sentence  to  commence  on  the  expiration  of  the  former. 

BiRDWOOD,  J.—  This  case  has  been  referred  to  me  by  the  Chief  Justice. 
I  am  of  opinion  that,  though  the  appellant  Babaji  says  in  his  confession 
that  he  advised  Uma  not  to  kill  the  child,  there  can   be  little  doubt   that 
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tliat  statement  is  false.  Any  such  advicei  if  given  in  earnest,  the  accused 
Babaji  could  at  once,  by  the  use  of  moderate  force,  have  compelled  Uma 
to  adopt.  But  he  did  no  such  thing.  On  the  contrary,  though  by  his 
own  admission  he  must  have  known  well  that  Uma  was  going  to  kill 
the  child,  he  stood  by  while  she  killed  it  and  he  helped  her  to  dispose  of 
the  dead  body  and  harboured  her  for  several  days.  The  facts  admitted  by 
him  justify  to  my  mind  only  one  inference  and  that  is  that  Babaji  was 
acting  in  concert  with  Uma  and  that  he  was  equally  with  her  guilty  of 
murder.  I  think  that  the  Court  is  quite  at  liberty  to  disregard,  while 
considering  the  case  as  against  Babaji,  any  self-exculpatory  statement 
contained  in  his  confession  which  it  disbelieves.  I,  therefore,  concur  in 
the  opinion  expressed  by  Mr.  Justice  Parsons.  The  appeal  of  Babaji  must 
be  dismissed. 

Okdbb. — The  appeal  of  Babaji  bin  Sathu*  is  dismissed  according  to 
the  opinion  of  the  majority  of  the  Court  (for  the  reasons  stated  by  the 
Hon'ble  Mr.  Justice  Birdwood). 


19  April  18S8.  Bibdwood  &  Pabsons,  JJ, 

Queen-Emppess  v.  Oovinda.* 

District  2funieipal  Act  {Bom,  Act  T/ 0/  1878),  Sec,12^Bye  Law^Bir\h  or  deaths 
ParcTtt—Quardian-^Servant, 

The  dnty  of  giving  information  to  the  Municipality  abont  the  birth  of  a  child  is  imposed  on 
the  parent  or  guardian  of  a  child,  or  in  the  case  of  the  death,  illauss  or  inabilitj  of  the  parent 
or  gaardian,  on  the  occupant  of  the  house  in  which  the  child  is  born,  and  not  on  the  serrantof 
nch  occupant. 

Obdeb — As  the  duty  of  giving  information  to  the  Municipality  as  to  the 
birth  of  a  child  is  imposed  in  the  first  place  on  tjie  parent  or  guardian  of 
the  child  or  in  the  case  of  the  death,  illness,  or  inability  of  the  parent,  or 
guardian,  or  the  occupier,  of  the  house  in  which  the  child  is  born,  the 
convigtion  of  the  accused,  who  was  merely  a  servant  of  the  occupier,  was 
illegal. 

The  Court,  therefore,  reverses  the  conviction  and  sentence  and  the  order 
as  to  court-fees  and  directs  the  fine  and  court-fees  if  levied  to  be  refunded. 


19  April  1888*  Bibdwood  &  Pabsons,  JJ. 

Queen-EmppesB  v.  Nanesaheb.f 

Criminal  Procedure  Code  (Act  X  of  1SS3),  See.  ^Afi^CompensoHon — Bepayment  of  the 
sum  qfftred/or  bribery. 

A  Magistrate,  acting  under  section  545  of  the  Code  of  Criminal  Procedure,  cannot,  in  award* 
ing  compensation  oat  of  the  fine  imposed  upon  the  accused,  order  the  payment  of  the  sum  to  the 
complainant  which  be  might  hare  given  to  the  accused  for  bribing  others. 

•Criminal  Ruling  20  of  1888.    Criminal   Reference   No.  88  of  1888. 
^Criminal  Buiing  11  of  1888.    Criminal  Review  No.  83  of  1S8S. 
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The  accused  was  charged  under  section  162|  Indian  Penal  Code,  of 
taking  gratification  in  order  by  corrupt  or  illegal  means  to  induce  a  pub- 
lic servant,  in  that  he  accepted  Rs.  95  from  the  mother  of  the  complainant 
for  the  Palel  and  others  in  order,  by  corrupt  means,  to  induce  the  Patel  to 
release  the  complainant  who  was  arrested  on  a  supposed  charge  of  burning 
some  stacks.  The  First  Glass  Magistrate  of  Ealladgi  sentenced  the 
accused  to  rigorous  imprisonment  for  one  month  and  to  a  fine  of  Rs.  25Q 
and  directed  that  out  of  the  fine  Rs.  105  to  be  paid  to  the  mother  of  the 
complainant,  Rs.  95  being  the  sum  paid  by  her  to  the  accused  and  Rs.  10 
being  the  cost  of  prosecution. 

Order. — The  Court  reverses  the  Magistrate's  order,  directing  that 
Rs.  95,  the  amount  of  the  bribe  paid  by  Adiveva,  should  be  repaid  to  her, 
such  order  being  opposed  to  clause  (6)  of  section  545  of  the  Code  of  Crimin- 
al Procedure. 


19  April  1888.  Bibdwood  &  Pabsohs,  JJ. 

Queen-Emppess  v.  OiPdhaplal.* 

Sanctton—ApplieatioH,  granting  of— Sub-Judge— Indian  Ptnal  Code  {Jet  XLFof  I860)— 
Obtaining  afraudulant  decree* 

Before  granting  a  sanction  for  prosecution  for  an  offence  nnder  section  210  of  the  Indian 
Penal  Code,  the  Subordinate  Jndge  ought  to  satisfy  himself  whether  there  was  a  prima  faeie 
case  against  the  accused  that  he  had  committed  the  offence. 

Per  Curiam. — The  application  made  to  the  Sub-Judge  for  sanction 
to  prosecute  the  applicant  under  section  210  of  the  Indian  Penal  Code 
contains  no  allegation  that  the  applicant  obtained  a  decree  against  Jodhaji 
for  a  sum  not  due  or  for  a  larger  sum  than  was  due.  Fraud  is  allied 
only  on  the  ground  that  the  applicant,  knowing  that  the  Collector  was 
manager  of  Jodhaji's  estate  under  Act  XXXV  of  1858,  sued  Jodhaji  with- 
out making  the  Collector  a  party  to  the  suit.  In  granting  sanction,  under 
section  195  of  the  Code  of  Criminal  Procedure,  the  Sub-Judge  nowhere^ 
in  the  reasons  for  his  order,  says  that  the  claim  was  a  false  claim  or  takes 
into  consideration  the  question  whether  a  prosecution  under  section  210  of 
the  Indian  Penal  Code  would  probably  be  successful  or  not.  He  merely 
says  that  he  sees  no  objection  to  his  granting  the  sanction  applied  for  by 
the  Collector.  The  District  Judge  has  declined  to  revoke  the  sanction. 
The  Sub-Judge,  before  granting  the  application,  ought  to  have  satisfied 
himself  whether  there  was  a  prima-fade  case  against  the  applicant  that 
he  had  committed  the  offence  punishable  under  section  210  of  the  Indian 
Penal  Code.  No  evidence  is  pointed  out  to  us  upon  which  it  can  be  found 
that  there  was  a  prma-/aoie  case  against  him.  We,  therefore,  rever£e 
the  orders  of  the  Courts  below. 

^Criminal  Ruling  22  of  188S.    Criminal  Application  for  ReYiaionNo.  43  of  1888. 
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f^  AprU  1888.  BIBDWOOD  &  Pabson8,JJ, 

Queen  Emppess  v.  Oema.* 

CrimiMl  Procedure  Code  {Act  X  of  1992),  Sec.  in^Opium  Act  (/qf  1878X  See.  ^—Ma- 
gistrate — Jurisdiction. 

A  Second  Class  Magistrate  cannot  refuse  to  take  ap  a  case  of  importing  opinm  into  British 
India  without  a  lieense,  although  empowered,  under  section  191,  Criminal  Procedure  Code,  and 
sections  of  the  Opiom- Act,  to  take  cognisance  of  the  offence  and  trj  the  case,  merely  on  the 
ground  that  the  grayitj  of  the  offence  required  severer  punishment  than  he  was  competent  to 
inflict. 

In  this  case  the  accused  imported  from  Malwa  one  maund  and  27 
seers  of  opium  into  the  limits  of  Dohetd  without  a  license  to  do  so.  The 
accused  were  sent  up  to  the  Second  Glass  Magistrate  of  Dohad  by  order  of 
the  District  Police  Inspector*  On  arrival  of  the  accused,  the  Second  Class 
Magistrate  refused  to  entertain  them  saying  the  case  was  beyond  his  powers. 
The  case  was  thereupon  tried  by  the  First  Class  Magistrate  of  Dohad. 

On  the  matter  coming  to  its  notice,  the  High  Court  requested  the  Dis- 
trict Magistrate  to  "  report  whether  the  Magistrate  Second  Class  to  whom 
the  accused  were  first  forwarded  by  the  Police  was  empowered  under  Section 
191,  Criminal  Procedure  Code,  to  take  cognizance  of  the  offence  upon  a 
police  report  and  also  under  section  3  of  Act  I  of  1876  to  try  the  case.  " 
The  District  Magistrate  reported  in  the  affirmative. 

Order: — The  First  Class  Magistrate  seems  to  have  acted  illegally.  The 
Court  is  of  opinion  that  the  Second  Class  Magistrate  acted  illegally  in  re. 
fusing  to  take  up  the  case.  The  record  and  proceeding  to  be  returned 
with  the  above  remarks. 


26  April  18%8.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Babaji.t 

Workman's  Bre'ach  of  Contract  Act  (X///o/1859),  See.  %^Magistrate — Order, ^^ 
The  Magistrate  can,  nnder  section  S  of  the  Workman's  Br?ach  of  Contract  Act,  onljr  order 
a  person  to  perform  the  work  nndetraken;  he  cannot  then,  also  order  that  in  default  the  work- 
man should  suffer  a  sentence. 

The  accused  was  charged,  under  section  2  of  Act  XIII  of  1859,  with 
breach  of  contract  as  a  labourer,  in  that  he  having  received  an 
advance  of  Rs.  11-2-0  from  complainant  in  consideration  of  work  to  be 
performed  as  a  labourer  which  he  undertook  to  perform  wilfully  neglected 
to  perform  ttie  same.  The  First  Class  Magistrate  of  Poona  ordered  the 
accused  to  perform  the  work  ^undertaken  by  him  within  three  months  or 
in  default  to  undergo  rigorous  imprisonment  for  twenty  days. 

Order. — The  Court  alters  the  order  of  the  Magistrate  First  Class  by 
directing  that  the  accused  shall  perform  or  get  performed  the  work,  on 
account  of  which   he  received  an  advance,  according  to  the  terms   of  his 

♦Crtwinfl/  Buling  28  qf  1888.    Criminal  Reyiew  No.  86  of  1888^ 
\Oriminal  Buling.,  24  of  1888.    Criminal  Review  No.  88  of  1888. 
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contract,  such  being  the  only  order  as  to  the  performance  of  the  work  which 
could  be  legally  passed  under  section  2  of  Act  XIII  of  1859.  The 
Magistrate's  order  for  the  imprisonment  of  the  accused  is  also  ill^al.— 
See  Reg  v.  Jom  hin  Balu  (1). 


26  April  1888.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Maneklal.* 

Juritdietion — Britiih  India — Bolitieal  Agency-^Distriet  Magistrate. 
A  District  Magistrate  cannot  legally  dispose  of  a  criminal  case  at  a  place  not  in  British 
India. 

The  petitioner  was  a  public  servant  at  Godhra  in  the  Panch  Mahals  ; 
the  acts  alleged  against  him  were  said  to  have  been  committed  in  the 
Panch  Mahals.  The  District  Magistrate  of  Panch  Mahals  tried  the  peti- 
tioner at  Pandu,  in  the  Rewa  Eantha  Agency  (beyond  the  limits  of  Panch 
Mahals),  for  offences,  falling  under  sections  161  and  420  of  the  Indian 
Penal  Oode,  and  sentenced  him  to  undergo  rigorous  imprisonment  for 
three  months. 

The  petitioner  applied  to  the  High  Court  contending,  wter  alia,  that 
the  trial  and  conyiction,  having  taken  place  without  the  Panch  Mahals  Dis* 
tricty  were  illegal  and  without  authority. 

Mr.  Ookaliaa  K.  Parekh,  for  the  accused. 

Order: — The  District  Magistrate  should  be  informed  that  he  could  not 
legally  dispose  of  the  case  at  a  place  not  in  British  India. 

As,  however,  the  application  has  been  withdrawn,  the  Court  makes 
no  order  in  the  case. 


fS6  April  2888.  Bibdwood  &  Parsons,  JJ. 

Queen-Empress  v.  Mhadnaok.t 

P^nal  Oode  (Act  XLFof  I860),  Seetion  SOS— Divine  diifdeature-^Qfenee. 
Where  tlie  aoonaed  volantarilj  attempts  to   came  a   perion  to  omit  to  do  what  he  was 
legally  entitled  to  do  by  attempting    to  induce  the  latter  to  belieye  that  he  would  otherwise  be 
rendered  by  an  act  of  the  accused  an  object  of  difine  displeasure,  the  accused  commits  the  offence 
under  section  508  of  the  Indian  Penal  Code. 

The  complainant  Mahomed  was  the  Police  Patel  of  Punderi.  Under 
the  standing  orders  he  was  bound  to.send  monthly  returns  of  births  and 
deaths  occurring  in  the  village,  to  the  Mahalkary.  ^e  accused,  a  Mhar 
of  the  village,  was  bound  by  Government  Rules  to  convey  these 
returns  to  the  Mahalkary' s  office,  for  which  work  he  was  allowed 
remuneration.  On  the  5th  August  1887,  the  Police  Patel  told  him  to  take 
the  returns  for  the  preceding  month  to  Mandanghad  where  the  Mahalkary's 

^Criminal  Ruling  85  of  1S88.    Criminal  Application  for  Revision  No.  66  of  188S. 
tCriminal  Reference  No.  45  of  1888.    (I)  4  B.  H.  C.  R.  37;  6  M.  H.  C,  R.  App.  84. 
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office  was  located.  The  accused  declined  to  do  so  saying  that  he  had  other 
business  to  attend  to :  but  the  Police  Patel  insisted  on  his  doing  the 
business  first.  The  accused  then  lifted  up  a  stone  and  struck  one  blow 
on  his  own  hand  with  it  exclaiming  that  the  wrath  of  God  (citing  the 
name  of  gods)  would  rest  on  the  Patel  after  which  he  went  away.  In 
consequence  of  this  the  complainant  was  put  in  fear  of  the  divine  dis- 
pleasure. 

Ordeb. — As  the  accused  voluntarily  attempted  to  cause  the  Patel 
to  omit  to  do  what  he  was  legally  entitled  to  do,  viz.,  to  send  him  with 
certain  returns  to  a  certain  place,  by  attempting  to  induce  the  Patel  to 
believe  that  he  would  be  rendered  by  the  act  of  the  accused  an  object  of 
divine  displeasure.if  hedid  the  thing  which  it  was  the  object  of  the  accused 
to  cause  him  to  omit  to  do,  this  act  of  the  accused  was  an  offence  against 
section  508,  Indian  Penal  Code,  and  the  conviction  appears  to  be  legal. 


3  May  1888.  Bibdwood  Ss  Pabsonp,  JJ. 

Queen-Emppess  v.  Ravji.'*' 

Penal  Code  {Act  XLV  0/I86O),  See.  \^^— Survey  officer— Forbiddiiig  to  measure  lands  in 
a  particular  manner,  • 

To  forbid  a  survey  measarer  tomeasnre  land  in  a  particnlar  manner,  without  nsing  or 
threatening  to  nse  force  to  prevent  him  from  doing  so,  does  not  amount  to  the  offence  of  volun- 
tarily obstructing  a  public  servant  In  the  discbarge  of  his  public  functions. 

In  this  case  the  accused,  the  cultivators  of  Monje  Tirwandi,  obstructed 
one  Hari  Shiwaji,  a  measurer  from  the  Survey  Department,  to  measure 
lands,  saying  that  the  measurement  of  the  lands  should  be  made  in  a 
particular  manner  different  in  direction  from  that  in  which  he  was  doing  as 
might  be  suitable  for  them  to  cultivate  the  lands.  The  Second  Glass  Magis- 
trate of  Malsiras  convicted  them  of  an  offence  under  section  186,  Indian 
Penal  Code. 

The  District  Magistrate  of  Sholapur  being  of  opinion  that  no  offence 
was  brought  home  to  the  accused  made  this  reference  to  the  High  Court 
stating  :  ^'  All  that  the  accused  persons  seem  to  admit  is  that  when  the 
measurer  was  measuring  certain  land  in  a  particular  manner,  they  forbade 
him  to  do  so.  It  does  not  appear  that  they  either  used  force  or  threatened 
to  use  force  to  prevent  him." 

Order. — The  Court  reverses  the  conviction  and  sentence  as  the  words 
attributed  by  the  complainant  to  the  accused  do  not  amount  to  an  obstruc- 
tion of  a  public  servant  in  the  discharge  of  his  public  functions  and  directs 
the  fine,  if  levied,  to  be  refunded. 

•Criminal  Baling  37  of  1S8S.  Criminal  Reference  No.  49  of  ISSS, 
48 

Googie 


Digitized  by  VjOOQ 


378  UNREPORTBD    CRIMINAL  OASES.  [188& 

S  May  18^8.  Bibdwood  &  Pabsoks,  JJ^. 

Queen-Emppess  v.  Napsldas.* 

Opium  Act  (T€fl676\  Section.  9  (e>— Car<Man~Oj>ltMii. 

One  Vaghaji  hired  the  accnied  with  his  cart  to  carry  cmnin-eeed  from  Ranapnr  into 
British  India.  Illicit  opium  was  found  concealed  in  the  cnmin-seed,  and  Vaghaji  and  the 
accused  were  both  conricted  of  an  offence  under  section  9  (e)  of  the  Opium  Act: — 

Held,  that  in  the  absence  of  evidence  that  the  accused  knew  that  Vaghaji  was  carrying 
opium  in  his  cart,  his  conyiction  could  not  stand. 

In  this  case  the  accused  were  convicted  under  section  9  of  the  Opium 
Act  of  illegally  importing  opium  without  a  license  in  that  the  accused 
imported  opium  weighing  39  seers  from  Ranapur  in  Bengal  Presidency 
to  Dohad  without  a  pass.  The  accused  Narsidas  was  sentenced  to  rigorous 
imprisonment  for  one  year  and  a  fine  of  Rs.  300  and  the  accused  Vaghaji 
was  sentenced  to  rigorous  imprisonment  for  one  month. 

Order. — The  Oourt  reduces  the  sentence  of  imprisonment  in  the  case 
of  accused  Narsidas  aUas  Ghhagan  Harjivan  to  six  months.  The  Court 
reverses  the  conviction  and  sentence  recorded  against  accused  Yaghigi 
Bapuji  as  there  is  nothing  to  show  that  he  knew  that  the  accused  No.  1 
was  carrying  opium  in  his  cart. 


3  May  1888.  ^  Birdwood  A  Parsons,  JJ. 

In  pe  JeysaiifiT.t 

Criminal  Procedure  Code  (Act  X  af  18S2),  See,  IS^^Magisirate-^Order-^Bona  fide 
dispute. 

Where  there  is  a  bona  fide  dispute  between  a  prirate  individual  and  Ooyernmect  as  to 
the  right  to  the  ground  on  which  an  encroachment  is  alleged  to  have  been  made  bjr  the  former  bj 
building  a  wall,  a  Biagistrate  should  not  proceed  under  section  18S  until  that  dispute  is  settled. 

The  Sessions  Judge  of  Surat  in  making  the  reference  to  the  High  Court 
observed:  **  Mr.  Robertson  some  time  last  year  received  information  that 
one  Jesung  Madhavsang  had  encroached  on  Government  ground  near  his 
house  by  building  a  wall  thereon :  and  he  issued  orders  to  Mamlatdar 
on  the  subject.  Mr.  Umedram,  having  succeeded  Mr.  Robertson  as  Magis- 
trate, First  Glass,  Bardoli,  made  a  conditional  order  on  29th  June  1887 
under  section  133,  Criminal  Procedure  Code,  the  time  for  appearance  fixed 
by  the  order  being  one  month.  This  order  was  not  served  until  the  I2th  July 
1887.  On  the  29th  July,  Jesang  sent  an  application  to  the  Mamlatdar,  who 
was  the  Magistrate  before  whom  he  was  directed  to  appear.  In  that  ap- 
plication he  said  that  he  was  sick  and  therefore  unable  to  appear  but  that 
the  giound  was  his  own  as  would  be  seen  if  a  jury  were  appointed.  This 
application  was  rejected  because  it  was  on  a  stamp  of  one  anna  instead  ojf 
eight  annas.     Jesung  thereupon  on  the  6th  August   presented  a  fresh  ap- 

^Criminal  Ruling,,  28  oj  1888.    Criminal  Review  No.  108  of  1888. 
\Cr%minal  Buling  89  of  1888.    Criminal  Xicference  No.  47  J  1S8S. 
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plication  on  a  properly  stamped  paper  claiming  a  jury.  No  order  appears 
to  have  been  passed  on  this  application  and  on  the  13  September  the  papers 
were  transferred  from  Mr.  Umedram  to  Mr.  Robertson,  who  had  resumed 
charge  of  the  Taluka.  This  officer  appears  to  have  made  no  further  en. 
quiry  but  on  the  19th  November  1887  he  made  absolute  the  order  of  the  29 
June  and  gave  notice  of  the  fact  to  Jesang  under  section  140,  Criminal  Pro- 
cedure Code,  No  steps  however  were  taken  to  enforce  the  order  by  Mr. 
Robertson.  The  proceedings  in  the  case  were  in  January  1888  transferred 
to  Mr,  Dadabhai,  who  had  been  appointed  to  exercise  the  powers  of  a  Magis* 
trate,  First  Class,  at  Bardoli,  and  on  the  13th  February  1888,  Mr.  Dadabhai 
issued  a  second  order,  a  repetition  of  that  dated  the  19th  November  1887,  to 
the  effect  that  the  conditional  order  of  the  29th  June  1887  was  made  abso- 
lute. I  am  of  opinion  that  Mr.  Robertson's  order  of  19th  November  1887 
and  Mr.  Dadabhai's  order  of  13th  February  1887  cannot  be  maintained  be- 
cause they  were  passed  without  evidence.  It  appears  from  the  proceedings 
that  the  obstruction  complained  of  was  not  an  obstruction  which  in  any  way 
interfered  with  the  ordinary  rights  of  the  public :  it  was  an  alleged  encroach 
ment  on  ground  which  the  revenue  authorities  claimed  to  belong  to  the 
state  but  which  Jesang  asserted  was  his  own  property.  The  question  to 
be  decided  was  whether  the  ground  belonged  to  the  State  or  to  Jesang  who 
had  built  the  wall  thereon,  which  was  a  question  for  a  Civil  Court.  Jesang 
had  distinctly  disputed  the  assertion  that  the  ground  belonged  to  Govern- 
ment and  this  point  ought  to  have  been  cleared  up  before  he  could  proper- 
ly be  required  to  repaove  his  wall,  Baawmdiny.  BaharaZi  (1);  Askiwmia  v. 
Subdarmia  (2),  and  Lalmia  v.  Nazir  Khalashi  (3).  I  have  therefore  the 
honour  to  suggest  that  the  orders  of  Mr.  Robertson  of  the  19th  November 
1887  and  Mr.  Dadabhai  of  the  13th  February  1888  be  cancelled  and  that 
the  Magistrate  having  jurisdiction  be  now  directed  to  take  such  evidence 
as  may  be  necessary  and  to  pass  an  order  according  to  law." 

Order. — As  there  was  a  bona  fide  dispute  as  to  the  right  to  the  ground 
on  which  the  mill  was  built,  the  Magistrate  should  not  have  proceeded 
under  section  133  of  the  Code  of  Criminel  Procedure  until  that  dispute  was 
settled.    Basa/ruddm  v.  BaJiarali  (1)  and  Aakarmia  v.  Sabdarmia  (2). 

The  Court,  therefore,  reverses  the  order  of  the  Magistrate  First  Class. 


8  May  1888.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Dasrdu.* 

Village  Police  Act  {Bam.  dot  FlII\of  1867),  Section  16  (5)— Aft7*-6u**— Bttier— BtfAftf— 
Filth. 

Milk-bush  put  in  a  river  for  the  purpose  of  catching  fish  is  not  refuse  or  filth  within  the 
meaning  of  section  16,  clause  5  of  the  Village  Police  Act. 

(1)  I.  L.  M.  11  Cal.  8.     (2)  I.  L.  R.  12  Cal.  137.    (3)  I.  L,  B,  12  Cal.  696. 
•Criminal  Ruling  80  of  1888,    Crimiaal  Reference  No,  51  of  1888, 
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The  accused  Dagdu  placed  prickly  pears  in  a  river  to  catch  fish  and 
thereby  spoilt  the  water  of  the  river  for  drinking.  There  were  wells  of 
drinkable  water  in  the  village  and  the  river  was  not  set  apart  for  drinking 
purposes  under  section  16  of  the  Bombay  Act  VIII  of  1867.  The  Police 
Patel,  upon  these  facts,  sentenced  the  accused  to  pay  a  fine  of  annas  eight. 

The  District  Magistrate  of  Nasik,  in  making  this  reference  to  the 
High <7ourt,  observed:  ''The  sentence  passed  appears  illegal  as  the  act 
of  the  accused  does  not  fall  under  any  of  the  clauses  of  section  16  of  the 
Act/' 

Order. — The  conviction  and  sentence  are  reversed  as  the  milk'bush 
put  by  the  accused  in  the  river  to  catch  fish  was  not  refuse  or  filth  within 
the  meaning  of  section  11,  clause  5,  of  Bombay  Act  YIII  of  1867  and  directs 
that  the  fine,  if  paid,   be  refunded. 


8  Mayl8S8.  Bird  wood  &  Parsons,  JJ. 

Queen-Emppess  v.  Sakhapam.t 

Workman^s  Breach  of  Contract  Act  {XIII of  1869),  8ec^  i^Advance,  repayment  of —Sen' 
tence  in  default. 

A  Magistrate  ordering  an  artificer,  workman  or  labourer  to  repay  the  money  advanced,  or  anj 
part  thereof,  or  to  perform  or  get  performed  the  work  according  to  the  terms  of  the  contract 
under  section  3  of  the  Workman's  Breach  of  Contract  Act,  cannot,  at  the  same  time, sentence  him 
to  imprisonment  in  case  he  sbonld  fail  to  comply  with  the  order.  Snch  a  sentence  cannot  be 
passed  nntil  the  failure  is  prored  to  hare  occurred. 

The  accused  was  found  to  have  committed  breach  of  contract  as  a 
workman  in  that  the  accused  having  received  an  advance  of  Rs.  70-4-6 
from  the  complainant  in  consideration  of  work  to  be  done  as  a  brass-founder 
which  he  undertook  to  perform,  wilfully  neglected  to  perform  the  same. 
The  First  Class  Magistrate  of  Poona  ordered  the  accused  to  perform  the 
work  he  undertook  in  accordance  with  the  terms  of  his  contract  or  in 
default  to  undergo  six  weeks'  imprisonment   with  hard  labour. 

Order. — The  Court  reverses  the  order  of  imprisonment  in  default  as 
it  could  not  legally  be  made  till  the  artificer,  workman,  or  labourer  had 
failed  to  comply  with  the  order  made  under  the  section* 


8  May  1888.  Bibdwood  &  Pabbohs,  JJ. 

Queen-EmppesB  v.  Tulslpam.* 

P^nalOode(ActXLFof\9W),  Sectione  9»,  186— PtaWw  Officer^Survep  o^fflcer^CoUee^ 
t0T*9  order  ultra  vires-^ManUatdar^Potsessory  suit^Mamlatdar'a  Courts  Act  (Bom. 
Act  III  of  IB7B). 

A  Mamlatdar  cannot*  in  the  execution  of  the  decree  passed  in  a  possessor/  suit,  refer  the 
matter  to  the  Collector  in  case  of  difflcultf  in  executing  it.    A  snrrej  officer  deputed  bj  the 
Collector  to  attend  to  the  execution,  is  not  a  public  senrant  in  the  discharge  of  his  public 
tCrtaitfial  Buling  81  </1888.  Criminal  Reyiew  No.  116  of  1888. 
*OHwHnal  Buling  88  of  1888.    CrimiDal  Application  for  Revision  No.  10  of  1888. 
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functions,  and  penonB  obetnictiDg  him  cannot  be  con7icted  of  an  offence  nnder  section   186' 
Indian  Benal  Code, 

Section  99  of  the  Indian  Penal  CJode  does  not  shield  an  officer  whose  act  Is  altogther  illegal. 
Per  Curiam. — The  accused  in  this  case  have  been  convicted  of  volun- 
tarily obstructing  a  public  servant   in  the   discharge   of   his  public  func- 
tions.    They  obstructed  a  surveyor   who   was    sent    by   the   Collector   to 
measure  off  some  land  in  the  possession   of  the  accused   and  to   give  pos* 
session  of  it  to  the  decree-holder  in  a  suit  brought   against  the    accused  in 
the  Mamlatdar's  Court  under  Bombay  Act  III  of   1876.     The  Mamlatdar 
had  found  some  difficulty  in  executing   the   decree  in  the   manner  contem- 
plated in  the  Act,  as  the  village   officers   had   reported  that  there   was  no 
land  corresponding  to  the  boundaries  specified  in  the   plaint   and  that  the 
parties  were  joint  owners  and  in  joint  occupation  of  the  land  in  suit.     The 
decree-holder  had  sued  for  a  certain  specific  portion   of  land,  not  for  parti- 
tion.    Indeed  he  could  not  have  brought  a  suit    for  partition  in  the  Mam- 
latdar's  Court,  nor  could  the  Mamlatdar  have  decreed  partition.     In    the 
difficulty  in  which  the  Siamlatdar  found  himself,  he  asked  for   advice   and 
instructions  from  the  Collector,  who  sent  for  the  papers  in  the    case  and 
issued  an  order  to  the  Surveyor  to  execute   the  decree.     That   order   was 
one  which  the  Collector  had  no  authority  to  issue.     He  was   not   asked   by 
the  Mamlatdar  to  execute  his  decree.     Indeed   the  Mamlatdar   could  not 
legally  have'asked  him  to  do  so.     The  surveyor,  acting  under  the   Collect- 
or's orders,  was  not,  therefore,  discharging    a  public  function  ;  and  the  act 
of  the  accused  could  not  have  been  an  offence  against  section    186   of  the 
Penal  Code.     It  is  argued  by  the  Government  Pleader   that  the    surveyor 
was  protected  by  the  first  paragraph  of  section  99  of  the   Code,  and   that 
there  was  no  right  of  private   defence   against   any   act   done   by   him  in 
good  faith  under  colour  of  his  office.    But  that  was  not  so  ;   for  the   protec- 
tion given  by  that  section  to  a  public   officer,    who,    acting  in   good  faith 
under  colour  of  his  office,  does  an  act    not   causing   the   apprehension   of 
death  or  of  griveous  hurt,  which  may  not   be   strictly  justifiable  in    law, 
does  not  extend  to  an  officer  whose  act  is  altogether  illegal.     Nor  was  the 
surveyor  protected  by  the  second  paragraph  of  section  99,  for,  though  he 
was  acting  by  the  direction  of  the   Collector,  still   the   Collector's   order 
was  so  entirely  idtra  vi/res  as  to  leave  no    room  for  the  operation  of  the 
section.    We  must,  therefore,  reverse  the  conviction  and  sentence  recorded 
against  the  accused  and  direct   that    the  fines  to  which  they   have  been 
sentenced  be  refunded. 
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15  May  1888.  Nanabhai  &  Pabsohs,  JJ. 

Queen-Emppess  v.  Rupaya.* 

Orimtnal  Procedure  Code  (Act  X  cf  788S),  e^ee.  S47'-Magittrate'-CommUtal^86$wmi 
(kmri. 

The  aconsed  threw  his  wife  down  and  deliberately  kicked  her  several  limes,  thns  inflict, 
ing  injnrieg  which  caused  her  death.  The  Magistrate,  First  Olass,  convicted  him  of  vohin- 
tarilj  causing  hart,  and  sentenced  him  to  five  minutes'  simple  imprisonment:— 

Held,  that  in  each  a  case,  where  death  is  caused  bj  violence,  the  accused  ought  not  to  have 
been  finally  dealt  with  by  the  Magistrate,  but  should  have  been  committed  to  the  Court  of 
Sessions  on  charges  of  culpable  homicide  and  voluntarily  causing  grievous  hurt. 

The  accused  in  this  case  returned  home  one  day  at  noon  and  found 
his  wife,  Bhagi,  absent,  who  had  gone  to  her  mother  who  lived  at  a  village 
six  miles  distant.  The  accused  followed  her  later  in  the  day  and  found  her 
outside  the  house.  The  witnesses  saw  Bhagi  lying  on  the  ground  and  the 
accused  kicking  her  with  his  bare  feet:  they  carried  her  in  a  senseless 
condition  to  her  mother's  house  where  she  died  on  the  day  follow- 
ing. The  accused  himself  said  that  he  came  home  from  work  at  noon 
and  found  his  wife  absent;  that  he  was  hungry  and  got  angry  and  went  to 
his  wife's  mother's  house,  that  he  saw  his  wife  outside  the  house,  caught 
her  by  the  hands  and  told  her  to  come  home,  that  she  shoved  him  and 
that  he  kicked  her. 

Upon  these  facts,  the  First  Class  Magistrate  of  Thana  charged  the 
accused  with  voluntarily  causing  hurt  and  sentenced  him  under  section 
323,  Indian  Penal  Code,  to  undergo  five  minutes'  simple  imprisonment. 

The  District  Magistrate  of  Thana  referred  the  case  for  the  orders  of 
the  High  Court,  observing: — '*In  his  reasons  for  finding  the. Magistrate  has 
stated  his  conclusion  that  the  deceased  died  in  consequence  of  the  kicks 
she  received,  but  that  '*the  amount  of  hurt  intended  was  evidently  only 
simple  hurt,"  and  that  the  "accused  had  very  great  cause  for  provocation 
and  took  the  only  way  of  correcting  his  wife  possible  among  people  of 
his  class."  He  further  remarks  that  neither  the  accused  nor  any  one 
else  could  have  known  that  she  had  a  bad  spleen. 

The  assumption  of  the  Magistrate  that  the  deceased  had  a  diseased 
spleen  is  apparently  based  on  what  he  considers  to  be  the  general  probabi- 
lity of  the  case.  If  this  assumption  is  correct  and  death  was  caused  by 
injuries  which  would  not  otherwise  have  been  likely  to  have  a  fatal  result, 
the  charge  of  hurt  instead  of  culpable  homicide  is  no  doubt  proper.  But 
even  if  the  ofi'ence  disclosed  the  hurt  only,  the  sentence  inflicted  is  very 
inadequate.  The  opinion  which  the  Magistrate  appears  to  hold  that  the 
only  way  a  man  of  accused's  class  has  of  correcting  his  wife  is  to  treat  her 
in  the  way  the  accused  is  shown  by  the  evidence  to  have  treated  the  de- 
*Crimiinal  Uuling  33  qf  1888,  Criminal  Reference  No.  84  of  1888. 
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ceased,  will  not,  I  feel  sure,  be  endorsed  by  the  High  Court.  The  trying 
Magistrate  has  also,  it  appears  to  me,  taken  an  exaggerated  view  of  the 
provocation  given  by  the  deceased.  The  only  evidence  bearing  on  this  point 
is  the  statement  of  the  accused  that  he  was  hungry  when  he  returned 
home  and  presumably  found  no  meal  ready  for  him.  There  is  nothing 
apparently  to  support  the  inference  of  the  Magistrate  that  the  deceased 
had  been  prohibited  from  going  to  her  mother's  house,  or  that  she  had 
refused  to  return  when  ordered  to  do  so. 

It,  will,  however  be  seen  that  there  is  no  evidence  to  support  the 
as^mption  of  a  diseased  spleen.  The  Magistrate  has  indeed  neglected 
to  take  the  only  evidence  available  on  this  point,  viz.^  that  of  the  medical 
officer  who  conducted  the  post  mortem  examination  of  the  body  of  the  de- 
ceased. The  certificate  of  the  Assistant  Surgeon,  Kalyan,  attached  to  the 
papers  of  the  Police  inquiry  sets  forth  that  the  cause  of  death  was  rupture 
of  the  spleen  from  external  violence,  but  is  silent  at  to  whether  the  spleen 
was  in  a  diseased  condition  or  not. 

Before  disposing  of  the  case  by  inflicting  a  nominal  punishment  on  a 
charge  of  simple  hurt,  the  Magistrate  ought  in  any  case  to  have  examined 
the  medical  officer  on  this  point.  If  his  evidence  had  shown  that  the  de« 
ceased's  spleen  was  not  diseased,  the  presumption  would  naturally  have 
arisen  that  the  injuries  inflicted  were  such  as  were  likely  to  have  caused 
death  even  if  not  intended  to  cause  death,  and  in  that  case  it  would  have 
been  the  duty  of  the  Magistrate  to  have  committed  the  accused  for  trial  by 
the  Court  of  Session  on  a  charge  of  culpable  homicide. 

Per  CunrAM. — The  Magistrate  (E.  McCallum,  Esquire)  convicted  the 
accused  of  voluntarily  causing  hurt  under  section  323  of  the  Penal  Code 
and  sentenced  him  to  five  minutes'  simple  imprisonment.  The  facts  of  the 
case,  however,  show  that  the  accused  threw  his  wife  down  and  deliberately 
kicked  her  several  times,  on  her  body,  thus  inflicting  injuries  which  caused 
her  death. 

We  think  that  such  a  case  ought  not  to  have  been  finally  dealt  with  by 
the  Magiitrate  in  the  way  in  which  it  has  been.  His  remarks  as  to  the 
accused  taking  the  only  way  of  correcting  his  wife  possible  among  people 
of  his  class  are  unsound  and  out  of  place.  We  reverse  the  conviction  and 
sentence  and  order  the  accused  to  be  committed  to  the  Court  of  Sessions  for 
trial  on  charges  of  culpable  homicide  and  voluntarily  causing  grievous  hurt. 


% 


21  ifay  1888.  Nahabhai  &  Parsons,  JJ. 

Queen-Emppess  v.  Rama.* 

Criminal  Procedure  Code  {Act  Zo/lSSS),  See.  95  "^Concurrent  sentences^Traneportation, 
A  direction  that  several  sentences  of  transportation  passed  on  an  accused  person  on  a 
*  Criminal  Ruling  84  of  188S.  Criminal  Review  No.  51  of  18SS. 
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eoDTiotion  of  two  or  more  distinct  ofFenees  at  the  Mme  trial,  should  be  eonenrrent,  is  inegal, 
beiDg  contrary  to  the  prorisions  of  sc  ^ricr85  of  the  Criminal  Procednre  Code. 

Obdea. — The  Court  reyerses  the  direction  of  the  Sessions  Judge  of 
Thana  that  the  three  sentences  of  ten  years'  transporation  passed  on  each 
of  the  accused  1  to  3  and  the  three  sentences  of  seven  years'  transporta- 
tion passed  on  each  of  the  accused  4  to  9  should  be  executed  concurrently. 
Such  a  direction  is  illegal  as  being  contrary  to  the  provisions  of  section 
35  of  the  Criminal  Procedure  Code. 

The  Court  confirms  the  sentences  of  transportation  for  ten  years  and 
eleven  years  respectively  passed  on  the  accused  for  the  1st  offence  but  it 
alters  the  sentences  passed  on  the  accused  for  the  2nd  and  3rd  offences  to 
sentences  of  a  month's  rigorous  imprisonment  in  each  case  and  directs 
that  each  sentence  shall  take  effect  on  the  expiration  of  the  preceding  one. 


21  May  1888.  Nanabhai  &  Parsons,  JJ. 

Queen-Emppess  v.  SambhaJI.* 

Criminal  Procedura  Code  {Jet  X  cf  188S),  Sees.  514,  blS-^First  Class  Magistrate^ 
District  Magistrate — Appeals, 

A  First  CUss  Magistrate,  not  being  a  District  Magistrate,  has  no  jarisdiction  under  section 
S15,  Criminal  Procedure  Code,  to  hear  an  appeal  against  an  order  of  a  Second  Class  Magistrate^ 
under  section  614  of  the  Code. 

The  accused  were  found  to  have  committed  a  breach  of  security  bond 
under  section  514,  Criminal  Procedure  Code,  and  were  ordered  by  the  Second 
Class  Magistrate  of  Parner  to  pay  the  whole  amount  of  the  bond.  An 
appeal,  having  been  preferred,  was  dismissed  under  section  423  of  the  Code 
by  the  First  Class  Magistrate  of  Ahmednagar. 

Order.— The  Court  reverses  the  appellate  proceedings  of  the 
Magistrate  First  Class  and  directs  that  the  appeal  be  sent  for  disposal  to 
the  District  Magistrate,  who  alone  has  jurisdiction,  under  section  515, 
Criminal  Procedure  Code,  to  hear  and  dispose  of  it. 


Si  May  1888*  Nanabhai  &  Pabsons,  JJ. 

Queen-Amppess  v.  Bana.t 

OrinUnal  Procedure  Code  {Act  X  ef  1882),  Sees,  421,  492— ^pp<?a<— No/t6<?. 
It  is  not  competent  to  an  Appellate  Court  to  reject  an  appeal  snmmarilj,  under,  section  421 
of  the  Criminal  Procednre  Code,  without  giving  Ae  notices  required  bj  section  422, 

The  accused  were  convicted  of  an  offence  under  section  41 1 ,  Indian 
Penal  Code,  and  were  sentenced  by  Rao  Saheb  Narsilal  Rewadas,  Second 
Class  Magistrate  of  Yiramgam,  to  suffer  rigorous  imprisonment  for^ three 
months.  The  First  Class  Magistrate  Mr.  M.  C.  Gibb  on  appeal  reduced 
the  sentence  to  one  of  rigorous  imprisonment  for  two  months  and  fourteen 
days  and  a  fine  of  Rs.  10  each. 


^Criminal  Buling  85  of  1888.   Criminal  Review  No.  140  of  1888. 
t.Criminal  Review  No.  119  of  1888. 
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Order. — The  appeal  record  shows  that  the  Appellate  Court  rejected 
the  appeal  summarily,  acting  under  section  421,  Criminal  Procedure  Code, 
without  giving  the  notices  required  by  section  422.  It  was  not  therefore 
competent  to  alter  the  nature  of  the  sentence  :  see  Imperatrix  y. 
Chvind/rao  Bahajirao  Uchaikar,  (1)  Ciiminal  Ruling  16   September    1886. 

The  Court,  therefore,  reverses  so  much  of  the  order  of  the  Appellate 
Court  as  does  more  than  reject  the  appeal. 


J^l  May  1688,  Nanabhai  &  Parsons,  JJ. 

Queen-Emppess  v.  Rama*. 

District  Poliee  Aet{^Bom.  Act  VI  of  lB61),See8,  28,  id-^JFaming-^Ooing  along  a  road^ 
Advice, 

Tho  warning  ot  adyice  given  bj  the  Police  to  certain  persons  not  to  go  alone  on  a  parti- 
cular road,  as  the  conntrj  was  believed  to  bo  infested  with  dacoits,  is  not  an  order  as  can  be 
legally  passed,  nndcr  section  38  of  the  Bombay  District  Police  Act,  and  its  non-compliance  is  not 
punishable  under  section  29  of  the  Act 

The  accused  were  ordered  by  the  First  Class  Head  Constable  at 
Ambegaon  not  to  go  alon^  the  road  from  Wada  to  Ghoda  by  themselves  as 
the  country  was  believed  to  be  infested  by  dacoits  and  there  was  danger 
of  small  parties  being  attacked.  They  were  directed  to  wait  until  several 
people  went  together.  The  accused,  two  in  number,  did  not  attend  to  the 
order  but  went  on.  The  Magistrate,  upon  these  facts,  found  them  guilty 
of  an  otfence  punishable  under  section  29  of  Act  VII  of  1867  for  not 
obeying  an  order  of  the  Police  given  to  keep  order  on  the  public  roads 
under  section   28. 

The  District  Magistrate  of  Poona  in  making  the  reference  to  the  High 
Court  remarked:  *'The  accused  appear  to  me  to  have  committed  no  offence 
the  order  of  the  Head  Constable  being  only  really  advice  for  their  own 
safety  and  not  an  order  of  a  nature  the  PoKce  were  competent  to  give,  as 
the  accused  going  along  a  public  road  would  scarcely  be  said  to  endanger 
order,  because  there  was  a  probability  of  their  being  attacked.  " 

OjiDER. — The  warning  or  advice  given  by  the  Police  to  the  applicants 
that  they  should  not  go  alone  on  the  road  from  Wada  to  Ghoda  as  the 
country  was  believed  to  be  infested  with  dacoits  cannot  be  held  to  be  an 
order,  still  less  such  an  order  as  could  legally  be  passed,  under  section  28 
of  the  Bombay  District  Police  Act,  1867, non-compliance  with  which  would  be 
punishable  under  section  29.  The  convictions  and  sentences  are  reversed 
and  fines,  if  paid,  ordered  to  be    re&mded. 

(1)  Gr.  H.  53  of  1886;  vide  ante  p.  304.    ^Criminal  Reference  No.  58  of  1888. 
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14  June  J888.  Bibdwood  &  Pabsovb,  JJ» 

Queen-Emppess  v.  Nupodln.* 

Penal  Code  {Act  XXFof  I860),  8ec$.  S65,  415,  417— FrovcMtfiif  vMoawrer-OheoHng. 

The  accoied  who  sold  liquor,  meafuring  it  with  a  glass  which  was  not  a  prescribed 
measure,  and  of  which  they  fraudulently  misrepresented  the  capacity,  were  conyicted  of  the 
offence  of  fraudulent  use  of  a  false  measure  under  section  265,  Indian  Penal  Code:— 

Beldt  that  thej  would  more  appropriately  hare  been  tried  for  the  offence  of  cheating. 

The  accused  were  convicted  of  the  offences  of  fraudulent  use  of  a  false 
measure  under  section  266,  Indian  Penal  Code,  and  of  sale  of  liquor  without 
a  permit  under  section  43  {g)  of  the  Bombay  Abkari  Act,  in  that  they  with 
an  intention  to  defraud  sold  to  one  Mahomed  liquor  of  annas  fire  saying 
that  it  was  of  six  annas  with  a  glass  which  was  not  a  prescribed  measure 
and  which  contained  less  liquor  than  it  was  represented  to  do,  and  the 
accused  persons  sold  liquor  without  a  permit. 

Oedee.— -Record  and  proceeding  to  be  returned  with  the  remarks 
that  the  accused  would  more  appropriately  have  been  tried  for  the  offence 
of  cheating.  The  Court,  however,  does  not  interfere,  as  the  accused  does 
not  appear  to  have  been  prejudiced. 


14  June  1888.  Bibdwood    &  Pabsons,  JJ. 

Queen-Bmppess  v.  Sapwel.f 

OrinUmal  Procedure  Code  (Act  X  cf  1889),  See,  271 — Offenee  charged  not  proved— Convie^ 
tion — Practice. 

A  charge  of  mnrder  on  which  the  accneed  was  tried*  was  not  proved,  bat  the  Court  con- 
victed her  of  the  ofi^nce  of  concealment  of  birth  which  it  considered  was  admitted  bj  her  in 
her  examination  bj  the  Court : — 

Held,  that  fnch  conriction  was  illegal,  and  that  a  charge  of  concealment  of  birth  should 
have  been  framed  and  the  accused  tried  thereon. 

The  accused  was  charged  with  murder  in  that  the  accused  intentionally 
caused  the  death  of  her  new-born  illegitimate  child  by  throwing  it.  The 
Sessions  Judge,  by  whom  she  was  tried,  found  her  not  guilty  on  the 
charge  of  murder,  but  held  her  guilty  on  her  own  plea  of  the  offence  of 
concealing  the  birth  of  her  illegitimate  child  by  secretly  disposing  of  its 
dead  body,  under  section  318,  Indian   Penal  Code,  and  duly  sentenced  her. 

Order. — The  Sessions  Judge  has  convicted  the  accused  on  her  alleged 
plea  of  guilty,  but  we  can  find  no  such  plea  oh  the  record,  nor  indeed  any 
charge  of  the  offence  of  which  the  Sessions  Judge  says  the  accused  pleaded 
guilty.  She  has  in  effect  been  convicted  of  an  offence  for  which  she  has  not 
been  tried.  The  Court,  therefore,  reverses  the  conviction  and  sentence,  and 
directs  the  accused  to  be  tried  by  the  Court  of  Sessions  on  a  charge  under 
section  318,  Indian  Penal  Code. 

*Criminal  BuUng  86  cf  1888.    Criminal  Review  No.  179  of  1888. 
jC  riminal  Biding  37  cf  1888.    Criminal  Review  Iso.  146  c/L  18S8, 
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UJtme  1888.  Birdwood  &  Pabsoks,  JJ. 

Queen-Emppess  v.  Maliadu.* 

Criminal  Procedure  Code  {Act  Xof  188S),  See.  Zi^^Magietrate^SubmUiionr^Oonvietion 

Aliagifltrate  of  the  Second  or  Third  Class,  in  sabmitting  his  proceedings  to  another  Magis- 
trate for  a  severer  punishment  than  he  can  himself  inflict,  is  required  to  record  his  opinion  only 
Imt  cannot  legally  conrict  the  accused*  It  is  the  dn^  of  the  Magistrate  to  ^whom  a  cas^  is  so 
referred  to  pass  judgment  according  to  law* 

Obdeb. — The  Second  Class  Magistrate  ought  to  have  recorded  an  opi- 
nion only  in  this  case.  The  conviction  recorded  by  him  is  illegaU  The  Sub- 
divisional  Magistrate  ought  himself  to  have  passed  judgment  under  section 
349,  Criminal  Procedure  Code.  The  Court,  therefore,  reverses  the  conviction 
and  subsequent  proceedings  and  directs  the  Second  Class  Magistrate,  after 
recording  his  opinion,  to  proceed  according  to  law* 


14  June  1888,  Bibdwood  &  Pabsons,  JJ. 

Queen-Emppess  v.  Kepu.f 

Indian  Ptnal  Code  {Act  XL ro/ 1860),  8ee$,  4t5^Property^Meaning'-E(uemeni, 
The  word  **propertj"  in  section  4S6,  Indian  Penal    Code,    means  some  tangible  properly 
capable  of  being  forcibly  destroyed,  but  does  not  include  an  easement. 

Order. — The  point  for  determination  in  this  case  is  whether  the 
accused  with  intent  to  cause  wrongful  loss  or  damage  to  the  complainant 
caused  the  destruction  of  the  stairs  in  question.  The  Magistrate  would 
seem  to  have  been  of  opinion  that  the  accused  was  the  owner  of  the  stairs 
but  that  the  complainant  had  the  right  to  use  them  as  he  finds  that  the 
accused  levelled  his  old  and  new  premises  so  as  to  destroy  the  easement 
which  the  complainant  had  acquired  over  the  staircase.  Assuming  that 
such  an  easement  existed  it  is  difficult  to  see  how  it  can  be  considered  to 
be  "property"  within  the  meaning  of  section  425,  Indian  Penal  Code.  Some 
tangible  property  capable  of  being  forcibly  destroyed  must  there  be  meant. 
In  the  present  case,  however,  the  existence  of  the  easement  is  disputed  and 
the  accused  in  pulling  down  the  stairs  seems  to  have  been  only  exercising 
ekbona-Jide  right  of  ownership  which  would  not  be  an  offence  in  his  case. 
The  conviction  and  sentence  are   therefore  reversed. 


18  June  1888.  Birdwood  &  Pabsons,  JJ- 

Queen-Bmppess  v.  BhikaJLtt 

Penal   Code  {Aet    XLV  of  1860),   Sec.   A^^^—DefamaUtm—OaBte—Headman-^l^otiee^. 
Imputation  <^  adultery '^Qood  faith. 

The  headmen  of  a    caste    issued  a  notice  to  a  member  of  that  caste,  intimating  that  a 
complaint  had  been  received  by  the  caste  that  his  daughter  had  committed  adultery   with  a 

"^Criminal  Ruling  88  0/I888.  Criminal  application  for  Reyision  No.  107  of  1888. 

fCriminal  application  forBevisiou  No.  69  of  1888. 
WOHminal  Buling  39  of  1888.    Criminal  Application  for  Bevision  No.  68  of  1888. 
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certain  person,  and  requiring  him  to  appear  before  the  caste  with  his  danghter  in  order  to 
clear  her  character : — 

Held,  that  the  notice  could  not  fnrnish  the  basis  of  a  charge  of  defamation,  as  it  contained 
no  imputation  by  the  persons  who  signed  it  against  the  daughter,  and  was  clearlj  issued  in  good 
faith,  on  information  received  by  them,  with  a  view  to  such  an  enquiry  as  it  was  competent  to 
the  caste  to  make, 

.Pee  Curiam. — The  letter  of  the  11th  August,  18S7,  written  by  the 
accused  Nos.  1  and  2  to  the  members  of  their  caste,  contains  no  imputation 
whatever  against  the  complainant  Eanbai.  It  only  charges  two  men^ 
Sonu  and  Ladu,  with  improper  conduct  ;  and  it  must  have  been  on  some 
information  other  than  that  contained  in  that  letter  that  the  other  accused 
persons,  who  are  the  headmen  of  their  caste,  issued  the  notice  of  the  24th 
September  1887,  to  the  complainant's  father,  intimating  that  a  complaint 
had  been  received  by  the  caste  that  his  daughter  Kanbai  had  committed 
adultery  with  Sonu,  and  that  he  should,  therefore,  appear  before  the  caste, 
to  clear  her  character,  and  being  his  daughter  with  him. 

The  notice  contains  no  imputation  by  the  persons  who  signed  it 
against  Eanbai's  character.  It  was  clearly  issued  in  good  faith,  on  in- 
formation received  by  those  persons,  with  a  view  to  such  an  inquiry  as  it 
was  apparently  competent  to  the  caste  to  make.  It  cannot,  therefore,  any 
more  than  the  letter  of  the  11th  August,  1887,  furnish  the  basis  of  a  charge 
of  dafaming  Kanbai.  We,  therefore,  reverse  the  convictions  and  sentences 
recorded  in  this  case,  and  direct  that  the  fines,  if  paid,  be  refunded.  We 
also  reverse  the  orders   for  compensation. 


21  June  1888.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Fula  Bhana.*^ 

Penal  Code  (Act  XLFof  1860),  Sees,  21  (2),  ^^S^Bakha— Public  servant-^Negligently 
allowing  a  person  to  escape  from  custody, 

A  watchman  in  the  Kaira  Collectorate,  who  does  the  work  of  rakha,  though  not  home  on 
the  Tillage  records  as  a  yiUage  scryant,  and  receives  a  portion  of  the  emolnmcnts  assigned  as 
remuneration  for  the  services  of  a  rakha,  is  a  person  in  actnal  possession  of  ths  sitnation  of  a 
pnhlic  servant  within  the  meaning  of  explanation  2  of  section  21  of  the  Indian  Penal  Code  and 
is,  therefore,  punishable  nnder  section  223  of  the  Code  if  he  negligentlj  allows  anjr  persons 
lawfnllj  given  into  bis  custody  to  escape. 

Order. — The  accused  cannot  perhaps  be  held  to  be  a  person  who 
holds  an  office  by  virtue  of  which  he  is  empowered  to  place  or  keep  a 
person  in  confinement,  but  he  appears  to  be  in  actual  possession  of  the 
situation  of  a  public  servant  within  the  meaning  of  explanation  2  of 
section  21  of  the  Indian  Penal  Code.  He  does  the  work  of  a  rakha  and 
receives  a   portion  of  the   emoluments.  He  is,   therefore,  a  public  servant. 

Record  and  proceeding  to  be  returned  with  the  above  remark. 

^Criminal  Ruling  40  of  1888.    Criminal  Reference  No.  87  of  1888. 
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BJ  June  1888.  Birdwood  &  Pabsons,  JJ« 

Queen-Bmppess  v.  Issup.* 

Penal  Code  (Act  XLFqflSeO),  Sees.  410,  All-Stolen  pro^itty^  receiving  of— Erroneous' 
Iff  believing  it  to  be  stolen. 

A  person  receiving  property,  which  is  not  stolen  property  as  defined  in  section  410  of  the 
Indian  Penal  Code,  is  not  guilty  of  an  offence  under  section  411  of  the  Code,  althoagh*  at  the 
time  of  receiring  it,  he  erroneously  belieres  it  to  be  stolen. 

Order. — The  Magistrate  is  entirely  wrong  in  his  view  of  the  law, 
when  he  says  that  even  if  the  property  was  not  stolen  property,  the 
accused  was  guilty  because  they  received  it  believing  it  to  be  stolen. 

No  oflFence  can  be  committed  against  section  411,  Indian  Penal  Code, 
in  respect  of  property  which  is  not  stolen  property  within  the  definition 
contained  in  section  410.  As,  however,  there  is  evidence  on  the  record 
to  support  a  finding  that  the  property  found  with  the  accused  was  stolen 
from  the  complainant,  and,  as  the  possession  was  recent,  the  Court  does 
not  interfere  with  the  convictions  and  sentences. 


21  June  1888.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Oodajl.f 

Penal  Code  {Act  XLFoflSSO),  See.  2\-^Publie  Servant^-Convict  Warder. 
A  convict  warder  is  not  a  public  servant    within  the    meaning  of  section  21  of   the    Indian 
Penal  Code. 

The  accused,  convict  warders,  were  convicted  of  criminal  breach  of 
trust  by  a  public  servant  under  section  409,  Indian  Penal  Code,  in  that 
they  dishonestly  misappropriated  some  old  gold  and  silver  coins  of  the  value 
of  Rs.  150  found  by  one  of  the  prisoners  working  under  their  supervision 
and  entrusted  to  them  in  their  capacity   as  public  servants. 

Order.— As  their  is  nothing  on  the  record  to  show  that  the  accused, 
who  are  merely  described  as  convicted  warders,  are  public  servants  within 
the  definition  of  section  21,  Indian  Penal  Code,  the  Court  alters  the  convic- 
tion to  one  under  section  406,  Indian  Penal  Code,  leaving  the  sentence  un- 
touched. 


26  June  1888.  Birdwood  &  Parsons,  JJ. 

Letter  fpom  the  Panoh  Mahals  Colleotop.ft 

Pblice  Regulation  {TT  of  1827),  Sec.  19  (\y-Magistrate^Bules—DharamshalaSona 
fide  dispute. 

Section  19  (1)  of  the  Police  Rcgalation  1827  relates  onlj  to  places,  the  right  of  the  pablic  to 
which  is  not  disputed.  A  Magistrate  has,  therefore,  no  authority  to  institate  rules  with  regard 
to  a  dharamshala  when  there  is  a  bona  fide  dispute  as  to  it  ownership. 

The  Court  resumed  consideration   of  a   letter,   No.   911,  dated    10th 
April  1888,  from  the  District    Magistrate  of  the  Panch  Mahals  forwarding 

^Criminal  Ruling  41  cf  1S88.    Criminal  Review  No.  180  of  1883. 
tCriniinal  RcTiew  No.  158  of  1888.    WCriminal  Ruling  42  of  1888.    Inward  No.  628  of  1888# 
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under  clause  6  of  section  19  of  Regulation  12  of  1827^  a  copy  of  a  notice 
issued  to  the  punch  of  the  Nima  Mahigans  of  Jhalod,  Taluka  Jhalod,  order* 
ing  them  to  keep  open  the  dha/ramahaia  at  Jhalod  for  the  general  use  of 
the  public. 

Ordeh. — It  appears  to  us  that  section  19,  clause  1,  of  Regulation  12 
of  1827,  relates  only  to  places,  the  right  of  the  public  to  which  is  not  dis- 
puted. In  the  present  case  it  is  clear  that  there  is  a  hona-fide  dispute 
as  to  the  ownership  of  the  dhxtramahxila  in  question.  We  must,  therefore, 
forbid  the  rule. 


^  June  1888.  Bibdwood  &  Pabsons,  J  J. 

Queen-Emppess  v.  Ganpat.t 

Ptnal  Code  {Aet  XLVcfUM),  Sece.  441,  447— iS^ied,  ereetUm  of,  on  anoiher^s  lan^^Tn^ 
iention-^ Improper  gain — Annoyance. 

The  erection  of  shed  on  Another  person's  land  is  not  an  offence  under  section  447  of  the 
Indian  Penal  Code,  unless  it  be  done  with  such  intent  as  is  set  out  in  section  441  of  the  Code. 
An  intention  to  annoj,  which  must  be  distinguished  from  an  intention  to  obtain  improper  gain, 
does  not  follow  necessarily  from  an  intention  to  obtain  land  unlawfully,  but  must  be  made  out 
by  some  independent  evidence. 

Per  Curiam: — We  must  accept  the  finding  of  the  Magistrate  that 
the  accused  erected  a  shed  on  the  complainant's  land.  This  act,  however, 
would  not  be  an  offence  under  section  447  of  the  Penal  Code,  unless  it  was 
done  with  such  intent  as  is  set  out  in  section  441.  The  Magistrate  says 
that  the  intention  of  the  accused  was  to  obtain  the  complainant's  land  by 
means  of  vahivat  and  that  consequently  he  meant  to  annoy  the  complain- 
ant. We  do  hot  think,  however,  that  the  intention  to  annoy  follows 
necessarily  from  the  intention  to  obtain  the  land  unlawfully.  In  his 
commentary  on  section  441,  Mr.  Mayne  refers  to  the  distinction  between 
an  act  which  is  unlawful  and  an  act  which  is  an  offence  and  points  out 
that  mere  entry  upon  land  with  intention  to  do  that  which  the  civil  law 
will  prevent  or  punish  does  not  constitute  criminal  trespass.  We  con- 
cur in  his  opinion  that  the  intent  which  the  law  would  infer  from  cul- 
tivating another  man's  land  would  be  merely  an  intent  to  procure  im- 
proper gain  for  one-self  and  that  a  further  intent  to  annoy  would  have 
to  be  made  out  by  something  like  evidence.  In  this  case,  the  intention  to 
procure  gain  may  be  presumed  from  the  act  of  the  accused,  but  we  cannot 
presume  from  it  the  further  intention  to  annoy,  and  there  is  no  evidence 
which  shows  that  there  was  any  such  intention.  We  must,  therefore, 
reverse  the  conviction  and  sentence. 


tCrimtnat  Huling  48  of  1S88.    Criminal  Application  for  Revision  No.  104  of  188S. 
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6  Julf  18S8.  Bird  WOOD  is  Parsons,  J  J. 

Queen-Emppess  v.  Hapi.*   Queen-Emppess  v.  Bhika.* 

Criminal  Procedure  Code  (Act  X  qf  188S),  See.  S97—Ses9i<me  Judge^Transfertaiiom'^ 
Oanviet  undergoing  imprisonment. 

Where  a  SeeBions  Jadge,  in  ignorance  that  the  aocnsed  is  already  undergoing  a  sentence 
of  impriflonment,  sentences  him  to  transportation  of  life,  it  is  subsequent! j  open  to  him  to  far- 
ther order  that  the  sentence  of  transportation  shall  take  effect  immediately. 

Thb  Sessions  Judge  of^  Nasik  in  making  this  reference  stated : — 
**  These  men  were  tried  by  me  for  dacoity  and  were  sentenced  on 
December  10,  1887,  to  ten  years'  transportation.  They  had  been  already 
convicted  by  the  Ohief  of  Jauhar,  but  through  an  oversight  I  made  no  men- 
tion of  this  conviction  in  the  sentence  passed  by  me.  The  District  Magistrate 
has  written  saying  that  an  application  has  been  made  for  the  delivery  of 
the  prisoners  to  the  Jauhar  State  in  order  that  they  may  undergo  the 
sentence  passed  upon  them  by  the  Chief  of  Jauhar.  Under  section  397, 
Criminal  Procedure  Code,  the  Court  may  direct  a  sentence  of  transporta* 
tion  to  commence  immediately,  but  having  regard  to  section  369, 
Criminal  Procedure  Code,  I  doubt  whether  I  can  now  alter  my  order  by 
directing  that  the  sentence  of  transportation  shall  commence  from  the  day 
on  which  it  was  passed  or  from  the  expiration  of  the  sentence  passed  by  the 
Chief  of  Jauhar." 

Obdbr. — In  ignorance  that  the  accused  was  already  undergoing  a 
sentence  of  imprisonment,  the  Sessions  Judge,  when  sentencing  him  to 
transportation  dated  and  signed  the  warrant.  U  the  Sessions  Judge  makes 
no  further  order  under  the  proviso  to  section  397,  Code  of  Criminal  Proce- 
dure, the  sentence  of  transportation  passed  by  him  will  commence  at  the 
expiration  of  the  previous  sentence  of  imprisonment.  The  Sessions  Judge 
now  wishes  apparently  to  direct  that  the  sentence  of  transportation  shall 
take  effect  immediately,  that  is,  he  wishes  to  add  a  direction  such  as  is 
contemplated  in  the  proviso  to  section  397.  We  think  it  is  open  to  him 
to  do  so.  We  observe  that  the  Calcutta  High  Court  is  of  the  same 
opinion,  (3  W.  B.  Cr.  Letters  16). 


6  July  1888.  Bibdwood  &  Pabsons,  JJ. 

Queen-Emppess   v.  Motldas.f 

Criminal  Procedure  Code  {Act  X  of  1882),  See.  ^b^^Magietrate^Warrant^aee-^Non' 
compoundable  qffenee^  Withdrawal  of  complaint — Discharge. 

The  order  of  « ICagistrate  in  a  warrant-case  permittin^^  the  withdrawal  of  a  complaint 
of  a  non-componndable  offence  is  equivalent  to  an  order  of  discharge  under  section  258^  Criminal 
Frocednre  Code. 

^Criminal  Ruling  45  of  1888.    Criminal  Reference  No  92  of  1888, 
^Criminal  Ruling  47  of  1888.    Criminal  Reference  No.  96  of  188S. 
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In  this  case  a  complaint  was  lodged  under  the  latter  part  of  sectioa 
5O69  Indian  Penal  Code,  before  the  First  Glass  Magistrate  of  Khandesh^ 
but  it  was  allowed  to  be  withdrawn  under  section  248  of  the  Oode  of 
Criminal  Procedure. 

The  District  Magistrate  being  of  opinion  that  the  procedure  adopted 
by  the  First  Glass  Magistrate  was  irregular,  referred  the  case  to  the 
High  Gourt,  remarking : — "  The  Magistrate  Rrst  Glass  in  submitting  the 
papers  reported  that  although  the  offence  was  not  compoundable,  he  had 
permitted  the  complaint  to  be  withdrawn  under  the  authority  of  the  High 
Gourt  Ruling  {Regy,  Vith6ba{l)).  I  referred  to  the  ruling  quoted  above 
and  the  case  of  Imperatrix  v.  Dewama  (2)  alluded  to  in  that  case,  in  which 
a  charge  had  been  brought  against  Dewama  of  house-breaking.  The  Ma- 
gistrate First  Glass,  as  the  parties  had  come  to  an  agreement,  dismissed  the 
case.  On  the  papers  coming  before  the  High  Gourt,  it  was  held  that  the 
Magistrate  meant  to  discharge  the  accused  under  section  215,  Giiminal  Pro- 
cedure Code  (section  253  of  the  present  Criminal  Procedure  Code),  and  the 
High  Court  further  held  that  this  section  was  useful  in  many  cases  where  a 
strict  application  of  the  criminal  law  was  undesirable.  I  presume  that 
in  the  Criminal  Ruling  referred  to  above,  the  High  Gourt  meant  that  in 
cases  coming  under  the  latter  part  of  section  506,  Indian  Penal  Code, 
though  he  could  not  allow  the  oflFence  to  be  compounded,  might  drscharge 
the  accused.  # 

"  The  case  under  reference  is  a  warrant  case,  and  in  following  the 
spirit  of  the  High  Court  ruling  above  referred  to  the  Magistrate  ought  to 
have  discharged  the  accused  under  section  253,  Criminal  Procedure  Code.** 
Order, — Following  the  ruling  in  Imp,  v.  Dewama  (2)  we  hold  that 
the  order  of  the  Magistrate  permitting  the  withdrawal  of  the  complaint  is 
equivalent  to  an  order  of  discharge  under  section  253,  Criminal  Procedure 
Code,  and  it  is  unnecessary  for  us  to  interfere  with  that  order. 


6  July  1888.  BiRDwooD  <fe  Pabsoks,  JJ# 

Queen-Emppess  v.  Lakshman,t 

Fenal  Code  {Act  XLF  cf  I860),  See.  499^Defamatum^Complainant'-Bight  to  complain. 
The  complainant  prosecuted  the  accased  persons  for  defaming  his  sister-in-law:— 
Held,  that,  as  there  was  no  imputation  made  against  the    complainant,  there   was  no  defa- 
mation of  his  within  the  definition  contained  in  section  499,  Indian   Penal  Code,  and  that  his 
sister-in-law,  being  the  person  defamed,  ought  herself  to  have  made  the  complaint. 

Judgment: — No  imputation  was  made  by  the  accused  against  the  com- 
plainant. The  accused,  therefore,  was  not  guilty  of  defaming  him  within 
the  definition  contained  in  section  499  of  the  Indian  Penal  Code.     The  per- 

(1)  Cr.  R.,  20  of  1887;  vide  ante  p,  830.    (2)  I,  L.  H.,  1  Bom,,  64, 
^Criminal  Ruling  48  of  1888.    Criminal  Review  No.  216  of  1888. 
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«on  defamed  was  the  complainant's  sister-in-law  and  under  the  Ruling  in 
Imp.  V.  Kttaton^in  John  de  8ouza,  (I)  decided  on  the  3rd  March  1887,  it 
was  she  herself  who  should  have  made  the  complaint.  The  conviction  and 
sentence  are,  therefore,  reversed. 


^  July  1888-  BiBDwooD  &  Parsons,  JJ. 

Queen-Emppess  v.  FakiPfiravda.* 

PeJUil  Oode{Aet  XLVoflstiySee  Ul—OrimtTtal  tre$ pass -^Eneroaehment ^Public  Boad^ 
Land  Revenue  Code  (Bam,  Act  VqfX^I^),  See,  87. 

Under  section  87  of  the  Bombay  Land  Reyenue  Code,  all  pablic  roads  are  the  property  of 
Gorernment  and  mnsi  be  taken  to  be  in  the  possession  of  the  local  GoTernment  officers  on  behalf 
of  Gorernment.  Hence,  a  person  who  encroaches  on  sach  a  road  is  gnilty  of  criminal  trespass, 
if  the  encroachment  is  made  with  sach  intent  as  is  contemplated  in  section  441  of  the  Indian 
Penal  Code. 

In  this  case  the  facts  were  that  one  Fakirgowda  h£^d  encroached  on  a 
public  road  by  building  a  wall  on  it.  The  Third  Class  Magistrate  made  a 
panchnama,  and  he  found  that  the  accused  hsA  encroached  upon  a  public 
road.  The  next  day,  the  patel  of  the  village  was  examined  on  solemn 
affirmation  by  the  Third  Class  Magistrate  and  corroborated  the  fact  of  the 
encroachment.  The  Third  Class  Magistrate  then  proceeded,  to  try  Fakir- 
gowda and  found  him  guilty  of  trespass  under  section  447  of  the  Penal 
Code.  The  accused  pleaded  not  guilty  and  stated  that  he  had  built  the 
wall  under  the  impression  that  the  ground  enclosed  was  his. 

The  District  Magistrate  of  Dharwar,  in  referring  the  case  to  the  High 
Court,  observed  "  I  am  respectfully  of  opinion  that  no  oflfence  had  been 
committed :  The  offence  of  trespass  can  only  be  committed  with  respect  to 
land  in  the  possession  of  some  person  or  persons  and  cannot  be  held  ap- 
plicable to  waste  lands  or  public  roads.  If  criminal  action  was  to  be 
taken  it  should  have  been  under  Chapter  X  of  the  Criminal  Procedure  Code.*' 

Per  Curiam:— Under  sections?  of  Bombay  Act  V  of  1879  all  public 
roads  are  the  property  of  Government,  and  it  must  be  taken  that  the  pub- 
lic road  encroached  upon  by  the  accused  was  in  the  possession  of  the  local 
Government  officers  on  behalf  of  Government.  The  judgment  of  the  Ma- 
gistrate Third  Class,  however,  contains  no  finding  as  to  the  accused's  in- 
tent. In  the  absence  of  any  finding  that  he  encroached  on  the  land  with 
such  intent  as  is  contemplated  in  section  441  of  the  Indian  Penal  Code,  the 
Court  reverses  the  conviction  and  sentence  and  directs  that  the  fine,  if 
paid,  be  refunded. 

(1)  Cr.  R.  14  of  1887;  vide  ante  p.  887. 
•Criminal  Ruling  49  0/IS88.  Criminal  Reference  No,  90  oflSSS. 
50 
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12  July  J888.  BiBDwooD  &  Pabsovs,  JJ. 

Queen-Bmppess  v.  Phakeepa.* 

Baiiwaps  Act  {IV of  1879X  See.  At^E^dangering  the  eaftty  of  pereons  travdUng  upon 
the  raiiway» 

A  person  who  fails  to  remore  a  stone  from  a  rail  is  not  guilty  of  negligentlj  doing  an  act 
which  is  likelj  to  endanger  the  safe^  of  persons  trarelling  upon  the  Railway,  nnder  section  46 
of  Act  IV  of  1879,  unless  it  be  proved  that  he  was  legally  boond  to  remore  it. 

Per  Curiam — ^The  conyiction  of  the  accused  under  section  46  of  Act 
IV  of  1879  is^  we  think,  bad  in  law;  for  the  Magistrate  finds  him  guilty  of 
negligently  doing  an  act  which  was  likely  to  endanger  the  safety  of  persons 
travelling  upon  the  Railway,  while  at  the  same  time  he  finds  it  not  proved 
that  it  was  the  accused  who  placed  the  stone  near  the  rail  and  so  endanger  - 
ed  the  safety  of  such  persons.  What  the  Magistrate  really  held  was  that 
the  accused  was  guilty  beQause  he  failed  to  remove  the  stone.  But  for  such 
omission  he  would  only  be  liable  to  conviction  under  the  section  if  he  was 
^^  l^aliy  bound  ^  to  remove  it.  On  that  point  the  Magistrate  records  no 
judicial  finding.  He  merely  remarks  that  it  was  the  accused's  duty  to  re- 
move the  stone,  but  we  cannot  find  any  evidence  in  the  case  to  justify  even 
that  remark.     We  reverse  the  conviction  and  sentence. 


IB  July  1888.  BiBDWoOD  &  Pabsoki,  JJ. 

Queen-Bmppess  v.  Sanfirappa.t 

DistHet  PbUee  Aet{Bom.  Act  FIT  of  1^7),  Sees.  S7,  99. 
A  Police  Superintendent  cannot,  undei  section  97  of  the  Bombay  District  Police  Act,  1867, 
^gally  make  an  order  forbidding  sticks  to  be  carried  by  persons    attending  a  certain  jatra 
(fair),  Hence,  a  person  who»  in  contravention  of  snch  an  order,  carries  a  stick  at  the  jatrot  is 
not  gnil^  of  an  offence  nnder  section  29  of  the  Act, 

Per  Curiam. — The  Police  Superintendent  issued  an  order,  professedly 
under  section  27  of  Bombay  Act  Yll  of  1867,  prohibiting  all  persons 
attending  the  jalra  at  Bagalkot  from  carrying  sticks  or  arms  from  the  89tK 
June  to  the  3rd  July.  The  accused  was  convicted  of  carrying  a  cane  on  the 
80th  June.  The  conviction  would  be  good  under  section  29  of  the  Act,  if 
the  Superintendent's  order  was  issued  under  section  27;  but  we  cannot 
regard  it  as  so  issued,  for  the  section  merely  authorizes  the  Superintendent 
to  direct  the  conduct  of  all  assemblies  and  processions  on  the  public  roads 
or  in  the  public  streets  or  thorough-fares  and  to  prescribe  the  routes  by 
which  and  the  times  at  which  such  procession  may  pass.  The  order 
forbidding  sticks  to  be  carried  by  the  persons  attending  the  jatra  was  not 
an  order  which  could  legally  be  issued  under  section  27  and  cannot,  there- 
fore, be  regarded  as  an  order  issued  under  it.  We,  therefore,  reverse  the 
conviction  and  sentence  and  direct  that  the    fine,  if  paid,  be  restored. 

^Criminal  Buling  !Oo/1888,  Criminal  Beyiew  No.  231  of  1888. 
iOriminal  BMng  51  qf  1888«    Criminal  Application  for  Revision  No.  184  of  1888. 
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i«  JtUy  1888.  Bird  WOOD  A  PiBSOHS,  J  J. 

Queen-Bmppess  v.  Shivpaya.* 

OriwUnal  Procedure  Code  (Act  X  €f  19S%),  Sees,  1S8,  IM-^ecurUif  J  or  good  behaviour^ 
Order  of  imprisonment  in  aniieipation. 

An  order  for  the  imprisonmeiU  of  an  accused  person,  made  in  anticipation  of  his  failing  to 
give  secarity  nnder  section  118  of  the  Criminal  Procedure  Code,  is  illegal,  being  opposed  to 
section  liS  of  the  Code. 

Order. — The  Magistrate's  order  should  have  been  made  under  section 
118  of  the  Code  of  Criminal  Procedure,  which  does  not  authorize  the  award 
of  imprisonment  in  anticipation  of  the  accused  failing  to  give  security. 
The  Court  reverses  the  award  of  imprisonment ;  and  leaves  it  to  the 
Magistrate  to  proceed  under  section  123  of  the  Code,  if  necessary. 


18  Jdy  1888,  BfRDwooD  <fc  Pabsons,  JJ. 

Queen-Bmppess  v.  JamsetjI.f 

Penal  Code  {Aet  XLFof  I860),  Sees.  406,  24— Orinima/  breaeh  of  trust^Disfionestly^ 
Contract  not  to  adulterate  with  water^AduUeration^SelUng  at  the  rate  of  the  unadulterated 
liquor — Profit  appropriated  by  servant. 

The  serrant  of  a  liqaor  contractor  was  entrusted  with  liqnor  bj  his  master  to  sell.  For 
selling  11  he  was  to  receiva  a  certain  qaantity  for  himself  and  he  was  to  accoant  for  the  remain- 
der to  his  master,  with  whom  ha  mado  a  1  gil  contract  that  he  would  not  adulterate  it  with 
water  before  selling  it.  In  violation  of  that  contract  h3  mixed  water  with  the  liquor,  and, 
having  thus  increased  its  amount,  sold  it  at  the  same  rate  per  gallon  as  was  chargeable  for 
unadulterated  liquor,  and  appropriated  the  profit  thus  made  to  his  own  use  :— 

Held,  that,  having  thus  gained  by  unlawful  means  money  to  which  he  was  not  legally 
entitled,  he  acted  dishonestly  within  the  meaning  of  section  24  of  the  Penal  Code  and  was 
guilty  of  the  offence  of  criminal  breach  of  trust,  under  section  496  of  the    Code, 

Order.— The  accused,  being  the  servant  of  a  liquor  contractor,  was 
entrusted  with  a  certain  quality  of  liquor  by  his  master,  to  sell.  For 
selling  the  liquor,  he  received  a  certain  quantity  of  it  for  himself.  For 
the  remainder  he  was  to  account  to  his  master,  with  whom  he  made  a 
legal  contract  that  he  would  not  adulterate  it  with  water  before  selling 
it.  In  violation  of  that  contract,  he  mixed  water  with  the  liquor  and,  so 
increasing  its  amount,  sold  the  increased  amount  at  the  samelrate  per  gal- 
lon as  was  chargeable  for  unadulterated  liquor.  The  profit  thus  made  he 
misappropriated  to  his  own  use.  He  thus  gained  by  unlawful  means  money 
to  which  he  was  not  legally  entitled.  He  did  so,  therefore,  'dishonestly' 
within  the  meaning  of  the  Indian  Penal  Code.  His  conduct  falls  also  with- 
in the  definition  of  criminal  breach  of  trust  in  section  406  of  the  Code. 
The   Court   does  not,  therefore,  interfere. 


*Oriminal  Ruling  52  o/l883.    Criminal  Review  No.  247  of  1888. 
^Criminal  Ruling  58  of  1888.    Criminal  Reference  No.  8l  of  1888, 
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£6  July  1888.  Birdwood  *  Pi  bsoks,  JJ. 

Queen-Bmppess  v.  Gopal.^ 

Abkari  Aet  {Boin.  Act  To/ 1878),  See.  45  {,e)^Breaeh  of  the  eonditume  of  lieense^Ucen-^ 
eee^ServaMm 

Under  section  45  (e)  qfthe  Bombay  Abkari  Act,  the  serrants  of  a  holder  of  a  license  grant- 
ed  under  the  Act  cannot  be  made  liable  for  breach  of  ihe  conditions  of  the  license. 

Order. — As  the  accused  Nos.  2  and  3  are  not  holders  of  a  license, 
permiti  or  pass,  granted  under  Bombay  Act  Y  of  1878,  the  convistions  and 
sentences  passed  against  them  under  section  45  (c)  of  the  Act  are  reversed 
as  illegal  (see  Criminal  Ruling  August  6th  1885  (1)).  The  fines,  if  paid,  to 
be  restored. 


26  July  2888.  Bibdwood  &  Parsons,  JJ. 

Queen-Bmppess  v.  BawaJLt 

Diitriei  Municipal  Act  {Bom.  Act  VI  cf\Z1Z),  Sees.  69,  74^Nui$ance. 

An  order  cannot  be  made  under  section  74(8)  <^  the  Bombay  District 'Municipal  Act, 
1878,  in  respect  of  a  possible  fniare  continuance  of  the  offence  for  which  an  accused  person 
has  been  punished  under  clause  (i)  of  the  section.  In  respect  of  any  such  continuance  of  the 
offence,  a  fresh  precaution  is  necessary. 

The  accused  was  charged  with  an  offence  under  section  69  of  Act  YI 
of  1873  (Bombay)  and  was  convicted  and  sentenced  to  pay  a  fine  of  Rs.  5. 
The  Magistrate  further  ordered  that  if  the  accused  continued  to  use  the 
place  as  a  tannery  from  the  day  following  the  conviction,  he  should  pay 
eight  annas  per  day  till  the  continuance  ceased  to  exist. 

Order. — The  Court  reverses  as  illegal  the  order  for  which  the  Magis- 
trate quotes  clause  2  of  section  74  of  Bombay  Act  VI  of  1873  as  authority, 
inasmuch  as  an  order  cannot  be  made  under  that  clause  in  respect  of  a 
possible  future  continuance  of  the  offence  for  which  an  accused  person 
has  been  punished  under  clause  1  of  the  section.  In  respect  of  any  such 
continuance  of  the  offence,  a  fresh  prosecution  would  be  necessary. 


2  Auguet  1888.  Bibdwood  8s  Pabsons,  JJ. 

Queen-Bmppess  v.  Ball.ft 

Bmat  Code  (Act  XLFof  i860),  Sees.  804^,  279',  iS9^Baih  driving, 
Wtiere  the  accused  is  alleged  to  have  been  negligent  either  in  rashly  driringor  in  learing 
his  bnllocks  to  go  along  the  road  intended  and  a  child  is  ran  orer  by  the  bnllbcks  and  killedt 
he  ought  to  be  tried  under  sections  804A,  S89,  and  279  of  the  Indian  Penal  Code. 

Feb  Curiam. — It  is  impossible  from  the  Magistrate's  summary 
judgment  to  ascertain  on  what  found  facts  he  convicted  the  accused  under 
section  279  of  the  Indian  Penal  Code.  The  conviction,  therefore,  seems 
bad.     As  the   accused  is   alleged  to  have  been  negligent   either   in  rashly 

^Criminal  BuUng  54of  ;88S.  Crminal  Reyiew  No.  266  of  1888.  (1)  Ante  p.  814.  Q.  E,  r,  Qafur. 

^Criminal  Baling  £5  <{f  1868.    Criminal  Review  No.  250  of  18P8. 

tfCriminal  Review  No.  176  of  1888. 
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driving  or  in  leaving  his  bullocks  to  go  along  the  road  intended,  and  as  a 
child  was  run  over  by  the  bullocks  and  killed,  the  accused  ought,  we  think, 
to  have  been  tried  under  sections  304A  and  289  of  the  Indian  Penal  Code 
as  well  as  under  section  279,  We,  therefore,  reverse  the  conviction  and 
sentence  and  order  the  accused  to  be  retried  on  charges  under  sections 
304A,  279  and  289  of  the  Indian  Penal  Code.  If  the  fine  has  been  paid,  it 
must  be  refunded. 


2  August  2888.  Bibdwood  <Sf  Pabsons,  JJ. 

Queen-Emppess  v.  Limba** 

Court  Fees  Act  (  VII  of  1S70),  See.  81^  Oriminal  Procedure  Code  (Act  X  of  1882^  See,  646 
'^Charge  of  nonrcognizahle  qfence-^onuietion  of  cognizable  oJfence-^Payment  of  oourt^feee  to 
complainant — Compensation, 

When  a  person  accased  of  a  non  cognisable  offence,  is  eonyicted  of  a  cognisable  one,  the 
Goart  cannot  legally  direct  him  to  pay  the  expenses  incurred  by  th?  complainant  nnder  section 
31  of  the  Indian  Court  Fees  Act,  as  that  section  applies  only  to  cases  where  the  accused  has  been 
convicted  of  a  non-cognisable  offence.  The  expenses  so  incurred  can,  however,  hi  awarded  to 
the  complainant  as  compensation  under  section  545  of  the  Code  of  Criminal  Procedure. 

Order. — ^The  accused  having  been  convicted  of  a  cognizable  offence, 
the  Court  reverses  as  illegal  the  order  of  the  Miagistrate  directing  him  to 
pay  the  expenses  incurred  by  the  complainant  under  the  Court  Pees  Act. 
Section  31  of  that  Act  applies  only  to  cases  where  the  accused  has  been 
convicted  of  a  non-cognizable  offence.  The  Court,  however,  orders  that 
from  the  fine,  if  levied,  a  sum  equal  to  the  complainant's  expenses  under 
the  Court  Fees'  Act  be  paid  to  him  as  compensation  under  section  545  of 
the  Code  of  Criminal  Procedure. 


2  August  1888.  B1BDWOOD&  Pabsons,  JJ. 

Queen-Emppess  v. Lakshmanf 

District  Municipal  Act(B(nn,  Act  FT 0/ 1878),  Sec,  67  {2)^Meat'^Permis9ion  or  license. 

A  person  selling  meat  not  in  a  public  market  but  at  his  house  without  permission  or  license 
from  the  Hnnicipalitj,  canoot  be  punished  under  section  67  (9)  of  the  Bombay  District  Municipal 
Act. 

The  accused  was  convicted,  under  section  57,  clause  2^  of  the  Bombay 
District  Municipal  Act  VI  of  1873,  for  selling  meat  at  his  house  without 
permission  or  license  from  the  Municipality  and  sentenced  to  pay  a  fine  of 
Rs.  5. 

The  District  Magistrate  of  Thana,  in  referring  this  case,  observed:  ^'I 
consider  that  the  conviction  and  sentence  are  illegal  as  the  accused  sold  the 
meat  at  his  own  house  and  not  in  a  public  market  and  consequently  section 
67,  clause  2,  obviously  does  not  apply  to  the  case," 

*Criminal  Ruling  56  0/I888.    Criminal  Review  No.  275  of  1888. 
j;Crimnal  Ruling  57  of  1888.    Criminal  Reference   No.  108  of  1888. 
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Q&BER. — For  the  reasons  stated  by  the  District  Magistrate  the  Court 
reverses  the  conviction  and  sentence  and  directs  the  fine,  if  paid,  to  be 
restored. 


9  August  1888.  Bird  wood  &  Pabsons,  JJ« 

Queen-Bmppess  v.  Gambhipmal,^ 

Oanionemeni  Bute  l^Ccmpmmd  diriy^Offeneen 

The  mere  finding  that  the  compound  of  a  house,  of  which  the  accosed  is  the  landlord,  was 
kept  in  a  dirty  s^te,  is  not  sufficient  to  support  a  conyiotion  under  Bule  7.  To  justif  j  a  convictioii 
under  the  rule,  it  must  be  found  that  the  accused,  being  the  owner  or  occupier  of  the  house,  had 
allowed  dirt,  filth,  refuse,  rubbish,  or  noxious,  or  offensire  matter,  to  te  kept  for  more  than  94 
hours  on  the  ground  attached  to  and  oc copied  with  the  house. 

Per  Curiam. — The  mere  finding  that  the  compound  of  the  house  of 
which  the  accused  is  the  landlord  was  kept  in  a  dirty  state  is  not  sufficient 
to  support  a  conviction  under  No.  7  of  the  Cantonement  Rules.  To  justify 
a  conviction  under  the  rule,  the  Magistrate  ought  to  have  found  that  the 
accused,  being  the  owner  or  occupier  of  a,  house,  allowed  dirt,  filth,  refuse, 
rubbish,  or  noxious,  or  offensive  matter,  to  be  kept  for  more  than  24  hours 
in  the  ground  attached  to  and  occupied  with  the  house.  This  the  Magis- 
trate has  not  found.  We,  therefore,  reverse  the  conviction  and  sentence 
and  direct  the  fine,  if  paid,  to  be  restored. 


9  August  1888.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Budhya-t 

Ptnal  Code  {Act  XLV of  I860),  Sea.  804^,  325^Voluniarily  causing  grievous  hurt^ 
Causing  death  by  negligence. 

The  accnsed  etrnck  at  a  man  with  whom  he  was  quarrelling  with  a  wooden  rolling  pin » 
the  Mow  missed  its  aim  and  falling  on  the  head  of  a  child  cansed  its  instant  death.  The 
Magistrate  convicted  the  accused  of  Toluntariljr  causing  hurt  :— 

He/d  the  accnsed  should  have  heen  convicted  of  an  offence  under  section  804A  of  the 
Indian  Penal  Code, 

In  this  case  the  accused  struck  at  a  man  with  whom  he  was  quarrel- 
ling with  a  wooden  rolling  pin  ;  the  blow  missed  its  object  and  falling  on 
the  head  of  a  child  of  two  years  old  fractured  its  skull  causing  instant 
death.  The  Magistrate  found  the  accused  guilty  of  voluntarily  causing 
hurt  and  sentenced  him  to  six  months'  imprisonment. 

The  District  Magistrate  of  Poona,  in  making  the  reference,  remarked  : 
"  The  Magistrate's  decision  is  probably  correct  and  the  punishment 
awarded  is  in  my  opinion  sufficient ;  there  was  no  intention  to  kill  or  to 
cause  any  injury  likely  to  cause  death,  but  I  am  doubtful    whether,  when 


*OHminal  Ruling  58  of  1888.    Criminal  Review  No.  89 1  of  1888, 
tCriminal  Reference  No.  98  of  1888. 
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death  is  the  direct  result  of  a  blow,  the  Magistrate  should  not  commit  for 
culpable  homicide  instead  of  deciding  the  doubtful  point  himself." 

Obdeb. — The  Court  alters  the  conviction  to  one  under  section  304A) 
Indian  Penal  Code,  and  enhances  the  sentence  to  one  year's  rigorous 
imprisonment. 


9  August  1888^  Birdwood  &  Parsons,  JJ. 

Queen-Bmppess  v.  Bhiwa.* 

Diitriet  MutUeipal  Aei  {Bom.  Act  FT  o/ 1878),  8ee,  ^e-^laughter-house. 
A  person  who  kills  a  goat  in  his  own  house  for  his  own  consomption  cannot  be  said  to 
Qse  the  place  as  a  slang hter-honse  within  the  meaning  of  section  66  of  the  Bombay  District 
Municipal  Act.  ^ 

Judgment: — ^We  do  not  think  that  a  person  who  kills  a  goat  in  his 
own  house  for  his  own  consumption  can  be  said  to  use  a  place  as  a 
slaughter-house  within  the  meaning  of  section  66  of  the  Bombay  Municipal 
Act.  The  word  'place'  in  that  section  has  been  held  not  to  include  a  house 
In  re  Raja  (1) ;  e^nd  the  term  'slaughter-house'  clearly  means  a  place 
used  generally  for  the  express  purpose  of  slaughtering  animals.  We, 
therefore,  reverse  the  conviction  and  sentence  and  direct  that  the  fines, 
if  levied,  be  restored. 


20  August  1888'  Nanabbai  &  Bibdwood,  JJ. 

Queen-Bmppess  v.  Fateh  Mahomed.f 

Diiirict  Munieipal  Aei  (Bom.  Act  T/  qf  1S73),  See.  ^l^Biter^WaeMng  dirty  elothes. 

A  person  cannot  be  convicted  under  section  61  of  the  BomlMj  District  Municipal  Act,  on 
acooant  of  his  wife's  liaving  washed  some  dirty  clothes  in  a  riyer,  without  finding  (i)  that  the 
river  in  question  was  a  stream,  &e.,  belonging  to  the  Municipality,  or  (2)  that  the  accused 
caused  the  clothes  to  be  washed  hy  his  wife  in  such  stream,  and  where  it  appeared  that  he  liad 
simply  told  his  wife  to  wash  the  clothes,  without  saying  where  they  were  to  be  washed. 

Order. — ^The  Magistrate  has  convicted  the  accused  under  section  61 
of  Bombay  Act  VI  of  1873  because  his  wife  washed  some  dirty  clothes  in 
a  part  of  the  river  at  Malegaon  in  which  such  washing  was  forbidden. 
The  conviction  is  bad  (1)  because  the  Magistrate  has  not  found  that  the 
river  in  question  is  a  "stream  .  .  .  belonging  to  the  Municipality,"  and 
(2)  because  he  has  not  found  that  the  accused  ''caused"  the  clothes  ''to  be 
washed"  by  his  wife  in  such  stream.  He  seems  to  have  simply  told  his 
wife  to  wash  the  clothes  without  saying  where  they  were  to  be  washed. 
The  conviction  and  sentence  are,  therefore,  reversed  and  the  fine,  if  paid, 
should  be  refunded. 

(I)  I.  L.  B.  9  Bom.,  S7S.    ^Criminal  Review  No.  998  of  18S8. 
^OHmincU  EiUing  59  qflSSS,  Criminal  Beriew  No.  814  of  188S. 
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j?£  August  1S88.  Nanabhai  k  Bibdwood,  JJ. 

Queen-Bmppess  v.  Chanct* 

Svidenee  Act  (I  of  1872  ),  See.  SO^AceampHee^  etid&nee^OemfeMMon  ef  eo^ecwed^ 
Oorroborration, 

Four  accased,  B,  G,  M  and  T  being  committed  for  trial  on  a  charge  of  mnrder,  B  waa 
made  an  approver,  and  M  and  T  pleaded  guilty  ;  and  the  trial  thereupon  proceeded  against  C 
alone  : — 

Held,  that  the  statements  of  M  and  T  could  not  be  used  against  G  to  corroborate  the  eridenee 
of  the  accomplice  B  ;  and  that  as  H  and  T  pleaded  guiltj,  and  as  the  trial  proceeded  against  C 
alone,  he  waa  not  being  tried  together  with  them  and  section  SO  of  the  Evidence  Act  had  no 
application  to  their  statements. 

Peb  Curiam. — We  are  of  opinion  that  the  case  Imperatrix  v.  Bwyaji 
-(1)  has  no  bearing  on  the  present  case.  It  was  not  intended  to  modify  the 
ruling  in  ii^.  v.  ilfatopa  (2)  which  so  far  as  we  are  aware,  has  been 
uniformly  followed  by  the  High  Court.  The  statements  of  the  two 
co-accused  persons  could  not,  under  the  ruling  in  Malapa's  case,  be  used 
as  against  the  accused  Chand  to  corroborate  the  evidence  of  the  accompli- 
ce. The  case  therefore  rests  really  on  the  evidence  of  the  accomplice. 
And  it  would  be  unsafe  to  convict  the  accused  Chand  on  the  evidence  of 
the-  accomplice  uncorroborated  by  the  evidence  of  any  independent  witnes- 
ses. Again  in  the  present  case  the  two  co-accused  persons  pleaded  guilty; 
and,  thereupon,  as  the  Sessions  Judge  says  in  his  judgment,  the  trial  pro. 
ceeded  against  the  accused  Chand  alone.  He  and  they  were  not,  therefore^ 
being  tried  together  ;  and  section  30  of  the  Evidence  Act  has  no  applica- 
tion to  the  statements  of  the  two  co-accused  persons.  Their  statements, 
therefore,  go  out  of  the  case.  We  acquit  the  accused  Chand  of  the  murder 
of  which  he  has  been  convicted  under  section  302,  Indian  Penal  Code  ;  and 
direct  that  he  should  be  set  at  liberty. 


SO  August  1888.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Ranohope-t 

Pemal  Code  (Act  XLF of  ISB0\  See.  95^Theft^Propeny  worth  8  pies. 

Section  95  of  the  Indian  Penal  Code  is  not  applicahle  to  a  case  where  the  accused  is  charged 
with  the  offence  of  theft,  in  respect  of  3  pies  worth  <^  dang-cakes  and  mangoes. 

The  accused  in  this  case  was  convicted  of  theft  in  that  he  dishonestly 
took  away  from  the  field  of  the  complainant  dung-cakes  worth  pie  1  and 
mangoes  worth  pies  3  in  all  worth  4  pies,  without  consent.  .The  Magistrate 
applying  section  95  of  the  Indian  Penal  Code  decided  that  no  offence  was 
committed. 

^Criminal  Baling  60  qf  ISSS.  Confirmation  case  No,  11  of  ISSg.    (1)  Ante  p.  Sll. 
(3)  10  B.  H.  C.  lU  196    ^Criminal  Ruling  61  of  ISSS.  Criminal  Review  No.  84S  of  188S. 
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Order. — Record  and  proceeding  to  be  returned  with  the  remark  that 
in  the  opinion  of  this  Court  section  95,  Indian  Penal  Gode,  was  wrongly 
applied  by  the  Magistrate  to  this  case. 


80  August  1888,  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Ipowa.    Queen-Emppess  v.  Basapa.* 

Murdsr — Child  murder^Newly  born  ehild^ 
Where  the  nmrder  of  a  newljr  born  child  is  deliberately  committed  in  cold  blood,  the  maiw 
der  Is  as  serions  an  offence  in  the  eye  of  the  law  as  that  of  a  grown  np  person  and  desenrcs  to  be 
as  seyerely  pnnished. 

Order. — The  Court  rejects  the  appeals.  The  Sessions  Judge  should 
be  informed  that  the  High  Court  does  not  concur  in  his  remark  that 
"infanticide  is  now  never  held  to  be  a  crime,  to  be  punished  so  severely 
as  the  murder  of  an  older  human  being,  arrived  at  adult  age  or  even  years 
of  understanding."  In  cases  where  a  woman  has,  immediately  after 
giving  birth  to  a  child,  destroyed  it,  while  in  a  frenzied  state  of  mind,  in 
which  she  could  not  calmly  realize  the  full  gravity  of  her  offence,  a  sen- 
tence of  transportation  for  life  is  generally  considered  sufficient ;  and 
sometimes  the  sentence  is  reduced  by  the  Local  Government.  But  when 
the  evidence  shows  that  the  murder  of  a  newly  born  child  has  been  deliber- 
ately committed  in  cold  blood,  then  such  a  murder  is  as  serious  an  offence 
in  the  eye  of  the  law  as  that  of  a  grown  up  person  and  deserves  to  be  as 
severely  punished. 


80  August  1888.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Bapu  Napan.f 

P^iuil  Code  {Act  XLV€flSW)t  Sees,  \99,72^Poliee  investigation^Magisterial  trial — 
False  evidence-^Altemative  charge— Von'odmissibUity  of  statement  made  before  the  Police. 

The  accused  was  charged  in  the  alternative  with  having  given  fahe  evidence  either  before 
the  Chief  Constable  in  a  Police  investigation  or  before  a  Magistrate  in  a  criminal  trial:— 

Betd,  (1)  that  the  statement  made  to  the  Chief  Constable  bj  the  accused,  and  redoced  by 
him  to  writing,  was  not  admissible  in  evidence  against  the  accused;  the  only  evidence  as  to  such 
statement  tnat  would  be  admissible  for  the  purposes  of  such  a  case  as  the  present  being  the  oral 
testimony  of  the  Constable,  who  eould,  however,  refresh  his  memory  by  referring  to  the  state- 
ment reduced  by  him  to  writing  : 

(S)  That  oral  evidence  of  the  contents  of  the  accused's  deposition  at  the  trial  before  the 
Magistrate  was  inadmissible  under  tection  91  of  the  Evidence  Act.  The  deposition  itself  ought 
to  have  been  put  in,  and  the  proceedings  in  the  case  in  which  it  was  taken,  ought  also  to  have 
been  put  in  to  shew  the  nature  of  the  proceeding  in  which  the  evidence  was  given. 

Judgment. — The  accused  is  charged  in  the  alternative  with  having 
given  false  evidence  either  before  the  Chief  Constable  in  a  Police  inves- 
tigation or  before  the  Magistrate  First  Class  in  a  criminal  trial.    If  the 

^Criminal  Appeals  Nob.  119  and  190  of  ldS8.  " 

\Cr%minal  Ruling  ^%  ((flSSS.    Criminal  Review  tNo.  359  of  ISS8, 
51 
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Statement  before  the  Police  Constable  is  false  then  the  offence  committed 
by  the  accused  is  one  punishable  under  the  latter  part  of  section  193, 
Indian  Penal  Oode.  K  the  statement  made  at  the  trial  is  false  the  offence 
is  punishable  under  the  first  part  of  section  193.  As  the  two  statements 
donot  fall  under  the  same  Enactment,  a  charge  in  the  alternative  is  bad 
inlaw.  The  alleged  offences  being  distinct,  there  must  be  separate  char- 
ges as  required  by  section  233  of  the  Code  of  Criminal  Procedure:  see 
Queen-Empresa  v.  Bamji  (1),  and  In  re  ChandiHng  (2).  There  is  no 
eyidence  to  prove  either  offence,  but  the  two  statements  are  so  contradic- 
tory that  one  of  them  must  be  false  and  the  provisions  of  section  72,  In- 
dian Penal  Code,  would,  therefore,  apply  to  the  case  and  justify  a  convic- 
tion in  the  alternative.  The  accused  does  not  appear  to  have  been  prejudic- 
ed by   the  irregularity  in  the  charge;  and  we  cannot  interfere. 

It  should  be  pointed  out  to  the  Magistrate  that  he  should  not  have 
allowed  the  Chief  Constable  to  produce  in  evidence  against  the  accused  the 
statement  made  to  him  by  the  accused  and  reduced  by  him  to  writing.  The 
only  evidence  as  to  such  statement  that  would  be  admissible  for  the  pur- 
poses of  such  a  case  as  the  present  would  be  the  oral  testimony  of  the 
Constable,  who  could,  however,  refresh  his  memory  by  referring  to  the 
statement  reduced  by  him  to  writing.  On  the  other  hand,  oral  evidence  of 
the  contents  of  the  accused's  deposition  at  the  trial  before  the  Magistrate 
First  Class  was  inadmissible  under  section  91  of  the  Evidence  Act.  The 
deposition  itself  ought  to  have  been  put  in,  and  the  proceedings  in  the 
case  in  which  it  was  taken  ought  also  to  have  been  put  in,  to  show  the 
nature  of  the  proceedings  in  which  the  evidence  was  given. 


80  August  1S88  Bird  wood  &  Pabsohb,  JJ^ 

Queen-Emppess  v.  Tippana.^ 

DUtriet  Municipal  Act  (Bom.  AetFT  cf  IS78),  See.  9»^Bebuilding^Wall'^Bebuilding 
on  old  foundationt^NoUee^^MuHieipalitff. 

A  person  wLo»  withoat  giving  notice  to  the  Monicipalit^,  merely  re-erects  on  the  same 
foundation  a  part  of  a  wall,  which  has  fallen  down,  does  not  contravene  the  proTisions  cf 
section  SS  of  the  Bombay  District  Manicipal  Act,  as  he  does  not,  by  so  re-erecting  it,  begin  to 
erect  any  building  or  to  alter  externally  or  to  add  to  any  existing  building  within  the  meaning 
of  that  section. 

In  this  case  the  wall  of  a  back  yard  of  a  house  in  the  town  of  Dharwar 
having  fallen  down  the  owner  proceeded  to  rebuild  it  on  the  old  founda- 
tion without  giving  notice  to  the  Municipality  under  section  33  of  the 
District  Municipal  Act,  1873.  A  servant  of  the  Municipality  laid  a 
complaint  before  the  Bench  of  Magistrates,  but  the  accused  was  acquitted. 
"  (1)  1. 1^  B.,  10  Bom^  li4«    (1)  I,  L.  B.,  U  Oal„  Sss.  ' 

•OHminai  BmUtHf  6S  4ff  1S8S.    Crlmiaal  Beferencc  No.  im  of  ISSt. 
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The  District  Magistrate  of  Dbarwar,  in  referring  the  case  to  the  High 
Oourt,  observed : — *^  The  next  question  is  whether  under  section  33  of  the 
Act,  a  person  intending  to  rebuild  a  wall  that  has- fallen  down,  is  bound  to 
give  notice  to  the  Municipality.     I  think  he  is  clearly  so  bound." 

Order. — Assuming,  but  without  deciding,  that  the  word  **  building,'* 
as  used  in  section  33  of  Bombay  Act  VI  of  1873,  includes  a  compound 
wall,  we  are  of  opinion  that  a  person  who,  without  giving  notice  to  the 
Municipality,  merely  re-erects  on  the  same  foundation  a  part  of  a  wall 
which  has  fallen  down,  does  not  contravene  the  provisions  of  the  section, 
as  he  does  not,  by  so  re-erecting  it,  ^^  begin  to  erect  any  building  or  to 
alter  ezternally  or  add  to  any  existing  building  "  within  the  meaning  of 
section  33. 


SO  AuguH  1888.  Bibdwood  &  Paksoks,  JJ. 

Queen-BmppeBS  v.  Kissan  Malhapl.* 

Criminal  Procedure  Code  {Act  X  qf  188*),  Seci.  S44,  iSO-^Penal  Code  (Act  XLycflStO)^ 
Sees,  147.  160— Auault—Jjffray  ^Magistrate  ^Conviction — Complainant. 

The  complainant  charged  some  persons  with  assault.  The  Magistrate,  after  taking  the 
eyidence,  acting  nnder  section  250  of  the  Code  of  Criminal  Frocednre,  and  without  altering  the 
previons  charge  or  framing  a  new  one,  convicted  the  accnsed  and  also  the  complainant  nndar 
section  160  of  the  Indian  Penal  Code  :— 

Held,  that  the  conviction  of  the  complainant  was  illegal  and  that  separate  proceedings 
ooght  to  have  been  taken  against  him. 

In  this  case  one  Kisan  Malhari,  on  the  2nd  June  1888,  made  a  com- 
plaint in  writing  to  the  Ohief  Constable  of  A  Division  of  Poona  City 
charging  31  persons  with  having  assaulted  and  dispersed  his  marriage 
procession  and  requesting  that  they  should  be  dealt  with  according  to 
law. 

The  Police  sent  up  to  the  City  Magistrate  11  persons  charged  under 
section  147,  Indian  Penal  Code.  The  case  was  referred  by  the  City  Magis- 
trate to  Rao  Bahadur  Ehanderao  Vishwanath  Raste,  an  Honorary  First  Class 
Magistrate  of  Poona,  who,  after  taking  all  the  evidence  for  the  complain- 
ant on  20th  June,  framed  a  charge  against  the  11  persons  under  section 
147,  Indian  Penal  Code,  and  after  taking  the  evidence  for  the  defence,  on 
25th  June,  acting  under  section  250,  Criminal  Procedure  Code,  and  without 
altering  the  previous  charge  or  framing  any  new  one,  convicted  all  the 
accused  persons  and  also  the  complainant,  under  section  160,  Indian 
Penal  Code,  and  sentenced  each  to  a  fine  of  Rs.  2  which  has  been  paid. 

The  Sessions  Judge  of  Poona  in  making  the  reference  to  the  High 
Court  observed  :  ^'  The  reasons  for  this  procedure  as  stated  by  the  Magis- 
trate are  as  follows  : — 

*Crimiiiml  BnAing  64  </lSS8.    CrimiMl  Beferenoe  Ho.  114  sf  ISSt.  " 
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This  case  was  sent  up  by  the  Police,  under  section  147,  Indian  Penal 
Code.  The  inquiry  showing  that  an  affray  only  had  been  committed  in 
which  the  complainant  took  part.  I,  therefore,  tried  the  case  under  section 
.  160,  Indian  Penal  Code,  and  convicted  the  complainant  as  well  as  the  accus- 
ed after  hearing  the  evidence  for  the  prosecution  and  defence. 

After  hearing  the  witnesses  for  the  defence  in  the  riot  case,  I  came  to 
the  conclusion  that  both  the  complainant  and  the  accused  are  guilty  of 
committing  affray  under  section  160,  Indian  Penal  Code.  I,  thereupon, 
told  the  complainant's  pleader,  who  was  sitting  close  to  the  complainant, 
that  I  intended  to  try  his  case  under  section  160,  Indian  Penal  Code,  and  I 
told  the  accused  the  same  thing.  Both  parties  said  that  they  wish  to  rely 
on  the  evidence  that  had  been  already  recorded.  Thereupon,  without  tak- 
ing any  further  evidence,  I  summarily  convicted  both  the  accused  and  the 
complainant  under  section  160,  Indian  Penal  Code. 

The  11  accused  persons  have  not  made  any  application  to  this  Court, 
and  looking  at  the  provisions  of  section  246,  Criminal  Procedure  Code, 
I  see  no  reason  to  interfere  ;  but  the  original  complainant,  who  was  convict- 
ed by  the  Magistrate  under  section  160,  Indian  Penal  Code,  has  applied  to 
me  to  report  the  case  to  the  High  Court  under  section  435. 

Having  regard  to  the  provisions  of  section  244,  Criminal  Procedure 
Code,  I  am  of  opinion  that  the  conviction  of  the  complainant  was  illegal 
and  should  be  quashed. 

Order. — The  Court  reverses  the  conviction  of  the  complainant  as 
illegal.  Separate  proceedings  ought  to  have  been  taken  against  him,  if 
necessary.     The  fine,  if  paid,  to  be  restored. 


5  September  IS88,  Bird  wood  &  Pabson8,JJ. 

In  re  Umapbhal.* 

PencU  Oode  {Act  XL  To/ 1860),  Sec.  193— Oriwitna^  Procedure  Code  {Act  X  of  1882),  See, 
1 95 — Sanction —  Notice-- Service,  time  for. 

Where  a  Judge  issnes  a  notice  to  the  accused  to  show  caase  why  his  prosecation  under 
section  193.  Indian  Penal  Code,  shoald  not  be  sanctioned,  he  must  allow  snfficient  time  for  the 
notice  to  be  served  npon  the  accnscd  and  shoald  not  grant  the  sanction  before  the  notice  has  been 
seryed. 

In  this  case  the  Assistant  Sessions  Judge  of  Ahmedabad  ordered  on 
the  16th  April,  1888,  a  notice  to  be  sent  to  the  applicant  to  show  cause  on 
the  19th  April,  1888,  why  they  should  not  be  prosecuted  for  perjury.  The 
notice  was  served  on  the  22nd  :  but  on  the  19th  the  Assistant  Sessions 
Judge  disposed  of  the  matter  by  ordering  the  sanction  to  be  granted. 

Mr.  Inverarity,  with  Mr.  Shamrao  V'lthal,  for  the  petitioner. 
Mr.  G.  S,  Rao  and  Mr.  Ghimanlal  H.  Setalvad,  for  the  opponent. 
^Criminal  Ruling  65  of  1888.     Criminal  Application  for  Revision  No.  223  of  18SS. 
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Order. — The  Court  reverses  the  order  of  the  Assistant  Sessions  Judge 
and  directs  that  he  should  dispose  of  the  matter  after  giving  to  the 
applicant  a  proper  notice. 


6  September  1888  Birdwood  &  Parsons,  JJ^ 

Queen-Emppess  v.  Tukapam.* 

Penal Oode{Aet  .YL^o/ 1860),  Sees,  71,  KG,  lll^Weanng afalse  garb— False  persona" 
Hon — f^eparate  sentences. 

Where  an  accased  person  is  convicted  of  wearing  th&  garb  of  a  Police  Consta SI e,  under 
section  171  of  the  Indian  Penal  Code,  and  of  personating  b/  means  of  such  garb  a  Police  Consta- 
ble, and,  as  such,  ordering  a  person  to  be  kept  in  cnstody,  nnder  section  171  of  the  Co.le;  only  one 
sentence  oaght  to  be  passed  on  him  untler  the  provisions  of  section  71  of  (he  Code. 

The  accused  was  charged  firstly  of  an  offence  under  section  170,  Indian 
Penal  Cede,  of  personating  a  public  servant  in  that  the  accused  falsely 
personating  a  Police  Naik  went  to  see  a  fair  held  in  a  village,  told  the 
Pafel  there  that  he  had  come  to  investigate  a  case,  took  certain  articles 
from  him  as  a  public  servant,  and  in  such  assumed  character  ordered  two 
women  to  be  kept  in  custody;  and  secondly,  of  an  offence  under  section  171, 
Indian  Penal  Code,  of  wearing  garb  used  by  a  public  servant  with 
fraudulent  intent,  in  that  he  wore  a  Police  Constable's  coat  while 
attending  a  fair  with  the  intention  that  he  might  be  considered  to  be  a 
Police  Constable.  The  Third  Class  Magistrate  of  Muddebihal  sentenced 
the  accused  to  sufier  one  month's  rigorous  imprisonment. 

Order. — The  Magistrate  to  be  informed  that  under  section  71,  Indian 
Penal  Code,  a  single  sentence  only  ought  to  have  been  passed  in  the  case,  ' 


12  September  1888.  Birdwood  &  Parsons,  JJ» 

Queen-Emppess  v.  Kpishnajl.t 

Penal  Code  (Act  XLF  of  I860),  Sec.  21S— Public  servant— False  entry —Intention  of  obtain-^ 
ing  money  ^Knowledge  that  no  offence  was  committed. 

To  support  a  coLViction  nnder  section  218  of  the  Indian  Penal  Code  it  is  necessary  *to  prove 
that  the  accnsed  believed,  or  had  reason  to  believe,  that  the  person  concerned  had  committe  d  an 
offence,  though  it  was  not  necessary  to  prove  that  sach  an  offence  had,  as  a  matter  of  fact,  been 
committed. 

Hence,  where  a  puMic  servanty  who^e  duty  it  is  to  make  entries  in  a  cattle  pound  register, 
makes  a  fals;  entry,  knowing  that  a  person  has  committed  no  offence,  and  with  th  j  intention 
only  of  obtaining  money  from  him,  the  public  servant  cannot  be  convicted  under  section  218  of 
the  Indian  Penal  Code, 

Per  Curiam. — The  accused  has  been  convicted   under   section   218   of 

the  Indian  Penal  Code.     He  is  a  public  servant  whose   duty   it   is  to  write 

entries  in  a  cattler  register,  and  is  found   to  have    made   a   false  entry  in 

register  with  a  certain  intent.     The   question   in   this   appeal  is   whether 

that  intent  was  to  save  the  complainant    Shamfhudin   from    legal  punish- 

♦  Cfimin'il  Ruling  67  of  1888.  Criminal  Review  No.  866  of  lti88. 
\Oriminal  iiiUing^^  o/:  1888, jJCriminal  Appeal  No,^141  of   iHbS. 
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ment  for  the  offence  of  dishonestly  recemng  a  stolen  mare.  If  that  was 
not  his  intent^  the  conviction  oannot  be  sustained.  It  is  not  necessary  in 
order  to  support  the  oonyiction  to  prove  that  Shamshudin  was,  as  a  matter 
of  fact,  guilty  of  an  offence  :  Beg  v.  Hv/rbut  Surma  (!)•  Assuming  that  the 
facts  as  to  the  making  of  the  false  entry  have  been  correctly  found,  the 
accused  would  be  guilty  of  an  offence  under  section  218  if  he  believed  or 
had  reason  to  believe  that  Shamshudin  had  committed  an  offence  against 
section  411,  and  if  his  object  in  framing  the  false  record,  was  to  save 
Shamshudin  from  legal  punishment  :  Imp,  v.  Amirudin  (2).  It  is  clear  on 
the  evidence  that  the  accused  never  for  a  moment  believed  that  Shamshu- 
din was  guilty  of  any  offence  at  all.  On  the  contrary,  he  knew  that  he  was 
innocent  ;  and  he  deliberately  worked  upon  the  fears  of  Shamshudin,  in 
order  to  obtain  from  him  a  bribe,  or  the  promise  of  a  bribe  as  a  reward 
for  saving  him  from  a  position  which  he  had  been  brought  by  the  accused 
to  believe  was  a  perilous  one  for  himself.  Shamshudin  may  have  thought 
that  criminal  proceedings  would  be  taken  against  himself.  But  the 
accused  never  seems  to  have  had  any  such  fear  ;  for  he  knew  that 
Shamshudin  had  openly  and  honestly  purchased  the  mare.  This,  so 
far  as  we  can  understand,  the  Sessions  Judge's  finding  as  to  the  accus- 
ed's intent,  represents  his  view  of  the  case,  and  it  is  the  view  suggested 
by  a  consideration  of  Shamshudin's  evidence.  Thus  the  accused's  inten* 
tion  was  not  to  screen  Shamshudin  from  legal  punishment  ;  but  to 
obtain  money  for  himself.  That  being  so,  he  hsM  not  committed  an 
offence  under  section  218  of  the, Penal  Code.  We,  therefore,  reverse 
the  conviction  and  sentence  and  order  the  fine,  if  paid,  to  be  refund- 
ed. For  an  attempt  to  obtain  a  bribe,  the  accused  was  not  tried  ;  and  we 
express  no  opinion  on  the  evidence  as  to  any  such  attempt.  If  further 
proceedings  are  deemed  necessary  in  respect  of  that  accusation,  they  can 
be  taken. 


18  Septimber  1888.  Bikdwood  ii  Pabsons,  JJ. 

Queen-Emppess  v.  Gopal.* 

AbJsari  Act  (Bom.  Act  ro/lS7S).  See.  45  {c)^Breaeh  ef  the  condition  of  the  Ueeme-^ 
Lieeneee-Servant — Liability. 

Under  sectioii  45  (e)  of  the  Bombaj  Abkari  Act,  the  servsnt  of  a  holder  of  a  lioeiifie»  granted 
under  the  Aet,  cannot  be  made  liable  for  breach  of  the  conditions  of  the  license. 

Obdsb.— The  conviction  and  sentence  recorded  against  accused  No.  2 
Yithu  is  reversed,  and  the  fine,  if  paid,  is  ordered  to  be  refunded  as  he  is 
not  a  holder  of  a  license  and  his  conviction  under  section  45  (c)  of  Bombay 

(l)8  0sl.W.B.,Cr.,68.    (t)  L  L.  R^  S  Ga^  412. 
•Criminal  BMUng  69  ef  18SS.    Criminal  Berlew  Kob  SIS  of  1888. 
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Act  y  of  1878  IB  illegal.    The  Magistrate  is  requested  to  be  more  careful 
in  preparing  his  monthly  return. 


18  September  1888.  Bibdwood  &  Pabsons,  JJ. 

Queen-Emppeas  v.  Maina.* 

Penal  Code  (Aei  XLF  cf  I860),  See.  ISS^Publie  servant ^^bstrueiion^Mamlatdar^^ 
Karkoon — WarraiU^Attaehment  of  moveable  property — Chaining  a  door  from  unthin. 

A  person,  who  chains  from  within  the  door  of  his  home  on  the  approach  of  a  Karkoon 
charged  with  the  execution  of  a  warrant  issued  bj  the  Mamlatdar  for  the  attachment  of  his 
moveable  property,  is  acting  within  his  rights  and  is  not  gniltjr  of  an  offence  under  section  18S 
of  the  Indian  Penal  Code. 

Obdeb.— In  chaining  the  outer-door  of  her  dwelling  house  from 
within  when  the  taluka  karkun  came  to  execute  the  Mamlatdar's  warrant 
for  attaching  her  husband's  moveable  property,  the  accused  was  acting 
within  her  rights  and  oannot  be  held  to  have  voluntarily  obstructed  a 
public  servant  in  the  discharge  of  his  public  functions .  The  conviction 
and  sentence  are,  therefore,  reversed,  and  the  fiae,  if  levied,  ordered  to  be 
restored. 


18  September  1888.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Valav.t 

Criminal  Procedure  Code  (Act  X  o/lSSS),  See,  4SS^Set$Umt  Judges-Criminal  returns-^ 
Ordering  further  enquiry  ^Beferenee— High  Court. 

A  Sessions  Judge  who,  on  examining  the  monthly  criminal  return  of  a  ICagistrate,  sends 
for  the  record  and  proceedings  in  a  case  in  which  an  accused  person  has  been  convicted, 
cannot  legally  order  anj  further  inquiry  to  be  made.  If  he  thinks  that  any  further  inquiry  is 
necessary,  he  must  report  the  matter  to  the  High  Court,  which  alone  has  the  power  to  order 
•ooh  inquiry  to  be  made  in  such  a  caie« 

Obdeb.— Record  and  proceedings  to  be  returned  with  these  remarks; — 

The  Sessions  Judge  had  no   power  to  order   the  further  enquiry  in 

this  case.    The  enquiry  which  was   made   on     his    order  does  not  show 

that  the  accused  was  wrongly  convicted.    The  Court  declines  to    interfere. 


^  S^tember  1888.  Bibdwood  &  Pabsons,  JJ. 

Queen-Emppess  v.  Govlnd  Napayan.tt 

Criminal  Procedure  Code  iAct  XLF  of  U^),  See.  54S^Compen$ations'^eneei  other  than 
thoeeoharged—Compemation  for  effeneee  of  which  the  aeeuted  i$  acquitted. 

Section  545  of  the  Criminal  Procedure  Code  does  not  empower  a  Court  to  award  compensa- 
tion for  alleged  offences  other  than  those  which  form  the  subject  of  enquiry  in  the  case  in  which 
the  order  is  made,  still  less  for  offences  of  which  the  accused  has  been  acquitted. 

Obdeb. — There   appears   to  be  no  evidence  on  the  record  that  the 
accused  forged  the  hundi.     We,  therefore,   reverse   the   conyiction  under 

'  Hhriwdnal  Ruling  70  cf  1SS8.    Criminal  Review  No.  SSS  of  1S8S. 

^criminal  Buling  71  </ ISSS,    Criminal  Beferenoe  No.  181  of  1888. 
^Orimkua  Bultng  7t  (^1888.  Criminal  Appeal  No.  1S9  of  l88a  Criminal  Review  N«.  818  of  1888» 
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the  first  charge.  We  confirm  the  convictions  on  the  other  two  char- 
ges and  we  maintain  the  sentence,  but  we  direct  that  one 
half  thereof  shall  be  the  punishment  for  each  ofiTence,  and  that  one 
sentence  shall  take  efiTect  on  the  expiration  of  the  other.  As  the  accused 
was  convicted  of  three  distinct  offences,  the  Sessions  Judge  ought  to  have 
passed  separate  and  consecutive  sentences  for  those  offences.  The  order 
of  compensation  appears  to  us  to  be  illegal  as  it  stands.  Under  section 
545,  Criminal  Procedure  Code,  a  Court  can  grant  compensation  for  the 
injury  caused  by  the  offence  committed.  This,  however,  would  not  give 
power  to  a  Court  to  grant  compensation  for  other  alleged  injuries,  still 
less  for  injuries  caused  by  other  offences  of  cheating  of  which  the  accused 
has  been  acquitted.  We,  therefore,  amend  the  order  by  reducing  the 
amount  of  compensation  awarded  to  the  complainant  to  Rs.  394,  as  that 
sum  represents  the  whole  of  the  loss  suffered  by  the  complainant  in 
respect  ot  the  offences  of  forgery  and  cheating,  which  formed  the  subject 
of  enquiry  in  the  present  case. 


20  September  1888-  Bibdwood  &  Parsons,  JJ. 

Queen-Empress  v.  Lalu,* 

Criminal  Procedure  Code  (Act  X  of  1S82\  Sees.  118,  i^S^Magietrate^Security  for  good 
behaviour^Imprisonment  in  anticipation  cf  default* 

An  order  for  the  imprisonment  of  an  accased  person  made  in  anticipation  of  his  failing 
to  give  secnrity  under  section  118  of  the  Code  of  Criminal  Frocednre  is  illegal*  being  opposed  to 
section  128  of  the  Code. 

In  this  case  the  Magistrate '^  ordered  that  Lala  Pema  do  execute  a 
bond  in  the  sum  of  Rs.  200  (personal  recognizance  of  Rs.  100  and  one 
surety  of  Rs.  100)  to  be  of  good  behaviour  for  a  period  of  six  months. 
This  is  to  be  executed  after  the  expiry  of  the  sentence  in  case  No.  21.  In 
case  the  security  be  not  furnished  Lala  should  suffer  rigorous  imprisonment 
for  six  months  or  until  he  gave  security  up  to  a  limit  of  six  months." 

Order. — The  order  for  the  imprisonment  of  the  accused  made  in 
anticipation  of  his  default  to  give  security  under  section  118,  Criminal 
Procedure  Code,  is  opposed  to  section  123  and  is,  therefore,  reversed. 


20  Septemher  1888.  Bibdwood  &  Pabsons,  JJ. 

Queen-Emppess  v.  HipalaLf 

Criminal  Procedure  Code  {Act  X  cf  1S82),  8ee$.  118,  l^i^^SceuHty-^Order-'ImprieenmeKt 
in  anticipation  cfdtfemiU 

It  it  not  competent  to  a  Magistrate  to  pass  an  order  for  the  imprisoniflent  of  the  accnted 
made  in  anticipation  of  his  defaalt  to  give  security  nnder  section  118  of  the  Code  of  Criminal 
Procedure. 


*Orim^Md  Ruling  78  cf  1888.    Criminal  Bevieir  No.  891  of  1888. 
tCriminal  Beyiew  No.  890  of  J888. 
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In  this  case  the  Magistrate  passed  the  following  order:— **  That 
Hiralal  do  on  expiry  of  the  sentence  of  four  months'  rigorous  imprisonment 
furnish  security  himself  Rs.  100  and  one  surety  Rs,  100,  to  be  of  good 
behaviour  for  a  term  of  six  months  from  the  date  of  release.  In  case  the 
security  be  not  furnished  Hiralal  to  suffer  rigorous  imprisonment  until  he 
furnishes  that  security  upto  a  limit  of  six  months." 

Order. — The  order  for  the  imprisonment  of  the  accused  made  in 
anticipation  of  his  default  to  give  security  under  section  118,  Criminal 
Procedure  Code,  is  opposed  to  section  123  and  is,  therefore,  reversed. 


:^0  September  I8S8,  Bibdwood<&  Parsons,  J  J. 

Queen-Emppesa  v.  Pasooe.* 

Praetire-^Magistrate — Convi^tton  for  two  qffences — Single  aentenee-^Imprisonment  and 
fine — Appellate  Court — Reversal  €if  eonnetion  oj  one  qjfemee — Uetaining  the  imprisonment 
amd  r-fu'taing  the  finem 

iVbere  a  Magistrate,  on  conyiction  of  an  accascd  person  of  two  offences  (fur  which 
aeparNte  sfDienceii  onght  to  hare  been  passtd)  passes  a  single  sentence,  combining  im* 
priBoomt  nt  i>nd  fine,  it  is  not  optn  tj  an  Appellate  i'ourt,  on  reversing  the  cunyictido  for  one 
offence,  to  treat  ihe  sentence  of  line,  as  the  punihhmtDi  or  one  offence  and  the  sentence  of  im* 
pri^nmnt  as  the  panisbmeot  tor  the  otber(  00  such  distinction  having  been  oiade  bj  the 
trying  Magistrate)  an>l  to  rttaio  the  full  sentf  uce  o'  iuprisonmeoL 

Tu£  accused  was  charged  with  illegally  manufacturing  liquor  or 
using  a  still  and  keeping  toddy  in  excess  of  the  authorized  quantity,  under 
section  43  (c  and/)  and  section  45  of  the  Bombay  Abkari  Act,  and  was 
sentenced  by  the  Second  Class  Magistrate  of  Maiwan  to  rigorous  im- 
prisonment for  one  month  and  to  pay  a  iiae  of  Rs.  10.  On  appeal,  the 
District  Magistrate  of  Ratnagari  confirmed  the  conviction  under  section 
43,  but  reversed  the  one  under  section  45,  and  ordered  the  fine  to  be 
refunded.  • 

Order. — As  the  sentence  has  expired,  the  Court  does  not  interfere. 
The  record  and  proceeding  to  be  returned  with  the  remark  that  the 
District  Magistrate  was  not  justified  in  supposing  that  the  sentence  of  im- 
prisonment passed  by  the  Magistrate  beoond  Class  was  for  oae  offence 
and  the  sentence  of  fine  for  the  other,  uo  such  distinction  having  been 
made  by  the  Magistrate  Second  Class,  who  ought  to  have  passed  separate 
sentences. 


80  September  1888.  Birdwood  Si  Pabso^iS,  JJ. 

Queen-Empress  v.  Nafirya.t 

Criminal  Procedure  Code  {Jet  X'  of  1882\  8  c.  250^Compensation^Order^Appeal. 
The  Code  of  Criminal  Procedare  mikes  no  pravision  for  an  appeal  against  an  order  passed 
ander  section  250  of  the  Code. 

^Criminal  BuUag  74  qf  \S66,    Criiniaal  Review  No.  408  of  1888 
^Oriminal  Ruling  75  of  1888.    Criminal  Reference  Mo.  135  of  :SSS. 
62 
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One  Nagya  tnn  Ningya  brought  a  complaint  before  an  Honorary 
Magistrate  Third  Class,  under  section  334  of  the  Indian  Penal  Code,  against 
three  individuals.  The  Magistrate  acquitted  the  accused  and  as  he  was 
of  opinion  that  the  complaint  was  frivolous  or  vexatious,  he  directed  com- 
pensation to  be  given  to  the  accused.  On  appeal,  however,  the  First 
Glass  Magistrate  with  Appellate  Powers  set  aside  the  order  of  the  Hono- 
rary Magistrate  and  ordered  the  fine  to  be  refunded. 

The  District  Magistrate  of  Dharwar  in  referring  the  case  to  the  High 
Court,  remarked  : — ''The  question  is  whether  an  appeal  lies  in  such  a  case. 
Section  404,  Criminal  Procedure  Code,  lays  down  that  no  appeal  shall  lie 
from  any  judgment  or  order  of  a  Criminal  Court  except  as  provided  for 
by  this  Code  or  by  any  other  law  for  the  time  being  in  force.  Nowhere 
in  the  Code  or  in  any  other  law,  so  far  as  I  am  aware,  is  any  provision 
made  for  an  appeal  against  an  order  passed  under  section  250,  Criminal 
Procedure  Code." 

Order. — The  Code  of  Criminal  Procedure  makes  no  provision  for 
an  appeal  against  an  order  passed  under  section  250.  The  order  of  the 
Magistrate  First  Class,  reversing  on  appeal  the  order  of  the  Honorary 
Magistrate  Third  Class  made  under  that  section,  is  therefore  reversed. 


BO  September  1888.  Birdwood  <fe  Pabsoks,  JJ. 

Queen-Emppess  v«  Malhapi*. 

CHmifuU  Procedure  Code  (Act  X  of  1S82),  See.  ill—f^essiong  Judge-^Murder-^Prima  faeie 
ease — Aeeueed^s  statement^  Plea  of  guilty— Trial — Conviction  and  sentence. 

When  there  Is  a  clear  prima  facie  case  of  murder,  a  Sessions  Judge  cannot  legallj^ 
witbonttrying  the  case,  accept  a  statement  made  bj  the  accused,  who  is  charged  with  the 
offence  of  murder,  as  sufficient  to  establish  bis  plea  of  guilty  of  the  offence  of  culpable  homi* 
dde  not  amounting  to  murder  on  the  ground  of  grave  and  sudden  provocation,  and  convict  and 
sentence  him  accordingly  for  such  offence  on  his  own  plea. 

Judgment. — The  accused  in  this  case  pleaded  guilty  to  having 
committed  the  offences  of  culpable  homicide  not  amounting  to  murder  bjr 
causing  the  death  of  his  wife  and  of  voluntarily  causing  hurt  with  a  dan- 
gerous weapon  by  striking  Hari  several  blows  with  a  sickje.  The  Sessions 
Judge,  accepting  the  plea,  sentenced  him  to  periods  of  five  years'  and  one 
year's  rigorous  imprisonment  respectively,  for  the  two  offences.  It  is 
clear  that  the  plea  would  not  have  been  accepted  and  these  sentences  would 
not  have  been  passed  unless  the  Sessions  Judge  had  taken  into  con  side ra- 
tion  the  statement  made  by  the  accused  and  held  that  it  proved  grave  and 
sudden  provocation.  It  was  not,  however,  open  to  the  Sessions  Judge  to  act 
on  that  statement  without  trying  the  case.  A  clear  prima  fade  case  of 
murder  cannot  be  treated  as  one  of  culpable  homicide  not  amounting  to 
*CTtmtnol  Ruling  76  of  IttSS.     V/iminal  Review  No.  3-6  of  1888.  ^ 
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murder  unless  a  plea  of  grave  and  sudden  provocation  set  up  by  the 
accused  is  proved  by  him.  There  was  no  proof  of  grave  and  sudden  pro- 
vocation adduced  before  the  Court  of  Session,  and  indeed  there  appears  to 
be  no  such  proof  in  the  present  case;  for.  the  statement  of  the  accused 
himself  is  not  to  the  effect  that  he  caught  his  wife  in  any  act  of  adultery 
or  that  she  gave  him  any  grave  and  sudden  provocation  by  her  conduct  on 
the  night  of  her  murder.'  Moreover,  the  truth  of  that  statement  is  a 
matter  which  should  be  tried  and  determined  by  the  Court  with  the  aid  of 
assessors.  Again  the  intention  of  the  accused  in  striking  Hari  over  the 
head  and  shoulders  with  his  sickle  ha3  not  been  sufficiently  considered  by 
the  Sessions  Judge.  We,  therefore,  reverse  the  convictions  and  sentences 
passed  in  this  case  and  direct  that  the  accused  be  retried  on  charges  under 
sections  302  and  304  of  the  Penal  Code  for  causing  the  death  of  his  wife 
and  under  sections  307  and  308  and  324  of  the  Peual  Code  for  attempting  to 
cause  the  death  of  Hari  or  else  causing  him  hurt. 


20  September  1888.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Lakshman* 

Penal  Code  {Act  XLF  of  1S60),  Sees.  899,  420^Murder^Oulpaole  homieide-' Orievoui 
hurt. 

Where  it  is  clear  that  the  act  bj  which  the  death  of  the  accased's  wife  was  caased  wa0  so 
imminentlj  dangeroas  that  the  accased  mast  be  presamed  to  have  known  that  it  would,  in  all 
probability,  cause  death  or  snch  bodilj  injary  as  was  likely  to  cause  death,  then  unless  he  can 
meei  this  presumption,  his  offence  will  be  cuipable  homicide,  and  it  would  be  murder,  unless  he 
can  bring  it  under  one  of  the  excei^ions  mentioned  in  section  800,  Indian  Penal  Code. 

Per  Curiam  : — The  accused  in  this  case  was  committed  for  trial  on 
charges  of  murder  and  culpable  homicide  not  amounting  to  murder.  The 
Sessions  Judge  found  him  guilty  of  the  minor  offence  included  in  these 
charges,  viz,,  voluntarily  causing  hurt  by  a  dangerous  weapon,  and 
sentenced  him,  under  section  326,  Indian  Penal  Code,  to  two  years' 
rigorous  imprisonment. 

We  are  of  opinion  that  the  finding  and  sentence  are  improper  and 
that  we  must  interfere  in  the  exercise  of  our  revisional  jurisdiction.  The 
accused  killed  his  wife  by  stabbing  her  in  the  body,  with  a  knife.  The 
medical  evidence  shows  that  the  wound  passed  ,through  the  liver  and 
omentum  and  entered  the  kidney  ;  and  that  death  resulted  from  this  wound 
**  owing  to  hemorrhage  from  the  lacerated  liver  and  the  punctured  kidney 
and  also  the  punctured  omentum."  It  is  clear,  therefore,  that  the 
act  by  which  the  death  of  the  accused's  wife  was  caused  was  so  imminently 
dangerous  that  the  accused   must  be   presumed  to  have   known   that  it 

^Criminal  Beriew  No,  283  of  1888. 
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wouldi  in  all  probability,  cause  death  or  such  bodily  injury  as  was  likely 
to  cause  death  and  that  unless  he  can  meet  this  presumption,  his  offence 
would  certainly  be  culpable  homicide  ;  and  it  would  be  murder,  unlest 
the  accused  can  bring  it  under  one  of  the  exceptions  mentioned  in  section 
300  of  the  Penal  Code.  The  Sessions  Judge  finds  that  the  accused  had  no 
justification  for  his  use  of  a  knife,  that  he  used  the  knife  to  stab  with, 
and  that  he  must  have  known  that  it  was  a  sharp  instrument  and  that  he 
must  have  voluntarily  caused  the  hurt,  when  he  stabbed  his  wife  with  the 
knife.  On  these  findings,  the  conviction  of  voluntarily  causing  hurt  is 
erroneous  and  improper  and  clearly  does  not  satisfy  the  justice  of  the 
case.  We  reverse  the  conviction  and  sentence  and  order  that  the  accused 
be  retried  on  the  charges  on  which  he  was. committed  for  trial. 


27  September  1888.  Bibdwood  &  Pabsoks,  JJ. 

Queen-Emppess  v.  Alibhai.^ 

Pfnal  Code  {Aet  XLr  of  IS^i),  Se^.  ISS— Bailiff ^Be/usal  to  hand  over  wtoneyfroma 
pocket  to  a  bailif. 

The  mere  refatial  bf  an  accused  person  to  hand  over  to  a  b  lUiff  monef  alleged  to  be  in  Mi 
pocket  is  not  a  resistance  to  th^  taking  of  that  monef  within  the  meaning  of  section  183  of  the 
Indian  Penal  Code. 

*  Per  Curiam: — The  mere  refusal  by  the  accused  to  hand  over  to  the 
bailiff  the  money  which  was  alleged  to  be  in  his  pocket  does  not,  we  think, 
amount  to  a  resistance  to  the  taking  of  property  within  the  meaning  of 
section  183  of  the  Penal  Code.  No  offence  can  ^apparently  be  cooimitted 
against  that  section  until  the  public  servant  who  i^  resisted  has  begun  to 
take  the  property.  In  the  present  case,  the  bailiff  does  not  appear  to  have 
made  any  attempt  to  take  the  money  from  the  accused.  Prom  the  brief 
statement  of  reasons  recorded  by  the  Magistrate  for  his  finding,  it  is  not 
clear  that  he  did  more  than  make  a  demand  for  th^  money  or  that  the 
accused  offered  any  resistance  beyond  saying  that  the  bailiff  was  not 
legally  entitled  to  take  the  money  and  that  he  would  not  give  it  to  him» 
We,  therefore,  reverse  the  conviction  and  sentence. 


i&7  September  18SS  Bibdwood  <fe  Parsons,  JJ. 

Queen-Emppess  v.  Hari  Khusal.f 

District  Mmiripal  Aet(Bom.  Act  FF  of  1873),  Sec,  58  (\)^Catth~-Members  of  family. 

Cattle  are  not  members  of  a  fatnilj  or  household  within  the  meaning  of  section  53  (])  of 
the  l^ombay  District  Municipal  Act  and  a  person  cannot,  therefure.  be  conyicted  of  an  oflTenee, 
under  claose  2  of  that  section,  for  having  tied  his  bullocks  near  the  drain  in  front  of  his  house 
80  aH  to  allot?  their  dung  &c.  to  drop  there. 

*Oriminal  Ruling  78  of  18  88.     Criminal  Review  No.  430  of  1888. 
^Oriminal  Ruling  77  0/I888.  Criminal  Review  No.  362  of  18S8. 
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Thb  accused  was  charged  with  an  offence  under  section  53  (1)  of  the 
Bombay  District  Municipal  Act  in  that  he  tied  his  bullock  near  the  street 
gutter  so  that  the  dropping  fell  into  the  street  gutter. 

Ordbr. — ^The  accused's  cattle  are  not  members  of  his  family  or  house- 
hold within  the  meaning  of  clause  I  of  section  53  of  Bombay  Act  VI  of  1873, 
The  conviction  and  sentence  are,  therefore,  reversed  and  the  fine,  if  paid, 
to  be  refunded. 


4  October  1888.  Bibdwood   &  Pabsons,  JJ. 

Queen-Bmppess  v«  RasTbu.* 

Praefice^Of^nvic'ion — P!ea^TriaK 

The  accused  was  commitlf'd  to  th  Cuart  of  Sesaions  oo  chirge  of  calpable  homicide  not 
amoonting  to  marder  and  pleaded  gniity  to  that  charge  bat  the  Sessions  Jalge,  iagtead  of 
eonWcting  him  on  his  ploa  coorict<)i  him,  hiri as:  regard  t)  the  erideoce  recorded  before  the 
Committing  BiagistratP»  of  causing  grievons  hurt: — 

Held,  that  as  the  Sessions  Jadge  did  not  convict  on  th  >  pica,  he  oafl^ht  to  have  tried  the  case. 
It  was  illegal  to  conrict  the  acas^d  of  an  offence  of  wtiich  he  did  not  plead  gailtj  and  for  which 
he  was  not  tried. 

Per  CaRiAM. — The  ac3U9ed  pleaded  guilty  to  the  charge  of  culpable 
homicide  not  amounting  to  murder.  The  Stjssioas  Judge  did  not  convict 
the  accused  on  his  plea,  but,  having  regar J  to  the  evidence  recorded  before 
the  Committing  Ma:jitrate,  convicted  him  of  causing  grievous  hurt.  As 
the  Sessions  Judge  did  not  convict  on  the  plea,  it  was  his  duty  to  try  the 
case.  It  was  illegal  to  c  mvict  the  aicuseJ  of  an  offence  of  which  he  did  not 
plead  guilty  and  for  which  he  was  not  trie  1.  The  conviction  and  sentence 
are  reversed;  and  the  Courc  directs  the  trial  ot  the  accused  on  the  charge 
on  which  he  was  committed. 


8  October  1888,  Birdwood  &  Pabsons,  JJ, 

Queen-Bmppess  v  MaPUtLf 

ranUn^ment  de*  {Act  III  of  \%Z0),  See.  2%^Homhay  Municipal  Act  {Bom.  Act  III  of 
1S72)  <9«e.  tl^^Gooemment^Can^onemtnt  Taxation  R  g  4afion, 

Section  2  >  of  th'*  Cantonements  Act,  1880,  dos  not  pmpower  the  QoTernment  to  expend 
•ettion  286  of  the  Bombay  Municipal  Act,  187S,  to  a  CaMtonoment,  A  Cantonement  Taxation 
Regnl«t«on,  reprodncinis  lection  326  of  the  Municipal  Act,  is,  therefore,  invalid. 

Per  Curiam: —The  accused,  a  milk-seller,  in  the  Deolali  Cantonement, 
has  been  fined  eight  annas  by  the  Cantonement  Magistrate  for  using  a  place 
in  the  camp  as  a  stable  for  his  animals,  without  taking  a  license  from  the 
Cantonement  Magistrate,  under  section  30  of  the  Taxation  Rules  made  by 
Government,  under  section  22  of  the  Cantonement  Act  III  of  1880.  Rule 
30  of  the  Taxation  Rules  is  published  in  Notification  No.  135  of  the  6th 
March  1882  at  page  177  of  tbe  Government  Gazette  for    1882  ;   and  repro- 

*frtrmnal  Ruling  'i9of'  1888.    Criminal  R  view  No.  834  of  1888. 
^Criminal  Ruling  80  o/lSSS.    Criminal  R  view  No.  893  of  1888. 
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duces  the  prOTisions  of  section  286  of  the  Bombay  Municipal   Act   of  1872 
(Bombay  Act  III  of  1872).     Section   71    of  the  Gantonement  Act  of   1880 
empowers  the  Oovernment  to  impose  by  Notification  in   any   Gantonement 
any  tax  which  under  any  enactment  in  force  at  the  date  of  such  Notification, 
can  be  imposed  in  any  Municipality   within   the   territories  administered 
by  the  Government.     In  the  Notification  No.  134  of  the  4th   March  1882, 
published   at  page   169   of  the    Government   Gazette  for  1882  and  issued 
under  section  21  of  the  Gantonement  Act, license  fees  for  the  use  of  places 
in   the   Deolali  Gantonement  by  or   for  horses,  buffaloes,  or  other  animals 
which  are  let  out  on  hire  or  sold  or  the  produce  of  which   is  made   an   ar- 
ticle   of  trade,  are  treated  as   taxes.     It  is  doubtful  whether  they  can  be 
rightly  so  treated  for   the     Bombay   Municipal     Act   of  1872,  of  which 
the   penal    provisions   contained  in    section  226  are,    as   we   have    said, 
incorporated   in    the  Notification   No.    135,    makes     a     clear     distinction 
between  taxes  and  license-fees.     The  whole  subject  of  Municipal    taxation 
by  the  imposition  of  rates,  taxes,  tolls  and  other  imports  is  dealt  with    in 
Part  IV  of  the  Municipal  Act;  whereas  the  subject  of  licensing   stables   &c. 
is  dealt  with  in  Ghapter  VI,  which    refers   to  "general  conservancy."     But 
even  if  a  license-fee  can  be  regarded  as  a  tax,  all    that   section   22   of   the 
Gantonement  Act  empowers  the   Government  to  do  is  to  apply,  by  Notifica- 
tion, to  Gantonements  or  Eidopt    to  Gantonements,  the   provisions  of  any 
enactment  or  rules  inforce  at  the  date  of  the  Notification  for  the  ^assessment 
and  recovery"   of  any    tax   in    any  Municipality    within    the  territories 
administered  by  the  Qovernjnent.     Now  section  226  of  the   Municipal  Act 
cannot  be  regarded  as  an  enactment  for  the  assessment   or   recovery  of 
license-fees  for  stables.     It  merely  imposes  a  penalty  for  the  use  of  stables 
without  a  license.     The  recovery  of  taxes  is  a  matter  dealt  with  in    section 
125  aud  the  following  sections  of  the  Municipal  Act.     The  penalty    which 
may  be  imposed  under  section  226  cannot  be  regarded  as  a  tax  to  be  recover- 
ed under  the  Act,  even  though  a  license-fee  were  regarded  as  a  tax- We  must 
hold,  therefore,  that  section  22  of  the  Gantonement  Act   does  not   empower 
the  Government  to  extend  section  226  of  the  Municipal  Act  to   the  Deolali 
Gantonement.     Section  30  of  the  District   Taxation     Rules,  contained  in 
Notification  No.  135  of  the  4th  March,  1882,  must  be  held  to  be  invalid,  its 
extension  to  the  Gantonement  having  been  uUra  vires  of  the   Local  Govern- 
ment.    We,  therefore,  reverse  the  conviction  and  sentence  and  direct   that 
the  fine,  if  paid,  be  refunded. 
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11  October  1888.  BiBDWoOD  &  Parsons,  JJ. 

Queen-Emppess  v.  Jhlna.* 

^UtUe  Oonvejfanees  Aet  (Bom,  Act  VI  of  186S),  8te.  l-^LieentM-^Woight,  maximum. 

Section  4  of  the  Bombaj  Public  Conveyances  Act  does  not  require  tluU  licenses  granted 
under  the  Act  shall  contain  anj  particulars  as  to  the  weight  of  goods  to  be  carried  In  a  public 
eonvejance. 

Per  Curiam. — Section  4  of  Bombay  Act  VI  of  1863  does  not  provide 
that  any  licenses  granted  under  the  Act  shall  contain  any  particulars  as  to 
the  weight  of  goods  to  be  carried  in  any  public  conveyance,  nor  does  the 
license  granted  to  the  accused  Jhina  Narsi  contain  any  such  parUcuIars. 
The  conviction  and  sentence  are,  therefore,  reversed. 


80  October  1888.  Scott  &  Jabdinb,  JJ. 

Queen-Emppess  v.  JanlLLf 

Abkari  Aet  iBom,  Aei  Vof  1878),  Section  iS^^eU^Tnterpretation. 
The  word  *'sell  **  in  sechon  43  of  the  Bombaj  Abkari  Act  must  be  interpreted  strictly  and 
not  confused  with  exchange. 

Per  Curiam  :— We  are  of  opinion  that  in  section  43  the  word  "  sell  *' 
should  be  interpreted  strictly  and  not  confused  with  exchange.  The 
distinction  is  drawn  in  the  Indian  Contract  Act  and  the  Transfer  of 
Property  Act  and  the  act  of  selling  must  be  a  transfer  of  property  for  a 
price  in  money.  As  the  Abkari  Act  is  a  penal  statute,  the  meaning  of  the 
word  ought  not  to  be  strained  against  the  subject.  The  conviction  and 
sentence  for  selling  without  a  license  must,  therefore,  be  quashed  and  the 
fine  returned.  As  regards  the  charge  of  removing  toddy,  the  Court  requires 
further  information  from  the  trying  Bfagistrate  as  to  the  existence  of  any 
rule  or  order  made  in  pursuance  of  section  43  of  the  Act  which  made  the 
act  of  the  accused  unlawful. 


15  November  1888..  Birdwood  &  Jabdtnk,  JJ^ 

Queen-Emppess  v.  Dadu.ft 

Abkari  Aet(Bom^  Aet  Vof  187S),  Soc.  48  (c)-Gfaiv'a  flant-^CvXtivation. 
Here  caltiyation  of  gai^a  plants  is  not  a  process  of  mannfacturing  intoxicating  drugs  with* 
in  the  meaning  of  section  43  («)  of  the  Bonnbaj  Abkari  Act,  1878. 

Pour  (grati;a  plants  were  found  growing  in  the  accused's  field,  and  on 
being  informed  of  this  the  Abkari  Inspector  took  the  plants  and  the  accused 
to  Magistrate  for  trial,  merely  on  the  ground  that  the  plants  appeared  to 
him  *o  have  been  specially  cared  for.  The  accused  having  shown  no  cause, 
why  he  should  not  be  convicted,  the  Magistrate  iound  him  guilty  of  the 
ofience  under  section  43  of  the  Abkari  Act. 

*CHmindi  Hultng  81  of  1888.    Criminal  Review  No.  886  of  18S8. 

tCriminal  Heview  No.  470  of  1888. 
if  Criminal  Buling  of  1888.    Criminal  Reference  No.  160  of  1888. 
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llie  District  Magistrate  of  Ratnagri,  referred  this  case  to  the  High 
Court,  observing :  **  Mere  cultivation  of  Ganja  plants  is  not  a  process  of 
manufacture  and  hence  the  act  does  not  amount  to  any  offence  under  the 
Abkari  Act.  This  view  is  supported  by  the  High  Court's  decision 
in  the  case  of  Reg.  v«  Narayan,  published  in  the  1st  half  yearly 
statement  of  oases  decided  upto  the  30th  July,  1888.  The  Magistrate's 
decision  is  therefore  wrong  in  law." 

Order. — For  the  reasons  stated  by  the  District  Magistrate,  the  Court 
reverses  the  conviction  and  sentence  and  directs  the  fine,  if  paid,  to  be 
refunded. 


15  November  1888.  Bibdwood  &  Jabdine,  J  J. 

Queen-Emppess  v.  Ramji.* 

Ahkari  Act  {Bom,  Act  V  of  187S),  See.  45  {^e)-~httaek  qf  the  eondiUont  of  the  Ucense^ 
Licensee — Strvant  —Liability, 

Und»  r  Bcctioo  45  («)  of  the  Bombay  Akbari  Act  the  serrantB  of  a  bolder  of  a  license  grant- 
ed under  the  Act  cannot  be  made  liable  for  breach  of  the  conditions  of  the  license. 

TdB  accused  No.  1  Ramji  and  No.  2  bakharani  were  convicted  under 
section  45  (c)  of  the  Bombay  Abkari  Act,.  1878.  ai  d  sentenced  to  pay  a  fine  of 
Rs.  2  each.  The  Abkari  Inspector,  while  inspecting  the  country  liquor  shop 
at  Deorukh,  on  6th  July  1888,  found  that  the  accused  failed  to  maintain  the 
prescribed  stocks  of  toddy  spirits  of  the  strengths  ot  60^  U.  P.  and  26** 
U.  P.  in  accordance  with  clause  II  of  the  license  and  thus  committed  an 
Act  in  breach  of  its  conditions  punishable  under  section  45  (c)  of  the  Act. 

The  District  Magistrate  of  Ratnagiri  in  referring  the  case  to  the  High 
Court,  remarked  :  **The  accused  No.  2  Sakharam  Tukaji  Talokar  is  however 
not  the  holder  of  the  license  issued  for  manutacturing  and  selling  toddy 
spirit  in  the  Ratnagiri  and  Sanghmeshwur  Talukas  but  is  a  mere  servant 
of  the  licensee  accused  No.  1  Ramji  and  in  convicting  and  sentencing  him 
the  Magistrate  has  acted  uUra  vires" 

Order. — For  the  reasons  stated  by  the  District  Magistrate  the  Court 
reverses  the  conviction  and  sentence  in  the  case  of  accused  Sakharam  and 
directs  the  fine,  if  paid,  to  be  refunded. 


1^8  NlVi  filler   1888.  BlRDWOOD  &  JiRDlNE,   JJ 

Queen-Emppess  v.  Mutaya.t 

Venal  Code  (Act  XLV of  I860),  See.  AW^Beeetving  stolen  property. 
The  circumBtanoe  that  a  person  **knew  that  the  property  was  not  hib  own  and  yet  claimed 
it  before  thi' Magibtrate  in  his  depositions  in  the  former  case*'   is   not  sufficient  to  warrant  his 
conviction  nuUer  section  411  of  the  Indian  Penal* 

*Vitmtt»ol  Ruling  of  1888.  Criminal  Beference  No,  167  of  1888. 
tCtiminal  application  for  ReTision  No.  402  of  1888. 
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Per  Ouriam: — The  circuiii3tance  that  the  applicant  "knew  that  the 
property  was  not  his  own  and  yet  claimed  if  before  the  Magistrate  in 
his  depositions  in  the  former  case"  is  not  sufficient,  as  held  by  the  Sessions 
Judge,  to  warrant  his  conyiction  by  the  M^istrate  on  a  charge  under  sec- 
tion 41 1  of  the  Indian  Penal  Code,  of  dishonestly  retaining  stolen  property, 
knowing  it  to  be  stolen.  Before  convicting  the  applicant,  the  Ma- 
gistrate ought  to  have  found  that  the  property  was  "stolen  property'* 
within  the  definition  contained  in  section  410.  The  theory  of  the 
prosecution  was  that  the  property  had  been  stolen  by  Ramlin- 
gam.  That  being  so,  it  was  incumbent  on  the  prosecution  to 
prove  the  theft  strictly.  The  Magistrate,  however,  says  that  when  the 
present  complainant  accused  Ramlingam  of  the  theft,  it  did  not  appear, 
from  the  preliminary  enquiry  ma^e  through  the  Police,  that  there  was 
sufficient  evidence  to  proceed  against  Ramlingam,  though  there  was  room 
for  strong  suspicion  against  him.  Ihere  is  no  evidence  in  the  case  on 
which  we  could  tind  that  the  property  was  ever  stolen  at  all  from  the 
deceased  Ramchandra,  who  is  found  by  the  Courts  below  to  have  been  its 
last  owner.  We,  therefore,  reverae  the  conviction  and  sentence  recorded 
against  the  appellant  Mutaya  biih  Vaidgalingam  and  direct  that  he  be  set 
at  liberty. 


S9  November  1888.  Bird  wood  <fe  Jjrdine,  JJ. 

Queen-Emppess  v.  Napayen** 

Penal  Code  (Act  XLF  of  \SBO),  Seo,  35 —Previou*  convict  tons  Separate  sentences, 
A  separate  sentence  cannot  1  gaily  be  passed   against  an   accused  person  on  accoant  of 
preyions  convictions  recorded  againbt  him,  t dough  the  Court  can  nse  the  same  for  the  purpose 
fif  awarding  to  the  accused  a  severer  sentence  for  the  offence  of  which  he  is  convicted   than  it 
would  otherwise  do. 

In  this  case  the  Sessions  Judge  of  Einara  found  the  accused 
guilty  of  house-breaking  with  intent  to  commit  theft  and  sentenced 
him  to  eighteen  months  rigorous  imprisonment,  and  also  found  him 
guilty  of  theft  in  a  dwelling  house  and  sentenced  him  to  another 
rigorous  imprisonment  for  18  months  ;  he  further  ordered  that "  having 
been  twice  previously  convicted  of  offences  defined  in  Chapter  XVII  of 
the  said  Code  and  punishable  with  imprisonment  for  three  years  or  upwards, 
that  he  is  liable  to  double  the  amount  of  imprisonment  to  which  he 
would  otherwise  have  been  liable,  and  the  Court  directs  that  he  suffer 
three  years  further  vigorous  imprisonment." 

Order. — The  Court  alters  the  three  sentences  passed  in  this  case  to 
two  sentences    in   the  following    manner  :     One  of  three   years  rigorous 
imprisonment  under  section  454,  Indian  Penal  Code,  and  one  of  three  years 
*CHminal  Buling  S4  cf  1S8S.    Criminal  Appeal  No.  188  of  ISSS. 
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rigorous  imprisonment  under  section  380,  Indian  Penal  Code,  the  sentences 
to  commence  the  one  after  the  expiration  of  the  other. 


29  November  1888,  Bibdwood  Ss  JARDTim,  JJ. 

Queen-Emppess  v.  Bhau.* 

Workman's  Breach  <^  ecntraei  {Aet  XIIT of  \959\  See.  ^-^Advanee^Bepaifmeni^ Fixed 
Ume. 

It  is  not  competent  to  a  Magistrate,  under  section  S  of  the  Workman's  Breaeh  of  contract 
Act,  to  fix  a  time  within  which  the  monej  advanced  is  to  be  repaid. 

In  this  case  the  First  Class  Magistrate  of  Haveli  conyictedthe  accus- 
ed, under  section  2  of  Act  XIII  of  1859,  and  sentenced  him  to  repay  to  the 
complainant  in  terms  of  his  contract  Rs.  22-4-0  within  one  month  from  the 
date  of  the  order. 

Ohder.  —The  Court  reverses  so  much  of  the  order  as  fixes  a  time 
within  which  the  money  advanced  is  to  be  repaid. 


29  Ktvemh'T  1S88  Birdwood  &  Jardinf,  JfJ, 

Queen-Emppess  v.  Savalda8.t 

Penal  Code  (Aet  XLrof}ffiO),  See.  iXil^DaeoiU— Habitual  offenders. 
To  justify  a  conviction,  under  section  401  of  the  Indian  Penal  Ckxle,  it  is  not  sufficient  to 
prove  that  certain  persons  have  been  convicted  of  a  theft  and  that  other  persons  chargred  with 
them  have  lived  or  associated  with  them ;  hot  it  is  necessarj  to  prove  not  merely  association  but 
tlut  the  gang  of  persons  have  been  associated  for  the  purpose  of  habitually  committing  theft  or 
robbery  ;  and  that  habit  must  be  proved  by  an  aggregrate  of  acts. 

Birdwood,  J:  — Of  the  22  accused  persons  convicted  by  the 
Sessions  Judge  under  section  401,  Indian  Penal  Code,  five  have 
been  previously  convicted  of  offences  punishable  under  Chapter 
XVII  ot  the  Code.  As  regards  the  remaining  17  accused  persons 
the  iSessions  Judge  remarks  that  '*  if  it  can  be  shown  that  these 
men  were  habitual  associators  of  the  five  convicted  men  and  that 
they  were  here  at  the  time  or  at  any  time  during  the  prevalence  of"  certain 
thefts,  committed  in  l^ijapar  about  4  or  5  years  ago,  the  perpetrators  of 
which  could  not  be  discovered,  and  **  which  "  the  Judge  proceeds  "have 
ceased  entirely  since  the  leaders  were  arrested,  all  that  is  wanted  will 
have  been  proved  and  the  evidence  of  association  is  all  that  is  requirt*d.'* 
But  this  view  is  not  in  accordance  with  the  law.  To  justify  a  conviction 
under  section  401,  Indian  Penal  Code,  it  is  not  sufficient  to  prove  that  certain 
persons  have  been  convicted  of  a  theft  and  that  the  other  persons  charged 
With  them  have  lived  or  associated  with  them.  It  is  necessary  to  prove, 
not  merely  association,  but  that  the  s^ang  of  persons  have  been  associated 
for  the  purpose  of  habitually  committing  theft  fi   robbery  ;  an^  that  habit 

^Criminal  Ruing  sS  of  1888.     GrimioHi   Review  No.  490  of  ISoS. 
tCriminal  Appeal  No.  163  of  1  sss. 
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must  be  proved  by  an  aggregate  of  acts  {Reg.  ▼.  Sri/ram).     It  might  not  be 
necessaryy  as  remarked  by  Mr.  Mayne  in  his  commentary,  to   prove  such 
acts  with  the  same  accuracy  as  if  each  was  the  subject  of  a  charge  of  thefc. 
Still  some  proof  of  such  acts  is  necessary^  and  in  the  present  case  such 
proot  is  entirely  wanting  as  regards  the   accused  Nos.  1-17.     Evidence  ad- 
duced for  the  purpose  of  showing  that  the  accused  lived   in  the  same  math 
or  that  some  of  them  went  together  to  a  s:iop  to   buy   sweetmeats    or  they 
went  together  to  a  well,  may  perhaps  prove  association  for   certain   pur- 
poses ;  but  that  is  not  sufficient  for  a  conviction  under  section   40   of  the 
Indian  Penal  Code.     Nodoubt,  there  are  some   suspicious  circumstances  in 
this  case  pointing  strongly  against  the  a  reused,   who,   while    living   m  the 
Tsg  Bami  ifo^,  dressed  ^'by  day  in  a  langoU  and  ashes  and  by  ni^ht   like 
hunters  of  antelopes".     But   some   of  them   also   used  to  bring  gull  and 
silver  Ornaments  to  the  moM  a ud   sell  them.     But  the  accused   caunot  be 
convicted  onsuBpicion  merely.     Certain  specific  acts  distinctly  injriminat- 
ing  them  should  have  been  proved.     The  evidence  actually  recorded  is  very 
vague.    The  witnesses  should  have  been  much  more  closely  questioned  as  to 
the  time  and  place   of   the  several  occurreuces    and  incidents  w hit  h  they 
describe.     We  reverse  the  conviction  and  sentence  recorded   against  accus- 
ed Nos.  1-17  and  direct  that  they  be  set  at  liberty. 

As  regards  accused  Nos.  18-22,  wc  direct  that  evidence  be  taken  to  iden- 
tity them  as  the  persons  who  made  the  confessions  before  the  2nd  Class 
Magistcate  which  have  been  recorded  against  them.  The  evidence  to  be 
certitied  within  three  weeks. 

Jardine,  J. — The  evidence  of  the  witnesses  has  been  recorded  in  too . 
summary  a  manner.  The  prieoners  being  undefended,  the  Joint  Sessions 
Judge  might  well  have  put  questioas  to  the  witnes^^es  in  order  to  test 
the  accuracy  of  their  statements  as  to  their  identification  of  the  pritioners 
and  about  their  habits  and  acts.  Witnesses  b,  11,  13,  14,  15  and  16 
spoke  to  having  seen  some  of  the  prisoners,  but  no  questions  appear  to 
have  been  put,  either  by  the  pleader  for  the  Crown  or  by  the  Joint 
Sessions  Judge,  to  ascertain  the  month  or  year  when  the  witnesses  saw 
the  prisoners.  Witnesses  15  and  16  say  some  of  the  prieoners  came  to 
their  shops  but  they  do  not  say  they  came  together  or  for  any  unusual 
purpose.  The  statements  of  witnesses  17  and  18  as  to  the  prisoners 
going  to  the  well  near  the  math  are  quite  consistent  with  the  theory  of 
the  prisoners  being  like  other  Bairagies.  The  same  remark  applies  to  the 
statements  of  the  two  police  men,  witnesses  26  and  27.  The  four  Badak 
witnesses  called  by  the  prosecution  to  depose  to  the  occupations  and  habits 
of  the  prisoners  do  not  say  they  are  robbers.  The  Joint  Sessions  Judge 
misstates  the  evidence  in  saying  that  the  letters  A  B  and  C  were  addressed 
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by  the  convicts  in  the  Jail.  The  Joint  Sessions  Judge's  examination  of 
the  Jailor  on  this  matter  is  far  too  summary  and  not  as  careful  and  full  as 
that  of  the  committing  Magistrate.  No  implements,  such  as  professional 
thieves  use,  were  found  in  possession  of  Mr.  Branson's  clients,  tlie  prison- 
ers 1  to  17.  Now  although  these  prisoners  belong  to  a  tribe,  the 
members  of  which  may  as  a  rule  be  thieves,  I  do  not  think  it  would  be 
safe  even  after  considering  the  evidence  of  witness  No.  8  to  affirm  con- 
victions under  section  401  of  the  Penal  Code,  which  are  based  on  this 
evidence  which  is  vague  in  itself  and  vaguely  recorded.  I  would,  therefore, 
acquit  prisoners  1  to  17. 

The  evidence  against  prisoners  18  to  22  contains  confessions  which 
the  Joint  Sessions  Judge  treats  as  made  by  them  in  another  case.  But 
there  is  no  evidence  showing  that  the  prisoners  are  the  people  who  made 
these  confessions  and  the  descriptions  of  prisoners  J8,  19,  20,  21  and  22 
in  this  trial  differ,  and  in  some  points  materially,  from  the  description 
given  of  themselves  by  the  persons  who  confessed  as  regards  caste  and 
residence.  The  case  must  be  remanded  in  order  that  the  Joint  Sessions 
Judge  may  take  evidence  as  to  the  identity  of  the  person  who  made  each  of 
these  five  confessions. 


S  December  18S8,  Bibdwood  &  JABDrNB,  JJ. 

Tn  re  Kapunashankep.* 

District  Municipal  Act  {Bom.  Aet  VI  of  \S7S),  Sees.  84,  8a,  Bombay  Act  II (^  1884»  See. 
49  (i>— ^rr«ar#  of  tax^Failure  to  pay —Magistrate. 

The  effect  uf  the  amendment  af  Section  84  of  the  Bombay  District  Monicipal  Act  1878,  bj 
•eotim  49  («f  cf  the  Bombay  Act  II  of  1884,  being  to  make  a  failure  to  pay  arrears  of  taxes  an 
offence  nndcr  the  Act,  an  in^^ormation  laid  bpfore  a  Magistrate  hj  the  Mnnicipalitj  for  snch 
prosecntion  is  a  prosecation  for  an  offence  nnder  the  Act,  even  though  the  Mnnicipalitj  aek  only 
for  the  arrears  dne  and  not  that  a  penalty  fhoald  be  inflicted ;  and  snch  information  mnst 
therefore  be  laid  within  three  months  next  after  the  date  when  the  taxes  were  dne  and  not  paid. 
BiRDWOOD,  J. — The  effect  of  the  amendment  of  section  84  of  the 
Bombay  Municipal  Act  (Bombay  Act  Vlof  1873),  enacted  by  section  49 
01.  (i)  Bombay  Act  II  of  1884,  is  to  make  a  failure  to  pay  arrears  of  taxes 
an  offence  under  the  Act;  for  the  amended  section  authorises,  not  only 
the  recovery  of  arrears  of  taxes  by  a  summary  proceeding  before  a 
Magistrate  under  the  Code  of  Criminal  Procedure,  but  also  the  imposition 
by  the  Magistrate  of  a  penalty,  not  <>xceeding  one  fourth  of  the  arrears. 
A  person  liable  to  a  penalty  is  clearly  one  regarded  by  the  Act  as  an 
offender  against  its  provisions.  When  the  Municipality  therefore  ordered 
an  information  to  be  laid  before  a  Bench  of  Magistrates,  under  section  84, 
in  respect  of  the  taxes  due  by  the  opponent,  it  instituted  a  prosecution 
for  an  offence  under  the  Act  even  though  the  Municipality  asked  only  for 
*Ortmtnal  liuling  86  of  1888.    Criminal  Application  for  Bevisioa  No.  214  of  1888. 
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the  arrears  due  and  not  that  a  penalty  should  be  inflicted.  The  information 
was,  therefore,  subject  to  the  provisions  of  section  82;  and  not  haying 
been  laid  within  three  months  next  after  the  date  when  the  taxes  were 
due  and  not  paid,  the  Bench  of  Magistrates  rightly  held  that  the  infor- 
mation was  barred  by  time.  We,  therefore,  reject  the  application  of  the 
Municipality. 

Jardine,  J. — Section  21  of  the  Act,  we  have  to  construe,  gives  power 
to  impose  taxes:  the  omission  to  pay  I  take  to  be  an  '*  offending  against  the 
provisions  of  the  Act,  "  and  the  power  to  impose  penalties  in  addition  to 
ordering  the  payment  of  arrears  found  in  section  84  of  the  amended  Act  ap- 
pears to  me  to  bring  the  proceedings  within  the  meaning  of  a  '^  proceeding 
for  the  punishment  &c.,  "  as  used  in  the  Limitation  section  82.  I  think 
the  Bench  of  Magistrates  were  right  in  adopting  the  definition  of  offence 
in  the  Code  of  Criminal  Procedure  in  the  absence  of  any  definition  or  clear 
indication  in  the  Bombay  District  Municipal  Act.  I  may  add,  however, 
that  the  construction  is  not  without  difficulty.  The  case  of  Attorney  Oeneral 
y.  Reedloff  (\)  bears  some  resemblance  to  the  present.  In  that  case  the 
Judges  were  divided,  but  I  think  some  of  the  reasoning  of  Baron  Parke 
and  Ohief  Baron  PoUook  supports  the  view  I  take  of  the  case.  I  concur 
in  the  order. 


12  Deember  1888.  Bibdwood  &  Jabdink,  JJ, 

Queen-Emppess  v.  Adam.* 

OrinUnal  Procedure  Code  {Aei  X  </18S3),  8e-s.  118,  107,  W^^MaqUtratcOrder-^Proee* 
dmre. 

An  order,  under  section  118  of  the  Code  of  Criminal  Procedure,  can  only  be  pissed  bj  a  Ma* 
gistrate  after  the  procedure  defined  in  sections  107,  US,  and  the  following  sections  of  the  Code 
has  been  followed. 

Tub  accused  was  prosecuted  under  section  354,  Indian  Penal  Code, 
for  assaulting  one  Bai  Sone  with  intent  to  outrage  her  modestly  but  was 
dificharged  for  want  of  legal  proof  under  section  253,  Criminal  Procedure 
Code.  The  Magistrate  was  morally  satisfied  that  the  accused  did  commit 
the  offence.  He  was  further  informed  that  the  accused  was  likely  to 
make  a  similar  assault  that  might  probably  occasion  a  breach  of  the 
peace.  The  Magistrate,  thereupon,  recorded  that  ''as  it  is  proved  necessary 
to  keep  the  peace  till  26th  September,  1889,  ordered  that  the  accused  do 
execute  a  bond  with  two  sureties  for  Rs.  250,  or  in  default  to  suffer  simple 
imprisonment  for  a  period  of  one  year,  under  section  118,  Criminal  Pro- 
cedure Code." 

Order. — The  Court   sets   aside  the  order   passed  by  the  Magistrate 
under  section  118,  Criminal  Procedure  Code,  as    such   an   order   can   only 

(1)  Ex.  Uep.  84.    ^Criminal  Biding  87  cf  1888.    Criminal  Keriavf  No.  528  of  1888. 
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be  passed  after  the  procedure  defined  in  sections  107,  112  and  follow- 
ing sections  has  been  followed.  The  Magistrate's  attention  should  be 
drawn  to  the  case  of  Bajia  Run  B.  S.  t.  Bomce  T.  K.  (1). 


IS  December  1888.  Bibdwood  &  Jabdinb,  JJ. 

Queen-Bmppess   v.  Shankep.* 

Criminal  Procedure  Code  (Act  X  qf  ISS2\  See,  195  (6),  47 S-^Sanetian—Private  pereon^ 
Oourfs  Power  to  Prosecute. 

The  granting  of  a  sanction,  nnder  claose  (b)  of  section  195  of  the  Code  of  Criminal  Prooe* 
dnre,  to  a  private  person  does  not  bar  a  Civil  Conrt  from  proceeding  under  section  47S  of  the 
Code;  nor  can  the  di>mi8&al  by  a  Magistrate  of  a  complaint  made  by  a  private  person  be  a  bar^ 
till  set  a^dp,  to  a  proceeding  nnder  that  section. 

BiRDWOOD,  J. — The  granting  of  a  sanction  under  clause  (b)  of  section 
195  of  the  Code  of  Criminal  Procedure  to  a  private  person  does  not,  in  our 
opinion,  bar  a  Civil  Court  f '  om  proceeding  under  section  478;  nor  can  the 
dismissal  by  a  Magistrate  of  a  complaint  made  by  the  private  peison  be 
held  to  be  a  bar,  till  set  aside,  to  a  proceeding  under  that  section.  A 
private  person  may  never  act  on  the  sanction,  or  his  action  may  fail,  as  in 
the  present  case.  Is  the  Court  then  unable  to  take  such  further  action  as 
the  interests  of  justice  may  demand  f  It  seems  to  us  that,  eventhough  a 
Court  grants  a  sanction  under  section  195,  it  is  still  at  liberty  to  proceed 
under  section  478,  especially  under  such  circumstances  as  existed  in  the 
present  gase,  where  there  was  gr  >und  to  suspect  that  the  accused  had  in- 
duced the  private  complainant  to  withdraw  from  the  prosecution.  The 
Sessions  Judge  should,  therefore,  proceed  with  <^he  trial. 

Jardinb,  J:— The  two  questions  stated  by  the  learned  Judge  relate  to 
competency  as  a  matter  of  law  and  not  of  discretion  and  ought  m  my 
opinion    to  be    answered  in  the  affirmative. 

On  principle  there  appears  to  be  no  reason  why  the  mere  fact  that 
a  Court  has  under  section  195  of  the  Criminal  Procedure  Code  given  a 
private  person  sanction  to  prosecute,  should  debar  the  Court  itself  from 
instituting  proceedings  under  section  478.  The  sanction  under  section 
195  leaves  the  private  person  free  to  exercise  his  own  unfettered  discretion 
as  to  whether  he  will  proceed  or  not  :  In  the  matter  of  the  petition  of 
Oiridhari  Mond/vd  (2).  But  when  a  Court  proceeds  under  section 
478,  the  responsibility  for  the  prosecution  rests  upon  the  Judge  entirely; 
such  a  prosecution  being  a  very  different  thing  from  a  prosecution 
instituted  on  the  complaint  of  a  private  party  and  merely  sanctioned 
by  the  Court :  Queen  Emjyrese  v.  Baijoo  LaU  (3).  The  object  of  all  pro- 
aecution   is     the   punishment     of     offences   committed:    but  if  the   view 

(I)  aa  Cal.  W.   R..  79  Cr.  R.    ♦Criminal  Reference  No,  172  of  18S8, 
(2)  I.  L.  B.  8  Ca]»  485  p.  489    (8)  I.  L.  B.  1  Cal.  450. 
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taken  by  the  Sessions  Judge  is  correct,  this  aim  would  in  many 
cases  be  frustrated,  as  where  the  private  person  who  has  obtained  the 
sanction  compounds  the  offence,  or  wilfully  delays  so  as  to  let  the  limita- 
tion of  6  months  expire:  Empress  v.  Oavri  8hanka/r  (4).  So  great  an  inter- 
ference with  the  ordinary  right  of  the  Grown  to  prosecute  offences  would 
require  express  Statute.  But  I  find  no  such  rule  in  the  Code  of  Criminal 
Procedure  or  else  where:  and  as  to  the  authorities,  those  I  have  cited  above 
appear  to  me  adverse  to  the  Sessions  Judge's  opinion. 

Similar  reasoning  applies  to  the  effect  of  the  dismissal  of  the  private 
person's  complaint  under  section  203  of  the  Criminal  Procedure  Code. 
Section  403  declares  that  a  dismissal  is  not  an  acquittal  such  as  bars  a 
fresh  trial  for  the  same  offence :  it  cannot  be  pleaded  by  the  accused  as  a 
valid  objection  to  his  trial  on  the  commitment  to  the  Sessions  :  it  thus 
resembles  a  Bill  preferred  to  a  grand  Jury,  who  throw  it  out.  This  cannot 
be  pleaded  afterwards  as  an  acquittal :  2  Hale  246 — see  also  The  Empress 
<m  ihe  ProsecfUion  of  Jogendronath  Base  v.  Thompson  (6).  The  case  before 
us  is  not  a  summons  case  and  I  do  not  wish  my  remarks  to  be  taken  as 
having  any  reference  to  the  construction  of  section  247  of  the  Criminal 
Procedure  Code. 

The  Sessions  Judge  leaves  somewhat  in  doubt  the  question  of  fact 
whether  the  complaint  had  been  dismissed.  Absuming  now  that  it  has 
not  been  dismissed,  the  sanction  must  have  expired  from  lapse  of  time. 
In  Empress  v.  Nipdha  (6)  it  was  held  that  where  the  person  to  whom  the 
sanction  was  given  did  not  avail  himself  of  it,  the  Magistrate  of  the 
district  was  competent,  under  section  142  of  the  Criminal  Procedure  Code 
of  1872,  to  take  up  the  case  without  complaint.  The  object  of  Chapter  35 
of  the  Criminal  Procedure  Code  is  to  enable  the  Courts  to  take  prompt  and 
effectual  menus  to  prosecute  offences  affecting  the  administration  of  justice^ 
The  cases  already  cited  show  that  this  aim  of  the  Legislature  would  in 
many  cases  be  delayed  and  frustrated  if  it  were  held  that  when  a  Court 
grants  the  sanction  to  a  private  person,  it  transfers  its  own  authority. 

Instead,  therefore,  of  quashing  the  commitment  to  the  Sessions,  we 
must  direct  the  Sessions  Judge  to  proceed  with  the  trial. 


13  December  1888,  BrRDwoon  &  Jardinb,  JJ* 

Queen-Bmppess  v.  Punjla.* 

Ptnal  Code  {Act  XLF of  \SM)^  See.  4\7 'Cheating —False  informatUm-^FraudvleiUly  or 
diehotifttl^' 

The  Accnsed  falselj  told  bis  master'H  brother  that  bis  maeter  was  ill  in  a  certain  village 

(4)  L  L.  W.,  S  All,  42.    (5)  I.  L.  R.  6  Cnl.,  623.    (6)  I.  L.  R,,  4  CaU,  7 12. 
•Criminal  Review  No.  525  of  1888, 
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•nd  80  indneed  him  to  go  to  that  Tillage.    The  Magistrate,  thereupon,  conTicted  him  under 
aection  417.  Indian  Penal  Code :— 

Held,  that  the  conviction  under  the  section  conld  not  be  upheld,  nnless  it  appeared  that  bj 
deceiTJBg  his  master's  brother,  the  accused  fraudulently  or  dishonestly  induced  him  to  do  a 
certain  thing  which  he  would  not  have  done,  if  not  so  deceived,  and  which  act  caused  or  was 
likely  to  cause  damage  or  harm  to  his  master's  brother  in  body,  mind,  reputation  or  property. 

The  accused  was  convicted  of  the  offence  of  cheating  in  that  he  being 
emplo}ed  as  a  servant  by  the  complainant's  brother  in  a  distant  village 
left  the  service  without  leave  and  deceived  the  complainant  by  telling 
him  falsely  that  his  brother  was  very  dangerously  ill  nnd  intentionally 
induced  the  complainant  to  go  to  that  village  to  see  his  brother. 

P£B  Curiam  :~The  Magistrate  has  convicted  the  accused  of  the 
offence  of  cheating  for  falsely  telling  his  master's  brother  that  his  master 
was  ill  in  a  certain  village  and  so  inducing  him  to  go  to  that  village. 
Dealing  with  the  case  under  section  439,  Criminal  Procedure  Code,  we  must 
take  it  as  established  that  the  accused  told  a  lie  and  played  a  practical 
joke  at  his  master's  brother's  expense.  His  conviction,  however,  under 
section  417,  Indian  Penal  Code,  cannot  be  upheld  unless  it  appears  that  by 
deceiving  his  misier's  brother,  as  he  did,  the  accused  "fraudulently  or 
dishonestly  "  induced  him  to  do  a  certain  thing  which  he  would  not  have 
done  if  ^'  not  so  deceived  and  which  act ''  caused  or  was  likely  to  cause 
damage" or  harm  to  his  master's  brother  in  body,  mird,  reputation  or 
property.  The  Magistrate  has  disregarded  the  requirements  of  section 
367,  Criminal  Procedure  Code,  as  to  the  raising  of  pjints  for  determination 
in  his  judgment,  and  he  hub  not  considered  at  all  the  question  whether  the 
accused  acted  fraudulently  or  dishonestly.  There  is  nothing  in  the  case 
to  suggest  that  he  acted  traudulently  or  dishonestly  within  the  meaning  of 
section  415  of  the  Indian  Penal  Code:  Queen  v.  Lai  Mahomed  (1), 
Empress  v.  Narotamdas  (2).  We  reverse  the  conviction  and  sentence 
passed  upon  the  accused  Punjia  Ranched. 


£0  December  1888.  Birdwood  &  Jaedini,  JJ. 

Queen-Emppess  v.  Balvantpao.* 

Forest  Act  {VII cf  1S6S),  Sec.  75,  Rules   13,  SS,  3^Pcu$  books^-Contraetor-^LiabilUp. 

A  person,  who  had  obtained  from  the  Forest  Department  a  contract  for  cutting  timber 
and  had  teen  supplied  by  the  Forest  OflBcer  with  pass-bcolEs  containing  the  following  endorse- 
ment— **Thcre  are  100  passes  in  this  book  and  there  is  the  official  seal  in  the  centre  of  each 
pass.  This  pass-book  is  given  to  B,  the  contractor  of  Moajeh  Medhe,  Talnka  Wasai.  in  order 
that  he  may  let  the  timber  in  the  compartment  go  away*'-— was  sufficiently  anthoiiSL-d  in 
writing  for  the  purposes  of  Rule  18,  and  was  guilty  of  no  offence  in  issuing  the  panses.  The 
accused  who  had  acted  in  good  faith  could  not  be  held  criminally  liable  for  the  lachts  of  the 

(l)2aC.W.  B.,C.Bu.    (2)  I.  L.  U.  6  All.  98. 
^Criminal  Ruling  88  of  1888.  Criminal  Application  for  Revision  No.  456  of  1888. 
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Ftoreit  Offleer  in  not  complying  with  the  reqnirementt  of  the  Bale  hj  giving  the  accused  the 
mnthori^  in  writing. 

Pbb  Oubiam. — Rule  S  of  the  rules  made  by  Goyeniment,  under  section 
41   of  the  Forest  Act  VII  of  1878,  prohibits  the  moving  of  timber  or  other 
forest  produce  within  any  district  of  the  Bombay  Presidency,  except   with- 
in certain   limits,   without  a  pass  from  the  conservator  of  forests  or  some 
officer  empowered  by   him   or  from  some  person  duly   authorized  under 
Rule    13.     The   accused   has  issued  passes  for  the   moving  of  timber  in  the 
Thana  District  and  the  question  is  whether  he  is  a  person   duly  authorized 
under  Rule  13  to  issue  passes.     He  has  obtained  a  contract  from  the  Foiest 
Department  for   cutting   timber   in  the    Bassein  Taluka   and  the  Forest 
Officer   has   furnished  him   with  books  containing  passes  tor  the  moving 
of  timber.  In  support  of  the  conviction,  recorded  by  the  Magistrate  Second 
Glass  ai/d  upheld  by  the  Magistrate  First  Glass  in    appeal,  it   is  contended 
that  the  accused  was  not  duly  authorized  by  the  Forest  Officer  "in  writing," 
as  )*equired  by  Rule  13,  to  issue  passes  under  Rule  3.    But  it  is  not  explain- 
ed  satisfactorily  for  what  object  the  Forest  Officer  gave  the  books  cuntain- 
ing  the  pa&ses    to   the    accused,    who  is  the  owner    of  timber    aud   forest 
produce  within    the    meaning    of  Rule    12,  if  not  in  order  to  issue  them  to 
persons  moving  timber  and  other  forest  produce.     The  pass  books   contain 
the   following  endorsement.     "Ttiere  are  lOO  passes  in  this  book  and  there 
is   the   office    seal   in    the   centre   of    each    pass.      Tbis    pass    boolc     is 
given   to   Balvantrao  Hari    Gavankar    the  contractor    of    Manji   Medhe 
taluka   Wasai,    in    order   that  he    may    let    the  timber  in   the   compart- 
ment  go   away."     It  is   contended   that    this  is   not    a    sufficient    autbo- 
rity  in     writing    for    the     purposes    (»f  Rule   13,  and   that   the  accused 
has   infringed   the   rule   in     issui  g    the     pjasses     given     him     on     the 
strength   of   such  endorsement    and  is,    therefore,  liable    to   punishment 
under   Rule   26.     It   is  not  alleged  that   contractors   have  ever  received 
written  authority   under  Rule   13  other   than   the  endorsement   on    these 
books  of  passes.     That  being  so,  we  cannot  hold  that  the   endorsement   in 
question  is    not  such   an   authoriza.icn  in  writing  as  is  contemplated  by 
the  Rule.     We  must  presume  that  the   Forest  Officer  has  done    what  the 
Rule   intended  him  to  do.     If  the  Forest  Officer  h:is  not  complied  sufficient' 
ly  with  the  requirements  of  the  Rule,  it    would  be  m>nstrous  to  hold   the 
accused   criminally   liable  for   his  laches.     We  find  that  the  accusea  acted 
in  perfect  good  faith  in  issuing   passes    which  he   believed  to  have   been 
granted   to  him  on  sufficient  authority  ;  and  we  reverse  the  conviction  and 
sentence  and  direct  that  the  fine,  if  paid,  be  refunded. 


54       n 
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2t  December  1888.  Bibdwood  &  Jabdtvb,  JJ» 

Queen-Bmpx^esB  v.  Dattiu* 

Crtffitfia/  Procedure  Code  {Jet  X  <if  1882).  Sees.  809,  SBl-^sssums  Judge-^Severat 
nffencett  some  triable  by  Jury  and  some  by  asseeeors^One  trial^Jurore  as  a»se$9on^' 
Judgment — Head$  of  charge. 

When  an  aconsed  person  is  charged  at  the  same  trial  with  several  offences,  of  which  some 
are  and  some  are  not  triable  bj  jnry,  and,  with  respect^to  the  heads  of  charge  on  whidi  the 
Sessions  Judge  convicts,  the  jnrj  became  asseitsors,  it  is  the  duty  of  the  Judge,  under  section  809i 
of  the  Code  of  Criminal  Procedure,  to  pronounce  a  judgment  containing  the  particulars  spec!* 
fled  in  section  867  of  the  Code. 

A  reference  to  the  heads  of  charge  to  the  jarj  is  not  a  sufficient  compliance  with  the 
requirements  of  the  section. 

Per  Curiam  : — The  prisoners  Dattu  and  Lakshmi  made  a  separate 
defence  and  were  represented  by  a  separate  pleader  at  the  trial.  The 
case  against  them  is  different  in  several  respects  to  that  against  the 
prisoners  Bhaurao  and  Bajiba,  although  all  four  have  made  their  appeal 
in  one  petition. 

The  learned  Sessions  Judge  informed  the  jury  that  the  witnesses 
Malhari  and  Thaki,  who  deposed  to  seeing  the  beating  of  Baghu  did  not 
in  his  opinion  see  the  beating,  and  that  Malhari  was  in  his  opinion  not 
present.  The  Patel  Pilaji  does  not  confirm  Malhari's  statement  tha4; 
Malhari  named  the  four  prisoners  when  he  gave  information  to  the  Patel. 
Before  the  Magistrate  Malhari  said  he  did  not  see  Bhawrao  beating 
Raghu.  In  the  Sessions  Court  he  first  said  he  did  see  this :  but  in 
cross-examination  his  statement  before  the  Magistrate  being  read  to  him, 
he  said  he  did  not  see  it.  It  appears  also  that  he  did  not  name  Bhawrao 
in  his  complaint  (Ex.  7).  Thaki  said  she  did  not  go  into  the  house.  She 
said  that  she  saw  all  four  beating  Raghu  but  afterwards  added  that  it  was 
dark  and  she  could  not  see.  Before  the  Magistrate  she  merely  said  as  to 
Bhawrao  that  he  was  standing  by.  Padu  whom  the  Sessions  Judge 
believed  says  merely  that  he  was  standing  by.  He  did  not  see  Bajaba 
striking.  He  says  that  Malhari  and  Ihaki  went  inside.  The  Patel  states 
that  Padu  did  not  give  him  this  information  :  it  must  have  been  given 
later.  When  the  Patel  sent  off  his  report  (Exhibit  7)  Malhari  had  told  him 
that  Dattu  had  beaten  Raghu  but  ha^  not  named  any  one  else. 

The  Sessions  Judge  ought  to  have  pointed  out  to  the  jury,  who  in 
the  matter  #f  the  charges  less  than  murder  were  assessors,  that  if  they 
believed  the  statements  of  Malhari  and  Thaki  as  to  their  presence  at  the 
beating  to  be  untrue,  it  followed  that  Padu's  confirmation  of  that 
particular  statement  was  also  untrue  and  might  have  been  made  with  a 
view  to  deceive  the  Court. 

^Or^minal  nuling  90  of  ISSflL    Criminal  Appeal  No.  Sfi4  of  1AS8. 
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The  Sessions  Judge  ought  also  to  haye  laid  before  the  jury  Y^ith  more 
•detail  the  case  for  the  defence  of  Bhawrao  and  Bajaba,  viz.^  that  although 
they  were  present  at  the  beating,  they  took  no  -  part  therein.  If  the 
evidence  bf  Malhari  and  Thaki  is  excluded  as  false,  the  only  direct 
evidence  against  them  is  that  of  Padu  :  which  is  distinctly  contradicted  by 
the  two  sisters  of  these  prisoners.  There  is  also  evidence  of  the  Patel 
and  of  Malhari  that,  when  questioned  by  the  Patel  soon  after  the  beating 
and  before  the  corpse  was  found,  the  prisoner  Bhawrao  being  called  out 
of  his  house  said  that  Dattu  had  beaten  Raghu.  It  does  n^^t  appear  that 
they  have  changed  their  statements  since.  The  fact  that  these  prisoners 
had  no  motive  to  injure  Raghu  ought  to  have  been  pointed  out  to  the  jury 
and  assessors  as  giving  more  credibility  to  their  defence.  Whereas  Dattu 
had,  according  to  the  theory  of  the  prosecution  and  the  evidence  which  the 
Court  believed,  a  motive  for  anger  against  him.  The  fact  that  the  beating 
occurred  in  Bhawrao's  house  is  accounted  for  by  Raghu  being  a  servant 
there  and  in  that  house  at  the  time  when  Dattu  came  to  beat  him. 

It  is  remarkable  that  only  one  witness  Eamlu  deposes  to  the  corpse 
being  found  suspended  with  a  rope  round  the  neck  :  the  rope  also  was  not. 
seen  by  others.  Kamlu  -also  denies  Bhikhia's  statement  that  Eamlu 
helped  to  remove  the  dead  body  troin  the  shed.  The  beating  does  not 
appear  to  have  been  regarded  at  the  time  as  a  serious  matter:  the 
immediate  neighbours  were  rot  called  while  it  was  going  on  :  no  careful 
or  thorough  enquiry  was  made  for  Raghu  when  it  was  over.  The  greater 
part  of  the  facts  in  evidence  can  be  explained  by  supposing  that  Dattu 
came  in  the  heat  of  passion,  and  inflicted  severe  injuries  with  his  fists, 
severer  than  he  probably  intended :  and  that  Raghu  went  out  into  the 
garden  and  died  there  and  that  his  body  was  removed  to  Bhawrao's  shed 
afterwards.  If  the  story  told  by  Bhawrao's  sister  is  believed,  this  removal 
may  have  been  in  order  to  implicate  Bhawrao.  It  is  also  to  be  noted 
that  Bhawrao  and  Bajaba  were  not  accused  of  the  offence,  until  some  time 
after'the  inquiry,  before  the  committing  Magistrate,  had  begun  when  the 
Magistrate  arrainged  them. 

For  the  reasons  we  reverse  the  convictions  and  sentences  passed  on 
Bhawrao  and  Bajaba  and  dismiss  the  appeal  of  Dattu  and  Lakshmi.  As 
in  dealing  with  the  heads  of  charge,  on  nhich  the  learned  Judge  convicted 
the  jury  became  assessors,  it  was  the  duty  of  the  Judge  under  section  309 
of  the  Criminal  Procedure  Code  to  pronounce  a  judgment  containing  the 
matters  specified  in  section  367.  A  reterence  to  the  heads  of  charge  to  the 
jury  is  not  a  sufficient  compliance  with  these  requirements. 
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21  Decmher  1888.  Birdwood  A  Jibdifb,  JJ. 

In  re  Shankep  Shobaff.* 

Svidenee^^Aeampliee — Accamplieest  after  dieeloting  the  eenepiraey  to  MUh&riiyf  aesoek^ 
ting  with  their  eo^fedenUee  to  ensure  their  eonvietion — Oerroboratien. 

Persons  who  hare  entered  into  commanication  with  conspirators,  bnt  who»  inconsequence 
of  either  a  sabseqaent  repentance  or  an  original  determination  to  frustrate  the  enterprise, 
have  disclosed  the  conspiracy  to  the  public  anthorities,  under  whose  direction  thej  continue 
to  act  with  their  guiltj  confederates  till  the  matter  can  be  so  far  matured  as  to  ensure  their 
oonriction,  fall  under  the  class  of  persons, ''apparently  accomplices,  "to  whom  the  rule  re- 
quiring corroborative  evidence  does  no^  applj.  The  early  disclosure  is  considered  as  binding 
the  partj  to  his  datj,  and  though  a  great  degree  of  disfavour  maj  attach  to  him  for  the  part 
he  has  acted  as  aninformer,  jet  his  case  is  not  treated  as  that  of  an  accomplice. 

Per  Curiam. —  In  considering  the  evidence  against  the  accused  Shan- 
kar  alias  Sobhag  Vijaiji^  the  Sessions  Judge  has,  we  think,  erred  in  treat- 
ing the  evidence  of  the  Witness  Punamchand  as  that  of  an  accomplice  of  the 
class  whose  testimony  is  not  ordinarily  acted  on  unless  it  is  corroborated 
in  some  material  particular.  He  belongs  rather  to  the  class  of  persona 
tipparerUly  accompUoei^  to  whom  the  rule  requiring  corroborative  evidence 
does  not  apply  : — ^'Namely  persons"  (as  remarked  in  section  971  of  Taylor 
on  Evidence,  which  is  based  on  the  summing  up  of  Lord  Eilenhorough 
in  Regina  v.  Deepard  (1))  ^'who  have  entered  into  communication  with 
conspirators,  but  who,  in  consequence  ot  either  a  subsequent  repentance 
or  an  original  determination  to  frustrate  the  enterprise,  have  disclosed 
the  conspiracy  to  the  public  authorities,  under  whose  direction  they  con- 
tinue to  act  with  their  guilty  confederates  till  the  matter  can  be  so  far 
manured  as  to  ensure  their  conviction.  The  early  disclosure  is  considered 
as  bit  ding  the  party  to  his  duty  ;  and  though  a  great  degree  of  disfavour 
may  attach  to  him  for  the  part  he  has  acted  as  an  informer,  yet  his  case 
is  not  treated  as  that  of  an  accomplice/'  The  Judge  having  approached 
the  coiiside  atiun  of  the  evidence  from  a  wrong  point  of  view,  we  think 
that,  \n  the  interests  of  justice,  it  is  necessary  that  the  retrial  of  the  accus* 
ed  should  be  ordered.  We,  therefore,  reverse  the  judgment  of  acquittal 
recorded  by  the  Sessions  Judge  and  direct  ttiat  the  accused  Shankar  alias 
Sobhag  V'jaiji  be  retried  by  the  Court  of  Sessions.  At  the  retrial,  the 
attf  n  i  >n  of  the  Sessions  Judge  may  well  be  directed  to  the  case  of  Qtteen 
V.  Week^.  (2). 


f^l  DfC'fi'br  I  8S,  BiKDWoOD  &  Jabdim,  JJ. 

In  re  Salomlbalt 

Dsrtct  Municipal  AeHBem.  Act   VI  of  1878),  See.  S^Building^  Enclosurf^JFattle- 
fence. 

*C'i'ninal  Ruling  9\  0/I888.    Criminal  Arpral  No.  195  of  18^8. 

(I)  Howeirs  State  trials  489.    <    )  8e»  L.  J.  M.  C.  14 1. 

^Crimiwl  Evling  9S  «tf  1888<     Criminal  Ar plication  for  Revibion  No.  418  of  1883. 
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A  mere  wattle^enee  cannot  fall  within  the  definition  of  a  **  bailding  '*  or  **  enclosure  **  aa 
contained  in  the  Bombaj  District  Mnnieipal  Act,  the  bailding  specified  being  all  of  a  substantial 
kind. 

Pbb  Oubiam. — We  aie  of  opinion  that  a  mere  wattle-fence  cannot  be 
regarded  as  coming  within  the  definition  of  a  ^'  building/'  contained  in 
section  3  of  Bombay  Act  YI  of  1873.  That  definition  includes  '^  compound 
walls,  door-steps,  verandahs  and  the  like."  The  buildings  specified  are 
all  of  a  substantial  kind  and  the  specification  of  such  buildings  would 
seem  to  show  that  the  definition  was  not  intended  to  include  a  light  rattle 
fence.  For  a  similar  reason  such  a  fence  would  not  come  within  the 
expression  ^  enclosure  '  used  in  the  earlier  part  of  the  definition,  where, 
moreover,  that  expression  seems  to  mean  an  enclosed  area  rather  than  the 
wall  or  fence  enclosing  it.  We,  therefore,  reverse  the  conviction  and 
sentence. 


1889. 

10  Januaty  1889.  Jaidinb  A  Oaitdt,  JJ. 

Queen-Emppess  v.  Ganpat.* 

Ortminol  Procedurft  Code  {Act  X  of  lt^83).  Sees,  S67,  S^7 ^Judgw^ant^^ignaimre. 
The  signature  to  a  Judgment  should  be  appended  at  the  time  of  pronouncing  it  in  open 
Court. 

Per  Curiam. — From  the  2nd  report  made  by  the  Magistrate  Captain 
Bukham,  it  now  appears  that  the  first  signature  was  made  at  the  time 
of  writing  the  Judgment  and  before  i*  was  delivered,  and  the  second  signa- 
ture was  shortly  afterwards  appended  on  the  same  day  in  open  Court. 
Now  section  367  of  the  Criminal  Procedure  Code  requires  that  the  judg. 
ment  eball  be  datt^d  and  signed  by  the  presiding  officer  in  open  Court  at 
the  time  of  pronouncing  it.  It  is  the  signing  of  the  Judgment,  under 
section  367,  which  we  consider  deprives  the  Court,  .under  section  369,  of 
the  power  to  alter  or  review  it.  The  cases  under  section  369  are  collected 
in  Mr.  Agnew's  Code  of  Criminal  Procedure.  But  the  question  before  us 
is  which  of  the  two  signatures  must  be  treated  as  the  one  made  under 
section  367  The  first  signature  was  not  made  at  the  time  of  pronounc- 
ing it,  but  before  ;  and  we  infer  from  ^he" meagre  statement  of  the  Magis- 
trate that  it  was  not  made  in  open  Court ;  hence  two  of  the  requirements 
of  section  367  appciirs  to  have  been  neglected.  The  second  signature  was 
made  soon  after  the  pronouncing  of  Judgment  and  in  open  Court ;  and, 
but  for  the  existence  of  the  eailier  signature,  we  do  not  think  it  could 
be  objected  to  as  illegal  in  form  We  think,  therefore,  that  the  sec  »nd 
signature  should  be  taken  to  be  that  made  under  section  367  to  which 
section   369   applies.     The    reasons   why   judgments    should   be  passed  in 
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open  Court  are  weighty:  Judges  are  not  Judges  of  chambers  but  ol  Courts 
as  remarked  in. Cbl:^  2nd  Inst.  103.  The  construction  we  place  on  the 
Judgment  also  afiTords  to  the  convicted  person  the  right  of  appeal. 

Applying  the  above  reasoning  to  the  case,  in  the  light  of  the  new 
facts  contained  in  the  Magistrate's  report  which  were  not  before  the 
learned  Sessions  Judge,  we  reverse  the  Sessions  Judge's  order  atd  direct 
him  to  dispose  of  the  appeal. 


JO  January  1889.  Jardinr  &  Oakdt,  JJ. 

Queen-Bmppess  v.  Kplshna.* 

Penal  Cod^.  {Jet  XLVof  I860),  SeoM.  880,  4*9— r^/r— Jftie^tV— iSeparato  smtenees. 

The  accnsod  having  BtolfD  a  bnllock  killed  it;  for  this  they  were  sentenced  separatelj 
on  the  charg'  b  of  theft  and  mischief :  - 

Btld,  that  the  doable  seDtoQCfs  were  not  illegal  as  the  theft  preceded  the  mischief  and  the 
propeTij  was  not  tiaDsferred  bj  the  theft. 

The  two  accused  stole  a  bullock,  killed  it,  and  ate  it.  The  trying 
Magistrate  convicted  the  accused  on  two  charges,  first  of  theft  aud  secondly 
of  mischief  by  killing  a  bullock,  and  sentenced  them  each  to  rigorous 
imprisonment  for  six  mouths  for  each  offence. 

The  District  Magistrate  of  Satara,  in  referring  this  case  to  the  High 
court,  observed  :  "  As  the  accused  have  each  a  previous  conviction  of  theft, 
recorded  against  them,  the  punishment  is  not  too  severe,  but  a  doubt 
arises  in  my  mind  whether  two  distinct  offences  have  been  committed,  and, 
whethc",  therefore,  the  Magistrate  has  not  exceeded  his  power  in  inflict- 
ing a  longer  term  of  imprisonment  than  six  months.  It  is  doubtful 
whether,  after  a  theft  is  committed,  it  is  possible  to  commit  the  oflence  of 
mischief  in  respect  of  the  stolen  property.  The  loss  has  already  been 
inflicted  on  the  owner  by  the  theft,  and  it  is  rather  a  straining  of  the  law 
to  hola  that  the  di^truction  of  the  stolen  property  (which  in  this  case 
involved  the  method  of  its  appropriation  to  the  use  of  the  theives)  is  a 
second  offence." 

Order. — Record  and  proceeding  to  be  returned.  The  convictions  and 
sentences  ere  not  illegal.  The  theft  preceded  the  mischief  and  the  reason- 
ing in  Beg,  v.  Narayen  (1)  applies.  There  being  two  separate  acts  Reg.  v. 
Dod  Bisawa  (2)  does  not  apply.  On  principle  also  we  think  there  is  no 
illegality.  The  property  was  not  transferred  by  the  theft  and  the  prisoners 
were  rightly  punished  by  separate  sentences  for  the  fresh  act  of  mischief. 

^Criminal  Bmiing  1  <t/'18S9.    Crimioal  Reference  No.  18S  of  1S8S. 
(1)  S  Bom.  H.  C,  892.    ^fi)  11  Bom.  H.  C,  IS. 
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10  January  1889.  Jabdxni  &  Gandt,  JJ. 

Queen-Smppess  v.  Baba  Rafirl^uiiath.* 

OHmindl  Proeedtire  Code  (Act  X  €f  188S),  See.  ^^^-^Mainienanee'^Enfareing  the  order 
-^Breakimg  open  the  door. 

A  Poliee  Oflker  in  executing  •  warrant  to  ler^  the  amonnt  of  maintenance,  under  section 
4SS  of  the  Code  of  Criminal  Procedure,  can  break  open  an  inner  door  of  the  hooae  of  the  person 
against  whom  the  order  is  made. 

In  this  case  it  appeared  that  one  Satya  Bhama  Bala  alias  Raghunath 
had  an  order  passed  by  Mr.  Wil:shire,  Sub-Divisional  Magistrate,  Sirsi,  on 
24th  October  1887,  allowing  her  a  maintenance  from  her  husbaad  at  Rs.  5 
per  mensem,  under  section  488  Criminal  Procedure  Code.  Subsequently 
she  applied  to  the  Magistrate  First  Class,  Eumta,  to  recover  the  arrears 
of  her  allowance  which  had  remained  unpaid  from  October  24th,  1887. 
The  Magistrate  issued  a  warrant  on  22nd  September  1888  for  levying  the 
arrears  of  Rs.  40  and  directed  it  to  the  Chief  Constable  of  Honore  for 
execution.  The  Police  Officer  who  was  entrusted  with  the  duty  of  execut- 
ing the  warrant,  finding  the  defendant  absent  and  hearing  that  he  had 
locked  up  his  property  in  an  inner  room  of  his  lodging,  broke  open  the 
door  of  the  inner  room,  seized  the  property,  sold  it,  and  produced  the  sale 
proceeds  amounting  to  Rs.  34-8-3  before  the  First  Class  Magistrate  of 
Eumta. 

The  District  Magistrate  of  Eanara  in  making  this  reference  to  the 
High  Court  stated  : — 

<<The  Magistrate  has  raised  a  question  whether  the  breaking  open 
of  the  door  to  seize  the  property  is  lawful.  In  section  488,  Criminal  Pro- 
cedure Code,  it  is  provided  that  arrears  of  maintenance  may  be  levied  like 
fines  unler  section  386,  Criminal  Procedure  Code.  But  there  is  no  pro- 
vision in  the  Code  as  to  whether  in  the  execution  of  warrants  of  fines  the 
Police  Officer  has  authority  to  break  open  the  door  or  lock  as  in  the  case 
of  a  warrai.t  of  arrest  or  search  :     Sections  47  and  102. 

In  the  case  ot  destraints  under  the  Civil  Procedure  Code,  section  271 
of  that  C<Kle  prohibits  a  bailifi'  to  break  open  any  outer-door  but  if  he 
gained  access  to  the  dwelling  house  otherwise,  he  is  empowered  to  un- 
fasten and  «»pen  the  door  of  an/  room  in  which  property  liable  to  seizure 
may  be. 

The  absence  of  any  clear  provision  or  ruling  on  the  subject  has 
necessitated  this  reference  and  I  shall  be  obliged  by  the  orders  of  the  High 
Court  as  to  whether  the  seizure  and  sale  of  the  property  under  the  oir. 
cumstances  stated  is  valid." 

Per  Curiam. — Section  488  of  the   Criminal   Procedure  Code   applies 
the  procedure  of  section  386.  by  which  a  warrant  issues  for  the  l3vy  of  the 
•Criminal  Ruling  No.  2  of  1889.    Criminal  Reference    No.  179  of  1888. 
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amount  by  distress  and  sale  of  any  moveable  property  belonging  to  the 
person  ordered  to  pay.  The  question  raised  by  the  Magistrate  appears  to 
bei  whether  the  exeoution  was  illegal,  because  the  Police  Officer  broke  an 
inner  door  of  the  house  of  the  person  ordered  to  pay  and  thus  got  access  to 
the  goods.  As  regards  civil  process,  the  law  is  settled  by  Bai  Kuvar  v. 
Vemdas  (l),  and  the  authorities  there  refprred  to,  among  which  Foster  on 
Homicide  p.  319  and  the  3rd  and  4th  Resolutions  in  Semayne's  caae  may 
be  pointed  out.  See  also  Aga  Kudhwdva  Mahomed  v.  the  QtLeen  (2).  We 
agree  with  Mr.  Mayne  in  his  note  to  section  183  of  the  Indian  Penal  Code 
in  holding  that  the  principle  applies  a  fortiori  to  criminal  process  and 
that  the  execution  was  legal. 


17  Jantmry  1889.  Jardihb  &  Parsons,  JJ. 

Queen-Emppess  v.  Hapllal.* 

Crtmin  I  Procedure  Code  {Act  2t  o/1882).  See,  l2S^8eeu  ity  b  nd — Oommeticement  qf  the 
period. 

A  warrant  for  detention  of  the  accased  in  prison,  under  grction  123  of  the  Code  of  Criminal 
Procodurr,  ca  i  only  he  issued  on  th'  commenceni'^nt  of  the  period  for  which  the  iiecuritv  bond  is 
required,  and  on  d« fault  on  the  part  of  ih    accused  in  th  n  giving  the  rtquired  sicnritj. 

An  ord(  r  for  the  imprisonment  of  the  accused*  made  in  anticipation  of  bis  default  to  give 
•ecnritjr  ui  d  r  bection  118  of  the  Code  of  Crimioal  Procedur-.is  illegal  as  being  opposed  to 
section  123  of  the  Code. 

Order.— Return  and  inform  thu  Magistrate  that  oh  commenceroent  of 
the  period  for  which  the  security  bond  is  required  (the  date  of  such 
commencement  being  that  determined  by  section  120,  Criminal  Procedure 
Code)  and  default  of  his  hnding  the  required  security,  it  becomes  necessary 
for  the  Magistrate  to  issue^  the  proper  warrant  for  his  detention  under 
section  123  of  the  Criminal  Procedure  Code. 


21  January  18^9.  Jardini  &  Candy,  JJ. 

Queen-BmppesB  v.  Mahadshet.t 

Penal  Code  (Jet  XLFof  ISoO  •  See^  Ai^^Misehief-^Lanii^  Bona  fide  dUpute^Intent. 

Yfhert  in  •«  case  regarding  mischief  to  laod,  (he  defence  raises  a  bona  fide  plea  of  right  to 
the  land,  the  Magistrate  should  determine  whether  the  accused  acted  with  any  such  intent  ns 
made  his  act  criminal,  viz.,  any  such  in:ent  as  is  mentioned  in  section  426  of  the  Indian  Penal 
Code. 

The  accused  was  convicted  of  the  offence  under  section  426,  Indian 
Penal  Code,  abd  sentenced  to  pay  a  fine  of  Rs.  15|  by  the  First  Class 
Magistrate  of  Chiplun,  in  that  be  removed  a  portion  of  the  earth  in  a  way 
likely  to  cause  danger  to  the  complainant's  house. 

(I)  8  a  H.  C.  Rh  127.     (S)  8  Moor.  L  A^  164. 
^Cfimindl  Ruling  8  ef  ISS9.    Criminal  Reriew  Nos.  890  and  891  gt  ISSS. 
tCrimittal  Application  for  Berision  No.  68S  of  1888. 
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The  aocused,  thereupon,  applied  to  the  High  Court  contending  that  the 
gist  of  the  ofienoe  prescribed  in  section  426,  Indian  Penal  Code,  being  the 
imJbefnIb  to  oauas  wrongfid  loss  to  the  complainant,  the  intent  was  not  proved 
and  that  there  was  nothing  to  show  that  the  petitioner  caused  damage  with 
a  wrongful  intent  and  knowledge  that  he  was  not  justified  in  causing  such 
damage. 

Pbb  Gubiam. — A  bona  fide  plea  of  right  to  the  land  having  been  raised 
by  the  defence,  the  Magistrate  ought  to  have  determined  whether  the 
accused  acted  with  any  such  intent  as  made  his  act  criminal,  viz.,  any  such 
intent  as  is  mentioned  in  section  425  of  the  Indian  Penal  Code.  There 
being  no  evidence  nor  finding  of  such  an  intent,  we  reverse  the  conviction 
and  sentence  and  order  return  of  the  fine. 


24JanijMry  1889.  JiBDiNi  &  Cakdt,  JJ. 

Queen-Emppess  v.  Bal  Kusa.* 

Ftiiage  Police  Act  (Bom.  Act  Vtl  of  1867), — Poace  Patel — Personally  intereited^Orimi* 
nal  Procedure  Code  (Act  X  oj  1882),  Sec.  655. 

A  Police  Patel  is  diiqaalifled  from  trying  a  case  in  which  he  is  personallj  interested: 
aince  though  the  Code  of  Criminal  Procedure  does  not  apply  to  Village  Police  Officers  still  the 
principle  stated  in  section  555  of  the  Code  is  based  on  a  general  principle  of  jostice. 

The  District  Magistrate  of  Broach  in  making  this  reference  to  the 
High  Court  stated:  ''  It  will  be  seen  from  the  copy  of  the  Register  that 
in  the  case  of  ImperatHx  v.  Bm  Hura  the  Patel  convicted  and  sentenced 
the  accused  to  pay  a  fine  of  annas  eight  for  having  committed  a  theft  of  10 
pounds  of  green  math  from  his  field.  This  proceeding  of  his  is  contrary  to 
the  provisions  of  section  555  of  the  Criminal  Procedure  Code  which  directs 
that  no  Judge  or  Magistrate  shall,  except  with  the  permission  of  the  Court 
to  which  an  appeal  lies  from  his  Court,  try  any  case  to  or  in  which  he  is  a 
party  or  personally  interested.  " 

Per  Curiam. — Though  the  Code  of  Criminal  Procedure  does  not  apply 
to  Village  Police  Officers,  the  principle  stated  in  section  555  is  based  on  a 
general  principle  of  justice,  and  we  reverse  the  conviction  and  sentence  on 
the  ground  that  the  Patel  who  tried  the  case  had  a  personal  interest. 


31  Ja/nuary  1889.  Jamdinb  <fe  Candy,  JJ, 

Queen-Bmppess  v.  Hapllal.t 

Indiaii  Penal  Code  (Act  XLF  o/lS«0),  Sec.  ISS—Order^IHsobedience. 

To  sustain  a  coDTiction  ander  section  ISS,  Criminal  Procedure  Code,  it  is  necessary  to 
prove  that  the  disobedience  ccmplained  of  would  produce  one  of  the  consequences  H>^<^ificd  ^n 
the  section. 

In  April  1888,  a  serious  epidemic  of  cholera  broke  out  in   Ahmedabad 
and  lasted  over  two  months.  The  Municipality  were  duly  vested  with  legal 

^Criminal  Reference  No.  1  of  1900.    f^eport  of  Proceeding  No,  S  of  1SS9. 
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powers  to  cope  with  the  emergency  under  section  73  of  Bombay  Act  VI  of 
1875.  At  that  time  of  year  castefeasts  were  prevalent.  The  heat  was 
intense,  the  feasts  were  held  in  the  hottest  part  of  the  day,  and  vast 
amount  of  greasy  and  unwholesome  food  was  greedily  consumed  by  the 
poor  members  of  the  caste  huddled  together  in  close  and  unsanitary  ^poles* 
or  lanes.  At  a  very  early  stage  of  the  epidemic  the  Magistrate  ascertain* 
ed  that  several  deaths  had  followed  directly  upon  one  caste  feast  from 
among  the  partakers^  and  at  the  instance  of  the  Civil  Surgeon,  who  held 
very  strong  opinion  as  to  the  danger  of  permitting  the  continuance  of 
these  caste  feasts,  the  Municipality  under  the  powers  vested  in  them  pro- 
hibited,  by  widely  circulated  notices,  the  holding  of  all  caste  feasts  exceed* 
ing  fifty  guests. 

In  contravention  of  this  order  the  accused  held  a  caste  feast  but  on 
being  prosecuted  for  doing  so  the  Magistrate  acquitted  him. 

The  District  Magistrate  of  Ahmedabad  in  making  this  reference  to  the 
High  Courts  observed: — 

''  The  Magistrate  holds 

(i)     that  it  was  not  proved  that  the  holding  of  the  caste  feast  was 

dangerous  to  human  life, 
(ii)  that,  as  the  Municipality  failed  to  call  evidence  on  that  point, 
it  was  not  his  duty  to  do  so   under  section  245  of   the  Crimi- 
nal Procedure  Code. 

On  these  points  I  beg  to  remark  that,  if  when  an  epidemic  is  raging, 
the  rules  legally  made  to  prevent  its  spreading  are  broken,  a  Magistrate 
ought,  at  least  so  it  seems  to  me,  to  hold  that  that  breach  has  involved  dan- 
ger to  human  health,  and  that  separate  evidence  to  that  effect  is  not  neces- 
sary. In  cases  of  emergency  the  Legislature  has  made  the  Municipality 
responsible  for  taking  the  necessary  measures.  Thus  the  Municipality 
might  deem  it  necessary  and  it  is  a  precaution  often  taken  to  prohibit  the 
importation  and  sale  of  unripe  fruit,  though  in  ordii.ary  seasons 
its  consumption  is  not  interfered  with,  yet  the  Magistrate  holds 
that,  before  he  will  punish  a  breach  of  such  an  order,  it  must  be 
proved  that  unripe  fruit  is  unwholesome.  But  it  is  a  fact,  '  that 
needs  no  proof,  that  the  consumption  of  unripe  fruit  leads 
in  ordinary  seasons  to  diarrhoea,  and  that  diarrhcca,  in  times  of  cholera, 
should  be  stopped  or  it  may  develope  into  choiera;  and  the  Magistrate 
must  have  known  that  precisely  the  same  remarks  apply  to  food  used  at 
the  caste  feasts,  under  the  circumstances  prevalent  in  Ahmedabad.  The 
High  Court  will  also  notice  that  in  section  89  of  the  District  Municipal 
Act  it  is  left  in  specific  language  to  the  Municipality  to  decide  if  certain 
unwholesome   trades  are   dangerous  to   health.     They  can   close   certain 
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factories,  if  shown  to  thei/r  aatisfactian  to  be  a  nuisance.  The  matter  is 
one  for  their  discretion.  By  the  same  analogy  the  Municipality  must  be 
assumed  only  to  order  such  measures  as  are  really  necessary  to  mitigate  an 
out-break  of  cholera,  and  acts  in  contrayention  of  such  measures  must  be 
punishable. 

But  even  if  the  holding  of  caste  feasts  were  not  on  the  face  of  it 
dangerous  (not  only  from  the  circumstances  of  the  case,  but  because  the 
Municipality  had  prohibited  it)  and  if  special  and  legal  proof  were  in 
consequence  required  of  the  danger  arising  from  caste  feasts  in  the  time 
of  cholera,  it  seems  to  me  that  the  Magistrate  should  have  called  for  the 
proof.  He  states  that  the  Municipality  would  not  call  the  Civil  Su  rgeon 
as  that  gentleman  might  have  demanded  a  fee  of  Rs.  15.  But  it  was  open 
to  the  Magistrate  to  summon  the  Civil  Surgeon  and  question  him,  and  he 
ought  not  to  have  passed  that  decision  without  getting  the  least  evidence 
obtainable.  To  allow  so  serious  a  case  to  goby  default,  indicates  a  want 
of  appreciation  of  the  public    weal. 

The  case  seems  one  of  great  importance,  and  the  Magistrate 
should,it  appeats  to  me,  the  facts  being  admitted,  have  convicted  the 
accused,  leaving  it  him,  if  necessary,  to  raise  a  legal  objection  on  appeal. 
Certainly  seeing  the  grave  danger  involved  to  the  public  health  he  should 
not  have  passed  a  decision  nullifying  the  powers  which  the  Legislature 
have  conferred  on  the  Municipality  to  enable  them  to  cope  with  public 
emergencies,  without  the  fullest  enquiry  and  the  certainty  that  he  was 
right." 

Oedeb. — We  are  of  opinion  that  the  matter  of  this  reference  would 
have  been  more  properly  brought  before  this  Court  by  way  of  appeal  under 
section  417,  Criminal  Procedure  Code,  than  by  way  of  reference  under 
section  438.  We  do  not  think  it  necessary  to  interfere  in  revision,  as 
evidence,  that  the  disobedience  would  produce  one  of  the  consequence 
specified  in  section  188,  Indian  Penal  Code,  is  necessary  to  sustain 
a  conviction  under  that  section — Reg.  v.  NuruJ,  Kumar  (l)  and  the  case  at  4 
Mad.  H.  C.  R.  Appendix  5.     We  return  the  Record  and  Proceeding. 


81  January  1889.  Jabdinb  &  Candy,  JJ. 

Queen-Bmppess  v.  Hussendln.* 

Railways  Act  {IF of  IS79\  See.  S2^Praudulent  Aets^Fihe^Pare. 
Section  82  (d)  of  th?  Railways  Act  applies  only  to  fraQdalent*act8,  and  where  it  appears  that 
the  accused  has  no  intention  to  defrand,  be  is  not  liahle,  under  section  88  of  the  Act,  to  payment 
of  fine  as  well  as  the  fate,  bnt  is  liable,  nnder  section  31,  to  pay  the  fare  foand  doe. 

(n  L.  U.  App.  9. 
*Ofiminal  Ruling  7  cf  1889.  Criminal  Beview  No.  488  of  1888. 
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Order. — We  return  Record  and  proceeding  as  the  accused  cannot  be 
found.  It  will  be  sufficient  to  point  out  to  the  Magistrate  that,  as  he  con* 
yicted  under  section  32  of  Act  4  of  1879,  that  section  required  him  to  pass 
a  sentence  of  fine  in  addition  to  an  order  to  pay  the  fare.  Section  32  thus 
differs  from  section  31  as  pointed  out  in  Hart  v.  BwHAn  (1).  The  Magistra* 
te  found,  however,  that  the  accused  had  no  intention  to  defraud:  and  as  sec- 
tion 38  applies  only  to  fraudulent  acts,  he  ought  not  to  have  been  con- 
victed under  it. 

We  change  the  conviction  and  sentence  to  an  order  under  section  31  to 
pay  the  amount  which  the  Magistrate  found  due. 


81  January  1889.  Jardisi  &  Oakdt,   JJ. 

Queen-BmppeBB  v.  Pandupangr. 

Abkari  Act  (Bombay  Act  V  of  1878),  8tc.  47 ^Liquor^Buseasion, 
To  jnttifj  a  conviction  under  section  47,  Bombay  Abkari    Act,    thete    mnit    be    evidence 
against  the  accused  showing  that  the  liquor  was  **in  his  possession.** 

P3R  Curiam. — We  are  of  opinion  that  the  accused  Ragho's  statements 
shew  that  this  Court  ought  not  to  interfere. 

The  other  two  accused  have  been  convicted^  under  section  47  of  Bombay 
Act  y  of  1878,  of  illegal  possession  of  country  liquor.  It  is  admitted  that 
the  liquor  found  was  in  illegal  quantity:  but  to  obtain  a  conviction  under 
this  section  there  must  be  evidence  against  the  accused  showing  that  the 
liquor  was  '4n  his  possession."  As  there  was  evidence  from  which  the 
Magistrate  appears  to  have  inferred  that  Anant  was  acting  in  concert  with 
the  owner  of  the  liquor  and  had  a  knowledge  of  it  being  there  we,  decline  to 
interfere  with  the  conviction  passed  on  him. 

But  as  regards  Pandurang  nothing  has  been  pointed  out  to  us  as 
existing  in  the  evidence  which  was  before  the  Magistrate  to  show  that  he 
was  doing  more  than  casual  serving  in  the  shop  on  the  day  in  question. 
We  are  of  opinion  that  mere  casual  presence  in,  and  charge  of,  a  building 
on  a  single  occasion  does  not  constitute  the  person  so  present  a  possessor 
of  the  property  of  the  owner  and  theiefore  we  reverse  the  conviction  and 
sentence  passed  on  him. 


Jl  February  1889.  Jabdihk  &  Gakdt,  JJ. 

Queen-Emppess  v.  Jhlna  Vail.* 

Oonjessum^  A  dmusibiHty^<^o^e€Used~~  Judg&^Jury, 

Where  an  accused  makes  a  confession  exculpating  himself  and  inculpating  the  co-accused, 

the  confession  mast  l>e  taken  altogether,  and  it  is  evidence  for  the  prisoner   as  weU  as   against 

him*  but  still  the  jury  may,  if  they  think  proper,  believe  one  part  of  it  and  disbelieve  another. 

Per  Curiam: — We  have  had  advantage  of  full  argument  in  this  case 

^ConfirmaUon  case  Ho.  2d  of  lES8;and  Cnmioal  appmls  Noe.  S69,  S70  and  271  of  ISSS. 

(1)1.  L.K.  12Cal.  192. 
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#8  the  Government  Pleader  appeared  for  the  Grown  and  most  of  the  obser- 
vations of  Mr.  OAimomlali  who  represented  the  prisoners  Johina  and  Gani, 
apply  equally  in  favour  of  the  third  appellant,  Bai  Jakal,  who  was  not 
represented. 

The  three  prisoners  were  found  guilty,  by  unanimous  verdict  of  a  Jury 
of  murder.  The  Sessions  Judge  sentenced  Johina  and  Gani  to  death  and 
Bai  Jakal  to  transportation  for  life.  The  case  comes  before  this  Court  for 
confirmation  of  the  capital  sentenees  and  on  the  appeals  of  the  prisoners. 

The  theory  of  the  prosecution  is  thai  on  the  evening  of  Thursday,  the 
4th  October,  a  girl  named  Ladkor  of  7  years  of  age,  was  taken  by  the  three 
prisoners  to  a  place  outside  the  town  of  Ranpur,  near  the  river,  and  mur^ 
dered  there  for  the  sake  of  her  ornaments. 

The  body  of  a  child,  in  a  state  of  decomposition,  was  found  on  the  7th, 
the  Sunday  following.  On  the  night  of  the  Monday  Jhina  p  nnted  out  some 
silver  anklets,  a  petticoat,  and  a  place  stained  with  blood.  The  Ohief 
Constable  took  him  on  the  Tuesday  before  Mr.  Younghusband,  a  Magistrate 
of  First  Class,  before  whom  on  the  9th  he  made  a  statement  which  he 
retracted  on  the  i7th  alleging  that  it  had  been  induced  by  beating.  In  this 
statement  he  admits  that  he  went  with  the  other  two  prisoners  to  the  scene 
of  the  murder  Jakal  carrjring  Ladkor,  that  he  saw  Jakal  throw  the  child 
down  and  Gani  cut  her  throat  and  cut  off  her  feet  and  take  the  child's  2 
pairs  of  anklets  aad  that  he  then  went  with  Gani  and  hurried  them  in  the 
place  where  he  afterwards  pointed  them  out.  But  when  the  Magistrate 
asked  him  '*  What  part  did  you  take  in  all  these  proceedings  ?  "  Jhina 
replied  "  I  did  nothing.  I  was  only  with  them.  If  1  had  known  what 
they  are  going  to  do  I  would  not  have  gone.  *' 

It  has  been  argued  that  in  submitting  this  statement  to  the  Jury,  the 
learned  Sessions  Judge  misdirected  them  and  that  this  misdirection  has 
induced  an  erroneous  verdict  which  this  Court  ought  to  reverse. 

The  directions  of  the  Sessions  Judge  as  to  the  use  of  the  statement 
as  evidence  were  the  following.  ^^Fi/rst — you  are  entitled  to  disregard 
any  self-exculpatory  statements  there  in  which  you  may  disbelieve. 
Secondly — I  do  not  ask  you  to  pay  any  heed  to  fine  drawn  distinctions 
between  a  coufession  of  guilt  of  a  certain  offence  and  a  confession  of  facts 
so  incriminating  that  in  the  absence  of  some  rebutting  evidence  better 
than  the  bare  allegation  of  the  accused  or  at  least  some  credible  explana- 
tion a  presumption  of  guilt  of  the  said  offence  amounting  to  coaviction 
arises.  In  plain  words  an  accused  without  saying  he  is  guilty  in  set 
words  can  admit  enough  to  transfer  the  burden  of  proof  to  his  own 
shoulders. 

A   confession   of  facts  so   incriminating   amounts   for  all   practical 
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purposes  to  a  confession  of  guilt  and  may  be  taken  into  consideration  by 
you,  where  it  also  affects  the  other  two  accused,  when  you  are  dealing  with 
the  evidence  connecting  them  with  the  murder  charged,  if  you  hold  that 
it  is  so  selfincriminating. 

The  defence  as  raised  by  their  pleaders  is  that  the  evidence  is  insuffi- 
cient for  their  conviction  or  unreliable  and  that  the  confession  of  accused 
should  not  be  treated  as  a  confession  because  he  asserts  he  would  not 
have  accompanied  the  other  two  if  he  had  known  their  intention." 

The  question  of  misdirection  has  to  be  considered  in  two  aspects. 
Firstly,  how  should  the  Sessions  Judge  have  left  this  statement  to  the 
Jury  as  regards  Jhina  the  prisoner  whp  made  it  ?  It  was  admissible 
against  him  :  Beg.  v.  Amrita  Oovinda  (1).  No  Indian  case  has  been  cited 
on  the  proper  way  of  leaving  such  a  statement  to  the  Jury.  On  referr- 
ing to  the  English  cases  we  find  that  the  point  was  argued  in  Feg,  v.  Olewea 
(2).  There  the  prisoner,  being  charged  with  murder,  said  in  his  confession 
which  was  read  in  evidence  against  him  that  he  was  present  at  the  murder, 
but  took  no  part  in  the  commission  of  it.  Mr.  Justice  2/ittfodate  ruled  : 
*'  the  confession  must  be  taken  altogether,  and  it  is  evidence  for  the  pri- 
soner as  well  as  against  him  but  still  the  Jury  may  if  they  think  proper, 
believe  one  part  of  it  and  disbelieve  another.*'  In  charging  the  Jury  the 
learned  Judge  pointed  out  that  according  to  the  confession  the  prisoner  was 
present  though  he  did  not  act  in  the  murder  ;  and  added  "  if  it  be  said  that 
the  prisoner  did  more  than  is  stated  in  his  confession,  there  should  be 
some  evidence  of  that."  In  Queen  v.  Sheikh  Boodhoo  (3),  where  the  prisoner 
was  tried  for  murder  it  was  held  that  the  confession  must  be  taken  in  its 
entirety.  In  Reg,  v.  Higgins  (4),  case  of  theft,  a  similar  direction  was 
given  to  the  Jury  :  and  in  two  cases  of  receipt  of  stolen  property  Queem,  v, 
Ohohi  Khan  (5)  and  Queen  v.  Bishu  Manjhi  (6)  the  same  rule  was  laid  down 
by  the  High  Court  of  Bengal. 

We  are  of  opinion,  following  Reg.  v.  Clewes,  that  in  addition  to  the 
directions  that  he  gave,  the  Sessions  Judge  might  well  have  pointed  out  in 
explicit  words  that  the  confession  must  be  taken  altogether,  that  it  was 
evidence  for  the  prisoner  Jhina,  as  well  as  against  him,  and  that  in  order 
to  convict  him  of  the  murder,  the  Jury  must  be  satisfied  not  on  the  state- 
ment by  itself  but  on  the  part  of  the  statement  which  they  believed,  coupled 
with  other  evidence,  that  he  did  more  than  was  admitted  ia  the  statement. 
We  think  however  that  by  implication  at  least,  the  Sessions  Judge  did 
leave  to  the  consideration  of  the  Jury  the  exculpatory  as  well  as  the  incul- 
patory part  of  the  statement:  and  although  the  direction  about   the  burden 

(1)  10  Bom.  H.  C„  497.    («)  4  C.  and  P.,  2*21.    (8)  8  W.  R.,  88.    (4)  8  C.  and  P.,  608, 
(6)  5  W.  B.,  70.    (6)  9  W.  B.,  16. 
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of  proof  is  somewhat  too  strong^fwe  are  of  opinion  that  it  was  open  to  the 
learned  Judge  to  draw  attention  to  the  nature  of  the  evidence  as  was  done 
by  the  Court  in  deciding  Beg.  v.  Amrita  (7),  where  it  is  said,  "It  may  be 
that  the  Court  would  attach  very  little  weight  to  the  exculpatory  parts  of 
this  statement  as  respects  the  accused  person  who  made  it.  Taken  with 
the  other  evidence,  it  might  well  seem  to  establish  the  case  against  him." 
The  charge  was  delivered  immediately  after  the  pleaders  for  the  prisoners 
had  argued  on  the  value  of  the  confession.  We  must  take  the  charge  as  a 
whole:  ana  looking  to  the  directions  to  caution  we  are  unable  to  say  that 
there  was  a  misdirection  as  regards  Jhina  or  that  the  Jury  had  not  before 
their  consideration  the  whole  of  the  statement.  It  is  to  be  added  that  the 
anklets  and  petticoat  were  pointed  out  by  Jhina,  as  also  the  blood  stains 
marking  the  place  of  murder,  and  that  he  gave  up  the  knife  used*  which  was 
his  own.  We  are  therefore  of  opinion  that  the  verdict  of  the  Jury  finding 
him  guilty  should  not  be  disturbed. 

We  are  of  opinion,  on  the  second  point  about  misdirection  which  we 
have  to  decide,  that  this  statement  of  Jhina  was  not  admissible  in  evidence 
against  the  other  two  prisoners  and  could  not  be  taken  into  consideration 
as  against  them  under  the  section  30  of  the  Indian  Evidence  Act:  Reg.  v. 
AmrUa  (8)  Queen  v.  Belal  Ali  (9)  Emp.  v.  Oarvrag(\0).  We  are  of  opinion 
that  the  Sessions  Judge  should  have  so  directed  the  Jury  and  that  the  con- 
trary direction  was  a  misdirection  which  led  them  to  an  erroneous  verdict. 
The  statement  of  a  fellow  prisoner  jointly  tried  is  by  itself  evidence  of  the 
weakest  kind:  Queen  Emp.  v.  Bosa  (11)  Emp.  v.  Ashootosh  (12).  But  this 
statement  we  thiak  must  have  influenced  the  view  taken  by  the  Jury  of  the 
remaining  evidence  and  induced  them  to  give  it  a  far  greater  weifht  than 
they  would  otherwise  have  given.  The  rest  of  the  evidence  is  open  to 
some  of  the  criticisms  applied  in  Emp.  y,  Daji  (13).  The  findng  of  a 
brass  nose-ring  in  the  house  of  Gani  might  be  a  suspicious  circumstance 
against  him,  there  being  evidence  that  it  was  worn  by  Ladkor.  But  in  the 
full  descriptions  given  of  the  girl,  her  clothes,  and  her  ornameiits,  no 
mention  is  made  of  any  ring.  The  only  other  unambiguous  evidence 
against  him  is  that  of  the  witness  Waghee  who  says  he  saw  all  three 
prisoners  with  a  little  girl  one  evening  about  the  date  of  the  murder  near 
the  place  where  it  occurred.  But  Waghee's  statements  were  very  tardily 
made:  and  it  is  to  be  borne  in  mind  that  when  Jhina  was  examined  after  a 
tender  of  pardon  he  did  not  implicate  the  other  prisoners.  We  are  of  opinion 
that  the  Jury  took  the  statement  of  Jhina  as  explaining  confirming  the  facts 
stated  by  the  witnesses:  but  that  without  this  statement  the  Jury  would 
have  hesitated  to  find  Qani  and  Jakal  guilty. 

(7)  10  Bom.  H.  C,  p.  600.    (S)  10  Bom.  H.  C,  497.    (»)  10  Ben.,  L.  B..  46S.    (10)  I.  L.  K.,  9 
All.,  444.    (11)  L  L.  B.,  10  Bom.,  28S.    (12)  I,  L.  B.,  4  Cal.,  483.    (18)  JU  L,  B.  n  Bom.  288, 
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We  now  oonfirm  the  oonviotion  and  sentence  of  death  4>ae8ed  on  Jhina 
and  acquit  Gani  and  Jakal. 


11  February  1889.  Jabdini  &  Candt,  JJ. 

Queen-Emppeas  v.  Napayen> 

Penal  Oode  (Act  XLF  cf  186rX  8ee».  872,  979^UfUawful^Immoral. 
Per  Oandpt  J.— The  word  **  nolawfal  '*  in  Seciions  878  and>78  of  the  Indian  Penal  Code 
mnit  be  </«#  dem  generis  with  **  immoral. 

Jabdinb,  J. — The  trying  Magistrate,  who  discharged  the  accused  under 
section  253  of  the  Criminal  Procedure  Code,  remarks  that  the  evidence  goes 
to  show  that  it  is  customary  and  lawful  among  the  Nagpur  Koshties  to  dis- 
pose of  their  wives  if  poor.  The  accused  Narain  sold  his  wife  to  the  accused 
Tamba  for  money,  Narain  being  too  poor  to  support  her,  and  executed  a 
deed  of  sale.  One  witness  deposed  that  the  transaction  was  done  with  the 
consent  of  an  assembly  of  a  Punch  of  the  caste  consisting  of  25  persons. 
The  policeman  who  appeared  as  complainant  deposed  that  the  girl  was 
under  12  years  of  age;  but  the  District  Magistrate  who  has  referred  the 
case  to  this  Court  states  her  age  to  be  10  }ears.  The  trying  Magistrate 
found  that  Tamba  bought  her  in  order  to  make  her  his  wife.  He  remarks 
that  he  had  no  decisions  of  higher  authority  to  guide  him  and  found  that 
the  purpose  of  the  sale  was  not  criminally  immoral  under  sections  372  and 
373  of  the  Indian  Penal  Code.  The  buyer  and  seller  were  both  Hindus  of 
the  Nagpur  Koshti  caste  and  both  joined  in  the    transaction. 

The  question  for  determination,  arising  on  the  facts  found  or  which 
may  assume,  was  whether  the  sale  by  the  husband  of  his  wife,  she  being 
under  16  years  of  age,  to  another  man  for  the  purpose  of  being  treated  as, 
and  assuming  the  states  of,  the  man's  wife,  the  husband  being  too  poor 
to  support  her  and  the  caste  having  consented  to  the  sale,  brought  the 
buyer  and  seller  within  the  meaning  of  sections  372  and  373  of  the 
Indian  Penal  Code.  The  part  of  these  sections  which  has  to  be  consider- 
ed is  the  following: — 

"  With  intent  that  such  minor  shall  be  employed,  or  used  for  the 
purpose  of  prostitution,  or  for  any  unlawful  and  immoral  purpose  " 
we  would  point  out  to  the  Magistrate  that  some  of  the  decisions  of  the 
High  Court  on  these  sections  are  commented  upon  by  Mr.  J/ayne  in  his 
Edition  of  the  Penal  Code  under  the  se<jJions  themselves.  Others  which 
bear  on  the  matter  for  decision  are  collected  in  his  commentary  under 
the  section  494.  Many  of  these  are  reviewed  by  Mr.  Justice  West  in 
Mathura  Naiki/n  v.  Eeu  Ifaikm{l), 

^Criminal  Reference  No.  151  of  1888.    (1)  I.  L.  B.  4  Bom.  645  at  p.  588. 
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In  the  present  case  there  is  no  suggestion  that  the  minor  was  to  be 
used  for  the  purpose  of  prostitution  :  so  the  question  is  confined  to  whether 
i;he  purpose  of  the  disposal  was  an  "  unlawful  and  immoral  purpose  "  and 
whether  the  accused  had  an  intent  to  dispose  of  her  for  such  a  purpose. 

In  Uji  V.  Huthi  (2)  it  was  held  that  a  custom  which  authorises  a 
woman  to  contract  a  Natra  marriage,  without  a  divorce,  on  payment  of  a 
certain  sam  to  the  caste  to  which  she  belongs,  is  an  immoral  custom  and 
one  which  should  not  be  judicially  recognised  Emp.  v.  Umi  (3)  shows  that 
among  Hindus  the  extent  of  the  marital  right  of  divorce  is  a  matter  to  be 
inquired  into  as  it  is  limited  by  the  custom  of  the  caste.  In  Reg.  v. 
Sumhhu  (4)  it  is  said  "  the  Court  does  not  recognise  the  authority  of  the 
caste  to  declare  a  marriage  void  or  to  give  permission  to  a  woman  to 
remarry."  It  was  aho  held  that  the  honafide  belief  on  the  validity  of  the 
second  marriage  did  not  constitute  a  defence  to  a  charge  under  section  494 
of  the  Indian  Penal  Code,  though  that  circumstance  might  be  taken  into 
account  in  mitigation  of  punishment. 

Under  the  Hindu  law  the  power  of  the  'paJter  familiaa  over  his  wife 
-and  children  does  not  extend  to  giving  them  away  or  selling  them. 
MandAik's  Hindu  Law  p.  371,  West  and  Buhler  pp.  213,  281,  **there  being 
no  ownership  over  a  wife,  as  there  is  in  a  cow." 

On  considering  the  above  authorities,  I  am  of  opinion  that,  before 
discharging  the  accused,  it  would  have  been  better  if  the  Magistrate  had 
elicited  fuller  evidence  of  the  alleged  custom  of  the  caste,  I  mean  proof  of 
previous  instances.  I  do  not  think  the  transaction  of  gale  can  be  justified 
at  all  unless  by  treating  it  as  the  accused  Tamba  argues  as  equivalent  to 
a  divorce  unless  it  be  assumed  that  the  wife  assented.  The  evidence  on 
these  points  is  however  imperfect  and  meagre,  and  even  the  age  of  th« 
girl  cannot  be  accepted  as  proved.  The  writer  of  the  document  says  he 
never  wrote  such  a  document  before. 

Only  the  accused  Tamba  has  appeared  in  this  Court  and  we  have  not 
had  the  assistance  of  learned  argument.  But  the  sale  being  prima  facie 
a  wrong  act,  the  inquiry  into  the  custom  of  the  case  must  be  made  more 
complete,  as  without  further  inquiry  it  would  be  difficult  for  the  Magis- 
trate to  determine  whether  the  defence  of  good  faith  is  proved  and  whether 
that  the  defence  would  enable  him  to  apply  the  doctrine  of  meTis  rea:  see 
Emp.  V.  MusacUeaksh  (5),  Reg.  v.  Prince  (6)  a  case  discussed  by  Mr.  Mayne  ■ 
under  section  79  of  his  Penal  Code.  For  these  reasons  we  concur  with 
the  District  Magistrate  and  set  aside  the  order  of  d'scharge  and  direct 
further  enquiry  as  regards  the  accused  who  has  been  served  with  notice. 

(2)  7  Bom.  n.  C,  133.     (3)  I.  L.  R.,  6  Bom.,  126. 
(4)  I.  L.  R.,  1  Bom.,  847.    (5)  I.  L.  R.,  8  Bom.,  178*    (6)  L.  R.  2  C.  C,  154. 
56 

Digitized  by  VjOOQ  IC 


442  XJITREPOBTED   OBIMINAL  OASBS.  [1889 

Candy  J. —  I  am  willing  to  concur  in  the  view  that  the  District  Ma- 
gistrate himself  or  by  some  Magistrate  subordinate  to  him  should  make 
further  inquiry  as  the  inquiry  cannot  do  harm  and  may  do  good.  But  the 
District  Magistrate  could  have  done  this  without  any  reference  to  the  High 
Court. 

I  am  inclined  to  think  that  the  word  ^^unlawful"  in  section  372-373^ 
must  be  ejus  dem  genris  with  "immoral"  and  would  not  be  covered  by  the 
authorities  as  to  "unlawful"  divorces  in  cases  falling  under  the  Chapter 
(XX)  of  Oflfences  relating  to  MarricLge. 


18  Febri^ary  IssO.  Tabdinb  &  Cakdt,  JJ» 

Queen-Emppess  v.  Desal  Dajl.* 

Sessions  Judge — Jury—  Ferdiet^Questioning  the  Jurors— Praelies, 
It  isnotcompetent  to  aS«s8ioTi8  Jadge  to  patqneRiion  to   the    Jury   whete    the   verdict  is 

general  and  has  been  delirered   -without    arobignity  and   withoat  incompleteness,   and  where 

there  is  no  reason  to  snspect  a  misconception  or  disobedience  of  the    doctrines    of    law. 

A  Sessions  Judge  is  not  at  liberty  to  pat  qnestions  to  the    Jnry,  after  it  has  delirered  its 

yerdict,  with  a  view  to  bring  on  record  the  points  on  which  his  opinion  is  at  variance  with  the 

Jury. 

Candy,  J. — The  question  is  whether  the  unanimous  verdict  of 
acquittal  of  both  the  accused  is  so  mainfestly  erroneous  that  we  must 
assume  the  functions  both  of  Judge  and  Jury  and  adjudicating  on  the  evi- 
dence in  the  case  give  the  right   Judgment. 

The  first  point  alleged  against  accused  No.  1  is  that  he  '^entrapped" 
deceased  into  accompanying  him  under  the  pretext  of  cutting  grass,  and 
then  having  acted  in  concert  with  accused  No.  2  deliberately  murdered  the. 
deceased.  The  improbability  of  this  theory  is  apparent.  Accused  No.  1 
and  deceased  were  friends.  Admittedly  No.  1  had  no  apparent  motive  ta 
induce  him  to  enter  into  a  conspiracy  with  No.  2  against  the  deceased- 
Witnesses  for  the  prosecution  spoke  as  to  his  friendship  with  the  deceased, 
and  no  one  spoke  as  to  his  friendship  with  accused  No,  2. 

Again  it  is  doubtful  whether  accused  No.  1  did  specially  call  at  the 
houseof  deceased  to  incite  him  to  come  and  cut  grass.  It  is  to  be  noted 
that  the  first  information,  given  by  the  father  of  the  deceased  was  that  his 
son  had  left  his  home  in  the  early  morning,  saying  that  he  was  going  to 
cut  grass:  there  was  not  a  word  about  the  accused  No.  1  calling  and  taking 
him  away  for  this  purpose.  Possibly  it  is  an  after  ^'improvement"  on 
the  part  of  the  prosecution.  But  even  if  accused  No.  1  had  called  his 
friend  that  they  might  go  grass-cutting  together,  it  is  abundantly  clear 
that  there  was  no  ^'entrapping."  The  conduct  of  the  accused  shows  this. 
He  is  supposed  to  have  gone  quite   openly,   and   to  have    sat  in  a  public 
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place  with  the  deceased  till  the  mists  rose,  and  then  three  hours  later  to 
have  been  seen  sitting  with  the  deceased  under  a  tree.  It  is  in  evidence  that 
they  had  been  thus  seen  together  before.  Admittedly  it  was  a  natural  thing 
for  both  acoused  No.  1  and  the  deceased  to  cut  grass  in  the  early  morning. 
There  is  no  indication  of  entrapping  on  the  part  of  accused  No.  1.  If  calling 
his  friend  to  cut  grass  is  a  fact  which  naturally  excites  suspicion  against 
Accused  No.  1  then  how  is  that  the  suspicions  of  the  father  of  the  deceased 
were  not  aroused  against  accused  No.  1,  and  why  did  he  not  at  once  com- 
plain to  the  Police ^'atel,  saying  ^'Desai  took  off  my  son,  who  has  since  dis- 
appeared?" It  is  admitted  that  he  made  no  mention  of  this  point  till  after 
the  inquest,  and  the  corpse  had  been  sent  to  Anand.  The  next 
point  against  this  accused  is  that  he  is  said  to  have  been 
jeen  about  noon  that  day  with  his  clothes  drenched.  It  is  doubtful  whe- 
ther the  Sessions  Judge  understood  the  force  of  this  point  as  put  by  the 
prosecution.  It  is  not  alleged  that  this  shows  that  accused  must  have 
been  in  the  Ambalia  tank  where  the  corpse  was  afterwards  found.  On 
the  contrary  it  is  contended  that  the  body  of  the  deceased  was  not  put  in 
the  tank  till  that  night ;  but  it  is  alleged  that  accused  No.  1  must  have 
been  bathing  at  noon,  from  which  it  may  be  inferred  that  he  had  touched 
a  dead  body.  The  weakness  of  such  an  inference  is  manifest.  It  might 
just  as  well  be  contended  that  Fulo,  who  met  accused  No.  1  at  noon,  had 
a  hand  in  the  death  of  the  deceased,  for  Fulo  admits  that  he  went  to  bathe 
after  accosting  accused.  Next  the  fact  the  accused  No.  1  was  asked  in 
the  evening  by  the  father  if  he  knew  where  Ishwar  (deceased)  was,  and 
he  replied  in  the  negative,  is  said  to  be  a  piece  of  circumstantial  evidence 
against  accused.  On  the  contrary  it  seems  in  favour  of  accused.  It  is 
difficult  to  follow  the  theory  of  the  prosecution  here.  It  seems  to  be  that 
both  accused  murdered  the  deceased  in  the  rice  fields  between  9  a.  m.  and 
Aoon,  and  left  the  body  in  the  rice  field,  that  accused  No.  1  then  went  to  the 
Tillage  to  bathe  and  change  his  clothes,  that  as  the  deceased  did  not  return 
Siome  at  noon,  search  was  made  for  him  in  the  rice  fields,  but  no  trace  of 
him  or  his  corpse  or  any  struggle  wa3  then  found:  that  accused  No.  1  was- 
«een  that  evening  on  the  Anand  road  alone  and  later  near  the  Ambalia 
tank  with  accused  No.  2  at  or  after  which  time  both  accused  concealed  the 
corpse  in  the  tank.     The  improbabilities  of  such  a  theory  are  apparent. 

The  next  point  alleged,  and  much  stress  is  laid  on  this,  is  that  the 
next  morning  when  the  father  and  brother  were  searching  for  deceased 
accused  No.  1  advised  them  to  look  in  the  tank.  There  are  strorg  reasons 
for  believing  that  this  allegation  is  false.  Accused  No.  1  has  always 
denied  it.  It  is  clear  that  when  the  father  gave  his  fiist  information  to 
the  Police  Patel,  which  was  not  till  after  the  corpse  had  been  found,  he  said 
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not  a  word  about  this.  On  the  contrary  he  said  that  he  himself  suspected 
that  the  body  might  be  in  the  tank  so  he  looked  &c.  This  he  could  not 
have  said,  had  the  statement  of  No.  1  accused^  caused  him  to  look  in  the 
tank.  This  point  apparently  escaped  the  notice  of  Sessions  Judge.  An 
**  improvement "  like  this  cannot  fail  to  excite  suspicion  against  the 
story  of  the  prosecution.  Next  we  come  to  the  finding  of  marks  of  a 
struggle  in  or  near  the  field  of  accused  No.  1.  This  was  not  till  after 
the  Head  Constable  arrived  (he  came  about  5  or  6  P.  M.)  when  the 
accused  No.  1  had  been  arrested  on  suspicion  because  he  had  been  in 
company  with  the  deceased.  It  is  a  strange  circumstance  that  these 
marks  had  not  been  discovered  in  the  previous  search  in  the  rice 
field,  and  even  if  theTe  was  a  genuine  discovery,  it  does  not  follow  that 
accused  No.  1  was  a  party  to  the  mu«cder.  Then  we  come  to  the 
alleged  production  of  the  charm  (madaMa)  and  the  sickle  by  accused 
No.  1  at  8  P.  M.  If  genuine  this  would  show  that  accused  No.  1 
must  have  been  cognizant  of  the  murder,  but  not  necessarily  that  he  took 
part  in  it.  There  are  however  some  suspicious  points  connected  with  this 
production.  Admittedly  the  motive  for  the  murder  was  not  theft.  Then 
why  should  the  charm  have  been  removed  from  the  arm  of  the  deceased  I 
And  why  should  the  charm  have  been  concealed  in  one  place,  and  the  sickle 
of  the  deceased  in  another,  in  the  field  of  accused  No,  1  ?  What  has  become 
of  the  ^^ruiraksh^'  (beads)  and  the  silver  ring,  which  the  father  says,  were 
worn  by  his  son  when  he  was  killed  ?  Why  were  not  all  thrown  with  the 
corpse  into  the  tank  ?  It  is  admitted  that  no  information  about  the 
articles  was  given  by  the  father  till  7  P.  M.,  long  after  the  Head  Constable 
arrived  on  the  scene.  The  things  were  concealed  so  slightly  that  (as  the 
Police  Patel  says)  the  earth  was  scroUcJied  up  and  they  were  revealed.  And 
though  they  had  been  in  that  position  for  at  least  24  hours,  and  there  had 
been  rain  the  previous  evening,  the  evidence  shows  that  no  mud  or  earth 
was  sticking  to  them.  Under  these  circumstances  it  cannot  be  said  that  the 
Jury  were  unreasonable  in  suspecting  that  the  zealous  Head  Constable  had 
placed  the  charm  and  sickle  where  they  were  found,  and  forced  accused  No.  1 
to  produce  them.  Lastly,  there  is  against  accused  No.  1  his  statement  to- 
the  Magistrate  that  he  had  seen  accused  No.  2  and  the  deceased  fighting,  and 
he  got  frightened,  and  seeing  the  charm  and  sickle  lying  in  his  field  he 
spread  earth  over  them.  This  is  not  impossible.  Accused  No.  1  is  but  a 
lad  (18).  If  there  wa^no  conspiracy  to  kill  the  deceased  (and  probability  is 
certainly  in  favour  of  accused  No.  1  not  joining  in  such  a  conspiracy),, 
then  it  is  quite  possible  that  the  two  young  men  (accused  No.  2  and 
deceased)  had  a  quarrel  and  fight  without  premeditation,  that  No.  2  accused 
killed  deceased,  that  in  the  struggle  the   charm    was   torn  off  the  arm  of 
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deceased  and  the  sickle  fell  from  his  hand,  that  accused  No.  I  was  too 
frightened  to  give  information  of  what  had  occurred,  especially  as  the  fight 
took  place  in  his  field,  and  so  he  concealed  the  charm  and  sickle  an  I  at 
first  denied  all  knowledge  of  what  had  happened  to  deceased.  In  fact 
nearly  all  the  evidence  for  the  prosecution  may  be  genuine  and  yet  accused 
No,  1  may  in  no  way  be  guilty  of  murder. 

This  is  the  case  against  accused  No.  1,  and  having 
considered  all  the  evidence  and  having  given  due  weight,  no 
less  to  the  opinion  of  the  Sessions  Judge  than  to  the  verdict  of  the  Jury,  I 
have  come  to  the  conclusion  that  the  verdict  was  reasonable. 
As  to  accused  No.  2  admittedly  the  case  against  him  is  less  strong  than 
against  accused  No.  1.  The  committing  Magistrate  thought  it  is  so  weak 
that,  though  he  framed  a  charge  of  murder,  he  released  him  on  bail. 

Assuming  that  the  quarrel  in  February  was  motive  for  the  murder  in 
September  (there  is  nothing  on  the  record  to  show  that  since  February 
deceased  had  given  cause  to  accused  No.  2  to  bear  animosity)  the  only 
evidence  against  accused  No.  2  is  that  he  was  in  company  of  the  deceased 
and  that  when  arrested  he  h^d  on  a  "  potia  "  which  apparently  showed 
marks  of  blood,  but  which  on  examination  Avere  found  to  be  **  stains  of 
some  colouring  matter  other  than  blood  with  the  single  exception  of  a 
small,  faint,  red,-  oval  stain  about  ^  inch  in  greatest  diameter,  which 
was  found  to  be  faint  stain  of  the  blood  of  some  animal  belonging  to  the 
class  mammalia." 

Possibly  the  young  men,  accused  No.  2  and  deceased,  while  cutting, 
grass  together  had  a  quarrel,  and  coming  to  blows  accused  No.  2  in  hia 
rage  strangled  deceased,  and  in  connection  with  his  previous  dispute 
with  the  deceased  mutilated  the  corpse.  But  there  is  no  proof  of  this  ;  and 
therefore  the  Jury  reasonably  acquitted  both  the  accused.  Under  the 
circumstances  I  do  not  deem  it  necessary  to  consider  in  the  present 
case  the  question  whether  the  Sessions  Judge  was  justified  in  putting 
questions  to  the  Jury  after  the  verdict  of  *'  not  guilty  "  had  been 
delivered. 

Jardine,  J. — I  concur  with  my  brother  Candy  in  opinion  that  the 
unanimous  verdict  of  the  Jury  is  not  unreasonable  nor  manifestly  wrong. 

The  Jury  believed  the  medical  evidence  which  was  that  the  death  of 
Ishwar  was  caused  by  strangulation.     There  is  no  eye-witness. 

The  prisoner  Desai  made  a  statement  to  the  Magistrate  but  after- 
wards retracted  it  in  the  Sessions  Court.  In  that  statement  he  said  he 
was  present  when  Ishwar  and  the  prisoner  Jetha  had  a  fight  in  which 
Jetha  clatched  Ishwar  so  that  blood  came  out  of  his  mouth  and  he  died. 
Desai  did  not  admit  that  he  took    any   part  in  the  homicide.     The  whole 
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of  the  statement  was  for  the  consideration  of  the  Jury  :  it  was  evidence  in 
favour  of  Desai  as  well  as  against  him  as  ruled  by  Mr.  Justice  lAUledale  in 
Rex.  V.  Clewea  (1).  There  is  no  apparent  motive  for  Desai  taking  part 
in  the  murder.  It  is  not  alleged  that  any  blood  was  found  oh  Desai's 
clothes  or  that  any  weapon  of  his  was  used.  If  it  be  true  that  he  told 
the  father  of  Ishwar,  when  asked,  that  he  had  better  look  in  the  tank, 
where  the  body  was  found  afterwards,  that  answer  is  not  of  much  import- 
ance. It  was  a  natural  answer  such  as  any  one  might  give  :,  and  it  would 
probably  occur  to  the  father  himself  to  look  there  for  his  missing  son. 
Nor  do  I  think  the  fact  that  Desai  had  wet  clothes  on  about  noon  of  the 
day  of  the  murder  an  incriminating  circumstance.  There  is  evidence  that 
after  the  police  had  taken  up  the  case»  Desai  pointed  out  a  charm  and  a 
sickle  under  the  earth  of  his  hedge.  It  may  be  that  he  covered  them  over 
as  he  says.  It  may  be  that  it  was  not  he  who  put  them  there,  and  that  he 
was  made  to  appear  to  point  them  out,  as  the  Jury  believed,  there  is  force 
in  the  argument  that  a  murderer  wishing  to  conceal  these  articles  would 
have  thrown  them  into  the  tank.  I  am  of  opinion  that  the  whole  evidence 
against  Desai  is  not  strong  and  that  the  Jury  did  right  to  acquit  him. 

There  is  very  little  evidence  against  the  prisoner  Jetha.  Some 
witnesses  say  that  about  7  months  before  the  murder,  Ishwar  had  an  in- 
trigue with  Jetha's  wife.  But  the  inference  of  revengeful  motive  is  weak* 
ened  by  the  evidence  as  it  does  not  appear  that  Jetha  and  Ishwar  avoided 
each  other,  and  it  is  proved  that  they  set  off  together  amically  to  cutgrass. 
One  stain  of  blood  was  found  on  Jetha's  dress,  but  as  Chief  Justice  Erie 
once  pointed  out  such  stains  are  often  found  on  working  men's  clothes. 
I  do  not  think  that  from  these  facts,  and  the  fact  that  Jetha  was  one  of  the 
persons  last  seen  with  Ishwar,  the  Jury  could  safely  infer  that  Jetha  had 
taken  a  part  in  killing  him.  The  statement  of  the  other  prisoner  Desai 
-was  not  on  oath  ;  and  Desai  could  not  be  cross-examined.  Besides,  it  did 
not  implicate  Desai  himself  and  therefore  it  was  rightly  treated  as  no 
•evidence  against  Jetha.  Jetha  has  denied  all  part  in  the  murder.  I  think 
lie  was  rightly  acquitted. 

Wo  have  given  careful  attention  to  the  opinion  of  the  Sessions  Judge. 
While  we  think  some  of  the  circumstances  in  evidence  create  suspicions 
against  the  prisoners,  it  does  not  appear  to  us  that  the  evidence  is  so 
cogent  or  the  inferences  so  certain  -is  to  warrant  conviction  of  either  of  the 
prisoners.  There  is  room  for  much  reasonable  doubt.  As  was  pointed 
out  long  ago  in  BusheU's  case  (2),  different  minds  often  come  to  the  di- 
fferent conclusions  on  evidence  about  facts.  But  where  the  trial  is  by  Jury, 
it  is  the  province  of  the  Jury  to  find  on  the  facts.  We  must  give  weight 
(I)  4  C.  and  P.,  221,      (2)  6  How.  St.  Tr.,  999. 
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to  a  unanimous  verdict:  and  as  we  do  not  think  the  verdict   unreasonable, 
we  ought  not  to  interfere  with  it. 

We  therefore  acquit  both  the  prisoners.  I  notice  that  a  number  of 
questions  were  but  to  the  Jury  to  elicit  their  opinion  on  a  variety  of  facts 
and  as  to  the  value  of  the  evidence.  The  learned  Sessions  Judge  records 
that  he  thought  his  procedure  necessary  because  the  evidence  is  mainly 
circumstantial  and  he  wished  to  shew  on  the  record  in  what  points  his 
opinion  was  at  variance  with  that  of  the  Jury.  The  Judge  may  under  section 
303  of  the  Code  of  Criminal  procedure  "ask  them  such  questions  as  are 
necessary  to  ascertain  what  their  veridict  is."  I  think  the  Sessions  Judge 
ought  not  to  have  put  any  other  sort  of  questions.  The  prisoners  were 
tried  on  a  charge  of  murder  and  the  Jury  returned  a  general  verdict  of  not 
guilty.  There  was  no  sign  in  the  foreman's  answer  of  any  such  lujking 
uncertainty  in  the  mind's  of  the  Jury  as  in  Queen  v.  Susteram  (3)  was  held 
to  justify  the  Sessions  Judge  in  putting  further  questions.  There  was  no 
question  raised  as  to  provocation  or  whether  the  offence  of  culpable  homi- 
cide not  amounting  to  murder,  or  of  grievous  hurt  had  been  committed. 
Now  under  the*  section  303  of  the  Criminal  Procedure  Code  "unless 
otherwise  ordered  by  the  Court,  the  Jury  shall  return  a  verdict  on  all  the 
charges  on  which  the  accused  is  tried;'*  and  I  agree  with  the  learned  Judge 
in  Queen  V .  Hari  Prasad  {i)  that  "if  that  finding  is  not  exhaustive  as  to 
the  facts  in  issue  which  go  to  make  up  the  charge  or  charges,  we  have  no 
doubt  whatever  that  it  is  competent  to  the  Judge,  and  is  indeed  his  duty,  to 
put  such  questions  to  them  as  shall  elicit  a  complete  finding."  The  learn- 
ed Judge  in  that  case  also  says — "The  law  does  not  prescribe  any  specific 
form  in  which  the  Jury  are  to  return  their  finding,  and  we  are  of  opinion 
that  they  are  at  liberty  to  deliver  it  in  any  form  which  they  think  fit." 

Assuming  that  a  Jury  is  at  liberty  to  find  what  in  England  is  called  a 
special  verdict,  it  is  to  be  observed  that  in' the  case  t^^re  us  the  Jury 
found  a  general  verdict  without  ambiguity  or  diefect.  To*  treat  it  as  &, 
special  verdict  because  of  the  matters  of  fact  specially  found  in  the 
answers  after  delivery  of  this  verdict  would  in  my  opinion  be  to  introduce 
a  new  and  confusing  procedure,  for  then  we  would  have,  if  called  upon  by 
a  party,  and  sometimes  of  our  own  mention,  to  consider  whether  the 
meaning  and  extent  of  the  findings  on  the  special  facts,  and  whether  these 
findings  taken  all  together  were  equivalent  to  or  fell  short  of  or  exceeded 
the  general  verdict.  The  complication  which  would  thus  be  introduced 
may  be  estimated  by  perusal  of  such  cases  as  Reof  v.  Roy^e  (5)  and  Rex  v^ 
Francis  {6).  But  even  a  special  verdict  is  confined  to  the  facts  them*- 
selves  and  does  not  deal  with  the  evidence  adduced  to  prove  them: 
(8)  ai  W.  R.,  ?.  (4)  8  Berg.  L,  K„  b57;  a.  ci  U  W.  R.,  69.  (5)  4  Burr.,  tO:s.    (6)  2  Stra.,  1015. 
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Archhold  Procedure  and  Evidence  Criminal  Code.  19  Ed,  177.  Moreover, 
^'the  Jurors  are  not  obliged  to  agree  in  the  reasons  for  finding  a 
verdict  as  it  is  found  ;  and  if  a  reason  be  given  by  one 
or  more  of  them,  upon  a  question  being  asked  by  the  Judge 
for  finding  it  as  it  is  found,  this  is  not  to  be  considered  or  recorded  part 
of  the  verdict"  :  Bacon's  Abrid,  Pit.,  Verdict  P.  This  was  the  opinion  of  the 
Court  as  delivered  by  Vaughan  C.  J.  in  BuahdVs  case  (7). 

The  Indian  authorities  preponderate  against  questioning  the  Jury 
^here  the  verdict  is  general  and  has  been  delivered  without  ambiguity  and 
without  incompleteness,  and  where  there  is  no  reason  to  suspect  a  mis- 
<$onception  or  disobedience  of  the  doctrines  of  law.  In  Queen  v.  Meajan 
Sheikh  (8)  Coiich,  C.  J.  said  :  ^*  Let  the  Judge  be  informed  that  he  ought 
not  to  put  questions  to  any  of  the  Jury  as  to  the  reasons  for  the  verdict  he 
has  given."  In  Queen  v.  Sudriam  (9)  Phear,  J.  in  delivering  the  Judgment 
of  the  Court  said  :*' It  is  only  when  it  is  necessary  in  order  to  ascertain 
what  the  verdict  of  the  Jury  really  is,  that  the  Judge  is  justified  under 
this  section  in  putting  questions  to  the  Jury.  Unless  a  necessity  of  this 
kind  triJy  exists,  the  questions  are  not  justified  in  law.  No  doubt  the 
Legislature  thought  that  it  would  be  very  dangerous  to  give  the  Sessions 
€ourt  the  power  of  cross-examining  the  Jury  after  they  had  delivered 
their  final  verdict,  with  a  view  to  show  that  the  conclusions  at  which  they 
had  arrived  were  not  logical  or  were  in  consistent,  or  in  order  to  provide 
materials  upon  which  the  Judge  might  be  enabled  afterwards  to  dispute 
the  finality  of  the  verdict."  In  Empresay.  Mukhun  (10)  Markhy^  J.  ex. 
pressed  his  opinion  that  a  Jury  should  not  be  questioned  by  a  Judge  as  to 
the  grounds  on  which  its  conclusion  is  based.  Prinsep,  J.  took  the  contri^ry 
Tiew,  but  in  Harby  Chum  v.  the  Empress  (11)  that  learned  Judge  observes  • 
4<  Section  303  no  doubt  empowers  the  Judge  to  ask  the  Jury  such  questions 
as  are  necessary  to  ascertain  what  their  verdict  is,  but  it  was  nevejr  ia  qu^ 
opinion  contemplated  that  on  ascertaining  that  the  Ju^  were  x|ot  un» 
animous,  the  Judge  should  make  minute  inquiries  to  learn  the  nature  of 
the  majority,  and  its  opinion,  so  that  he  should  have  the  opportunity  of 
accepting  or  refusing  that  opinion  as  a  verdict  according  as  it  coincides 
with  his  own  or  not.  .  .  If  we  are  wrong  in  concluding  this,  we  think 
that  we  are  at  least  bound  to  express  our  opinion  on  the  matter  so  as  to 
prevent  any  misconception  regarding  what  we  consider  to  be  the  proper 
practice.  Whatever  may  have  been  the  individual  opinion  of  the  Judge  in 
this  matter,  if  he  went  so  far  as  to  ask  the  Jury  what  was  the  exact 
majority,  and  what  was  the  opinion  of  the  majority,  we  think  that  he  ought 

'  (7)  6  How.  St.  Tr.,  999.    (8)  20  W,  R.,  50.    (9)  21  W.  R.,  1.    (10)  1  Cal,  L.  R.,  275. 

(11)1.  L,R.,  10CaJ„p,  144. 
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-to  have  to  received  that  verdict  without  hesitation ;  and  if  he  differed  from 
it,  he  should  have  proceeded  as  directed  by  section  307.  If  the  Jury,  in  the 
present  instance,  had  been  required  to  retire  without  having  informed  the 
Judge  as  to  the  exact  result  of  their  deliberations,  it  is  quite  possible  that 
on  further  discussion  what  was  the  majority  might  have  become  the 
minority,  and  we  think  that  in  all  fairness  to  the  prisoners  the  course 
indicated  by  us-should  be  followed."  In  Empress  y .  £)hunam  Kazee  (12; 
the  Jury  returned  an  unanimous  verdict  after  which  the  Sessions  Judge 
put  questions  to  them  as  to  their  finding  about  particular  facts.  Mr. 
Justice  Norris  made  the  following  observations  on  this  procedure. — 

"It  was  urged  by  the  learned  pleader  who  appeared  for  the  Crown 
that  these  answers  showed  that  the  Jury  had  come  to  very  foolish  conclu- 
sion upon  the  evidence,  and  that,  in  receiving  their  verdict,  he  pught^to 
proceed  upon  the  assumption  that  these  foolish  conclusions  and  these  alone 
had  induced  them  to  return  a  verdict  of  acquittal.  It  may  be  that  the 
conclusions  are  foolish,  but  I  refuse  to  consider  these  answers  at  all 
because  I  am  of  opinion  that  the  Judge  had  no  right  to  put  the  questions 
which  called  forth  the  answers.  The  Court  is  authorised  by  section  263  to 
ask  the  Jury  such  questions  as  are  necessary  to  ascertain  what  their 
verdict  is.  In  this  case  the  Jury  had  returned  a  plain,  simple  verdict  of 
*  not  guilty  ';  it  may  have  been  erroneous,  but  it  certainly  was  not  ambigu- 
ous, and  the  duty  of  the  Judge  was  to  receive  it  and  record  it  without 
asking  any  questions  about  it." 


7  March  1889.  '  Jardini  A  Oahdt,  JJ. 

Queen-Hmppess  v.  Sakhapam.* 

Penal  Code  {Aet  XLF  of  \S60),  Sees,  411,  414,71 — Separate  senteneet—Oonvietioni'^ 
Procedure, 

Where  an  accneed  is  conTicted  of  offences  under  sections  411  and  414,  Indian  Penal  Code,  it 
Is  not  permissible  to  pass  on  him  separate  and  consecntive  sentences  under  each  head  of  cfaargSb 
i>nt  in  such  a  case,  only  one  sentence  must  be  passed  on  him  for  both   offences. 

The  accused  Sakharam  bin  Dhondi  and  Uma  Khuma  shet  Marvadi 
were  tried  and  convicted.  The  forwer  of  theft  of  ornaments  valued  at 
Bs.  597  and  the  latter  of  receiving  stolen  property  and  assisting  in  the 
disposal  thereof  and  sentenced  on  1st  November  1888  by  the  Second  Class 
Magistrate  of  Taluka  Mawal,  Poena  District,  as  follows: — 

(1)  Sakharam  bin  Dhondi  to  undergo  six  months  rigorous  im- 
prisonment and  to  pay  a  iine  ofRs.  50  in  default  to  undergo  further 
rigorous  imprisonment  for  one  month  and  a  half,  section  379,  Indian  Penal 
Code;  aod  (2)  Uma  Khuma  Shet  Marwadi  to  undergo  six  months  rigorous 
imprisonment  and  to  pay  a  fine  of  Rs.  100,  in  default  to  undergo  further 
(IS)  I.  L.  ».,  »  CaU,  SI.   ^Criminal  Riding  8  of  18SS.    Criminal  Reference  No.  4  of  ISSS. 
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rigorous  imprisonment  for  one  month  and  a  half,  under  section  411,  Indian 
Penal  Code,  and  to  undergo  six  months  rigorous  imprisonment  and  to  pay 
a  fine  of  Rs.  100,  in  default  to  undergo  further  rig<m>u8  imprisonment 
for  one  month  a  half,  under  section  414,  Indian  Penal  Code,  the  sentence 
of  imprisonment  for  the  2nd  charge  to  commence  on  the  expiry  of  that  for 
the  1st  charge. 

The  District  Magistrate  of  Poona  in  making  this  reference  observed: — 

**  Having  regard  to  the  case  of  Mussed  Nowha,  Agra  High  Court 
Beport  9  of  1866,  the  conviction  of  the  accused  No.  2  Uma  Khuma  Shet 
Marwadi  on  the  2nd  charge  under  section  414,  Indian  Penal  Code,  viz.y.  * 
assisting  in  the  disposal  of  stolen  property  by  having  sold  in  Bombay  a 
portion  of  the  articles  which  he  received  in  person  for  Bs.  40  from 
Sakharam  appears  improper  in  as-much-as  the  subsequent  disposal  of 
some  of  the  property  by  the  accused  No.  2  cannot  be  treated  as  a  separate 
offence.  In  the  District  Magistrate's  opinion  the  whole  transaction 
constitutes  but  one  offence  (section  411  Indian  Penal  Code)/' 

Ordee« — The  Court  reverses  the  sentence  passed  on  the  prisoner  Uma 
under  section  414  of  the  Indian  Penal  Code  and  directs  that  the  fine  under 
that  sentence,  if  levied,  be  returned. 

The  District  Magistrate  ought  under  the  Criminal  Circulars  to  have 
fowarded  an  abstract  of  the  facts  of  the  case. 


7  March  1889.  Jardinb  &  Candt,  JJ. 

Queen-Hmppess   v.  Mallappa.    Queen-Emppeas  v.  Shldda  * 

Evidence  Act  (ro/1872),  See.  Z(^-^onfes9%on—Oo*aecuseJ^*J(nntly  iried*^*Same  qffenee'*^ 
The  confeiiion  made  by  one  accused  can  be  taken  into  consideration  against  the  other  only 

when  the  two  are  being  tried  jointly  for  the  same  specific   oflTence,  that  is  to  say,  an   offence 

coming  under  the  same  definition  of  the  law. 

In  this  case  Mallapa  and  Shidda  were  tried  at  the  same  trial  on  two 
different  charges;  Mallappa  utider  section  304,  Indian  Penal  Code,  and 
Shidda  under  section  325  of  the  Code.  During  the  trial,  the  Sessions  Judge 
treated  the  confession  of  Mallapa,  which  implicated  Shidda,  as  corroboration 
of  the  retracted  confession  of  Shidda. 

Per  Curiam. — I  am  of  opinion  that  the  conviction  and  sentence  of 
the  prisoner  Malappa  are  justified  by  the  evidence  and  we  dismiss  his 
appeal. 

The  case  against  boy  Shidda  depends  on  his  confession,  and  the^ 
statements  of  witnesses  that  he  was  standing  not  far  from  the  scene  of  the 
homicide  about  the  time  and  of  a  witness  that  there  was  some  blood  on  his 
clothes.  The  assessors  thought  him  not  guilty  of  the  grievous  hurt  for 
which  he  was  tried.  The  Joint  Sessions  Judge  found  him  guilty.  But  in. 
^Criminal  huling  9  <{/   18S9.    Criminal  Appeal  No.  S61  of  18SS. 
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-coming  to  this  opinion  he  treated  as  corroboration  of  the  retracted  con- 
fession the  statements  implicating  him  made  in  the  confession  of  Mallapa 
who  wa^  tried  at  the  same  trial  but  on  a  charge  of  culpable  homicide  not 
amounting  to  murder.  Here  we  think  the  Joint  Sessions  Judge  was  wrong. 
Section  30  of  the  Indian  Evidence  Act  is  to  be  construed  strictly.  The 
confession  made  by  one  accused  can  be  taken  into  consideration  against 
the  other  only  where  they  are  being  tried  jointly  for  "the  same  offence.** 
These  words  do  not  bear  the  sense  of  ''the  same  facts."  In  Queen-Emp.  v. 
Nur  Mohamed  (1)  it  appears  to  be  assumed  by  the  learned  Judge  that  they 
mean  ^"an  offence  of  the  same  definition  arising  out  of  a  single  transac- 
tion." So  in  5adi  v.  Quee/i-JS'wp.  (2)  they  are   paraphrased    as   "the   same 

specific  offence." 

On  considering  Shidda's  retracted  confession  along  with  the  other  evi- 
dence, we  have  to  remark  that  the  boy  was  not  seen  by  any  of  the 
witnesses  to  beat  the  deceased  and  that  they  say  that  he  did  not  run  away. 
We  do  not  think  it  safe  to  find  that  he  took  part  in  the  beating  which  caus- 
•ed  the  death;  and  if  he  quarrelled  and  fought  the  deceased  before  the  fatal 
assaulc,  we  are  of  opinion  that  he  has  been  sufficiently  punished.  We, 
therefore,  acquit  Shidda. 

We  draw  the  Joint  Sessions  Judge's  attention  to  section  399  of  the 
Crimin^il  Procedure  Code  as  regards  the  order  to  be  made  when  a  Court 
determines  to  send  a  convicted  and  sentenced  prisoner  to  a  Reformatory. 


11  March  ISSg.  Jardfnb  &  Candt,  JJ* 

Queen-Hmppess  v.  Howanit.* 

Petal   Code  (Act  XLV  of  I860),  See.  Sil^JFrongful  restraint  ^Looking    a    house^ 
A  penon  cannot  be  eanvicted  of  wrongfal  reetraint,  under  section  841,  Indian  Penal  Code» 
where  he  locks  np  a  honte  under  a  bona  Ude  claim  to  the  same. 

In  this  case,  the  complaintant  and  his  wife  were  in  possession  of  a 
certain  house,  and  claimed  it  under  a  will  of  N.  The  accused  claimed  the 
house  as  being  the  adopted  son  of  N,  and  during  the  absence  of  the  com- 
plainant entered  the  house^  ejected  the  complainant's  wife  and  locked  up 
the  premises.  He  was,  thereupon,  charged  with  the  offence  ot  wrongful 
restraint. 

Ordem. — It  appearing  from  the  judgment  that  the  accused  locked  the 
•door  in  persuance  of  a  bona  fide  claim  to  the  property  the  Court  is  of 
opini3n  that  no  offence  was  committed. 

The  Court,  therefore,  reverses  the  donviction  and  sentence  and  directs 
the  fine,  if  paid,*  to  be  refunded. 

(1)  L  L.  R..  S  Bom.,  9S0  at  p.  SS6.   (Sjflfc  L.  R,,  7  Mad^  57  U 
HIrimintd  Smling  10  of  1SS9.    Criminal  Application  for  Revifioa  No.  SI  of  1SS9. 
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12  March  1889.  Jabdiks  A  Oiror,  JJ. 

Queea-Bmpp6Mi  v.  Lalslnr .* 

Sesshnt  Judge^Jury^Eridimee^ddmUiibilkp^Tmgutaritf^ffigk  Conrf. 

The  qnettion  what  the  Jnrj  are  to  rective  is  for  the  Judge f  what  they  are  to  belUve  is  for 
the  Jary. 

Where  a  Sessions  Judge  allowed  certain  docnmeotB  to  go  upon  the  record,  which  were   vo 
prored,  for  the  purpose  of  comparision  of  handwriting,  and  lefr  it  to  the  Jurj  to  form  their 
cpinion  whether  the  accused  wrote  the  disputed  signature,  the  High  Court  held  that  there  was  na- 
iuch  irregularity  as  to  warrant  an  interference  on  its  part. 

Jardine,  J. — We  are  of  opinion  that  no  sufficient  grounds  appear  for 
interfering  with  the  conviction  and  sentence  of  the  prisoner  Lalsii^  and 
we  therefore  dismiss  his  appeal. 

As  regards  the  prisoner  Gopaldas  we  were  of  opinion,  on  perusal  of 
the  record  of  the  trial  held  by  the  Sessions  Juxlge,  that  certain  questions 
of  law  required  consideration,  being  of  general  importance,  though  not 
raised  in  the  petition  of  appeal.  These  questions  and  the  merits  have 
been  argued  before  us  by  Mr.  Apte  for  the  Crown*:  The  principal  issue  at 
the  trial  was  whether  the  document  Ex.  2  charged  as  a  forgery  had  been 
writfcen  as  it  purports  by  one  Kasiram  deceased.  To  ascertain  this  fact,, 
five  documents  were  produced  by  the  prosecution  soleljr  for  the  purpose  of 
comparison  of  signatures  on  them,  purporting  to  be  Kasiram's,  with  that 
on  the  document  Ex.  2.  As  regards  each  of  the  five  documents,  a  witness 
deposed  that  he  saw  Kasiram  nrake  the  signature.  About  one  of  them,  Ex. 
19,  there  was  no  cross-examination:  the  two  witnesses  deposing  about  the 
other  four  were  cross-examined. 

The  prisoners  were  defended  by  a  pleader.  There  is  nothing  in  the  re- 
cord to  shew  that  it  was  admitted  by  or  for  the  prisoners  that  these  five 
signatures  were  made  by  Kasiram;  nor  except  the  numbering  of  the  docu  * 
ments  as  Exhibits,  when  produced,  that  the  Sessions  Judge  first  admitted 
them  as  proved  before  he  allowed  them  to  go  to  the  Jury  as  evidence,  i.e., 
for  comparison  with  Ex  2. 

I  am  of  opinion  that  under  section  73  of  the  Indian  Evidence  Act,  the 
signatures  on  the  five  documents  ought  not  to  have  been  compared  with 
Ex.  2,  until  the  Court  had  formed  an  opinion  that  it  was  proved  that  those- 
signatures  were  made  by  Kasiram.  Under  the  older  law,  section 
48  of  Act  2  of  1855,  only  undisputed  signatures  might  be  compared 
with  the  disputed  one.  Section  73  of  the  present  Act,  like  section  27 
of  the  Common  Law  Procedure  Act,  1854,  {Taylor  on  Evidence  section  1667 
to  1669,  4th  Edition)  allows  proved  signatures  writings  and  seals  to  be  used 
comparision.  But  they  must  first  be  ^'proved  to  satisfaction  of  the  Court." 
Mr.  Apteiarguea  that  in  secti^  73  the   word  "  Court  "  means  Jury;   and 

^Criminal  Appeal  No.  S67  of  ISSS. 
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that  the  ordinary  rule  of  the  law,  viz. 9  that  facts  on  which  admissibility  of 
evidence  depends  are  determined  by  the  Judge,  not  by  the  Jury,  does  not 
apply.  The  rule  is  stated  in  1  PhUlvpa  on  Evidence  Gh.  1  of  the  Province  of 
the  Judge.  It  is  embodied  in  section  298  of  the  Criminal  Procedure  Code, 
which  section,  as  shewn  by  the  Illustrations,  has  been  based  on  consider- 
ation of  the  cases  of  BarUett  v.  Smith  (1)  and  Boyle  v.  WUeman  (2).  The 
question  what  the  Jury  are  to  reedue  is  for  the  Judge,  as  stated  by  Baron. 
Aldersfon  in  the  last  of  these  cases:  what  they  are  to  hdieve  is  for  the  Jury. 
In  Company  ofGarpentere  v.  Hay  ward  (3)  BuUer  J.  says  "whether  there  be 
amy  evidence  is  a  question  for  the  JudgA.  Whether  8ufficient  evidence  is 
for  the  Jury/'  There  is  no  question  for  the  Jury  as  t>  the  reception  of 
the  evidence,  for  their  duty  does  not  arise  until  after  the  evidence  has  been 
received.  The  Jury  are  not  called  upon  to  deliver  any  opinion  during  the 
course  of  the  trial,  nor  until  the  verdict.  When  the  case  is  left  to  them 
by  the  Judge,  the  wnole  of  the  admissible  evidence  must  go  to  them:  Em- 
press  V.  Ashootosh  (4).  Neither  the  admissibility  nor  the  effect  of  evidence 
will  be  altered  by  the  circumstance  that  the  fact  which  the  Judge  has  to 
decide  as  a  condition  precedent  is  the  same  fact  that  is  to  be  decided  by  a 
Jury  on  the  issue. 

It  may  perhaps  be  supposed  that  the  Sessions  Judge  did  treat  these  five 
signatures  as  proved.  It  does  not  appear  that  the  prisoner's  pleader 
took  objection  to  the  recording  of  any  of  the  five  documents  :  and  it  is 
apparent  from  the  charge  delivered  to  the  Jury  that  the  Judge  left  it  to 
them  to  from  their  opinion  as  to  whether  Kasiram  wrote  those  signatures. 
On  the  whole  I  am  unable  to  say  that  there  has  been  any  irregularity 
such  as  would  justify  the  Court  in  interfering  with  the  verdict,  assuming 
that  we  have  the  power. 

In  Jaspath  Sing  v.  Qaeen  Empress  (5)  the  learned  Judges  doubted 
whether  they  had  the  power,  as  although  the  Judge  had  failed  in  his  duty 
there  was  evidence  of  the  offence  before  the  Jury.  That  seems  to  be  the 
only  reported  case  decided  under  the  Code  of  1882.  In  Reg.  v.  Amrita,  (6) 
the  learned  Judges  construing  the  Code  of  1872,  section  280,  which  contain- 
ed no  express  authority  for  remanding  for  a  new  trial,  held  that  the  High 
Court  could  remand  for  that  purpose,  and  they  reversed  the  conviction^ 
Express  authority  to  order  new  trial  was  given  by  the  Amending  Act  of 
1874.  But  the  present  Code  contains  a  provision  which  restricts  the 
interference  of  the  High  Court  in  appeal  with  the  verdicts  of  Juries.  It  is 
section  423  D — ^*  Nothing  herein  contained  shall  authorize  the  Court  to 
alter  or  reverse  the  verdict  of  a  Jury,   unless  it   is   of  opinion   that  such 

(I)  1  M.  &  W„  483.    (S)  n  Bxoh.  360.     (3)  I  Dong.,  374.      (4)  I.  L.  R.,  4  CaU  483 
(5)  I.  L.  B.,  14  CaI,  166.  (6)  10  Itom.  H.  C,  p.  601. 


Digitized  by  VjOOQ  IC 


464  UNREPORTED   CRUHNAL  OASES.  [1889 

verdict  is  erroneous  owing  to  a  misdirection  by  the  Judge  or  to  a  mis- 
understanding on  the  part  of  the  Jury  of  the  law  as  laid  down  by  him/' 
Thus  before  any  verdict  can  be  altered  or  reversed  on  appeal,  this  Court 
must  come  to  an  opinion  that  the  verdict  is  erroneous,  and  that  error  was 
caused  by  misdirection  or  misunderstanding.  "ULt.Apte  had  argued  th'it  this 
Oourt  has  an  inherent  power  to  reverse  a  verdict  and  order  a  new  trial 
where  the  procedure  below  has  been  so  entirely  wrong  or  so  contrary  to  the 
principles  of  justice,  that  this  Court  is  unable  to  say  whether  or  not  the 
verdict  is  a  true  or  false  Judgment  on  the  facts. 

It  is  unnecessary  to  determine  this  question  or  the  extent  of  the 
restriction  imposed  on  the  High  Court  by  section  423,  clause  D,  of  the 
Code  of  Criminal  Procedure,  as  Ave  do  not  think  that  there  has  been  any- 
thing amounting  to  a  mistrial.  In  Reg,  v.  Mu/rphy  (7)  the  Judicial 
Committee  of  the  Privy  Council  considered  that  the  Supreme  Court  of  ifew 
South  Wales  was  wrong  in  granting  a  new  trial  as  a  remedy  lor  the  mis- 
conduct of  a  Jury  and  that  the  mischief  would  be  greater  if  uncertainty 
was  introduced  respecting  the  course  to  be  persued  in  administering  the 
law  relating  to  charges  of  felony.  While  however  we  ought  as  far  as 
possible  to  give  effect  to  the  desire  of  the  Legislature  as  regards  the 
finality  of  the  verdict  of  a  Jury,  I  am  sensible  of  the  importance  of  guard- 
ing the  channels  through  which  the  evidence  is  submitted  to  their  Judg- 
ment, one  of  which  is  in  my  opinion  tbe  determination  of  the  Judge 
whether  a  document  produced  merely  for  purposes  of  comparison  has  been 
proved. 

We  now  dismiss  the  appeal  of  Gopaldas. 

Candy,  J,— Gopaldas  sued  Vithal  Uka  on  an  account  {khata)  which 
purported  to  be  in  the  handwriting  ot  one  Rashi  and  to  bear  Vithal  Uka's 
mark  in  the  handwriting  of  one  Lalsing.  Vithal  Uka  deceived  that  he  had 
authorisedEashi  to  write  the  body  of  the  account  or  Lalsing  to  make  his 
mark  for  him.  Eventually  Gopaldas  was  convicted  of  abetment  of  the  for- 
gery of  the  khatvi  and  of  dishonestly  using  as  genuine  the  said  forged  khata; 
and  Lalsing  was  convicted  of  having  forged  the  khata  in  that  he  had  dis- 
honestly made  Vithal  Uka's  mark  there  On.  Gopaldas  and  Lalsing  have 
appealed  to  this  Court.  It  appears  from  the  record  that  after  the  verdict 
of  guilty  had  been  recorded  the  Joint  Sessions  Judge  put  certain  questions 
to  the  Jury,  from  the  answers  to  which  it  is  clear  that  the  Jury  found 
that:— (a)  the  body  of  the  X;Aato  was  not  written  by  Eashi  <'on  a  com* 
parison  with  Exhibit  19  and  the  other  signatures  proved  to  be  his.'* 
{b)  Vithal's  mark  was  not  made  (by  Lalsing)  at  Vithal's  request,  as  Vithal 
is  able  to  sign  his  name,  and  signed  all  the  bonds   produced,  and   Gopal- 


17>  L.  Rh  2  P,a,  635. 
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cfsB  would  certainly  have  insisted  on  Us  signing  the    khata  himself,    had 
the  transaction  been  genuine  one. 

Referring  to  the  proceedings  it  appears  that  certain  documents  (Nos. 
11  to  14  and  19)  were  put  in  by  the  prosecution,  purporting^  to  be  written 
or  signed  by  Kashi,  and  thus,  it  was  said,  establishing  by  comparision  of 
handwriting  that  Kashi  did  not  write  the  body  of  the  khata  in  q^uestion; 
also  certain  documents  (Nos.  3-8)  were  put  in  purporting  to  be  signed  by 
Vithal  himself,  And  thus,  it  was  said,  Establishing  that  Vithal  would  not 
have  merely  put  his  mark  to  the  khata  in  question. 

Also  Vithal  Uka  signed  his  name  on  a  piece  of  paper  before  the  Joint 
Sessions  Judge  and  Jury. 

If  there  is  no  reason  for  interfering  with  the  conviction  and  sentence 
of  Lalsing,  then  it  is  clear  that  the  khata  was  forged  document,  and 
Qopaldas  by  his  conduct  showed  that  he  had  abetted  the  forgery  and  that  he 
had  fraudulently  used  as  genuine  the  forged  document.  The  dishonest 
making  of  Vithal's  mark  is  enough  to  sustain  the  conviction  of  both  the 
accused  and  the  charges  framed  against   them. 

It  is  therefore  unnecessary  to  record  any  definite  opinion  on  the  ques- 
tion, whether  the  Joint  Sessions  Judge  was  right  in  allowing  the  Jury  to 
consider  whether  the  do3uments  produced  for  comparison  of  handwriting 
were  "proved"  or  not.  If  the  Joint  Sessions  Judge  was  wrong,  1  doubt 
whether  thete  was  such  a  misdirection  as  would  permit  us  to  set  aside  the 
verdict.  If  the  law  provided  in  unambiguous  terms  that  the  question  as 
to  whether  a  document  produced  for  comparison  of  hand-writing  is 
"proved"  should  be  solely  for  the  Jury,  if  the  Sessions  Judge  had  refused 
to  allow  the  Jury  to  consider  this  question,  holding  that  it  was  to  be 
determined  by  himself  alone,  then  the  error  might  have  amounted  to  a 
misdirection.  But  the  converse  does  not  necessarily  hold  good.  There  is 
nothing  onthe  record  in  the  present  case  to  show  that  the  Joint  Sessions 
Judt^e  held  the  documents  produced  for  comparison  to  be  not  proved.  He 
ascertained  by  questions  the  grounds  of  the  verdict,  and  he  expressed  no 
disagreement.  He  may  be  therefore  taken  as  holding  that  the  documents 
produced  for  comparison  were  proved. 

As  to  what  is  exactly  the  correct  procedure  under  the  section  73  of  the 
Evidence  Act  I  agree  with  the  view  of  Mr.  Justice  Jackson  expressed  in 
Empress  y.  Ashootosh  (8)  that  in  matters  expressly  provided  for  in  the  Act,. 
we  must,  so  to  say,  start  from  the  Act,  and  not  deal  with  it  was  a  mere 
modification  of  the  Law  of  Evidence  prevailing  in  England. 

Now  no  doubt  it  iathe  duty  of  the  Judge  to  decide  upon  all  matters  of 
act  which  it  may  be  necessary  to  prove    in    order     to  enable  evidence   of 

(8;  I.  L,  R.,  4  Cal.,  483. 
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particular  matter  to  be  given;  as  if  it  is  proposed  to  give  secondary  evi* 
dence  of  a  document  the  original  of  which  is  alleged  to  have  ^  been  lost  or 
destroyed^  it  is  the  duty  of  the  Judge  to  decide  \vhether  original  has  been 
lost  or  destroyed  (Criminal  Procedure  Code,  section  298  (o),  and 
Illustration  (6))  and  there  is  nothing  in  section  65  of  the  Evidence  Act 
which  militates  against  the  provision.  But  by  section  47  of  the 
Evidence  Act  it  is  the  Court,  viz.y  the  tribunal  which  is  to  deal  with  the  case, 
which  has  to  form  an  opinion  as  to  hand  writing,  and  it  may  possibly 
be  argued  that  it  is  the  same  Court  to  the  satisfaction  of  which  the 
document  produced  for  comparison  of  handwriting  must  be  proved  ;  also 
that  it  is  the  duty  of  the  Judge  to  determine  whether  such  and  such  a 
document  is  admissible  or  relevant ;  and  of  the  Jnry  to  determine  whether 
such  a  document  if  admissible  is  proved.  Under  the  circumstances,  above 
stated,  I  would  confirm  the  convictions  and  senteLces. 


Ill  March  18S9.  Jardinb  &  Cakdt,  J  J. 

Queen-Emppess  v.  Oanapabhat.* 

Evidence   Act    (I  of  1S72  ),   See,  80 — Confession — Co-accused -^Acconpliee^F'alue  of 
^oidenee» 

The  confession  of  a  co-accased  cannot,  though  it  maj  be  taken  into  consideration  nnder  aeo- 
ion  80  of  the  Indian  Evidence  Act,  be  treated  as  of  iht  same  value    as  the  evidence  of  an  ac- 
oomplico  taken  on  oath  or  solemn  affirmation,  and  tested   bj  cros^-examination:  in  such  a  case 
the  corroborative  evidence  mnst  be  more  cogent  and  should  b:  more  strictly  examined  bj  the  *^ 
Court  than  when  an  accomplice  gives  evidence  as  a  witness. 

Per  Curiam. — We  are  of  opinion  that  the  learned  Sessions  Judge  did 
not  approach  the  evidence  against  the  prisoner  Ganapabhat  in  the  man- 
ner required  by  law.  His  Judgment  in  disposing  of  the  appeal  shew  that 
he  treated  the  confessions  of  co-prisoners,  which  he  might  take  into  con- 
sideration under  the  section  30  of  the  Indian  Evidence  Act,  as  if  those  con- 
fessions were  equal  in  value  to  the  testimony  of  an  accomplice  examined 
on  oath  or  solemn  affirmation  and  subject  to  cross-examination  under  sec- 
tion 133.  Regarding  the  confessions,  the  Sessions  Judge  observes,  ^'  such 
•confessions  are  legally  admissible  against  Ganapabhat,  and  there  are  no 
legal  difficulties  against  being  convicted  on  them  alone.  "  His  later  obser* 
nations  indicate  that  he  treated  the  confessions  as  if  they  were     testimony. 

The  difference  between  the  confession  and  the  testimony  of  an  ac- 
tsomplice  has  been  pointed  out  in  Queen^Empress  y.Doaa  Jiva{  l)and  in  other 
decisions  of  this  Court,  as  well  as  in  The  Empress  v.  Aahootosh  Chukerbutty 
(2)  and  cases  collected  under  section  30  of  the  Evidence  Act  by   Mr.  Fidd. 

^Criminal  Buiing  11  qf  1SS9.    Criminal  Application  for  Kerision  Ko.  15  of  1SS9. 
(1)1.  L.  H.,10lkim^38L    (3)  I.  L.  B.,  4  CaU.  4S8. 
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Oil  referring  to  the  Judgment  of  the  Magittrste  who  tried  the  OMe^ 
ire  find  that  he  took  the  tame  erroneons  view  of  the  value  of  the  confet^ 
sions  of  the  other  prisoners,  in  estimating  the  evidence  of  Ganapabhat) 
as  was  taken  by  the  Sessions  Judge  who  tried  the  appeal. 

The  error  must  in  our  opinion  have  prejudiced  Ganapabhat,  as  where 
the  accomplice  is  a  co-prisoner,  the  evidence  corroborating  what  he  says 
against  the  other  prisoner  ought  to  be  more  cogent  and  more  strictly 
examined  by  the  Court  than  when  the  accomplice  gives  his  testimony  as 
a  witness. 

In  appeal  190  of  1888,  we  held  that  the  words  relating  to  trial  in 
section  423  of  the  Code  of  Criminal  Procedure  are  used  in  a  sense  wide 
enough  to  include  the  trial  of  appeals.  We  think  there  is  some  evidence 
against  Ganapabhat  and  that  the  proper  tribunal  to  weigh  it  is  the  Sessions 
Judge  as  a  Court  of  appeal ;  and  that  in  the  present  case  it  is  convenient 
that  we  should  leave  the  Judgftient  on  the  facts  to  his  Court.  The  plea- 
der for  the  prisoner  taking  no  objection  to  the  course  proposed,  we 
reverse  the  order  of  the  Sessions  Judge  as  regards  Ganapabhat  and 
direct  that  he  re-hear  the  appeal  of  Ganapabhat:  and  in  accordance  with  ' 
the  directions  in  this  Judgment  he  should  allow  the  prisoner  such  oppor- 
tunity as  the  law  affords  of  removing  any  prejudice  which  may  have  been 
caused  by  the  error  of  the  Magistrate. 


l4    March    1889.  JiRDiini  <k  OiNDT,  J  J. 

Queen-Empress  V.  Nahna.* 

Criminal  Procedure  Code  {Act  X  o/1882>,    See.   499^High  Oouri^Revieion^Freeh  evi" 
denee^^Snhancement. 

Evidence  of  prerioas  convictiont  discovered  after   the  trial   does    not  jnstify  the    High 
Conrt  in  enhancing  a  sentence  in  the  exercise  of  its  revisional  powers. 

The  accused  was  charged  under  sections  454  and  880,  Indian  Penal 
Code^  with  having  committed  house-breaking  with  intention  to  commit 
theft  and  also  committed  theft  of  8  shers  of  bajri  in  a  dwelling  house;  and 
was  sentenced  under  section  454,  Indian  Penal  Code,  to  undergo  rigorous 
imprisonment  for  three  months  and  under  section  380,  Indian  Penal  Code, 
to  four  months  rigorous  imprisonment,  the  second  sentence  to  effect 
immediately  after  the  expiration  of  the  first  sentence. 

After  the  trial,  it  having  been  discovered  that  the  accused  had  been 
previously  convicted,  the  District  Magistrate  of  Panch  Mahals  made  this 
reference  to  the  High  Court  observing. — 

**The  Superintendent  of  the  Ahmedabad  Jail  on  the  26th  January  1889, 
brought  to  the  notice  of  the  trying  Magistrate  the  previous  convictions  of 
the  prisoners  and  enquired  whether  in  the   Magistrate's    opinion    he  (the 
*Oriminal  Rmling  IS  ^  18S9.    Criminal  Reference   No.  26  of  1889. 
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priBOner)  should  not  be  classed  as  aa  habitual  offender.  The  MagUtrate 
referred  the  tnatter  to  the  District  Magistrate  stating  that  the  previous 
convictions  against  the  prisoner  are  two  in  number  and  had  they  during 
the  trial  been  brought  to  his  knowledge  a  severe  sentence  would  have  been 
passed^On  the  accused.  But  upto  the  time  of  passing  sentence  he  received 
ho  intimation  regarding  them. ..Under  the  above  circumstance  the  District 
Magistrate  considers  that  the  sentence  passed  in  the  case  under  reference 
are  insufficient  and  should  be  enhanced." 

Order. — After  inquiry  we  have  found  no  instance  in  which  this  Court 
has  enhanced  a  sentence  on  the  ground  that  evidence  of  previous  convictions 
exists  which^might  have  been  brought  forward  at  the  trial,  by  the  exercise 
of  due  diligence.     We  therefore  decline  to  interfere. 


14  March  1889.  Jabdikb  &  Oandt,  JJ. 

Queen-Emppess  v*  Clilmaba.* 

Criminal  Procedure  Code  {Act  X  of  18S2),  Se^e.  869, 439-^High  Oawr*— Beciiioji— Bew^ew— 
Freeh  evidence. 

The  High  Coart  cannot  reriew  an  order  made  )n  the  exercise  of  its  revisional  jarisdictioo; 
and  it  wonld  not  do  so  on  the  groand  of  discovery  of  fresh  evidence,  since  the  Folioe  onght  to 
have  produced  the  evidence  of  previous  convictions  at  the  trial. 

In  this,  the  District  Magistrate,  made  a  reference  to  the  High  Court 
in  a  case,  in  which  a  punishment  of  three  months'  rigorous  imprisonment 
and  a  fine  of  Rs.  50  was  awarded  by  a  Second  Class  Magistrate  in  con- 
travention of  section  33  of  the  Code  of  Criminal  Procedure.  The  High 
Court  reduced  the  sentence.  It  was  subsequently  discovered  that  the 
accused  was  thrice  previously  convicted.  The  District  Magistrate,  there- 
upon, again  referred  the  case  to  the  High  Courts  this  time  for  an 
enhancement  of  sentence. 

Order. — We  are  not  aware  of  any  precedent  for  reviewing  a  revision 
order,  and,  decides  that  this  cannot  be  done,  a  fortiori  when  the  reason  for 
applying  is  fresh  evidence.  It  was  competent  for  the  police  to  produce 
evidence  of  the  previous  convictions  at  the  trial. 


14.  March  1889,  Jardinb  &  Candy,  JJ. 

Queen-Empress  -v.  Shivapa.* 

Bailways  Act,  {IF of  1879),  Sees.  45,  Ae—Placing  obstruction  on  the  rails—Unlawful  Act 
— Bashfiess^Negl'gence, 

The  accused  was  charged  under  section  46  of  the  Bailways  Act.  1879,  wi:h  palling  np  an 
iron  milo-puat  aud  placing  it  across  the  rails  It  was  done  in  the  dnsk  of  the  evening  and  the 
mail  train  might  have  heen  di^railed.  The  District  Magistrate  was  of  opinion  that  section  45 
of  the  Act  applied  and  referred  the  case  to  the  High  Court : — 

*CrimnalBuling  13  oj  1889.  Criminal  Reference  No.  25  of  1889.  (1)1.  L.  K.,  10  Bom^  176. 
•Criminal  Ruling  14  qf  1889.    Criminal  Reference  No.  8  of  1889. 
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HtMft  tilMrt  tl^ttTiag  MagUtnte  did  ««t  glre  rafficitnt  contiderAtioii  to  the  prineiple  that, 
irhen  an  act  nnlawfal  in  itielf  it  wllfally  done,  rashneas  cannot  be  nanallj  predicated;  and  that, 
therefore  the  accused  shonld  be  committed  to  the  Coart  of  Sesaions  on  a  charge  nnder  tectioii 
45  of  the  Act. 

In  this  case  the  District  Magistrate  of  Bijapur  in  makiag  the  referen- 
ce  to  the  High  Court  stated  :  '^  the  act  with  which  the  accused  are  charged, 
is  that  of  pulling  up  an  iron  mile  post  and  placing  it  across  the  rails  of 
the  East  Deccan  line.  The  act  appears  to  have  been  committed  in  the  dusk 
of  evening.  The  evidence  shows  that  had  not  the  post  been  discovered  a 
train  might  have  been  derailed,  i.  a.,  the  safety  of  persons  travelling  on  the 
railway  was  endangered. 

I  am  unable  to  see  that  the  act  of  the  accused  was  properly  classed 
by  the  Magistrate  as  *  rash  or  negligent.  '  The  act  appears  to  me  to 
have  been  wilful,  and  people  of  the  ago  of  the  accused  must  be  held  to  have 
known  its  probable  consequences. 

I  therefore  think  that  the  act  of  the  accused  constituted  an  offence 
under  section  45  of  Act  IV  of  1879,  not  triable  by  the  Court  of  Sessions. 

Supposing  however  that  the  Hign  Court  take  the  view  that  the  ac- 
•cused  were  properly  charged  under  section  46  of  the  Act  referred  to,  I  beg 
to  call  attention  to  the  impropriety  of  the  sentence  passed  on  each  of  the 
accused.  The  offence  was  one  for  which  the  full  penalty  allowed  by  law 
should  have  been  awarded  to  accused  No.  3,  aged  20  years. 

The  Magistrate  passed  sentences  of  4  months  imprisonment  each 
on  the  accused  Nos.  1,  2,  boys  of  14. 

It  appears  to  me  that  •  the  sentence  in  each  case  be  altered  to  one  of 
whipping.  The  Magistrate  explains  that  he  considered  himself  bound  by 
section  44  of  the  Act  to  pass  sentence  of  imprisonment,  the  boys  being  over 
12  years  of  age. 

I  do  not  think  that  section  44  affects  the  discretion  of  the  Magistrate 
in  administering  the  law,  as  laid  down  in  the  Whipping  Act,  to  minors 
over  12  years  of  age,  '* 

Per  Curiam. — Without  expressing  any  opinion  on  the  facts  of  the 
oase,  we  think  the  trying  Magistrate  did  not  give  sufficient  consideration 
to  the  principle  that  when  an  act  unlawful  in  itself  is  wilfully  done,  rash- 
ness cannot  usually  be  predicated  :  see  Qit/een^Empresa  v.  Damodaram  (1) 
and  Mayne^s  commentory  to  section  304,  Indian  Penal  Code.  We  now  reverse 
the  conviction  and  sentence  and  direct  the  Magistrate  to  commit  the  ac- 
cused to  the  Court  of  Sessions  on  a  charge  under  section  45  of  Act  IV  of 
1879,  such  an  offence  being  beyond  the  Jurisdiction  of  the  Magistrate. 

(1)  L  L..  K.,  13  Mad.,  36. 
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»1  Mmreh  1$99.  Bom  A  Jauimi,  JJ. 

Zn  re  Dantf  91UNNU1.* 

Criminal  Proeedur$  Oode{Aet  X  of  188aX  ^^«    — i>i>^ta#  Jfa^fra<«— IVoji^r  nf^ey^ym 
Notice. 

It  iB  not  competent  to  a  District  HagiitrAte  to  trftnifer  a  oMe  from  one  Magistrate  to  another 
withoat  giving  notioe  to  the  parties. 

In  this  case  the  oomplainant  Jagannath  chaiged  the  petitionerg  with 
house-breaking  by  night  before  the  Second  Glass  Magistrate  at  Bandora. 
On  thrlSth  February  1889^  the  Magistrate  heard  the  complaint  and 
examined  several  of  the  witness  cited  by  the  complainant,  and  further 
hearing  was  then  postponed  to  the  19th  idem.  On  the  lith,  the  com* 
plainanty  however,  applied  to  the  District  Magistrate  of  Tba^a  for  a 
transfer  of  the  case  from  the  Magistrate  at  Bandora  to  some  other  Magis* 
trate  and  the  District  Magistrate  directed  the  transfer  to  the  First  Glast 
Magistrate,  Thana,  without  giving  notice  to  the  accused  to  show  cause  why 
such  transfer  should  not  be  made,  upon  the  ground  that  the  Magistrate  at 
Bandora  was  not  ac<}uainted  with  English  and  that  both  the  professional 
gentlemen  appearing  for  the  parties  respectively  did  not  know  the 
vernacular. 

The  accused,  thereupon,  applied  to  the  High  Court. 

Ordee. — The  Court  cancels  the  order  for  transfer  made  by  the  District 
Magistrate  of  Thaaa  on  the  14th  February  1889  in  the  case  Jagannath  t;. 
Dand  Hussan  and  remands  the  said  case  to  the  original  Court   of  hearings 


4  April  1SS9.  Scott  &  Jabdinb,  JJ. 

Queen-Emppesw  v.  Vithu.* 

Criminal  Procedure  Code  (Act  Xof  188S)«  8ee^  l9$^Magistrate^^ury. 
Under  section  188  of  the  Code  of  Criminal  Frocednre,  the  Magistrate  most  himself  nominate 
the  Jary;  he  cannot  delegate  this  dntj  to  another  Magistrate. 

Judgment. — ^The  original  appointment  of  the  Jury  was  bad,  as  section 
138  of  the  Code  of  Criminal  Procedure  requires  that  the  Magistrate  himself 
shall  nominate  and  he  had  no  authority  to  delegate  this  duty  to  another. 
This  objection  appears  however  not  to  have  been  taken  by  the  party.  As 
one  of  the  Jurors  nominated  failed  to  act,  it  may  be  that  the  Magistrate  had 
jurisdiction  to  pass  the  order  he  did  under  section  141.  But  in  passing  any 
order  under  that  section  he  was  bound  to  act  on  considerations  of  justice  and 
equity:  Reg.  Y.  Dalmkhram  (1)  and  under  the  circumstances  he  ought  to 
have  appointed  a  new  Jury.  The  Court  now  sets  aside  his  order  and  directs 
him  to  do  so. 


*Criminal  Application  for  Bevision  No.  44  of  1889. 
*Criminal  SiUing  17  qf  1889.    Criminal  Beferenoe  No.  86  of  1889.    (I)  S  Bom.  H.  a  B.  884 


Google 


Digitized  by  VjOOQ 


A  Mugistrftto  hftving  isfaed  a  warrant  against  one  Manek  Bai  on  a  complaint  of  theft,  on 
her  appearanee  before  him  allowed  the  eomplaint  to  be  withdrawn  and  made  her  a  witneM 
against  Lllladhnr,  a  co-accnsed  in  the  same  case  :— 

HMf  that  the  offence  not  being  one  In  which  a  pardon  conld  be  tendered  under  section  887 
of  the  Code  of  Criminal  Frocednrct  or  in  which  the  Magistrate  conld  permit  the  withdrawal  of 
the  complaint  nnder  section  S48  of  the  Code,  her  evidence  was  not  legally  admissible^ 

P£B  Curiam. — In  this  case  the  Magistrate  had  issued  a  warrant  to 
arrest  Manik  Bai  on  a  complaint  of  theft.  When  she  appeared  he  allowed 
the  complaint  to  be  withdrawn  and  made  her  a  witness.  It  appears  to  the 
Oourt  that  Manekbai's  evidence  is  not  admissible.  The  Magistrate  had 
no  power  under  section  345  of  the  Criminal  Procedure  Code  to  permit  the 
case  against  her  to  be  compounded.  The  offence  was  not  one 
regarding  which  a  Magistrate  can  offer  a  pardon  under  section 
337,  or  in  which  a  Magistrate  can  permit  a  withdrawal  of 
a  complaint  under  section  248,  the  complaint  in  the  present 
case  being  of  a  warrant  case,  not  a  summons  case.  If  the  evidence 
against  Manik  was  in  the  Magistrate's  opinion  insufficient,  he  might  have 
discharged  her  under  section  253,  after  following  the  procedure  of  Chapter 
XXI.  That  Chapter  gives  no  authority  to  allow  warrant  cases  to  be  with* 
drawn.  The  reasoning  in  Beg.  v.  Huirmumt  (1)  as  to  the  inadmissibility 
of  the  evidence  of  an  accused  person  not  legally  pardoned  appears  to  apply 
to  that  of  a  person  against  whom  a  charge  has  been  made  which  has  been 
withdrawn  except  in  accordance  with  law.  The  provisions  of  the  Code  of 
Criminal  Procedure  are«  as  pointed  out  in  that  case,  clear  and  distinct: 
see  too  ^m/p.  v.  A9char  (2).  We  think,  however,  that  the  conviction  may 
be  sustained  on  the  other  evidence  exclusive  of  that  of  Manik  B^i  and  we, 
therefore  dismiss  the  appeal  and  confirm  the  conviction  and  sentence. 


11  April  1889.  Scott  &  Jabdinb,  fj. 

Queen-Emppesw  v.  Kaplm.* 

Cfriminal  Procedure  Code  (Act  X  of  1S8S),  Sec.  lS9^Bigh  Oourt^BeviHon^Freeh   evi- 
denee^Enhancement. 

Eridence  of  previous  convictions  discovered   after  the  trial  does  not  jostify  the  High  Court 
in  enhancing  a  sentence  in  the  exercise  of  lis  revisional  powers. 

Ordbr. — The  Court  does  not  think  that  it  ought  to  interfere  by  issuing 
notice  of  enhancement.  The  omission  to  produce  evidence  of  the  previous 
convictions  at  the  trial  is  not  a  reason  for  this  Court  interfering  with  ike 

*OH«tfM  BMling  is  qf  im*    QrinUnal  Appeal  Ho.  IS  of  1SS9.  (1)  I.  ]U  B.  I  Bom*,  sit. 
(S)  I.  L.  B.,  S  AlU  sec.    HJfimimd  ^^n0  is  ^  ISS^.  Orinansl  Bef erejice  No.  86  18S9. 
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result.  It  is  the  duty  of  the  prosecution  as  well  as  the  Magistrate  ^6  as- 
certain and  take  notice  of  any  circumstance  showing  that  the  accused  is  an 
habitual  offender  who  ought  under  section  348,  Criminal  Procedure  Code,  to 
be  committed  to  the  Oourt  of  Session.  The  District  Magistrate's  statement 
ought  to  have  contained  the  particulars  required  at  p.  48  of  the  Circular 
Order  Book. 


U4  April  IS89.  Scott  &  Jabdini,  JJ. 

In  re  MotUal.* 

Oriminai  Procedure  Code  {Act  X  of  1^2),  Sect.  106,  U^^Magistraie^^urUdicUmi-^ 
CwU  Court, 

Where  a  competent  Cirll  Conrt  has  decided  at  to  the  rf  ghti  of  the  parties  to  the  property 
in  diBpQte,  a  llagistrate  ooght  not  to  proceed  nnder  section  147,  bat  nnder  Chapter  YUl  of  the 
Code  of  Criminal  f  rooednre. 

*  Criminal  Ruling  20  cf  1889.  Crlmina)  Application  for  Berision  No.  60  of  1889. 
In  this  case  a  dispute  having  arisen  betiveen  two  co-sharers  of  a  forest 
the  manager  of  the  firm  of  Ismalji  Jalabhai  brought  a  suit  against  the 
petitioner  in  the  Court  of  the  First  Class  Subordinate  Judge  of  Ahmedabad, 
who  held  that  the  petitioner  Motilal  had  a  share  in  the  forest,  and  that  he 
as  well  as  the  plaintiff  had  a  right  to  out  all  the  wood  in  the  forest,  and 
that  neither  party  was  entitled  to  exclude  the  other  from  the  forest.  Subse- 
quently to  this  decree  ore  of  the  plaintiffs  represented  to  the  First  Class 
Magistrateof  Panchmahals  that  as  Motilal  had  sent  workmen  to  the  forest 
and  they  were  cutting  the  same  and  he  had  also  sent  workmen  to  do  a 
aimilar  work  there  was  likelihood  of  a  breach  of  the  peace  taking  place  and 
asked  the  Magistrate  to  take  such  measures  as  would  prevent  the  breach  of 
the  peace.  The  Magistrate,  thereupon,  made  an  order  under  section  147  of 
the  Code  of  Criminal  Procedure  directing  that  neither  of  the  parties  should 
€ut  or  cause  to  be  cut  or  remove  or  cause  to  be  removed  the  wood  from  the 
said  jungle. 

The  applicant,  thereupon,  applied  to  the  High  Court. 
Order.— Following  Sandaram  CheUi  v.  Th^  Queen  (1)  and  Oobimd 
Vhunder  y.  Ahdool  Sayad  (2)  we  hold  that  as  a  competent  Civil  Coui*t  has 
given  a  decision  on  the  rights  of  the  parties  the  Magistrate  ought  not  to 
have  proceeded  under  section  147  but  under  the  provisions  of  Chapter 
VIII  of  the  Code.     We,  therefore,  reverse  the  order. 


-I 

^4  April   1889.  Scott  &  Jardinb,  JJ. 

Mopo  Kplshana  v.  Teshwantrao.* 

Crminal  Procedure  Code  {Act  X  of  \Bi>^),  Sees,  248,  ^50-- Withdrawal  of  Complaint-^ 
Aequittal^^ompenea  i*n, 

^Criminal  Ruling  31  o/1889.    Criminal  Application  for  Revision  No.  IS  of  1889. 
(1)  I.  L.  It.,  6  Mad.,  208,p.  220.    (2)  I.  L. B.,   6  CaL,  SSS.p.   841. 
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Am  seotioB  850  of  the  Code  of  Criminal  Procedare  applies  onlj  to  acquittals  ander  section 
245  or  section  S47  of  the  Code,  compensation  cannot  be  awarded  to  an  accosed  person  acquitted 
under  section  S48  upon  a  withdrawal  of  the  complaint. 

Per  Curiam. — The  complainant  was  allowed  to  withdraw  under  sectioii 
248  Criminal  Procedure  Code  and  ordered  to  pay  Rs,  50  to  each  of  the  six 
accused  as  compensation  under  section  250.  But  section  250  only  applies 
to  acquittals  under  section  245  or  247.  This  withdrawal  being  under 
section  248  is  not  an  acquittal  in  the  sense  required  by  section  250:  see- 
also  note  to  section  850  in  Privsep^a  Elition  of  the  Criminal  Procedure 
Code,  and  the  case  there  cited.  The  order  for  compensation  must  be  set 
aside  and  the  money  paid  as  such  compensation  to  be  refunded  to  the 
complainant. 


26  April  2889.  Soott  &  Jabdins,  JJ. 

Queen-Emppess  v.  Sangrappa.* 

Confession  admissibility  of-^Volue^^orrohoraUon, 
When  a  confession  bas  heen  made  in  the  manner  required   by    law  as  a  condition  of  ad- 
missibiUty,  and  when  there  is  no  Huspicion  of  cruelty  or   improper  inducement,  and  it  is  amply 
sufficient  to  proye  the  guilt  of  the  accused,  it  may  be  accepted  as  conclusive   in  itself  without 
material  corroboration. 

Per  Curiam. — This  case  depends  almost  entirely  on  the  confessions  of 
the  accused.  The  other  evidence  either  as  in  the  case  of  all  witnesses  save 
Bamapa  does  not  touch  the  question  of  the  prisoner's  guilt  or  in  Ramapa's 
case  contradicts  the  confession  by  throwing  the  whole  crime  upon  the 
accused  alone.  We  do  not  think,  under  the  circumstances  of  the 
case,  much  value  should  be  attached  to  Ramapa's  evidence.  It  lies 
too  much  under  the  suspicion  of  having  been  given  not  to  assist 
justice  but  to  exculp<*te  Ramapa  himself.  We  must  then  consider 
the  confession.  It  was  made  first  before  a  3rd  class  Magistrate  and 
again  beiore  the  Committing  Miagist rate  after  four  days'  interval.  It  was 
made  in  the  manner  required  bj^  the  law  as  a  condition  of  admissibility. 
TThe  two  statements  agree  in  all  material  points.  There  is  no  inherent 
improbability  in  them.  The  prisoner  inculpates  Ramapa  as  well  as  him- 
self but  as  regards  himself  he  gives  quite  a  possible  story  which  establishes 
his  own  guilt.  But  at  the  trial  he  repudiates  this  confession,  not  however 
on  the  ground  that  it  was  extracted  by  cruelty  or  oppression  but  on  the 
ground  that  he  never  made  It  at  all.  Now  as  it  is  absolutely  certain  he 
made  it,  we  are  bound  to  consider  it.  The  question  is,  can  we  consider  it 
as  absolutely  conclusive  evidence.  How  far  do  the  facts  corroborate  it  ? 
He  says  he  and  Ramapa  went  to  violate  the  girl  and  as  she  opposed  him 
and  his  comrade,  they  killed  her.    There  was  none  of  the   usual   evidence 


*OHminol  Btding  %  o/lSS9.    Criminal  Appeals  Noj.  11  and  19  oT  1889. 


Digitized  by  VjOOQ  IC 


464  uiiBfeMltVM  (AtMOlAL  cism.  [1989 

bt  an  attempt  at  tapd  on  a  girl  of  12,  but  ht  saji  thd  tdiieted  and  iorMm- 
ed  and  so  they  killed  her  quite  possibly  before  anything  was  done  that 
would  leave  traoes.  Ornaments  had  disappeared  from  the  girl  and  he 
does  not  account  for  the  disappearance.  Then  he  describes  in  a  manner 
corroborated  by  the  fact  cf  the  case  the  strangling  with  the  girl's  own 
whip.  Then  comes  the  independent  fact  that  he  was  in  the  next  field  at 
the  time  the  girl  went  to  her  mother's  field  and  was  there  when  the  mother 
came  to  look  for  her.  As  to  the  motive  it  may  have  been  robbery  of  orna- 
ments which  have  disappeared  or  he  may  have  gone  for  purposes  of  lust 
and  been  driven  to  kill  the  girl  on  account  of  her  screaming.  Such  are 
the  facts  of  the  case.  Gases  were  cited  to  the  effect  that  a  confession  is  not 
sufficient  to  justify  conviction  without  material  cori^oboration.  That  is  go- 
ing somewhat  beyond  the  strict  law.  In  India  no  doubt  confessions  must 
be  very  rigorously  scrutinised  and  corroboration  sought,  but  when  they 
have  been  properly  taken  and  there  is  no  suspicion  of  cruelty  or  improper 
inducement  and  they  are  amply  sufficient  to  prove  the  guilt  of  the  accusedi 
they  may  be  accepted  as  conclusive  in  themselves  (see  cases  collected  in 
Pri/Mep'8  Oriminal  Procedure  Oode  notes  to  section  287)  as  Mr.  Taylor  in 
his  work  on  Evidence  (paragraph  791)  says  ^*  deliberate  and  voluntary  con- 
fessions of  guilt  if  clearly  proved  are  among  the  most  effectual  proofs  in 
the  law.  "  The  confession  in  this  case  was  deliberately  made.  It  was 
voluntary.  The  prisoner  does  not  even  allege  that  it  was  extorted  from 
him.  It  is  clearly  proved.  It  was  made  before  two  Magistrates  in  sue* 
cession,  a  fact  which  almost  excludes  the  possibility  of  oppression  or  im. 
proper  inducement.  Its  details  are  corroborated  substantially  by  the  facts 
of  the  case  save  that  the  prisoner  tried  to  implicate  Rama  pa  as  an  accom* 
plice.  We  are  of  opinion  that  the  Judge  took  the  right  view  of  the  case 
and  we  confirm  the  conviction  and  sentence. 


11  June  1889.  Sabgbnt,  0.  J.,  &  Candy,  JJ. 

Queen-Emppess  v.  Bhaffwan.* 

Criminal  Procedure  Code  {Act  X</188S).  See,  419^ A ppeal^Preeentation-^Poit. 
Ad  appeal  transmitted  tbrongh  post  cannot  be  considered  as  an  appeal  dnlj  presented 
within  the  meaning  of  the  Code  of  Criminal  Procedure. 

Per  Curiam.— It  is  clear  that  this  appeal  was  not  "presented" 
according  to  law  (section  419  Criminal  Procedure  Code),  It  may  be  the 
"  custom  "  in  the  Ahmedabad  District  to  treat  appeals  received  from  a 
Mukhtiar  through  the  post  as  *'  presented  "  but  that  is  not  the  law.  The 
petition  must  be  "  presented  by  the  appellant  or  his  pleader."  If  appellant 
is  in  Jail,  it  may  be   presented  through  the  Jail  authorities.    Here  the 

^Criminal  Appeal  No.  61  of  ISS9. 
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appellant  waa  in  Jail<  As  he  did  not  petition  through  the  Jail  authorities, 
his  petition  should  have  been  presented  by  his  pleader.  Still  as  the  Dis- 
triet  Magistrate  proceeded  to  deal  with  the  petition  as  if  duly  presented, 
he  should  ha  70  given  appellant  opportunity  to  be  heard.  We^  therefore, 
eancel  the  District  Magistrate's  order  of  dismissal  and  direct  him  to 
proceed  according  to  law. 


12  June  i889.  Scott  &  Jardinb,  JJ. 

Queen^EmppdCNB  ▼.  Nandu»* 

Ptnal  Code  {Aet  XLFof  ISSO),  See,  Ait^iiieehief^Bona  fide  dispute. 
Where  the  aocased  pot  ap  a  hat  on  a  piece  of  laiid»  to  protect  the  right  thej  believe    them* 
^elyeeto  poesem,  they  cannot  be  panished  of  an  offence  under  section  4a6»  Indian  Penal  Code. 

Per  Curiam. — In  this  case  the  Magistrate  has  not  found  as  a  fact 
the  existence  of  the  intent  required  to  bring  the  accused  within  section 
426.  On  the  facts  ot  the  case,  as  stated  in  his  own  judgment,  there  was  a 
dispute  as  regards  the  ownership  of  the  land  on  which  the  hut  was  placed. 
There  is  nothing  to  show  the  dispute  was  bona  fide  and  after  the  dispute 
had  continued  sometime,  the  hut  was  erected.  The  accused  committed 
the  act  complained  of  in  order  to  protect  the  right  they  believed  them- 
selves to  possess.  This  would  not  bring  them  within  the  meaning  of 
section  426  but  would  only  expose  them  to  a  civil  suit.  The  law  on  the 
point  is  fully  set  out  in  the  judgment  of  the  Calcutta  High  Court  in 
Oanouri  Lai  Dae  v.  Q.  E.{1),  We  have  not  to  consider  whether  the  accused 
used  undue  force  or  violence  as  the  Magistrate  acquitted  them  of  the  assault 
charged.  We  reverse  the  convictions  and  sentences  and  order  the  fines  to 
be  restored. 


18  June  1889.  Scott  &  Jardink,  JJ. 

Queen-Emppesa  v.  Satwa.t 

Abkari  Act  {Bom.  Act  V  oj  187S),  See.  48  {b)^Qa-nja^Bemwal  from  one  field  to  an  ad" 
Joining  field. 

The  accased  remored  some  gai\ja  grown  in  one  of  his  sarvej  nambers  to  a  threshing  floor 
in  his  adjoining  snrvey  number  for  the  purpose  of  preparing  it,  the  two  survey  numbers  being 
practically  one  field:— 

Heldt  that  the  act  of  the  accused  was  not  a  removal  from  one  place  to  another  punishable 
under  section  48  (6)  of  the  Bombay  Abkari  Act« 

The  accused  removed,  without  a  license,  three  bales  of  Qanja  (the  pro- 
duce of  his  field.  Survey  No.  76)  valued  at  about  Rs.  35-8-0  and  stored  it 
with  the  produce  of  his  another  adjoining  land,  Survey  No.  75.  On  being 
tried,  he  was  convicted  of  an  oflFence  under  section  43  (b)  of  the  Bombay 
Abkari  Act  (V  of  1878)  and  sentenced  on  2nd  February  1889  by  the  2nd  Class 

♦Criminal  Application  for  Revision  No.  68  of  1889.    (1)1.  L.  R.,  16  Cal.,  at  pp.    21S-2S1. 
^Criminal  Ruling  23  o/1889.    Criminal  Reference  No.  68  of  1889. 
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llagistrftte  of  Ehed  to  pay  a  fine  of  Bs.  30  and  in  default  to  undergo  aimple 
imprisonment  for  one  month. 

The  District  Magistrate  of  Poona,  in  referring  this  case  for  the  orders 
of  the  High  Oourt,  stated:— 

*^  The  accused  has  also  been  convicted  under  section  47  of  the  Abkari 
Act  but  as  this  reference  does  not  affect  that  conTiction,  the  sentence 
awarded  has  not  been  specified  in  the  foregoing  nor  is  the  abstract  of  crimi* 
nating  circumstances  given. 

In  this  case  the  accused  Satwa  had  grown  Gaiga  in  acyoining  survey 
Nos.  75  and  76;  his  threshing  floor  for  preparing  it  was  in  the  corner  of  one 
field.  He  removed  the  crops  from  No.  76  and  placed  it  with  that  ^rom  No. 
75  in  the  corner  of  survey  No.  75.  Practically ,  although  divided  for  con* 
venience  of  Revenue  Administration^  it  was  all  one  field  and  property^ 
The  removal  was  not^  therefore,  legally  speaking,  from  one  place  to  another 
and  no  offence  was  committed  under  section  43  (b)  of  the  Abkari  Act." 

Order.— For  reasons  given  by  the  District  Magistrate  the  Oourt  re- 
verses the  conviction  and  sentence  passed  under  section  43  (6)  and  directs 
the  fines,  if  paid,  to  be  refunded. 

13  June  IS89.  Scott  &  Jardiri,  JJ. 

Queen-Emppess  v.  Rama.* 

Criminal  Procedure  Code  {Act  X  of  188a\  Sec^  SST^Judge^Jury-^harge^Misdireetion 
^-'AeeompUce,  evidence  of^Oorroborationn 

The  omission  bj  a  Jadge  to  direct  the  Jarj  in  his  charge  that,  although  a  conviction  npon 
the  nncorroborated  evidence  of  an  accomplice  is  valid  in  law,  it  Is  dangerous  to  convict  a 
prisoner  on  such  evidence  alone,  and  that  thej  mn-t  lonk  for  corroboration  of  it  in  material  par- 
ticulars from  independent  sources  in  the  case,  is  an  error  of  law,  which,  if  it  materially  prejudi* 
eed  the  prisoner,  justifies  the  High  Court  tu  s^  tting  aside  the  verdict. 

Per  Curiam.— We  think  the  Judge  was  in  error  in  not  telling  the 
Jury  in  his  summing  up  that  although  a  conviction  upon  the  uncorroborat- 
ed evidence  of  an  accomplice  is  valid  in  law,  it  is  dangerous  to  convict  a 
prisoner  on  such  evidence  alone  and  that  they  must  look  for  corroboration 
of  it  in  material  particulars  from  independent  sources  in  the  case.  We 
are  of  opinion  that  the  omission  of  such  a  direction  in  his  charge  was  an 
error  in  law  which  in  this  case  materially  prejudiced  the  prisoner,  as  the 
corroboration  of  the  accomplice  Akha's  evidence  is  of  the  slightest  descrip* 
tion,  there  being  no  proof  whatever  of  his  having  administered,  or  even  of 
his  having  been  in  possession  of  poison,  whilst  Akha  herself  is  specially 
untrustworthy  on  account  of  her  contradictory  statements.  We,  therefore,, 
reverse  the  conviction  and  sentence  of  Rama.  The  evidence  against  him  in 
the  case  is  not  in  our  opinion  such  as  to  justify  another  trial  and  Rama 
must,  therefore,  be  set  at  liberty. 

•CriR<ii«IBirlfii^t4i/lSS9.    CrimiaalAppealMosaof ISSS. 
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IS  June  1880.  Scotf  &  Jabdinb,  J  J. 

Queen-BmppeM  ▼.  Oovind  Ramappft.* 

P^^l  (Me  (Act  XLV  qf  1860)b  See.  467— For^tfty— rainoi^  seeurUjf^^ale  deed  im« 
registered, 

Afftle^eed^the  registratton  of  which  is  oompalMry  ander  Bection  17  of  the  Begistratioii  Act 
«nd  which  under  section  49  of  the  same  Act  conid  not  affect  the  immoTable  propertj  to  which 
it  referred  without  snch  registration,  is  a  yaloahle  secnritj  within  the  meaning  of  section 
80  of  the  Indian  Penal  Code,  since  it,  being  in  other  respects  complete  as  a  convejaflce  of  land, 
is.  apart  from  the  want  of  registration,  a  document  purporting  to  be  a  raluable  secnritj. 

Any  forgery  of  such  a  deed,  therefore,  falls  within  the  pnrriew  of  section  467  of  the  Indian 
Penal  GcNie. 

Per  Gubiam.— -The  accused  in  this  case  has  been  convicted  under  section 
467,  Penal  Code,  of  forging  a  document  which  purported  to  be  a  valuable  se- 
curity. A  '^valuable  security"  is  defined  by  section  30,  Penal  Code,  to  be  a 
document  which  is  or  purports  to  be  "a  document  whereby  any  legal  right 
is  created,  transferred"  &c.  The  document  in  question  in  the  case  is  a  forg- 
ed conveyance  of  land.  The  forgery  is  admitted.  But  it  is  argued  that  the 
document  is  not  a  ^^  valuable  security  ''  because  it  is  not  registered,  and 
that  the  conviction  is  wrong  so  far  as  it  was  a  conviction  for  forgery  of  a 
valuable  security  and  not  for  simple  forgery.  The  question  before  us  is 
whether  a  document  in  every  other  sense  complete  as  a  conveyance  of 
land  is  not  a  valuable  security  because  it  has  not  been  registered.  It  was 
argued  that  it  was  a  document,  the  registration  of  which  was  compulsory 
under  section  17  of  the  Registration  Act  and  which  under  section  49  of  the 
same  Act  could  not  affect  the  immoveable  property  to  which  it  referred 
without  such  registration.  We  were,  therefore,  asked  to  come  to  the 
conclusion  that  it  could  not  be  held  to  be  a  ''  valuable  security  ''  under 
section  30  of  the  Indian  Penal  Code,  It  must  be  remembered  the  section 
is  satisfied  if  the  document  "  purports  to  be"  a  valuable  security.  No 
case  was  cited  to  us  exactly  in  point  and  we  have  not  been  able  to  find 
precedent  completely  on  all  fours.  But  an  analogy  is  to  be  found  in 
decisions  on  the  forgery  of  negotiable  instruments  which  -were  not  avail- 
able for  the  want  of  a  stamp* 

The  Madras  High  Court  has  held  that  the  fact  that  a  document  has 
not  been  stamped  and  is  not  therefore  receivable  in  evidence  and  cannot  be 
admitted  as  available  in  any  Court  does  not  prevent  its  being  a  ^^  valuable 
security  "  within  the  meaning  of  section  30  (7  Mad.  H.  C.  R.,  app.  26). 
The  Judges  there  relied  on  the  words  ^^  purports  to  &6  "  in  the  Indian  Act 
as  obliging  them  to  follow  the  English  law  on  the  subject,  and  to  hold  the 
document  to  be  a  '^  valuable  security  "  within  the  meaning  of  the  Penal 
Code.  The  English  law  holds  that  it  is  not  necessary  that  the  document 
which  is  forged  should  be  perfectly  valid  for  the  purpose  for  which  it  was 
Criminal  BuUng  Si  €/ 1^89.    Criminal  Appeal  No  53  of  1S89.  " 
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intended,  as  long  as  it  purports  to  be  on  the  face  of  it  the  doeumant  in 
question.  See  Ruisd  on  Crimes  T57;  2  East  P.  0.  955-979;  1  Leach  267-268. 

In  the  case  of  Hawnee  Wood  (1  Leach  257)  which  occurred  before  the 
affixing  of  the  stamp  to  a  bill  of  exchange  after  the  making  was  prohi- 
bited, the  Judges  also  relied  on  the  point  that  the  holder  of  a  bill  wa» 
authorized  to  get  it  stamped  after  it  was  made.  In  the  present  case  the 
holder  of  the  deed  of  sale  could  similarly  as  a  matter  of  right  get  it 
roistered  subsequently.  We  hold  that  although  it  was  not  a  complete 
deed  within  section  49  of  the  Registration  Act,  still  it  purported  to  be 
such  and  that  is  sufficient  to  satisfy  section  30  of  the  Penal  Oode. 

In  the  present  case  the  intention  of  the  accused  to  forge  a  valuable 
document  was  quite  dear.  He  not  only  forged  a  document  purporting  to 
convey  a  legal  right  to  land,  but  he  also  obtained  the  entry  on  the  face  of 
the  document  of  usual  certificates  of  registration  and  the  forgery  was  not 
detected  until  after  that  certificate  had  been  impressed  on  the  document* 
Under  these  circumstances  we  think  the  Judge  was  right  in  holding  the 
accused  guilty  of  the  higher  oflTence.  But  we  do  not  concur  with  him  in 
the  sentence  he  thought  necessary  to  pronounce  on  account  of  the  frequency 
of  this  particular  crime  in  his  district.  It  is  the  highest  sentence  applic* 
able  to  any  offence  short  of  murder.  There  is  nothing  against  the  present 
offenders  before  this  case,  and  we  think  their  offence  will  be  sufficiently 
punished  and  their  district  sufficiently  protected  by  a  sentence  of  seven 
years'  rigorous  imprisonment. 


17  June  1889.  Scott  ^  Jabdinb,  JJ. 

Queen-EmppesB  v.  Nana  Raju,* 

Criminal  Procedure  Oode  {Act    X  (/1882),  Sees,  164,  2S9^Jiiagiitrate^P6liee  officer^ 
WitneU'^Penal  Code  {Aei  XL  To/ 1880),  Sec,  198— Fa/#«  evidences-judicial  proceeding, 

Thare  is  no  proTision  of  U'w  which  empowers  a  Police  officer  to  require  a  witneia  to  go 
before  a  Magistrate,^  not  haying  jnriidiction  over  the  offence,  to  haye  hig  Btatement  taken  under 
section  164,  Criminal  Frocedare  Code.  Sach  a  statement  cannot  be  ased  as  evidence  at  the  trial 
nor,  if  false,  be  treated  as  false  evidence  in  a  jadicial  proceeding. 

Judgment. — The  prisoner  Mathu  has  never  confessed  to  complicity  in 
the  murder.  It  now  appears  that  he  denied  any  connection  with  it  when 
questioned  by  the  Third  Class  Magistrate  at  Yeola  on  the  31  ct  December. 
On  the  8th  January  he  stated  before  the  committing  Magistrate  that  he  was 
present  when  the  other  two  prisoners  assailed  the  deceased  Pema.  It  is 
proved  and  admitted  that  he  was  then  in  company  with  his  master  Pema 
for  the  purpose  of  looking  at  the  crops  in  Pema's  field.  So  his  presence 
there  was  on  a  lawful  and  reasonable  occasion:  Beg.  v.  Farler  (l). 
Accordingly  the  rule  in  £eg.  v.  Clewea  (2)  be  applied.  "If  it  is  meant  to   be 

•Criminal  Buling  26  qf  1889.  Confirmation  case  No.  2  of  188«,  Criminal  appeal  No.  20  of  1889. 

(1)  8  C.  &  P.  608.     (2)4C.&P.221. 
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charged  that  the  prisoners  did  not  do  more  than  is  stated  in  the  QOnfe^aioA 
there  oaght  to  be  some  eTidenee  to  shew  that.''  The  only  eyidenoe  of 
Mathu  taking  part  in  the  murder  consists  of  statements  since  retracted  hy 
the  other  two  prisoners.  These  statements  may  be  taken  into  considera-* 
tion  under  section  80  of  the  Indian  Evidence  Act.  But  they  are  not  entitle 
to  as  much  consideration  as  the  testimony  of  an  accomplice  witnesja, 
examined  on  oath  and  subject  to  cross-examination:  Queen  Emp.  v.  Doea  (3) 
and  see  Field  on  Evidence  p.  146.  In  the  absence  of  independent  and 
trustworthy  corroboration  it  would  be  highly  unsafe  to  find  Mathu  guilty 
of  the  murder,  as  has  been  candidly  admitted  by  Mr.  ShaTUaram  who 
appears  for  the  Crown.  We,  therefore,  reverse  the  conviction  and  sentence 
passed  on  Mathu. 

The  learned  Sessions  Judge  bases  the  convictions  of  the  prisoners  Nana 
and  Rabha  chiefly  on  the  confession  made  by  them  on  the  31st  December  to 
the  Third  Class  Magistrate  and  the  Head  clerk  to  the  Mamlatdar  of  Yeola, 
which  they  confirmed  on  the  5th  January,  when  these  confessions  were  read 
over  to  them  by  the  committing  Magistrate.  This  Court  directed  further  in- 
quiry with  the  allegations  of  illtreatment  made  by  these  prisoners  and 
three  of  the  witnesses  for  the  prosecution.  The  Sessions  Judge  has  made  a 
full  investigation  into  these  matters.  We  do  not  think  the  three  witnesses 
are  to  be  believed  as  to  the  alleged  beating  of  the  prisoners  at  Murkhed. 
The  witnesses  also  vary  in  their  statements  as  to  the  tutoring  and  il) treat- 
ment which  they  say  the  Police  applied  to  themselves.  The  evidence  of  the 
Third  Class  Magistrate,  who  recorded  the  confessions  of  these  two  prisoners 
and  the  statements  of  three  witnesses  at  Yeola  on  the  31st  December, 
leads  distinctly  to  the  inference  that  the  prisoners  and  witnesses  made 
their   statements  voluntarily. 

For  these  reasons,  applying  the  strict  rules  of  law,  we  confirm  the  con- 
victions passed  on  the  prisoners  Nana  and  Rabha.  But  under  all  the  cir- 
cumstances  of  the  case,  and  especially  those  we  mention  in  this  Judgment, 
we  decline  to  confirm  the  sentences  of  death  but  commute  them  to  transpor- 
tation for  life. 

The  evidence  discloses  a  practice  of  the  Police  to  require  witnesses  to 
proceed  before  Magistrates  not  having  Jurisdiction  over  the  offence.  Section 
164  of  the  Criminal  Procedure  Code  empowers  such  Magistrates  to  take 
their  statements  but  we  are  not  aware  of  any  provision  of  law  which  em- 
powers a  Police  officer  to  require  the  witnesses  to  go  before  such  a  Magis- 
trate. This  procedure  is  not  contemplated  by  section  160  or  161.  Thein^ 
tention  of  the  Criminal  Procedure  Code  is  to  secure  the  early  attendance  of 
the  accused  and  the  witnesses  before  the  Magistrate  who   has  jurisdiction 


(3)  I.  L.  B.,  10  Bom.,  281. 


Digitized  by  VjOOQ  IC 


470  ITHRIPOETID  ORDOHAL  GA8I8.  [1889 

to  inquire^  as  shewn  by  aectioa  170.  Even  as  regards  accused  persons  "will- 
ing to  confess  the  attention  of  the  Magistrate  should  be  drawn  to  Reg  r. 
VaJiala  (4).  Again,  the  statements  made  by  witnesses  to  Magistrates,  not 
empowered  to  commit,  cannot  be  used  as  evidence  under  section  288:  nor  if 
false  be  treated  as  false  evidence  in  a  judicial  proceeding  :  Queen  Empress 
y.  Bharma  (5).  In  the  presnt  case  these  remarks  apply  to  the  statements 
of  the  three  witnesses  who  seem  to  have  deposed  to  the  Third  Glass  Ma- 
gistrate on  the  Slst  December  that  they  were  eye-witnesses  of  the  murder 
and  who  deposed  to  the  committing  Magistrate  that  they  knew  nothing 
about  it.  The  Sessions  Judge  should  report^  after  making  a  reference  to  the 
District  Magistrate,  on  the  authority  for  the  practice  which  was  followed 
in  this  case. 


24  June  18S9.  Sargkkt,  C.  J.,  &  Gahdt,  J. 

Queen-Emppesus  v.  Rafirhunatli.* 

Psnal  Code  {Act  XLVaflS^O),  See.  420 — Cheating— Aitempt^Pre^raiien, 
The  forwarding  of  fioti^ions  coDRignment  notes  can  onlj  be  regarded  ai    preparatory  to  the 
offence  of  cheating,  ai  h  was  not  done  in  the  attempt  to  cheat. 

The  facts  of  this  case  will  appear  from  the  following  extract  from  the 
Judgment  of  the  Magistrate:  — 

**Rughonath  Pandoorang,  from  the  evidence,  joined  his  appointment  of 
Assistant  Station  Master  at  Tinai  Ghat  on  the  10th  July  1888,  and  only  four 
days  afterwards  on  the  14th  July  1888  this  -audacious  fraud  was  planned 
and  perpetrated. 

The  chain  of  evidence  against  the  accused  No.  1  is  complete  and  con- 
clusive. The  Goods  Train  on  the  night  of  the  14th  July  1888  was  two  hours 
late  at  Tinai  Ghat  station.  It  was  raining  hard  that  night.  The  Chief 
Guard  was  hurridly  and  hastily  leaving  the  Station  Master's  office  to 
give  the  signal  for  restarting  the  Goods  Train  when  at  the  door 
of  the  office  the  accused  puts  a  letter  into  his  hand  and  persuades  him  to 
sign  his  initials  in  pencil  only  in  the  Receipt  Book  against  the  words  '^  one 
only."  The  descriptive  column  was  blank  with  no  entry  in  it  at  that  time 
as  the  evidence  shows.  The  Assistant  Station  Master  plausibly  explains 
"  Go  on.  The  Train  is  late.  It  is  only  a  letter.  I  will  fill  that  in,  in  the 
office  at  once."     Or  words  to  that  effect. 

The  accused,  after  the  Train  was  gone,  filled  in  "  Three  Bales  Silk  ** 
in  the  Descrptive  column.  He  then  finds  that  the  "  One  only  **  cannot 
readily  b^  changed  into  "  Three  only"  he  therefore  changes  three  Bales 
silk  into  "four  Bales  silk"  and  changes  the"  One  only"  into  "four  only."  All 
this  cooking  of  words  and  figures  is  plainly  discernible  in  the  Guards  Receipt 


(4)  7  irom.   H.  C,  ^S.    (5)  L  L.  B..  11  Bom.,  *S« 
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Book  before  the  Court.  This  Book  was  in  the  Station  Master's  office  and 
in  charge  that  night  exclusively  of  the  Assistant  Station  Master  who  there* 
fore  alone  could  have  made  these  entries  and  is  alone  responsible  for  them. 

The  orders  of  the  company  distinctly  forbid  that  any  Goods  shall  be 
accepted  after  5.  P.  M.  at  the  Railway  station.  But  these  alleged  four 
bales  silk  were  distinctly  accepted  by  accused  who  was  the  Assistant  Station 
Master  at  about  8  or  8«30  P.  M*  entirely  on  his  own  responsibility  without 
any  reference  whatever  to  the  Station  Master  who  was  actually  in  his 
private  quarters  on  the  station  premises  at  the  time  and  could  have  been 
communicated  within  two  minutes. 

In  fact  it  clearly  appears  from  the  whole  evidence  that  these  alleged 
Pour  Bales  silk  nQver  had  any  existence." 

The  Magistrate  convicted  him  of  an  offence  under  section  418,  Indian 
Penal  Code. 

On  appeal,  however,  the  Session  Judge  of  Belgaum,  remarked: — 

''  In  this  case  the  appellant  was  convicted  by  the  Magistrate  under 
section  418,  Indian  Penal  Code,  on  a  charge  of  cheating.  The  charge  does 
not  set  forth  as  it  ought  to  have  done,  how  the  offence  of  cheating  was 
committed;  and  as  a  matter  of  fact,  assuming  that  the  evidence  for  the  prose- 
cution is  substantially  true,  there  is  nothing  to  show  that  the  offence  of 
cheating,  as  defined  in  section  415,  Indian  Penal  Code,  was  committed  by  the 
accused.  All  that  the  evidence  shows  is  that  he  attempted  to  defraud  the 
Railway  Company  but  the  ingredients  necessary  to  constitute  the  com- 
plete offence  of  cheating  are  absent.  He  should  therefore  have  been  charged 
and  convicted  under  sections  318  and  511  of  an  attempt  to  cheat." 

Per  Curiam. — We  think  that  the  forwarding  by  the  accused  of  the 
fictitious  consignment  notes  can  only  be  regarded  as  preparatory  to  the 
offence  of  cheating.  It  was  not  done  in  the  attempt  to  cheat.  This  distinc- 
tion is  well  pointed  out  in  Queen  t.  Dayal  Bavrri  ( i)  and  Empress  v.  Riasit 
AU  (2).  But  we  are  of  opinion  that  the  evidence  is  sufficient  to  convict  the 
accused  of  abetment,  as  was  held  in  Reg.  V.  Padala  (3)  and  therefore  do  not 
think  it  necessary  to  interfere  with  the  conviction  except  by  reducing  the 
sentence  to  nine  months'  rigorous  imprisonment. 


27  June  1S89.  Jabdihe  &  Oahdt,  JJ. 

Queen-Emppess  v.  Ramjan.* 

Oamtonement  Bules^Bule  17 — Buteher—Slaughter  house — Diseased  cattle. 
The  ac(  need,  batchers,  took  diseased  cattle  to  a  public  slaughter-hoase  for  getting  them 
passed  by  the  lospector  io  charge  as  fit  for  food  and  for  slaughtering  them  if  passed : — 

Held,  th«t  ttiese  acts  did  not  render  the  accni^ed  liable  to  punishment  under  Rule  84,  Chap» 

tl>  8  Beng.  L.  U.,  55.   (2>  L  L.  R^  7  CaL,  852.  (S)  I  L.  B.,  8  M ad  .  4^ 
^Criminal  Ruling  S8  ef  18S9.    Criminal  Reference  No.  71  of  1S89. 
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in  of  th«  CftBfoiMoitiit  Billed  M  fbat  rtile  applied  only  to  ownen  or  ocoapanti  of  pUett  ued  ii 
slaof  hter-hoosei,  wbo  have  killed  a  diseaied  animal  therein,  or  have  failed  to  report  to  tiie 
Cantonement  Magistrate  that  snoh  an  animal  had  been  taken  thither  for  being  killed* 

T^E  accused  Bamjan  and  Ganu  were  tried  and  convicted  of  taking 
diseased  animals  to  be  slaughtered  at  the  cantonement  committer's  slaugh- 
ter yard  and  were  fined  under  Rule  34,  Chapter  III  of  the  Rule«,  passed 
under  Bombay  Act  III  of  1867. 

The  District  Magistrate  of  Poena  being  of  opinion  that  the  conyictions 
and  sentences  were  illegal,  made  this  reference  to  the  High  Court,  observ- 
ing :— 

"In  the  opinion  of  the  District  Magistrate  the  decisions  of  the  Second  Class 
Honorary  Magistrate  are  clearly  wrong  inasumch  as  Rule  34  Chapter  III  of 
the  Cantonement  Rules  under  which  they  are  recorded  h^ive  no  bearing  on 
the  case.  That  Rule  renders  liable  to  punishment  owners  or  occupants  of 
places  used  as  slaughter  houses  for  killing  a  diseased  animal  therein  or 
failing  to  report  to  the  Cantonement  Magistrate  that  such  an  animal  had 
been  taken  thither  for  being  killed.  But  the  accused  are  neither  the  owners 
nor  occupants  but  butchers  who  took  animals  to  a  public  slaughter-house 
for  the  purpose  of  being  passed  by  the  Inspector  in  charge  and  to  slaughter 
them  if  passed.  The  convictions  and  sentences  must  for  the  reasons  above 
specified  be  reversed." 

Order. — For  the  reasons  given  by  the  District  Magistrate  the  Court 
reverses  the  convictions  and  sentences  and  directs  the  fine,  if  paid,  be  refund- 
ed. 


27  June  1889.  Jakdinb  &  Candt,  JJ* 

Queen-Emppess  v.  Shesha.* 

Criminal  Procedure  Code  (Act  X  of  1882),  Sea.  346,  SSO-^Magiitrate-^OomnUtmeni^IHaK 
A  Magistrate,  to  whom  a  ease  has  been  submitted  under  section  346  of  the  Code  of  Criminal 
Procedare,  can  commit  for  trial  without  taking  the  evidence  afresh.  He  is  competent  to  base 
his  determination  to  commit  or  not  on  the  eyidence  already  recorded  and  the  report  sent  with  it 
Per  Curiam. — The  Court  is  of  opinion  that  the  commitment  should 
not  be  quashed.  The  Sub-Divisional  Magistrate  iias  empowered  under  sec- 
tion 346  of  the  Criminal  Procedure  Code  to  commit  for  trial  and  this  he 
has  done.  He  was  not  required  by  that  section  or  any  other  provision  of  law 
to  take  the  evidence  afresh  before  making  the  commitment.  The  law  al- 
lows of  exceptions  to  the  principle  that  the  presiding  officer  of  the  Court 
which  determines  a  case  shall  have  heard  the  evidence.  Section  350  of  the 
Criminal  Procedure  Code  is  an  exception  in  point.  But  the  proviso  of  sec- 
tion 350  which  gives  rolief  whore  the  exception  might  cause  or  has  caused 
prejudice  is  stated  to  be  inapplicable  to  cases  under  section  846.     The  in- 

*Criminal  Ruling  29  of  1889.    Criminal   Referenct  No.  78  of  1889, 
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ference  is  that  tne  law  assumes  that  in  determining  whether  or  not  to  com- 
mit for  trial  the  Magistrate  to  whom  the  case  is  submitted  is  competent  to 
base  his  determination  on  the  evidence  already  recorded  and  the  report  sent 
with  it.  In  the  somewhat  analogous  cases  Imperatrix  v.  AbduUa  (1),  In  re 
Chinnima/rigadu  (2)  and  Q.  E.  v.  Gkandu  (3)  the  present  objection  to  the 
order  of  commitment  does  not  appear  to  have  been  raised.  The  Sessions 
Judge  should  proceed  to  dispose  of  the  case. 


£7  June  2889.  Jabdiiti  Ss  Candy,  JJ. 

Queen-Emppess  v.  Husein.* 

Diitriet  Magiitrate^Seisions  J uriQe— Sanction ^High  Court — Bevision, 
When  a  District  Magistrate,  beiog  of  opinion  that  the  Sessions  Jadge  gave  sanction    for 
prosecution  on  a  mistaken  Tiew  of  eyidence,  rcfirred  the  case  to  the  High  Court,  the  HighCoart 
declined  to  interfere  on  the  ground  that  questions  of  fact  must  be  dealt  with  hj  the' Court  which 
might  try  the  case. 

Order. — The  High  Court  declines  to  interfere  with  the  ordinary  action 
of  the  law  because  the  District  iiagistrate  is  of  opinion  that  the  Sessions 
Judge  gave  the  sanction  for  prosecution  on  a  mistaken  view  of  the  evi- 
dence. Questions  of  fact  must  be  dealt  with  by  the  Court  which  may  try 
the  case.  1  he  accused  had  the  usual  opportunity  of  showing  cause  to  the 
Sessions  Judge  why  the  sanction  should  not  be  granted.  The  circumstances 
are  not  so  special  as  to  justify  the  present  reference:  see  Q,  E,  v.  Zorsingh  (4) 
and  this  Court's  Criminal  Ruling  dated  9th  March  1885  (5). 


4  July  1889.  Scott  &  Jaedine,  JJ. 

Queen-Emppess  v.  Devji  Asa.t 

Penal  Code  {Act  XLV of  ISSO),  See,  22S— Prevarication— Refusal  to  anixpcr ^Contempt  of 
KHourt — Interruption  injudicial  proceeding. 

Though  prevarication  or  pi rsistent  refusal  to  answer  questions  does  not  necessarily  cons- 
titute the  offence  of  contempt  of  Court,  punishable  under  section  228  of  the  Indian  Penal  Codei 
itmaj,  according  to  circumstances,  constitute  such  an  interruption  to  a  public  servant  sitting  in 
«  stage  of  a  judicial  proceed! og  as  to  be  an  offence  under  that  section. 

The  District  Magistrate  of  Nasik  in  making  this  reference  to  the  High 
Court  remarked:  "  Mr.  Doderet  has  convicted  the  accused,  in  this  case, 
under  section  228,  Indian  Penal  Code,  and  sentenced  him  to  pay  a  fine  of 
Rs.  3.  This  conviction  and  sentence,  however,  appear  to  be  illegal,  under 
the  authority  of  the  decisions  of  the  Bombay  High  Court  in  Reg,  v.  Arriba 
bin  Bhivarao  and  Reg.  v.  Pandu  bin  Vittoji  and  should  be  reversed  ;  in- 
asmuch as  prevarication  does  not  amount  to  interruption,  nor  does  per- 
sistent refusal  to  answer  questions  constitute  an  offence  under  section  288, 
Indian  Penal  Code/' 

''  (1)  I.  L.H.,  4  Bom.  241  (S)  I.  L.  R.,  1  Mad.,  S89  (3)  I,  L.  R,,  14  CaL  855 

*Cr%minalBvling^0oflSS9,    Criminal  Reference  No.  72  of  1889.    (4)  I.  L.  R.  10  All.  145. 
(5)  Supra  p.  212.    ^Criminal  BuHng  81  of  1889.    Criminal  Reference  Mo.  78  of  1889. 
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Ordeb. — Record  and  proceedings  to  be  returned.  It  should  be  pointed 
out  to  the  District  Magistrate  that  the  cases  Reg.  v.  Amba  and  Reg.  v.  Pamdu 
(I)  are  explained  in  Reg.  v.  Jcmaal  (2).  The  order  passed  is  not  necessarily 
illegal. 


8  July  1889.  Scott  <fe  Jabdini,  JJ. 

Tn  re  Rataiiji  Ppemji.'^ 

Criminal  Procedure  Code  (Act  X  of  1882),  See,  52S^D%itriet  Magistrate ^Tran^er^Notiee.. 
A  District  Magistrate  ihoald  give  notice  to  the  parties  before   ordering  a  transfer  of  case 
^  under  section  5S8,  Criminal  Procedure  Code.    The  District  BCagistrate  is  not  jaitified  in  tram- 
f erring  a  case  from  one  place  to  another,  on  the  ground  that  the  complainant  is  a  man  of  im- 
portance at  the  former  place. 

In  this  case  the  applicant  filed  a  complaint  of  theft  before  the  Third 
Class  Magistrate  of  Thana.  The  Magistrate  heard  the  witnesses  produced  by 
the  complainant  and  after  having  been  satisfied  that  a  prima  fade  case  had 
been  made  out  against  the  accused,  framed  a  charge  against  him  and  called 
upon  him  to  enter  upon  his  defence.  In  the  meanwhile,  i.  e.,  after  the 
charge  was  framed  and  the  accused  entered  upon  his  defence,  the  accused 
applied  for  a  transfer  of  the  case  to  the  District  Magistrate  of  Thana.  The 
District  Magistrate,  without  issuing  any  notice  to  or  calling  upon  the  com- 
plainant to  show  cause  why  the  case  should  not  be  transferred,  directed  on 
the  mere  application  of  the  accused,  a  transfer  of  the  case.  The  District  Ma- 
gistrate stated,  **  among  other  allegations  it  is  alleged  that  the  case  should 
be  transferred  as  the  complainant  is  a  man  of  great  influence  at  Thana.  " 
The  complainant  applied  to  the  High  Court, 

Per  Curiam. — We  think  notice  ought  to  be  given,  as  a  matter  of  jus- 
tice, on  an  application  under  section  528  Criminal  Procedure  Code  and  we 
follow  the  authority  and  the  unreported  case  of  this  Division  Bench  Cri* 
minal  Application  No.  44  of  1889,  decided  on  the  21st  March  1889.  We  do 
not  think  the  reason,  that  the  complainant  was  a  man  of  importance  at 
Thana,  given  by  the  District  Magistrate,  sufficient  to  justify  the  transfer. 
Bids  must  be  proved,  and  not  presumed,  in  such  a  case  and  there  is  no 
proof  whatever  of  bias  in  the  facts  of  this  case.  The  case  must  be  re- 
transferred  to  the  Court  before  which  it  was  commenced,  that  is,  the  Court 
now  presided  over  by  Mr.  Balaji  Laxmon,  Second  Class  Magistrate,  Thaoa. 


1 1  July  1889,  Scott  &  Jabdik*,  JJ. 

Queen-Emppess  v.  Pudmon.f 

Defamation—Adultery— Woman— Medical  Examination  of  her  person— Praotioe. 
The  accased  being  charged  with  defamaiion,  in   having  pnbliclj  charged  a    woman  with 
Clj  4  Bom.  n.  C.  B.,  p.  6  and  7.    (2)  10  L  hid.  69.  ' 

^Criminal  Buling  S2  of  1889  Criminal  Application  for  Berision  No  166  of  1869, 
XOriminal  Buling  88  of  1889.    Criminal  Application  for  Berision  No.  208  of  1  889* 
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Mog  pregBAit  by  adnherj,  reqaetted  %hf  Coort  to  hmTe  the  eompUinant,  the  woifiav.medlcallj 
examined  in  order  that  the  tnUh  or  falsehood  of  the  matter  alleged  might  be  satitfaetorily  eeta- 
bliihed.— 

HMt  that  the  re  was  no  law  which  empowered  the  Coarte  to  order  such  an  examination 
in  soch  a  case. 

Per  Curiam: — The  accused  was  charged  with  defamation,  under  section 
500  of  the  Indian  Penal  Code,  in  having  publicly  charged  the  complainant 
"befgre  a  number  of  her  caste  people  of  being  pregnant  by  adutlery.  The 
charge  was  found  to  be  unfounded.  We  are  asked  to  interfere  in  revision 
on  two  grounds  (1)  that  the  complainant  delayed  unduly  in  bringing  for* 
ward  his  complaint  (2)  that  the  imputation  was  brought  forward  under 
circumstances  that  made  it  privileged.  As  regards  (1)  the  complainant  was 
not  asked  in  cross-examination  for  any  explanation  of  her  delay  and  the 
delay  of  four  months  may  have  been  capable,  of  complete  explanation.  The 
lower  Court  rightly  refused  to  draw  the  adverse  inferences  suggested  by  the 
accused  as  he  gave  the  accused  no  opportunity  of  answering  them.  As 
regards  (2)  we  do  not  think  the  circumstances  show  that  the  publication  of 
this  charge  was  made  for  the  public  good.  In  Beg.  v^  Kaahinath  (1)  the 
woman'  name  was  not  mentioned  and  the  imputation  was  against  the  man, 
not  against  her,  so  that  the  case  can  be  distinguished  from  the  present  one. 
There  is  no  doubt  the  imputation  would  lower  the  character  of  the  com- 
plainant in  respect  of  her  caste.  In  order  to  make  it  a  privileged  statement, 
it  was  for  the  accused  to  prove  it  was  made  in  good  faith  and  for  the 
public  good.  The  judge  has  found  against  him  on  both  points.  The  manner 
of  publication  involved  unnecessary  publicity  at  a  stage  when  the  charge 
was  unproved  and  this  fact  coupled  with  the  total  absence  of  affirmative 
proof  of  the  charge  negatives  the  good  faith.  As  regards  the  question 
whether  it  was  done  for  the  public  good  that  is  totally  inconsistent  with 
the  publicatidh  of  such  a  charge  without  proof.  It  was  the  clear  duty  of 
the  accused  to  investigate  the  charge  more  fully  before  he  made  it  public 
and  exposed  the  complainant  not  merely  to  loss  of  character  but  also  to  the 
possible  infliction  of  penance  and  loss  of  caste  (See  Steele  on  caste  p.  172). 
We  think,  therefore,  the  circumstances  do  not  show  privilege.  As  regards 
the  ground  advanced  in  the  petition,  but  abandoned  in  argument,  that 
the  refusal  by  the  Magistrate  and  Sessions  Judge  to  order  the  medical 
examination  of  the  complainant  was  wrong  and  ought  to  be  treated  as 
ground  for  revision,  we  feel'it  right  to  add  that  such  a  contention  is  absolute- 
ly without  legal  justification.  There  is  no  law  which  empowers  the 
Courts  to  order  such  an  examination  in  such  a  case:  see  Agnew  v.  Jobson  (2). 


(1)  8  Bom.  H.  C,  108,    (8)  18  Cox.  C.  C.  6S6. 
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18  Jtdyisag.  •  Scott  ATabdot,  JJ» 

Queen-Emppe«8  v!  Suokoo.* 

Cantonement  Bule§^Bul%  63^Publie  road^Management^Forbidfiing  the  use  of  public 
road. 

Cantontment  Rules  nrnst,  if  their  language  admits,  be  interpreted  bo  as  to  uphold  their 
legality  under  the  law  under  which  they  are  passed. 

Rule  «3  of  the  Rules  passed  under  Bombay  Act  III  of  1867,  section  10,  clause  6,  which  gives 
power  to  make  rules  for  the  management  and  regulation  of  the  public  road,  did  not  authoriie 
the  Cantonement  authorities  to  forbid  altogether  the  use  of  a  public  road  under  ordinary 
circumstances. 

Per  Curiam.— We  adjourned  disposal  of  these  references  in  order  to 
enable  the  Government  Pleader  to  communicate  with  the  Military  autho- 
rities of  the  Malegaon  Cantonement  where  the  cases  occurred.  The  Cantone- 
ment Rule  63  must,  if  the  language  admits,  be  interpreted  so  as  to  uphold 
its  legality  under  the  law  .under  which  it  was  passed,  viz,,  Bombay  Act 
III  of  1867,  section  10,  clause  6.  This  clause  only  gives  power  to  make 
rules  for  'the  "management  and  regulation  of  the  public  roads."  But 
what  has  been  forbidden  by  the  Cantonement  authority  in  the  cases  before 
us  is  the  use  of  a  public  road  altogether.  This  appears  from  the  facts 
of  the  cases  in  which  the  offence  is  described  as  taking  a  cart  along  a  publi 
road,  within  the  limits  of  the  Cantonement,  the  use  of  which  has  been  prohi- 
bited by  the  Commanding  officer.  We  do  not  think  the  law  intended  to- 
confer  any  such  general  powers.  The  powers  conferred  are  similar  to  those 
given  to  the  Police  by  such  Acts  as  Act  5  of  1861,  sections  30  and  31,  and 
Act  13  of  1856,  section  77.  It  is  easy,  specially  in  Military  Cantonements, 
where  troops  are  constantly  passing,  to  imagine  circumstances  in  which 
the  local  authority  may  properly  close  a  public  road  for  all  traffic  or  for 
certain  kinds  of  traffic  for  a  time  or  times.  But  if  the  Legislature  had 
intended  to  give  power  to  prevent  the  public  from  using  a  public  road  alto* 
gether,  under  ordinary  circumstances,  it  would  have  done  sO  by  unmistak- 
able language.  We,  therefore,  reverse  the  convictions  and  sentences  and 
direct  the  fines  to  be  restored. 


10 


18  July  1889.  gcorr  &  Jardinb,  JJ. 

Queen-Emppeto  v.  Jobania.f 

Penal  Code  {Aet  XLV of  1860),  Sees.  394,  ^^l-^Holhery-^Grievous  hurt^Magistrate^ 
Trial^^ommiital^  Sessions  Court 

If  a  Magistrate  finds  that  an  accused  person  has  canscd  grievous  hurt  in  committing  robbery, 
he  is  bound  to  commit  hi  n  to  the  Court  of  Sessions  under  section  897  of  the  Indian  Penal  Code? 
it  is  illegal  to  treat  the  grievous  hurt  as  simple  hurt  and  convict  the  accused  under  section  394 
of  the  Code. 


^Criminal  huiing  85  of  1889.    Criminal  Reference  No.  51  to  55  of  1889 
^Criminal  Ruling  86  of  1889.    Criminal  Reference  No.  59  of  1889. 
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Per  Cubiam. — The  Magistrate  was  wrong  in  treating  a  grievous  hurt 
as  an  ordinary  hurt  and,  if  in  his  opinion  the  offence  disclosed  was  punish- 
able under  section  397,  Indian  Penal  Code,  he  was  bound  to  commit  to  the 
Court  of  Sessions  and  had  no  discretion  to  act  contrary  to  the  law.  The 
evidence  is  not  absolutely  clear  as  to  whether  robbery  was  committed ^ 
or  whether  the  violence  used  ^as  merely  to  prevent  arrest  and  thus  un- 
connected with  the  theft.  But  as  the  Mas;istrate  found  that  the  offence 
was  robbery,  the  Court  sets  aside  the  conviction  and  sentence  passed  on 
prisoner  Jobania  and  directs  that  he  be  committed  to  the  Court  of  Sessions 
under  section  397.    The  Court  leaves  the  conviction  of  Bapudia  in  tact. 


18  July  1889.  Scott  &  Jardine,  JJ. 

Queen-Bmppess  V.  Sham.* 

District  Munieipal  Aot  {Bom  Act  r/o/1873),  See.  6S— 2)frt— Bac*  (^fthe  house. 
The  High  Court  reversed  a  conviction   of  the  accased,  onder  section  53  of  the  Bombay 
District  Manicipal  Act,  for  depositing  dirt  on  the  back  ground  of  his  hoose,  since  the   dirt  &e^ 
was  not  deposited  in  ''any  street,  public  quarry,  jetty  or  landiug  place  or  any  part  of  the  seashore 
ot  bank  of  tidal  river." 

Order. — The  dirt  etc.  not  having  been  deposited"  in  any  street,  public 
quarry,  jetty  or  landing  place  or  any  part  f!F  the  sea-shore  or  bank  of  tidal 
river,"  the  case  does  not  come  within  section  53  of  Act  VI  of  1873.  Con« 
viction  and  sentence  reversed.     Pine  to  be  returned. 


24  July  1889.  Soott  &  Jardine,  JJ. 

Queen-EmppesB  v.  Bhosrilal.f 

Magistrate— 'Trial^WitHess-^Trial  of  witness  immediately  after  his  examination — Practice, 

During  the  trial  of  the  accused,  a  witness  wap,  immcdiat  ly  nftcr  he  had  giren  his  evidence 

for  the  prosecntioD,  put  npon  his  trial  with  the  other  accased.    Th^re  was  no  proof  against  him 

sufficient  to  justify  the  Magistrate  in  so  acting,  and  he  wa*  discharged  subsequently  without  any 

charge  having  been  framed:— 

Held^  reversing  the  conviction,  that  little  value  could  be  attached  to  the  evidence  of  the 
succeeding  witnesses.  Snch  a  proceeding  as  the  hasty  placing  of  a  witness  on  trial  as  an  accused 
is  unauthorized,  unless  the  circumstances  are  exceptional,  because  the  obvious  consequences  of  It 
most  be  to  intimidate  more  or  less  the  witnesses  who  follow. 

Pbr  Curiam: — We  think  that  the  Magistrate  was  too  hasty  in  his 
action  in  putting  witness  No.  3  on  his  trial  with  the  other  accused  imme- 
diately after  he  had  given  his  evidence.  It  does  not  appear  that  there 
was  any  proof  against  him  sufficient  to  justify  the  Magistrate  in  the  act 
and  he  was  discharged  subsequently  without  any  charge  having  been 
framed.  Such  a  proceeding  as  the  hasty  placing  of  a  witness  on  trial  as 
an  accused  is  much  to  be  deprecated  unless  the  circumstances  are  very 
exceptional.     Obviously  the  consequences  of  it  must  be  to  intimidate   more 

^Oriminal  Ruling  87  o/ 1889.    Criminal  Review  No.  199  of  1889. 
Criminal  Buling  89  qf  1889.    Criminal  Application  for  Revision  Mo.  149  of  1889. 
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or  less  the  witnesses  who  follow.  In  Beg.  y.  Kaskmath  (1)  this  Court, 
sitting  as  a  Full  Bench,  thought  this  intimidation  so  highly  probable  as  a 
consequence  of  such  a  proceeding  that  they  declined  to  attach  any  yalue  to 
the  eyidence  of  certain  witnesses  because  a  sanction  to  prosecute  had  been 
given  as  regards  the  witnesses  who  preceded  them.  Following  this  precedent, 
we  feel  bound  to  attach  a  much  diminished  importance  to  witness  No.  5  and 
those  who  followed.  This  throws  the  proof  of  conviction  almost  entirely  on 
the  confession  of  Sankla,  the  co-accused.  Ihis  is  a  kind  of  evidence  to  which 
little  credit  is  attached  in  any  case  and  this  particular  confession  does  not 
appear  to  us  to  be  free  from  the  suspicion  of  being  made  in  consequence  of 
inducements  held  out  by  the  complainant.  As  regards  the  other  facts  of  the 
case,  the  Letter  (Exhibit  A)  is  not  in  our  opinion  satisfactorily  traced  to  the 
accused  personally.  It  may  have  been  received  for  him  by  Manilal,  his 
nephew,  in  whose  house  it  was  found.  The  possession  of  a  half  sicca  rupee 
is  no  certain  proof  of  possession  of  a  portion  of  the  stolen  property.  None  of 
it  has  been  traced  to  Bhogilal  or  found  in  his  house.  The  possession  of  Sankla's 
carpet  bag  is  not  connected  with  the  robbery  in  a  manner  sufficient  to 
constitute  a  proof.  On  the  wWe  we  are  of  opinion  the  Magistrate-  has 
failed  to  exercise  a  judical  discretion  in  his  estimate  of  the  value  of  the  con- 
fession and  in  his  conduct  of  this  case  as  regards  the  committcCl  of  Manilal. 
The  evidence  is  most  unsatisfactory  and  inconclusive,  and  we,  therefore,  re- 
verse the  convictions  and  sentences  and  order  confirming  them. 


^5  Jvly  1889.  Scott  &  Jabdinb,  TJ. 

Queen-Emppess  v.  HaPfirowln.* 

FUlage  Pbliee  Act  {Bom.  Act  FIT  of  19^7),  Section  U^Poiice  Patels-^Diitrict  Magistrate 
-^High  Court. 

A  Diitrict  Magistrate  cannot  remit -any  portion  of  a  fine  inflicted  by  a  Police  Patel,  nnder 
section  16  of  the  Bombay  Village  Police  Act,  to  make  it  conform  to  law,  bnt  most  refer  the  mat- 
4er  to  the  High  Coart. 

The  Police  Patels  have  always  been  treated  as  subject  to  the  snperintendence  of  the  High 
Court. 

The  District  Magistrate  of  Surat  in  making  reference  to  the  High  Oourt 
remarked: ''  The  accused  was,  in  this  case,  charged  on  8th  April  last  with 
depositing  dirt  in  a  forbidden  place  under  section  16  of  the  Bombay  Village 
Police  Act  (VIII  of  1867)  and  sentenced  to  pay  a  fine  of  Rs.  2,  whereas  the 
maximum  fine  that  can  be  inflicted  under  that  section  is  one  rupee.  My 
predecessor  Mr.  Boerey  on  receipt  of  the  proceedings,  under  section  17  o£ 
the  Act,  ordered  one  rupee  out  of  the  fine  to  be  refunded  to  the  accused.  I 
am  unable  to  find  any  provision  in  the  act,  which  empowers  a  District  Ma- 
gi strate  to  revise  the  proceedings  of  a  Police  Patel.  The  law  is  silent  as  to 
(1)  8  B.  £U  C.  B^  Cr.  C,  12S.  *OHminal  BuUng  qf  18S9.    Criminal  Reference  No.  SI  gf  1889. 
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the  procedure  to  be  adopted  when  the  order  passed  by  a  Police  Patel  is  il- 
legal and  in  order  to  have  an  authoritative  ruling  on  the  point,  I  take  this 
opportunity  to  submit  the  question  for  the  orders  of  the  High  Court. 

Mr.  Boerey  appears  to  have  acted  in  pursuance  of  the  decision  of  the 
High  Gourt  on  a  similar  referencoi  communicated  to  this  office  under  the 
Deputy  Registrar's  No.  612,  dated  25th  May  1882,  but  in  that  case  their  Lord- 
ships simply  said  that  they  did  not  think  it  necessary  to  pass  any  order.  In 
my  opinion  this  decision  cannot  be  construed  as  meaning  that  a  First  Glass 
Magistrate  or  a  District  Magistrate  has  power  to  set  aside  an  order  passed 
by  a  Police  Patel. 

The  Criminal  Procedure  Code  does  not  apply  to  Yillafge  Police  Officers 
in  this  Presidency  (section  1  (d)  of  Act  X  of  1882). 

The  Mamlatdars'  Court  Act  (Bombay  Act  III  of  1876)  does  not  pre- 
scribe the  steps  to  be  taken  when  a  Mamlatdar's  decision  under  that  Act 
is  improper,  but  it  has  been  held  that  the  Mamlatdar's  Court  is  a  Civil 
Court  for  the  purposes  of  the  Act  and  that  the  High  Court  has  power  to 
review  a  decision  under  that  Act.  I  am  deferentially  of  opinion  that  in 
the  same  way  a  Police  Patel  should  be  considered  a  Criminal  Court  for 
the  purposes  of  the  penal  provisions  of  the  Bombay  Village  Police  Act, 
and  that  his  proceedings  should  be  liable  to  revision  by  the  High  Court." 

Ordeb. — Record  and  proceeding  to  be  returned  with  an  intimation 
that  although  the  order  to  return  the  rupee  1  of  the  fine  ought  not  to  have 
been  made  by  the  District  Magistrate  but  by  this  Court,  there  is  no  need 
to  interfere.  It  has  been  the  practice  of  this  Court  to  treat  the  Police 
Patels  as  subject  to  its  superintendence. 


I  August  J  889.  Scott  &  Jardini,  J  J. 

Queen-Emppess  v.  Sitapam.'^ 

Criminal  Proudure  Code  {Act  X  qf  188S),  Sec.  S49Sub'IHvisional  Magiitrate-^DispoitU 
of  the  ease. 

A  Sob-Divisional  Magistrate,  to  whom  the  proceedings  are  submitted  nnder  sectloo  349  of 
the  Code  of  Criminal  Procedure,  cannot  send  the  case  back  to  snch  Magistrate  for  disposal  bj 
passing  any  sentence  which  he  is  competent  to  pass ;  bnt  must  himself  pass  snch  jadgment, 
sentence,  or  order,  in  the  case  as  he  thinks  fit  and  as  is  according  to  law. 

In  this  case  one  Sitaram  broke,  on  the  20th  May  1889,  the  finger  of  the 
goddess  Padmavati  of  the  village  of  Dhotro  which  was  held  sacred  by  the 
Hindus,  with  the  intention  of  insulting  their  religion,  and  was  charged 
under  section  295,  Indian  Penal  Code.  The  Second  Class  Magistrate  of 
Barsiy  before  whom  the  accused  was  placed,  sentenced  him  to  suffer 
rigorous  imprisonment  for  six  months. 

*  Criminal  BuU^ig  44  of  1SS9.    Criminal  Refcrcnct  Mo.  95  of  1889,  " 
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The  District  Magistrate  of  Sholapur,  noticing  some  irregularity  in  tbe 
procedure,  referred  this  case  to  the  High  Court  observing:  "  The  Magis- 
trate Second  Class  sent  the  papers  and  the  accused  to  the  Sub-Divisional 
Magistrate  who  without  passing  the  sentence  himself  returned  the  papers 
and  the  accused  to  the  Second  Class  Magistrate  for  passing  such  sentence 
as  he  was  competent  to  do.  This  is  illegal,  vide,  5  Mad.  H.  C.  R.,  App. 
xliii  ;  I.  L.  R.,  4  Mad.,  233;  6  Mad.  H.'C.  R.,  App.  ii,  and  6  Cal.  L.  R.,  246/' 

Order.— Following  6  C.  L.  R.  277  and  Q.  E.  v.  Mahadu  (1) 
the  Court  directs  that  the  conviction  and  sentence  be  reversed,  that 
the  Sub-Divisional  Magistrate  recall  the  case  and  pass  judgment,  sentence, 
or  order,  under  section  349,  taking  into  consideration  any  imprisonment 
that  may  have  been  undergone  by  the  accused. 


i  August  1889.  Scott  &  Jardinb,  J  J. 

Queen-EmppesB  v.  BhayaRampatan* 

Oontonement  Bales— Rule  es^Public  nuisance^ Drum,  beating  of. 

The  accused  was  convicted  of  a  breach  of  Rale  68  of  Chapter  III  of  the  rnles  under  the 
Cantoncment  Act,  on  account  of  having  beaten  a  drum   at  a  certain  specified  time: — 

Held,  that  the  act  did  not  come  within  either  sub-sections  5  or  6  of  section  11  of  Bombay  Act 
III  of  18^7,  the  beating  of  a  drum  per  se  not  being  a  public  nuisance,  or  coming  within  the 
management  and  regulation  of  public  roads. 

Order. — The  act  for  which  the  accused  was  fined  does  not  come  within 
section  11  of  Bombay  Act  III  of  1867.  The  two  sub-sections  which  may 
have  been  in  the  consideration  of  the  maker  of  Rale  68  are  sub-sections  5  and 
6.  But  the  beating  of  a  drum  per  s^  is  not  a  public  nuisance  (Mayne^s  Penal 
Code,  Commentary  under  section  268),  nor  can  the  rule  be  held  to  come 
within  the  management  and  regulation  of  the  public  roads.  The  rule  goes 
beyond  the  power  conferred  by  the  Act.  The  sentence  must  be  reversed  and 
fine  returned. 


I  Augmt  18S9.  Scott  &  Jabdihb,  JJ. 

In  re  Clive  Dupant.f 

Bail—Oranting  of  bail^De/amatory  appliocUioni '^  Praetiee* 
An  accused  should  not  be  admitted  to  bail  where  the  possibilitj  of   his  coQviction  being 
wrong  depends  on  a  mere  technical  ground. 

The  Courts  have  powers  to  delete  the  defamatory  portions  from  applications  presented  to  them. 
Scott,  J.  — Two  applications  are  before  us.  The  first  is  an  applica- 
tion to  be  admitted  to  bail.  The  libel  for  which  the  petitioner  is  in  pri- 
son is  on  the  face  of  it  grossly  defamatory.  He  says  it  was  justified  in 
fact  and  that  he  wrote  it  for  the  public  good.  The  jury  however  found 
him  guilty.  We  have  admitted  his  appeal,  and  he  will  have  an  opportu- 
nity of  proving   the   Jury   wrong.     But    I  see  no  reason  to  release  him  on 

(I)  Supra  p.  387.       *artfiitiia/  Ruling  45  of  1889.    Criminal  Reyiew  Ko.  229  of  1889, 
tCriminal  Appeal  No.  151  of  1889. 
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WI9  0n  Aliie  iqppi^ipmt  meritB  of  bis  isaso  «o  far  ip  tiiey  Appew  from  %h0 
prooeedingii  iotm^ifii  to  us.  He  says  h^  made  an  application  totlie 
Sb^istf^Ue  {(a  leave  to  apply  to  this  High  Court  for  a  transfer  of  the  casa^ 
mnd  that  the  transfer  was  refxised.  But  it  appears  he  had  already  applied 
fpr  tranfffof  to  the  High  Court  on  the  3rd  Hay »  and  his  application  was 
yefttsed«  I  do  not  think  therefore  that  on  the  possibility  of  the  conTicti<m 
beiAg  wrcmgi  on  this  technical  ground^  he  should  be  admitted  to  bail.  Qis 
application  must  be  rejected.  The  petition  he  now  presents  is  full  of  de- 
famatory allegations  which  are  irrelevant  -to  this  application  and  most 
improper  in  themselves.  It  cannot  be  placed  on  the  records  of  the  case 
in  its  present  scandalous  form  and  must  be  returned. 

The  second  application  is  for  a  copy  of  the  report  of  the  Magistrate  to 
this  Court  in  reply  to  a  question  from  us.  The  petitioner  is  not  in  strict- 
ness entitled  to  have  a  copy  but  we  see  no  reason  to  with-hold  it  from  him 
and  a  copy  may  be  supplied  to  him. 

Jabdine,  J. — In  his  petition  of  appeal  the  prisoner  Durant  applied 
to  be  admitted  to  bail,  and  at  the  hearing  of  that  petition  his  counsel  argued 
that  the  trying  Magistrate  had  contravened  section  526  A  of  the  Code  of 
Criminal  Procedure,  and  that  the  proceedings  ought  therrfore  to  be 
quashed.  It  now  appears  from  the  report  furnished  to  us  by  the  Magistrate 
that  although  section  526  A  was  not  brought  to  his  notice,  the  prisoner 
did  obtcdn  an  adjournment  which  according  to  his  present  allegations  he 
made  use  of  by  coming  to  Bombay  to  make  an  application  to  this  Court 
for  transfer  of  his  case,  which  applicatioa  was  r^ected.  On  the  facts 
brought  to  our  notice,  it  would  appear  that  the  trial  by  Jury  b^an  after 
the  High  Court  had  passed  its  order,  and  that  section  526  A  has  not  been 
contravened,  and  that  the  reason  given  for  admitting  to  bail  has  not  been 
substantiated.  I  see  nothing  special  in  the  merits  which  ought  to  induce 
us  to  interfere  with  the  execution  of  the  sentence  before  we  hear  the  appeal. 

The  prisoner  has  since  forwarded  two  copies  of  a  printed  petition 
addressed  to  this  Court.  So  far  as  this  document  is  concerned  with  the  case, 
now  before  us  on  appeal,  its  allegations  might  be  unoI))ectionable.  But  in 
this  lengthy  document,  the  prisoner  makes  observations  on  the  manner  in 
which  he  says  justice  was  administered  by  the  learned  Judges  who  heard  his 
petition  in  this  Court,  which  are  so  disrespectful  and  improper  as  to  savour 
of  contempt  of  Court.  The  document  also  contains  allegations  bearing 
cruelty  upon  the  moral  character  of  individuals  and  not  relevant  to  the 
subject.  These  ought  to  be  struck  out  and  the  Court  has  to  see  that  this  is 
done:  see    hord  Eldan^a  remarks  in  ex  parte  8imp8on  (1)  and  CrackwaU 

(1)  16  VeB.476. 
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T.  Janton  (2).  In  Lofifls  R.  there  is  a  case  where  Lord  Mansfield  said  that  a 
defamatory  affidavit  is  not  to  be  endured.  The  document  also  contains 
attacks^  quite  irrelevant  to  the  case  before  us,  upon  the  trying  Magistrate, 
upon  the  personal  and  public  character  of  other  officers  high  in  the  service  of 
the  Government  of  India,  and  upon  the  impartiality  of  the  tribunals  which 
throughout  India  administer  justice  on  behalf  of  the  Crown.  I  am  of  opinicm 
that  what  Mr.  Justice  Bv/rrough  said  in  Butt  v.  Conant  (3)  expresses  a  prin- 
ciple which  we  should  apply  now — namely  that  the  people  "have  a  serious 
interest  in  the  characters  and  conduct  of  the  Judges  and  others,  who  are^ 
appointed  to  serve  in  high  and  important  offices:  and  the  individual  men 
have  a  valuable  property  in  their  respective  characters."  It  is  the  duty 
of  the  High  Courts  to  set  an  example  to  all  inferior  tribunals:  and  I  think 
we  may  safely  follow  the  practice  of  the  Court  of  Chancery  and  Queen's 
Bench  for  the  reasons  given  by  so  great  an  authority  as  Story  in  section  270 
ofhis  Equity*  Pleadings.  He  says:  "scandal  is  calculated  to  do  great  and 
permanent  injury  to  all  persons,  whom  it  affects  by  making  the  records  of 
the  Courts  the  means  of  perpetuating  libelous  and  malignant  slanders:  and 
the  Court,  in  aid  of  the  public  morals,  is  bound  to  interfere  to  suppress  suck 
indecencies,  which  may  stain  the  reputation  and  wound  the  feelings  of  the 
parties  and  their  relatives  and  friends.'^  . 

When  a  few  months  ago  a  petition  of  one  Ganesh  Sathe  came  before  us, 
in  our  Revisionary  Jurisdiction,  we  informed  the  pleader  that,  as  it  contained 
somewhat  scandalous  and  irrele  /ant  expressions  concerning  the  Government 
and  a  District  Magistrate,  we  declined  to  receive  it  until  the  scandalous 
matter  was  struck  out. 

The  present  petition  is  more  objectionable  and,  being  of  opinion  that  we 
ought  not  to  allow  it  to  defile  our  records,  we  must  reject  it  and  order  its 
return  to  the  prisoner. 


i  August  1889.  Soott  &  Jabdirb,  JJ« 

Quaen-Bmppess  v.  Amba  Balya.* 

Ahhari  Aet  (Bom.  Aet  V  of  187S),  Btc  59— B«war<f. 

Under  the  mie  ander  section  59  of  the  Bombar  Abkari  Act,    a  Magistrate  is  bound  to 
name  each  person  to  whom  a  portion  of  the  fine  is  to  be  giyen  by  waj  of  reward. 

Ordbr. — The  Court  points  oat  that  under  rule  under  section  59  of  the 
Act  the  Magistrate  is  bound  to  name  each  person  to  whom  the  portion  of 
the  fine  is  to  be  given  by  way  of  reward. 

(t)  U  Chaiu  !>•  !•    (9)  Br.  and  Bing  at  p.  5S7. 
^CrimMk  Smtimg  U  of  1$89.  Oriaiiial  Reyiew  N^  SM  of  m9. 
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>  jiugiui  1899.  Scott  &  Jabdibi,  JJ» 

1%  r$  l>evendpappa.* 

The  ereetion  of  a  hUia^  which  is  permanent  in  character   and  which  serrei   as   a   bioad 
extended  door-step  or  raised  platform  of  commnDicaticn  with  the  public  road,  is  an  addition  to  an 
existing  building  within  the  meaning  of  clause  JX  section  39,  of  the  Bombay  IMstrict  Mnnicipal 
Act 

Per  Curiam: — We  think  the  erection  of  this  kcMa  comes  within 
-dause  1  of  section  33as*an  addition  to  an  existing  building  under  the  wide 
definition  of  a  building  given  by  section  3  of  the  Act,  It  is  permanent 
in  character  and  serves  as  a  broad  extended  door-step  or  raised  platform  of 
x50mmunication  with  the  public  road.  As  a  *door-step'  is  in  terms  included 
in  the  definition  of  a  building,  we  are  of  opinion  this  erection  is  included 
also.  The  appeal  order  of  acquit;  al  must  be  reversed  and  we  restore  the 
conviction  and  sentence  passed  by  the  Bench  of  Magistrates. 

16  August  1889.  Soott  &  Jabdinb,  JJ. 

Invirapd  No.  990  of  1889.t 

Begulation  IS  qf  1S27— D'**Ho«  Mag >stiate^ Billiard  saloons-^Order  qf  prohibition. 

Section  19  of  Regulation  12  of  1S27  dote  not  encpowcr  a  District  Magistrate  to  forbid  the 
keeping  of  billiard  saloons  or  to  require  tbat  the  keeper  sbcnld  Uke  out  a  license,  bis  power 
nnder  tbat  section  being  confined  to  the  rfg«iUtion  only  of  inch  placet. 

Any  notice  issued  by  a  District  Magistrate  under  Bf  gnJation  XH  of  1S27  for  the  regnlation 
of  socb  places  must  be  fixed  and  kept  at  sach  pluce  or  places  as  may  be  best  adapted  to  convey 
information  to  the  public  or  the  class  concern'  d. 

Order.— We  are  of  opinion  tliat  the  Regulation  12  of  1827  does  not 
empower  the  District  Magistrate  to  lorbid  the  keeping  of  billiard  saloons 
or  to  require  the  keeper  to  receive  a  license.  Such  power  can  only  be 
conferred  by  legislation.  The  pow^  r  of  the  Magistrate  is  confined  to  the 
regulation  of  such  places.  He  can  cot  under  section  19  Regulation  12 
of  1827  insist  on  license  being  taken  out  previous  to  their  establishment 
,  and  no  other  section  applies.  The  Court  must,  therefore,  forbid  the 
proclamation. 

IS  Augua  1889.  Soott  &  Jabdihb,  3J. 

Queen-EmppoBS  v.  Mahadu-tt 

IHstrict  Mice  Act  {Bom.  Act  VII  of  1867),  Stc.  Z\-~Uagistrate,  resident-On  Tour. 

Tbe  words  "  Magistrate  resident",  in  section  81  of  tbe  Bombay  District  Police  Act,  do  not 
Include  a  Magistrate  wbobappens  on  bis  tnnr  to  stay  a  few  days  at  tbe  place,  mere  presence 

not  being  tbe  same  thing  ns  residence. ___«...,..^_«-___«-.^— — 

"•Criminal  Ruling  47  qf  1889.  Criminal  app  al  No.  119  of  1889.  ^Criminal  Ruling  48  of  1889. 
^^Oriminal  Ruling  49  of  USd.  Criminal  Review  No.  148  of  1889. 
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Obdhk. — ^It  ig  unnecesBary  to  interfere  with  the  oonYioti<ni^  B«ft  it 
ghould  be  pointed  out  to  ICr.  Lucas  that  he  misinterpretfli  the  meaning  of 
the  words  ^*  Magistrate  resident  '^  in  section  31  of  Bombay  Act  VII  of 
1867.  They  do  not  include  a  Magistrate  who  happens  on  his  trayel  to 
stay  a  few  days  at  the  place.  Mere  presence  is  not  the  same  thing  as 
residence. 


SO  Augtut  1889..  Scott  A  Jabdinb,  JJ» 

Queen-Emppess  v.  Rama.* 
Pnud  Ood4  {AH  XLrof  I860).  See.  AS-^Homie  treipate^Oompmmd. 
The  word  *H:oinp<mnd"  is  not  incladed  withia  the  wordi  *'hoafe"  or  "bnildiDg  used  ai  a 
human  dwelling/'  as  used  in  sections  of  the  Indian  Penal  Code. 

In  this  case  the  accused  were  convictec[  of  house-breaking  by  night 
with  intent  to  commit  theft,  in  that  the  accused  No.  1  intending  to  com* 
mit  theft  in  complainant's  house,  entered  his  closed  compound  at  night  by 
climbing  over  one  of  its  walls  and  Nos.  2  and  3  also  intending  to  commit 
theft  in  the  same  complainant's  house  entered  his  closed  compound  at 
night  either  by  climbing  over  one  of  its  walls  or  through  the  buck-door 
opened  by  accused  No.  1  who  had  entered  the  same  in  the  manner  described 
above. 

Per  Curiam. — ^The  Courts  below  have  treated  the  entry  of  the  prison^ 
ers  upon  the  ioclosure  outside  the  house  as  equivalent  to  an  entry  into 
the  house  and  convicted  the  prisoners  of  house-breaking  by  night.  This 
is  an  error  in  law,  there  being  no  principle  nor  authority  for  including 
compounds  within  the  words  ^^house"  or  '^building  used  as  a  human 
dwelling."  The  facts  found  disclose  criminal  trespass  and  attempt  at 
house-breaking  by  night  with  intent  to  commit  theft.  We  do  not  interfere 
with  the  sentences  but  alter  the  convictions  to  attempt  under  section  511 
and  457  of  the  Indian  Penal  Code. 


SI  Atiguit  1839.  Soott  &  JiRDTKi,  J/« 

Queen-BmppesuB  v.  Apdeship  Mopwanjee.f 
Penal  Oode  {Act  XLV  ef  1S60),  Bee.    405 ^Criminal    Breaeh    of    tnui-'Chaimam-^ 

The  chairman  of  the  LanowleeMnnicipalitf  was  convicted  of  criminal  breach  of  tmst 
in  respect  of  Rs.  68»  part  of  a  sam  of  Rs.  466.  The  Caeh-book  made  np  to  the  8th  December  188S 
showed  correctljr  that  the  snm  of  Rs.  466  was  the  balance  receired.  On  the  12tL  when  thelfamlat- 
dar  came  to  examine  the  aeeocints  at  the  order  of  the  President  of  the  Manicipality,  the  accused 
Mdd  him  that  he  bad  Rs.  SS8  in  hand  and  that  the  rest  was  with  the  Sccretarj.  It  turned  out 
Ihat  the  S.cretary  had  with  him  only  Rs.  99»  and  that  Rs.  6S  were  in  hand*dne  to  pettj  servants^ 

Criminal  Review  No.  S83  of  1889. 
tCMmlMa  \BiM»^  60  ^  1889.    Criminal  App«il    No.  188  of  1889. 
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nrMclifMttlMMciifcdQQiictalfidfrQii&^eBlainlfttdaT,  the<n9Def  beioc;  V^^  ^  or  About  the 
14th  to  pettj  tenruiti  :— 

Eteldf  f  eTeniog  the  eoBVietioii  and  senlenoe,  (O  that  no  dntj  to  pay  the  leryaiiti  on  a  fixed 
day  of  ineh  a  itringent  chafaeler  that  iti  broach  wooU  in  hielf  be  eridenee  «C  mitappna* 
priation  haying  been  proved*  the  mere  dela^r  of  payment  to  petty  leryanti  did  not  imply  any 
criminality; 

(S;  that  aa  no  evidence  was  giten  of  any  dishonest  nse  of  the  money  in  fact,  the  money 
baring  been  always  ready  and  available,  since  the  servants  were  all  paid  about  ti^e  Uth  at  the 
latest,  and  as  there  was  no  tvidenec  of  any  demand  for  ea  rlier  payment,  the  Indge  ooght  to  have 
very  carefully  charged  the  Jary  as  to  the  nocessity  of  strict  proof  of  a  mfn*  rea^  a  f randnlent 
intent,  a  wilfal  violation  of  the  trost  with  fraadnlent  design,  and  not  merely  a  civil  breach 
of  trust,  and  at  the  same  time  suggested  the  possibility  of  the  facts  being  reasonably  consistent 
wilu  innocence; 

(8)  that  the  case  differed  substantially  from  the  cases  of  ^.  ^.  v.  jBamJbr/f Aaa  and  81  L,  J» 
IL  C.  71  as  in  both  those  cases  there  were  erroneous  statements  as  to  the  money  received,  which 
was  not  the  case  here« 

Pbr  Curiam: — The  accused  in  this  case  was  charged  with  a  criminal 
breach  of  trust  in  Respect  of  68  rupees,  part  of  a  sum  of  Rs.  466  for  which 
he  was  accountable  to  the  Municipality  of  Lanowli  as  their  Chairman. 
The  cash-bdbk  made  up  to  the  8th  December  last  showed  that  466  rupees 
was  the  balance  received  and  the  statement  is  correct  as  to  the  actual 
amount  received.  On  the  12th  the  Mamlatdar  at  the  order  of  the  President 
of  the  Municipality  oame  to  examine  the  accounts^it  being,  under  section  ^ 
ofthe  Municipal  Act,  the  duty  of  the  President  to  supervise  the  accounts* 
The  Chairman  told  the  Mamlatdar  on  the  12th  he  had  298  rupees  in  band 
and  he  gave  a  Memo  (Exhibit  6)  to  show  that.  He  said  the  rest  was  yfi^h 
the  Secretary.  It  turned  out  the  Secretary  only  had  99  rupees  and  th^t 
68  rupees  were  either  in  band  and  due  or  had  been  paid  to  p^tty  servants. 
These  servants  were  actually  paid  and  the  payment  was  made  Ipy  t)ie 
Chairman  either  on  the  10th  or  on  or  about  the  14th.  iBxhibit  5  was  put  in 
to  show  the  payment  was  made  on  the  10th  but  the  Jury  did  not  be- 
lieve  the  evidence  and  it  must  be  inferred  here  that  the  accusfid  ^^n^f^locl 
the  fact  to  the  Mamlatdar  that  on  124b  Tm  had  6S  rupees  in  hand  still  due 
to  petty  servants.  On  these  facts  the  Jury  found  the  aocusad  IguUty  of 
criminal  breach  of  trust.  We  can  only  interfere  with  the  verdict  of  a  Jury 
when  there  is  an  error  of  law.  We  think  in  this  case  there  w^s  an  errpr  <;^ 
law  in  the  charge  of  the  Judge.  It  is  somewhat  difficult  to  say  what  the 
exact  terms  of  the  trust  reposed  in  the  Chairman  were.  But  it'  is  clear 
that  accused  received  this  money  for  the  specific  purpose  of  meeting  the 
charges  of  the  Municipality  and  strictly  speaking  he  or  the  Secretary 
ought,  under  the  rule  cited  to  us,  to  have  handed  it  over  to  the  Taluka 
Treasury.  He  did  not  do  that  but  still  he  was  bound  to  hold  it  for  the  use 
of  the  Municipality.  There  was  not  however  any  duty  proved  to  pay  the 
(1)  I.  L.  B.,  IS  Mad.,  61, 80.    (t) SI  L.  J.  if.  G^,  7U 
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servants  on  a  fixed  day  of  auclr  a  stringent  eharaeter  that  its  breacli  would 
in  itself  be  evidence  of  misappropriation.  On  the  contrary,  tlie  payments 
seem  to  be  made  on  no  fixed  day  and  only  after  sanction  of  the  board.  The 
mere  delay  of  payment  does  not  therefore  imply  any  criminality.  Nor  was 
any  evidence  given  of  any  dishonest  use  of  the  money  in  fact.  Indeed  it  is 
pretty  clear  that  the  money  was  always  ready  and  available  as  the  servants 
were  all  paid  about  the  14th  at  latest,  and  there  is  no  evidence  of  any 
demand  for  earlier  payment.  In  such  a  set  of  facts  the  Judge  ought  to 
have  very  carefully  charged  the  Jury  as  to  the  necessity  of  strict  proof  of 
a  mens  rea,  a  fraudulent  intent,  a  wilful  violation  of  the  trust  with  fraudu* 
lent  design,  and  not  merely  a  civil  breach  of  trust,  and  at  the  same  time 
suggested  the  alternative  possibility  of  the  facts  being  reasonably  consis- 
tent with  innocence.  This  was  not  done.  The  need  of  a  ^'dishonest'' 
intention  was  not  explained  fully — the  fact  of  the  cash-book  showing  the 
real  amount  received  was  not  pointed  out— the  further  fact  that  the  money 
was  apparently  ready  for  use,  when  needed  was  not  alluded  to.  The  case 
differs  substantially  from  the  cases  cited  (Q.  E.  v.  Ramkrishna  (1);  31  L,  J* 
M.  0. 71),  as  in  b^th  cases  there  were  erroneous  statements  as  to  the  money 
received  which  is  not  the  case  here.  We  may  also  refer  to  3  C.  and  P.  422 
and  7  C.  and  P.  833  as  the  necessity  of  referring  the  Jury  in  such  cases  tc 
all  the  facts  consistent  with  innocence.  The  concealment  of  the 
€8  rupees  may  well  have  been  the  result  of  a  desire  to  hide  the  delay  ai 
there  is  no  proof  of  an  improper  use  of  the  money.  We  think  the  charge- 
was  not  sufficiently  explanatory  of  the  law  and  facts,  and  we  further  think 
that,  if  it  had  been  made  more  exhaustive,  the  Jury  would  have  returned  a 
Terdict  of  acquittal.  We  must,  therefore,  reverse  the  conviction  and  sentence 
and  the  fine  must  be  returned- 


M  August  1889.  Soott  Ss  Jabdtki,  JJ. 

Queen-BmppesNi  ▼•  Ganu.* 

Distrief  Police  Jet  (Bom.  Aet  VII  <^  ISS7X  B^e.  42— A>/itf«  inffie^^ProUeiUm^Offidal 
■aets  dime  in  good/aiih. 

The  protection  Intended  to  be  aflforded  to  PoUoe  Offieera  bj  leclion  4t  of  the  District  Polios 
Acl^  Ij  means  of  notice,  is  not  a  condition  precedent  to  a  prosecodon  relating  to  a  Tidlent  assault 
liy  a  Police  Officer.  The  protection  extends  to  official  acts  done  in  good  faith,  and  whioh  may 
reasonably  fce  supposed  to  be  done  in  persnance  ot  official  dntj,  eventhoogh  legal  powers  mSf 
be  exceeded,  bnt  not  to  acts  for  which  there  is  a  total  absence  of  anthoritr. 

The  facts  were  that  on  the  Ist  July  1889,  there    was    a    kcUka   in 

the  temple  of  Qod  Balaji  and  at  about   12  o'clock  in  the  night  when    it 

was  expected  to  be  over,  the  complainant  0ayadin,  a  servant  in     the 

«inploy      of   one      Bhana      Shot,     was      going     to    the    temple     with 

*Orminal  Buling  51  q/  18SS.    Criminal  Reference  No.  101  of  ISSS. 
(1)  L  L.  U,  18  Mad.  61. 
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a  lantern  to  bring  some  member  of  his  master's  family  house 
from  the  temple.  The  aconsed  Nos.  1  and  2,  who  were  the  Head 
Constable  and  Oonstable  on  their  night  patrol,  asked  the  complainant 
who  he  was  and  where  he  was  going.  The  complainant  said  he  was 
BhanaShefs  peon  and  was  going  to  the  temple  to  bring  home  some  of 
his  master's  family.  The  accused  thereupon  beat  the  complainant  very 
■OTerely  with  his  sticks  and  extinguished  the  light  in  the  hand  of  the 
complainant  and  used  abusive  language  towards  him  and  respeeting 
his  master. 

Upon  an  application  having  been  made  to  the  District  Magistrate 
of  Kolaba,  for  a  transfer  of  the  case,  the  Magistrate  made  this  reference 
to  the  High  Court  observing : — 

"  The  accused  applied  to  me  to  transfer  the  case  on  the  ground  of 
prejudice  against  them  or  one  of  them  in  the  mind  of  the  trying  Magistrate. 

This  question  remains  as  yet  undecided ;  because  it  appears  that 
they  are,  one  a  Head  Constable,  and  two  Constables,  of  the  Kolaba  Police; 
that  the  offence,  if  committed  at  all,  was  committed  in  the  course  of  a 
night  patrol  duty  and  under  pretence  of  its  execution ;  and  therefore  under 
<or  under  colour  of)  '  the  general  Police  powers  conferred  by '  Bombay 
Act  VII  of  1867,  and  I  am  certified  by  the  Superintendent  of  Police  that 
the  notice  of  prosecution  required  by  section  42  of  that  Act  was  not  given 
to  him  and  it  appears  that  the  proceedings  are  void  from  the  start;  and 
the  case  cannot  be  transferred  to  any  other  Magistrate  for  trial." 

Oedbb.— Taking  the  facts  as   stated  by  the  District  Magistrate,  but 
without  expressing  any  opinion  on  the  evidence,  the  Court  is   o(  opinion 
that  the  protection  intended  to  be  afforded  to  Police  officers  by  section  42 
of  Bombay  ict  VII  of  1867  by  means  of  notice  is  not  a  condition  precedent 
to  the  piosecution*    See  chapter  of    Powers  of  Executive  Officer*  325 
3rd  Ed.  and  cases  there  cited.    This  protection  extends    to  official  acts 
•Jone  in  good  faith  and  which  may  reasonably  be  supposed  to  be  done  in 
pursuance  of  the  official  duty,  even  though  legal  powers  may  be  excuded: 
Qreemway  v.  Hwd  (1).    But  where  there  is  a  total  absence  of  authorUy 
the  protection  does  not  exist,  Gook  v.  Leonard  (2),  as  where  a  customs  officer 
obtained  money  by  extortion:   The   King  v.  WUson  (3),  Sforgan  v.  PcUmet 
(4),Parton  v.   WiUiams  (5),  Agnew  v.  Jobaon  (6).    The  Court  is  therefor* 
unable  to  say  that  the  proceedings  are  void  for  want  of  notice,  as  the  evi- 
dence given  relates  to  a  violent  assault  by  public  offijers.     The  Record  and 
proceeding  are  returned. 

(1)  47  K.  MS.    («)  «  B,  4  a  861.    (»)  4  T.  R.  487.    ^4)  S  B.  fc  C  7»" " 

(S)  •  B.  ft  AU.  aM.    (•)  B.CM.  ee.  «M. 
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^MH^SmilPMNi  V.  VMlmdlMr.* 

Section  189  of  the  DiDd  Betenve  Code  does  mot  empower  a  HamlAtdar  to  loiiiiiioii  aagr 
person  to  attend  before  a  Depnty  Collector,  who  \w  making  certain  inquiries  about  the  ap> 
poinfment  of  a  Patel  for  a  certain  tiiaifi   village. 

In  this  case  ''the  accused  was  convicted  of  an  offence,  under  section  174 
of  the  Indian  Penal  Code,  of  non-attendance  in  obedience  to  an  order  from 
a  public  servant,  in  that  the  Mamlatdar  of  Bhiwandi,  being  legally  compe* 
tent  to  issue  a  summons  under  section  189  of  the  Land  Revenue  Code  (Bom. 
Act  y  of  1879),  did  by  his  summons  call  upon  the  accused  to  appear  per- 
sonally and  give  his  evidence  at  the  District  Deputy  Collector's  Court, 
on  the  17th  December  1888,  in  a  revenue  matter  pending  before  him 
in  connection  with  the  appointment  of  Patel  at  the  Inam  village  of 
the  accused,  and  such  summons  was  duly  served  upon  the  accused  who 
was  legally  bound  to  attend  in  obedience  to  the  same,  yet  he  intentionally 
omitted  to  attend  the  said  Court  according  to  the  summons". 

Order. — Section  189  of  Bombay  Act  Y  of  1879  does  not  empower  a 
Mamlatdar  to  sumixon  persons  to  attend  before  a  Deputy  Collector. 
The  Court  therefore  sets  aside  the  conviction  and  sentence  under  section  174, 
Indian  Penal  Code,  and  directs  the  fine,  if  paid,  to  be  refunded :   see  Rfig.  v. 


17  September  1889.  Bbsolutioh  ik  Chaiibebs, 

Th  re  l^llA 

OHminai  Procedure  Oode  (Act  Xo/lSSi),  Sec.  488— Court  Fee»Jet(FTT  of  1870),  iScA. 
17,  Art.  \  (b)^^aitttenanee  efrdOr* 

An  appKcation  made  to  a  Magictrafe  to  enforce  payment  of  maintenance  already  awarded 
under  lection  488,  Criminal  Procednre  Code,  is  oltarKeable  with  a  fee  oi  eight  annas  under  Sche- 
dule n  Article  1  (b)  of  Act  VII  of  1870. 

The  Court  cannot  under  section  81  of  Act  VII  of  1870  order  the  defaulter  to  repay  to  the 
complainant  the  fee  so  paid  on  the  application. 


19  /Septemher  18S9.  Jardinb  &  Oakdt,  JS. 

Queen-fimppeM  v.  Kalldasft 

pBnal  Code  (Act  XLP'eflStO),  Sec.  I99^0r%mhua  Procedure  Code  (Act  2  </188t).  Sea. 
161,  lt5^AUemative  eharge^PoUee  efficer-^DelegaJtUm  efinveitigaiion. 

The  accased,  a  Police  Patel,  haying  stated  to  a  Chief  Constable,  that  he  had  paid  Rs.  6  to 
a  classer  as  a  bribe  to  preyent  the  assessment  on  his  fields  from  being  raised,  and  subsequently 
before  a  Magistrate  haying  stated  that  he  paid  the  Rs,  5  for  proyisfons,  was  charged  in  the 
alternatiye  and  conyicted  of  an  offence  under  section  193,  Indian  Penal  Codsj—— 

^Criminal  uuling.  5%  qf  1889.    Criminal  Reyiew  No,  S7S  of  1R89.    (1)  5  15.  H.  C.  R.  p.  38  cc. 
iOriminal  Buling  i^Oriminia  Buling  67  o/1889.    Criminal  ReyisioB  No.  283  of  1889. 
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Meldt  rererting  the  oonTictioa  and  sentence,  thati  as  ssetion  161  of  the  Code  of  Criminal 
Proeednre.  binds  a  person  to  answer  trol^r  onlj  questions  other  than  questions  the  answers  to 
which  wanid  have  a  tendency  to  expose  him  to  a  criminal  cliarge  or  to  a  penalty  or  forfeiture, 
the  accQssd  was  not  liable,  in  respect  of  his  first  statement  to  the  Chief  Constable,  to  a  prosecu- 
tion under  section  198  of  the  Indian  Penal  Code,  the  offer  of  a  bribe  being  an  offence  punishnble 
under  the  Indian  Penal  Code,  and  the  accused  being  liable  to  loss  of  his  office  for  misbehaviour* 

Quaere  :~Whether  a  Police  Inspector,  who  has  been  appointed  as  a  Magistrate  to  inyes* 
tigate  a  non-cognizable  offence,  can  legally  delegate  the  duty  of  making  the  inyesllgation  to  a 
Chief  Constable, 

Per  Curiam, — The  accused  was  sentenced  by  Mr.  Hill  to  12  months' 
rigorous  imprisonment  and  a  fine  ofRs.  50  or  in  default  2  months'  addi- 
tional rigorous  imprisonment  under  section  193  of  the  Indian  Penal  Code 
for  intentionally  giving  false  evidence.  The  conviction  was  on  an  alterna- 
tive charge.  The  Mstgistrate  found  that  the  prisoner  had  made  statements 
on  two  occasions.  At  both  times  he  said  he  had  paid  Rs.  5  to  a  Reve  ^ue 
Survey  Classen  but  on  the  first  occasion  which  was  in  answer  to  a  Chief 
Constable  he  said  he  paid  them  as  a  bribe  to  prevent  the  land  assessment 
on  his  three  fields  being  raised:  and  on  the  second  occasion  when  examined 
as  a  witness  before  Mr.  Dracup  in  a  criminal  trial,  he  said  he  paid  the  Rs, 
5  to  the  Classer  for  provisions,  Mr.  Hill's  finding  is  that  one  or  other  of 
these  statements  is  false.  He  does  not  find  out  either  definitively  that  it  is 
false. 

On  reading  the  record  we  find  that  Mr.  Hill  failed  to  notice  the  protec- 
tion which  section  16  of  the  Criminal  Procedure  Code  throws  over  persons 
under  examination  by  the  Police.  Ic  says  **  Such  person  shall  be  bc»und  to 
answer  truly  all  questions  relating  to  such  case  put  to  him  by  such  officer, 
other  than  questions  the  answers  to  which  would  have  tendency  to  expose 
him  to  a  criminal  charge  or  to  a  penalty  or  forfeiture.  "  As  the  ofier  of  a 
bribe  to  a  Survey*  Officer  as  an  inducement  to  prevent  the  assessment  being 
raised  at  the  time  of  revision  is  an  offence  and  punishable,  and  as  the  pri- 
soner is  a  Police  Patel  exposed  to  lose  his  offige  on  proof  of  misbehaviour, 
he  was  not  legally  bound  to  answer  questions  put  by  the  Police  regarding 
his  offer  of  this  bribe  and  could  not  have  been  convicted  for  giving  false  in- 
•criminating  answers  on  that  subject  under  section  193  of  the  Pen^l  Code. 
As  gQides  to  the  Courts  in  dealing  with  the  admissions  of  gailt  made  to  the 
Police,  we  may  refer  to  MdviUJ.'a  remarks  in  Imperatruc  y .  Pandhari  (1) 
and  to  Iw/perabrix  v.  Baikantnatk  (2),  There  being  no  finding  that  the  evi- 
dence given  by  the  prisoner  before  the  Magistrate  was  false,  nor  sufficient 
evidence  on  record  to  justify  this  Court  in  so  finding,  we  are  obliged  to 
reverse  the  conviction  which  was  in  the  alternative,  and  the  sentence  which 
the  Magistrate  passed. 


(1)  I.  L.  B.,  6  Bom^  86.    (S)  L  L.  B,*  10  Cal.  349. 
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We  have  also  to  advert  to  mistakes  of  procedure  which  have  been  made 
in  this  case.  The  Chief  Constable  took  the  signature  of  the  prisoner  to 
his  statements  and  in  so  doing  acted  contrary  to  the  plain  words  of  section 
162  of  the  Criminal  Procedure  Code  which  forbid  that  practice. 

The  charge  framed  by  the  Magistrate  was  veiy  defective  in  its  terms 
and  did  not  state  the  words,  or  their  substance,  charged  in  the  alternati* 
ve  as  false.  In  order  to  give  clear  information  to  the  prisoner  of  the 
exact  nature  of  the  charge  these  details  should  of  course  have  been 
inserted.  The  Magistrato's  attention  is  drawn  to  Q.  E.  v.  Kabhxii  (3) 
and  to  the  commentary  to  section  72  of  Mayne^s  Indian  Penal  Code. 
We  must  also  observe  that  the  record  of  the  Magistrate  does  not  shew  clear- 
ly that  the  Chief  Constable  had  any  jurisdiction  to  make  an  investigation 
into  the  case  in  which  he  examined  the  prisoner  Kalidas.  Section  155  of 
the  Criminal  Procedure  Code  declares  that  no  Police  officer  shall  investigate 
a  non-cognizable  case  without  the  order  of  a  Magistrate.  As  a  rule  a  Ma- 
gistrate cannot  delegate  his  trust:  19  State  Trials  1027,  1063.  After  peru- 
sal of  the  letter  of  the  District  Ma^strate  of  Ahmedabad  to  the  Inspector 
of  Police,  No.  387  of  the  8th  February  1889,  we  feel  we  have  not  sufficient 
information  as  to  what  happened  in  this  case  or  whether  the  classer  Ran- 
chod  to  whom  Ealidas  said  he  paid  Rs.  5  was  within  the  reference  made 
to  the  Inspector  by  that  letter.  There  is  also  a  question  whether,  when 
the  Inspector  had  been  specially  appointed  by  the  District  Magistrate,  he 
had  any  authority  to  appoint  the  Chief  Constable  as  his  deputy  in  the  par- 
ticular investigation:  see  Reg,  v.  Vinayak  Devakar  (4).  We  mention 
the  subject  now  as  the  same  point  appears  to  arise  in  another  case  which 
we  will  postpone  for  a  week  in  order  that  the  Government  Pleader  may  be 
instructed. 


1^6  September  2889.  Jarpinb  <fc  Candy,  JJ. 

Queen-Emppess  V.  Edward  Gk>ld8teln.'^ 

Police  RegMlatum\927  {Zilla),  See.   Id-^District  Magistrate— BiUiard  8aloemM--Liee9$e^ 
A  District  Magistrate  has  no  power  under  the  Hcgalation  Xllof  18i7  to  forbid  the  keeping 
^  billiard  lalooos  or  to  require  the  Iceepfr  to  take  oata  license. 

The  accused  Edward  Goldstein  was  charged  before  the  Magistrate  First 
Class,  Poona  Cantonement,  with  keeping  a  public  billiard  room  and 
allowing  the  public  to  play  on  Sundays  without  a  license  required  under 
the  rules  framed  by  the  District  Magistrate  under  the  provisions  of  clause 
6  section  19  of  Regulation  XII  of  1827.  He  pleaded  not  guilty.  The 
Magistrate  fined  him  fifty  rupees  and  ordered  thai  his  billiard  saloons 
be  closed. 

(8)  Ante  p.  8S6.    (4)  8  Bom^  H.  C.  lU  W  cc 
*Cfiminol  BuUng  69  tf  1889.    Criminal  Reference  No.  1S7  of  1889. 


Digitized  by  VjOOQ  IC 


1889]  QUEBM-IMP.   V.   BHIKA.  491 

The  Sessions  Judge  of  Poona  in  refering  this  case  to  the  High  Court 
stated :  *at  has  been  held  by  their  Lordships  the  Judges  of  the  High  Court 
that  the  District  Magistrate  is  not  empowered  under  the  law  in  question  to 
forbid  the  keeping  of  billiard  saloons  or  require  that  the  keeper  receive  a 
license— consequently   no  offence  is  committed  by  a  breach  of  such  rules/* 

Order.— The  Magistrate  has  not  noted  under  what  section  of  what 
law  he  inflicted  a  fine.  Clause  6,  section  19,  Reg.  XII  of  1827,  provides,  an 
important  limitation  of  the  fine.  This  may  be  pointed  out  to  the  Magistrate. 

10  October  2889.  Jirdins  &  Oahdt,  JJ. 

Queen-BmppeBa  V.  Bhika,* 

Criminal  Procedure  Code  (Act  XqflBS2\8ee.  ^n^Proeete-fees^Non-payiHemt^Diimii- 
ial  of  complaint. 

Where  a  compUlnaDt  being  Uable,  under  Rule  11  at  page  7  of  the  High  Court  Circnlan 
(Criminal),  to  pay  procesi-fces,  neglects  or  refuses  to  pay j  he  same,  the  Magistrate  should  dismUs 
the  complaint,  unless  he  considers  that  there  should  be  a  prosecution  in  the  public  interest,  to 
which    section  191  of  the  Code  of  Criminal  Procedure  applies. 

The  District  Magistrate  of  Khandesh  referred  this  case  to  the  High 
Court  under  section  438  of  the  Code  of  Criminal  Procedure.  The  case  was 
of  criminal  misappropriation  of  property  under  section  403,  Indian  Penal 
Code,  in  which  the  complainant  refused  to  give  process-fees.  As  the 
offence  was  non -cognizable  and  bailable  one  (Bombay  High  Court  Circular 
Book,  Rule  11)  process  must  be  recovered  from  the  complainant:  but  as 
there  was  no  provision  of  law  as  to  how  cases  of  this  nature  were  to  be 
disposed  of,  the  present  reference  was  made. 

Order.— The  Court  is  of  opinion  that  the  Magistrate  should  dismiss  the 
complaint  if  the  complainant  neglects,  or  refuses  to  deposit  the  necessary 
process-fees,  unless  the  Magistrate  considers  that  there  should  be  a 
prosecution  in  the  public  interest  to  which  section  191  of  the  Criminal 
Procedure  Code  applies. 


10  OetohBT  1889.  Jardike  <fe  Candy,  JJ. 

Queen-Emppess  v.  TulsaJLf 

Evidence  Act  (I  of  1872),  Sec  13— Criminal  Procedure  Cods  {Act  X  qf  1882),  Sec-  298— 
AdmiiHon — Document-^ Forgery-Comparison  of  handwriting^ 

Before  admitting  docnments  under  section  78  of  the  Indian  Evidence  Act  for  the  purpose 
«iil7  of  comparison  with  a  document  alleged  to  be  a  forgerj,  it  is  the  dntj  of  the  Jadge  to  find, 
ae  required  by  section  298  of  the  Code  of  Criminal  Procedure,  that  thej  are  admitted  or  proved 
and  the  fact^  that  the  question  of  admissibility  has  been  determined  should  be  noted  by  the 
Jndge  in  the  record  of  the  case. 


^Criminal  Ruling  60  oj  1889.    Criminal  Reference  No.  80  of  1889, 
iOriminal  Ruling  61  of  1889.    Criminal  Appeal  Noi  166  of  1889. 
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Per  Curiam.-— We  are  of  opinion  that  thi«  appeal  should  be  dismissed. 
We  had  to  consider  whether  the  various  documents  which  were  admitt- 
ed in  eyidence  under  section  73  of  the  Indian  Eyidenoe  Act  for  the  purpose^ 
only  of  comparison  with  the  document  charged  to  be  a  forgery  had  been 
found  by  the  learned  Judge  to  be  admitted  or  proved  before  he  allowed 
them  to  go  to  the  Jury.  This  preliminary  adjudication  is  we  consider  the 
duty  of  the  Judge  under  section  298  of  the  Code  of  Criminal  Procedure: 
Boyle  V.  Wideman{l)  Bartlett  v.  Smith,  (2)  Cooper  v.  Dawson  (3),  2  Taylor 
on  Evid.  Section  1870.  5th  Edition.  We  think  the  record  ought  to  contain 
some  note  that  the  Judge  has  determined  the  question  of  admissibility* 
On  examination  of  the  whole  proceedings  we  are  of  opinion  that  the  Judge 
did  determine  this  before  leaving  the  documents  to  the  Jury. 


18  November  1889,  Scott  &  Candy,  J  J. 

In  pe  Ishwap.* 

Criminal  Procedure  Code  (Act  X  of  1882),  Sec,  5\7—Magistrate^Propcrtr/  produced^ 
Disposal — Suspicion^ Judicial  inquiry, 

A  Magistrate  acting  and  or  section  917,  Criminal  Procedare  Codo,  cannot,  on  m^re  sns- 
picion  that  an  offence  has  been  committed  with  respect  to  property  prodacea  during  the  trial 
of  a  criminal  case,  order  its  forfeiture ;  he  can  only  do  so  after  a  separate  jadicial  inquiry  in 
which  the  complainant  has  an  opportunity  of  explaining  any  suspicious  circumstances.  If 
there  be  any  doubt  as  to  the  person  or  persons  legally  entitled  to  the  property,  the  Magistrate 
■hoold  proceed  under  section  623,  Criminal  Procedure  Code. 

Per  Curiam. — In  this  case  the  Magistrate  has  ordered  under  section 
517,  Criminal  Procedure  Code,  what  is  equivalent  to  the  forfeiture  of  the 
complainant's  property  which  he  deposited  with  the  Police  pending  dis- 
posal of  a  charge  of  cheating  brought  by  him  against  certain  persons  who 
were  acquitted.  The  Magistrate  acted  under  section  517  of  the  Criminal 
Procedure  Code  on  his  opinion  that  thi's  property  had  been  used  for  the 
commission  of  an  offence  and  sequestered  it.  His  opinion  did  not  amount 
to  more  than  suspicion  and  there  was  no  judicial  inquiry  where  the 
complainant  might  have  explained  the  circumstances.  All  that  appears 
from  the  Judgment  is  that  although  the  Magistrate  thought  the  accused 
had  been  cheated,  he  also  suspected  the  complainant's  money,  Rs.  500, 
was  used  with  the  knowledge  of  the  complaint  for  the  purchase  -of  stolen 
property  and  that  the  money,  250  rupees  deposited  by  him  with  the  Police 
was  part  of  the  500  Rupees  which  had  been  so  used.  It  may  be  that  the 
sum  handed  over  to  the  Police  by  the  complainant  had  been  so  used  for 
the  criminal  purpose.     But  to  declare  this  sum    forfeited  is  in  our  opinion 


(1)  Bac  R.  860    (2)  11  M.  &  W.  4SS      (S)  1  P.  &  P.  550 
^Criminal  Ruling  63  o/  18S9,    Criminal  Application  for  Revision  No.  S8S  of  ISS9, 


Digitized  by  VjOOQ  IC 


1S89]  QUlBN-mP.  tf.  MUSE.  498 

a  straining  of  seotion  517  whicli  neither  the  words  nor  the  intention  of 
the  section  can  bear.  Forfeiture  is  dealt  with  in  sections  61»62,  Indian 
Penal  Code*  and  is  only  inflicted  on  conviction  of  certain  offences  of  a 
gravity  much  greater  than  the  offence  of  which  the  complainant  was  only 
suspected.  In  the  present  case  there  has  not  been  an  inquiry  still  less  a 
conviction,  and  the  complainant  has  not  been  heard.  Paragraph  2  of 
section  517,  which  says  that  the  detained  property  should  be  delivered  to 
the  person  entitled,  seems  to  show  that  detention  by  Qovernment  was  not 
contemplated,  but  if  it  were  contemplated  we  do  not  think  the  facts  of  this 
case  justify  detention.  If  there  was  any  reasonable  doubt  as  to  the  person 
entitled  to  the  250  Rupees,  then  proclamatioa  might  have  been  made  and 
proceedings  taken  under  section  523.  But  there  appears  to  be  no  doubt 
as  to  the  complainant  being  the  only  claimant.  The  only  question  is 
whether  the  circumstances  of  the  case  justify  the  extreme  measure  of  its 
forfeiture  or  whether  it  should  not  be  returned  to  the  complainant,  the 
person  from  whom  it  was  taken.  We  do  noc  think  the  case  justifies  for- 
feiture. It  is  clear  the  complainant  has  lost  half  of  his  rupees  500  and 
there  seems  no  reason  why  he  should  not  receive  back  the  remainder.  We 
reverse  the  order  of  the  Court  below  and  order  the  rupees  250  to  be 
returned  to  him. 


^1  Novembr  18S9.  Scott  &  Candy,  JJ. 

Queen-Emppess  v.  Muse  Ba^ras.* 

Penal  Code  {Act  XLVof  1860),  Sees,  71,  148,  303,  826— Crimtnai  Procedure  Code  (Jet  X 
eflSS2\See*  235 — Murder^Rioting^Separate  sentences— Offences  forming  parts  cf  the 
same  transaction. 

An  accused,  who  is  panisbed  for  murder,  or  rolantarily  caasing  grievoas  hurt  with  a 
dangeroas  weapon,  cannot  be  also  panisbed  by  fine  for  rioting  when  all  the  offences  formed 
parts  of  the  same  transaction. 

Per  Curiam. — We  have  carefully  reconsidered  the  evidence  and 
documents  in  this  case  by  the  light  of  the  able  arguments  of  the  learned 
coun^iel  for  the  defence.  But  we  see  no  reasc  n  to  think  the  Sessions  Judge 
has  not  come  to  a  right  conclusion.  There  is  of  course  no  doubt  that  the 
deceased  died  in  a  few  hours  from  blows  on  the  head  which  fractured 
the  skull.  Guilt  is  brought  home  to  the  accused  by  the  evidence  of  eye- 
witnesses and  by  the  dying  declaration  of  the  deceased.  The  accused  all 
set  up  an  alibi  hut  did  not  attempt  to  prove  it.  But  as  regards  the  wit- 
nesses it  was  contended  they  had  concocted  a  false  story  and  it  was  also 
contended  as  regards  the  declaration  that  it  was  fabricated.  But  the 
declaration  was  taken  within  two  hours  of  the  assault  and  by  a  person  of 
some  position  and  dictated  by  him  to  a  Hindu  who  would  not  be  influenced 
•  Criminal  BmUng9Sof  18SS«  Oonflnnatkm  caie  No,  SI  of  ISSdj  Criminal  Appeal  No.  2l7  of  ISSS- 
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by  the  faction  feeling  of  the  Mahamadons  of  the  village  which  was  the 
cause  of  the  assault.  It  was  argued  that  the  state  of  the  deceased  after 
such  blows  as  were  inflicted  made  it  impossible  for  him  to  have  spoken  in 
the  coherent  and  sensible  manner  he  did.  But  the  cases  given  in  Taylor's 
Medical  Jurisprudence  (p.  509  Ist  Edition)  show  that  it  is  quite  possible 
for  a  person  to  remain  sensible  after  the  infliction  of  wounds  on  the  head 
of  much  more  serious  character.  Moreover  it  was  a  practicable  impossibi- 
lity to  have  within  the  time  tutored  a  man  in  such  a  state  as  the  deceased 
to  tell,  in  conjunction  with  the  witnesses,  the  story  told  to  the  Patel  by 
him.  Such  a  plot  must  have  broken  down.  It  would  perhaps  have  been 
better  if  the  Judge  had  questioned  the  school-master  who  wrote  down  the 
statement  and  if  the  Judge  had  himself  examined  the  doctor.  But  we  do 
not  think  it  necessary  under  the  circumstances  of  the  case  to  send  the 
ease  back  for  such  further  inve^tigatiou  as  we  are  satisfied  that  the  Judge 
has  come  to  a  right  conclusion.  We  cannot,  hoMrover,  agree  with  him  as  re- 
gards the  punishment  of  theofience.  No.  6,  Jiva  Aaandaji,  no  doubt  set  on 
the  ethers  but  the  words  put  into  his  mouth  by  the  deceased  "kill  him"  are 
changed  to  "  strike  him  "  by  other  witnesses.  Nor  do  all  the  witnesses  con- 
firm the  deceased  in  his  statement  that  No.  6  as  well  as  No.  1  struck  him 
(  the  deceased  )  on  the  head.  It  is,  however,  clear  that  he  was  a  leader  in 
the  attack.  It  is  equally  clear  that  accused  No.  1  began  the  blows  and  struck 
at  least  one  of  the  blows  on  the  head.  These  facts  led  the  Judge  to  think 
these  two  men  ought  to  be  treated  more  severely  than  the  rest.  But 
although  it  is  necessary  to  visit  such  offences  of  violence  in  a  turbulent 
district  with  severity,  we  do  not  think  the  facts  of  the  case  conclusively 
point  to  these  two  men  as  being  especially  the  cause  of  the  death  that 
ensued.  We  therefore  commute  the  death  sentence  to  that  of  transportation 
for  life.  As  regards  the  rest  of  the  accused  we  see  no  reason  to  interfere 
save  as  regards  the  fine  imposed  under  the  charge  of  rioting.  There  was 
only  one  offence  though  it  was  made  up  of  parts  each  of  which  was  itself 
an  offence  ;  and  as  the  accused  have  been  punished  for  the  graver  offence 
they  cannot  be  punished  also  by  fine  for  the  lighter  offence  (see  section 
7 ly  Indian  Penal  Oode  fm/>9e«8  V.  Ram  Partah  (1)),  and  the  fine  must 
therefore  be  remitted. 


i26  November  1889.  Scott  <fe  Candy,  JJ. 

Queen-Emppess  v.  Manajl.   Queen-Emppees  v.  Lai.* 

Beformatory  Schooli  Act  (r(/1876),  See.^^Magiiirate—Order^JuHcial  Proceeding^ 
High  Oourt-^Revisionr-Criminal  Proeedure  Code  {Act  X  of  1883),  See»495. 

The  Older  of  a  Magistrate,  under  section  8  of  the  Reformatory  Sehoolg  Act,  1876,  is  not  an 
execatiTeact  Irat  is  a  Judicial  proceeding;  and  the  HighConrt  has  jnrisdiction  to  reyise  it. 

(1)  I.L.  B.  6  All  131.  ^Criminal  Review  No*  358  of  1889.  Criminal  Reference  No,  183  cf  1889« 
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Pbr  Ouriam. — In  this  matter  the  record  and  proceedings  were  brought 
before  us  in  revision  under  section  435  of  the  Criminal  Procedure  Code.  The 
Magistrate  within  whose  jurisdiction  lies  the  Terrowda  Jail   has,  under  sec- 
tion 8  of  Act  V  of  1876,  altered  a  sentence  of  six  months'  rigorous  imprison- 
ment to  one  of  five  years'  detention  in  a  Reformatory  or  until    the  oflTender 
shall  attain  the  aga  of  18.   The  Government  Pleader  on  behalf  of  the  Crown 
took  exception  to  the  jurisdiction  of  this  Court,  on  the  ground  that   the  in- 
tervention of  the  Magistrate  pnder    section   8  of    the  Reformatory   Act 
(V  of  1876)  was  an   executive  act,  and  not  a  proceeding   before  an  inferior 
Criminal  Court  subject  to  the    revisional  jurisdiction  of  the   High    Court 
within  the  meaning  of  section  435,  Criminal  Procedure   Code,  nor  a  *'case" 
tried  within  the  meaning  of  section   28   of  the   Amended   Letters   Patent. 
Section  8  of  the  Reformatory  Act  says  that  in  case  the  officer  in  charge  of  Jail 
is  of  opinion  that  any  offender  sentenced  to  imprisonment  is   under   sixteen 
years  of  age  he  may  bring  him  before  the  Magistrate   within   whose  juris- 
diction the  jail  is  situated  and  the  Magistrate  may,  if  he  thinks  the  offender 
under  16  years  of  age  and  a  proper  person   to  be  an   inmate  of  a  Reforma- 
tory, direct  him  to  be  sent  to  a  Reformatory.     Thus  a    certain  discretion  is 
invested  in  the  Magistrate,  and  he  is  empowered  to  alter  the   original    sen- 
tence.    It   is  to  be   observed  that  the  discretion  is  to  be  invoked   and  this 
power  of  altering  a  judicial    sentence   exercised,   not  under  the   power   of 
commutation    possessed  by  Government   under  its  prerogative  of   pardon, 
but  merely  by  the  particular  jail  officer  and  Magistrate  in  the  course  of  their 
official  duty.     No  mention  is  made  of  Government  in  the    section,  although 
by  a  subsequent  section  Government  is  empowered  to  discharge  from   a  Re- 
formatory or  to  remove  from  one  Reformatory  to  another. 

In  the  interpretation  clause  of  the  Criminal  Procedure  Code  (section 
4)  the  expression  *'  judicial  proceeding  "  means  **  any  proceeding  in  the 
course  of  which  evidence  is  or  may  be  legally  taken.  "  Under  section  8  of 
the  Reformatory  Act,  clearly  evidence  may  be  taken  by  the  Magistrate  as 
to  the  age  ot  the  offender.  This  proceeding  would  seem,  therefore,  to  be  a 
judicial  proceeding.  The  proceeding,  moreover,  involves  an  alteration  of 
a  sentence  of  a  competent  Court  as  in  the  present  instance  o^  six  months' 
imprisonment  to  some  years  in  a  Reformatory.  The  alteration  is  made 
by  a  Magistrate  only  after  he  is  satisfied  on  two  points  which  are  submit- 
ted for  his  decision.  Supposing  he  does  not  exercise  proper  discretion  on 
those  two  points,  what  authority  is  there  to  revise  his  decision  and  set  him 
right.  ?  The  case  seems  to  us  to  come  within  the  meaning  of  a  '^  proceed- 
ing "  under  section  435  of  the  Criminal  Procedure  Code,  and  the  High 
Court,  therefore,  is  the  revising  authority.     It  seems  to  us  impossible  to 
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hold  that  the  proceeding  involving  as  it  does  the  alteration  of  a  sentence 
after  the  exercise  of  judicial  discretion,  is  not  of  a  judicial  charact^,  and 
that  the  Magistrate  is  not  referred  to  in  the  Act  gtui  Magistrate.  It  is 
doubtful  whether  it  is  a  ^^  case  "  under  section  28,  Letters  Patent^  but  it 
seems  to  us  to  come  within  section  435  of  the  Criminal  Procedure  Code. 
Holding,  therefore,  that  we  possess  revisional  jurisdiction,  we  proceed  to 
deal  with  the  cases  before  us. 

As  regards  No.  353  of  1889,  it  appears  that  the  Magistrate  directed  the 
prisoner  to  be  sent  *'  to  the  Reformatory  at  Terrowda  for  five  years  or  un- 
til he  shall  attain  the  age  of  J8.  "  The  question  arises  whether  the  Ma- 
gistrate was  not  bound  to  ascertain  the  age  of  the  prisoner,  and  in  accord- 
ance with  that  finding  to  direct  the  confinement  in  the  Reformatory  accord- 
ing to  the  rules.  It  is  not  enough  to  simply  find  that  the  offender  is  under 
the  age  of  16.  Otherwise  it  will  be  necessary  for  the  Superintendent  of 
the  Reformatory  to  make  enquiries  on  this  point.  In  the  criminal  return 
the  prisoner's  age  is  apparently  entered  as  14,  but  in  the  record  of  the  pri- 
soner's statement  before  the  Bench  of  Magistrates  the  age  is  entered  as  17 
while  in  the  proceedings  the  clerk  to  the  Bench  of  Magistrates  entered  the 
age  as  16.  We,  therefore,  reverse  the  order  of  the  Magistrate,  and  return 
the  proceedings  to  him  that  he  may  ascertain  the  prisoner's  age,  and  then 
pass  an  order  in  accordance  with  section  8  and  with  the  rules  under  section 
22  of  Act  V  of  1876.  In  case  No,  138  of  1889,  in  which  no  exception  was 
taken  to  our  jurisdiction,  as  it  arose  under  section  7,  not  section  8  of  Act 
Y  pf  1876,  it  is  clear  that  the  Magistrate  has  entirely  overlooked  the  rules 
\inder  section  22  (page  544,  Government  Gazette,  1889.)  We  must,  there* 
fore,  reverse  his  order  and  return  the  proceedings  that  we  may  pass  an 
order  in  accordance  with  section  7  and  the  rules  under  section  22  of  Act  V 
of  1876. 


1890. 

18  January  1890.  BraDwooD  <fc  Jabdinb,  JJ. 

Queen-BmppeBS  v.  Gipjl.* 

Criminal  Proc€dmre  Code  {Aet  X  (tflSBS),  See.  SlB^^rndge—Dispoial  of  Property. 
An  order  of  reference  ander  section  51S  of  the  Code  of  Criminal  Procedure  can  be  made 
only  in  respect  of  property  regarding  which  any  offence  appears  to  have   been  committed  or 
whtth  has  been  used  for  the  commission  of  any  offence. 

Obdbr. — The  order  of  the  Assistant  Sessions   Judge  directing,   under 

section   518,  Criminal   Procedure  Code,  that  certain  property  produced  in 

the  case,  including  a  sum  of  Rs.  20  in   cash,   should   be  delivered  to   the 

District   Magistrate  to  be  dealt  with  in  the  manner  contemplated  in  that 

*  Orimnal  BuHng  S  <if  1S90,    Criminal  Boference  No.  139  of  ISSS. 
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section,  is  reversed,  as  the  Assistant  Sessions  Judge  has  no  jurisdictipn 
to  make  such  an  order.  It  is  only  in  respect  of  property  regarding  which 
any  offence  appears  to  have  been  committed  or  which  has  been  used  for 
the  commission  of  any  offence  that  an  order  of  reference  can  be  made 
under  section  518  of  the  Code.  In  respect  of  a  part  of  the  property  alleg- 
ed to  have  been  stolen  in  this  case,  the  Assistant  Sessions  Judge  found 
that  the  offence  of  theft  had  not  been  committed.  The  Court  of  Sessions 
should  now  make  an  order  according  to  law  as  to  the  disposal  of  the  pro- 
perty regarding  which  the  Sessions  Judge  has  applied  for  the  orders  of 
this  Oourt. 


J3  January  1890.  Bibdwood  &  Jaedinb,  JJ. 

Queen-Em  ppe&»  v.  Motllal.* 

Cantonememt  Act  {Bombay  Act  ItloJ  \H7),  Hule  lH—Owner—Beiident  agent. 
Bale  76  of  the  Cftntonement  Halei  which  reqaires  eycrj  owner  of  certain  property  within 
the  limits  of  a  Cantooement  to  appoint  a  resident  agent,  who  shall  be  respdnsible  for  the  obter- 
Tanoe  of  the  rales  referring  to  the  owners  of  snch  proper^,  is  not  a  rale,  the  omission  to 
ccffoply  with  which  is  penal  nnder  section  11  of  the  Cantonement  Act,  1867* 

Bibdwood,  J. — Rule  76  of  the  Cantonement  Rules,  framed  under 
Bombay  Act  III  of  1867,  requires  every  owner  of  any  house,  building  or 
premises  or  other  immovable  property  within  theSimits  of  a  Gantonemeuty 
^<  not  residing  within  the  Cantonement  or  in  its  immediate  vicinity ''  to 
appoint,  within  a  certain  time  specified  in  the  Rule,  ^^  a  duly  authorized 
agent,  resident  within  the  Cantonement  or  in  its  immediate  vicinity,  who 
shall  be  answerable  for  the  observance  of  all  the  present  Rules  which  refer 
to  the  owners  of  houses  or  other  property  as  aforesaid.  "  It  is  not  quite 
clear  that  this  rule  relates  to  any  matter  mentioned  in  any  of  the  clauses 
of  section  11  of  the  Act,  in  respect  of  which  power  is  given  to  the  Govern- 
ment to  make  Rules  and  Regulations  under  section  9;  but,  assuming  that 
the  Rule  was  properly  made  under  sections  9  and  11,  still  I  cannot  hold 
that  a  breach  of  the  rule  is  penal  under  clause  11  of  section  11;  for  though 
that  clause  empowers  the  Qovemment  to  impose  penalties  on  persons 
convicted  of  the  breach  of  any  rules  and  regulations  made  under  section  9, 
still  it  does  not  seem  to  have  been  the  intention  of  the  Government  that 
the  breach  of  this  particular  rule  should  be  punishable  with  fine  or  impri-^ 
sonment.  Rule  76  is  contained  in  Chapter  III  of  the  Oanrtonement  Rules; 
and  Rule  1  in  that  chapter  provides  a  penalty  for  the  breach  of  any  rule 
contained  in  the  chapter;  but  the  special  proviso  to  Rule  76  takes  that 
Rule  out  of  the  operation  of  Rule  1.  The  proviso  says  that,  failing  the 
appointment  of  an  agent  under  the  rule,  "the  person  authorized  to 
receive  rents  or  to  act  in  any  *other  way  on  behaU  of  an  absentee  ^wner 
in  respect  of  immoveable  pioperty  aforesaid,  shall»  if  resident,  as  above 
"^     •CHsitaal  BuUng  9  ^  liQO»    Criminal  Beiiew  Ha  SSI  of  1SS9.  ~ 
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Stated,  be  considered  to  be  the  agent  appointed  for  the  purposes  of  this 
rule.  "  The  proviso  refers  only  to  the  case  of  a  resident  agent.  In  the 
present  case,  the  accused  who  resides  in  the  city  of  Ahmedabad,  seems  to 
have  had  a  gomaslda  to  whom  some  communication  was  made  with 
reference  to  the  notice  sent  to  the  accused  for  the  appointment  of  an  agent; 
but  it  does  not  appear  whether  the  gomaskta  was  resident  in  the  Gantone- 
ment  or  not.  But  even  in  cases  where  there  is  no  agent  resident  in  the 
Gantonement,  I  cannot  hold  that  the^omission  to  appoint  an  agent  constitutes 
a  punishable  breach  of  the  Rule.  The  Rule  is  one  of  procedure  only.  If  a 
landlord  does  not  appoint  an  agent,  the  only  consequence  is  that  some 
person  acting  on  his  behalf,  if  there  is  such  person  resident  in  the  Gantone- 
menty  will  be  considered  as  his  agent  for  the  purposes  of  the  Rule.  That 
is  in  such  cases  the  omission  to  appoint  is  not  to  be  regarded  as  an  offence. 
The  Government  did  not  apparently  consider  it  necessary  to  provide  for 
cases  where  there  was  no  such  person  resident.  Possibly,  it  was  thought 
that  most  absentee  Gantonement  landlords  would  have  some  resident  agent. 
Any  way,  the  proviso  indicates  very  clearly  that  the  Rule  itself  was  not 
intended  to  be  one  the  omission  to  comply  formally  with  which  was  to  be 
treated  as  penal.  Whether,  therefore,  the  accused's  gomaahta  resides  in 
the  city  or  the  camp  of  Ahmedabad,  the  conviction  is  bad  and  must  be  revers- 
ed, and  the  fine  restored. 

Jardine,  J. — I  concur.  It  is  contended  by  the  Government  Pleader 
that  the  intention  of  the  Legislature  in  enacting  section  11  clause  6  of 
Bombay  Act  III  of  1867  was  to  include,  within  the  general  terms  used,  the 
failure  to  appoint  an  agent  by  the  owner.  This  argument,  if  sound,  would 
apply  equally  to  cases  where,  in  the  event  of  failure,  the  second  part  of  Rule 
76  provides  an  agent  by  operation  of  the  Rule,  so  here  we  have  a  test  of  the 
meaning.  Now  in  such  circumstance  the  supposed  mischief  likely  to  arise 
to  the  sanitation  of  the  Gantonement  from  the  failure  to  appoint  an  agent 
4;annot  occur,  the  Rule  itself  having  specified  an  agent.  Then  if  there  is  no 
mischief  to  be  stopped,  there  is  no  reason  to  suppose  that  the  Legislature 
would  provide  a  penal  sanction.  I  am  of  opinion,  thereforOi  that  it  would 
be  iiUra  vires  of  the  Act  to  make  the  failure  to  appoint  an  agent  a  penal 
offence.  It  is  safer  to  assume  that  the  framers  of  Rule  76  intended  it  as  a 
rule  of  procedure  and  convenience,  especially  as  the  ordinary  substantive 
law  and  the  rules  legally  framed  to  define  nuisances  and  breaches  of  order 
are  the  usual  means  of  preventing  these  kinds  of  mischief.  I  would  there- 
fore quash  the  conviction  and  sentence. 
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XJ  Fehrucffy  1890.  ^  Bibdwood  &  Jabdinb,  JJ. 

QueMi-EmpP600  ▼•  FlUclva.* 

Criminal  Pneedmre  (Me  {Act  Xof\99%\  Sees.  846,  tbi^nH^ippiHg^Uagistraie^P^wert* 

WheB  a  cafe  is  reported  to  a  Digtrict  Maglttrate  bj  a  Second  CUra  Magistrate,  became 
ihe  latter  thinks  that  it  is  one  which  he  ought  not  toltrj  as  a  sentence  ot  whipping,  which  he 
is  not  competent  to  pass  woald  be  the  appropriate  panishment,  the  report  shonld  be  treated  as 
one  under  section  346  of  the  Code  of  Criminal  Procedure  and  an  order  snch  as  is  contem* 
plated  by  the  second  para  of  that  section  shonld  be  made.  The  District  MagUtrate  shonld  not 
in  snch  cases  send  back  the  case  to  the  Second  Class  Magistrate  with  special  direction  to  frame 
a  charge  under  a  particular  section  nor  ought  the  latter  to  frame  a  charge  under  section  854 
•of  the  Code  if  he  is  not  of  opinion  that  he  can  adequately  pnnisli  the  offence. 

Order. — When  the  case  was  reported  to  the  District  Magistrate,  be- 
cause the  Magistrate  Secord  Glass  thought  that  it  was  one  which  he  ought 
not  to  try  as  a  sentence  of  whipping  which  he  was  not  competent  to  pass, 
would  be  the  appropriate  punishment  (the  offender  being  a  juvenile 
offender)  the  District  Magistrate  should  have  treated  the  report  as  one 
under  section  346,  Criminal  Procedure  Code,  and  made  such  an  order  as  is 
contemplated  in  the  second  para  of  that  section.  The  Second  Class  Magis- 
trate ought  not  to  have  framed  the  charge  under  section  254,  Criminal  Pro- 
cedure Code,  as  he  was  not  of  opinion  that  he  could  adequately  punish  the 
offence.    Record  and  proceeding  to  be  returned  with  these  remarks. 


-5  March  1890,  Bibdwood  &  Jardins,  JJ. 

Queen-Emppess  v.  Gambhlp.f 

Criminal  Procedure  Code  {Act  X  <t/'l889),  Sec.  ISd^Distriet  MagiitraU-^eseions  Judge 
^^Btvisiom. 

Where  no  special  ground  is  sbown  b^  a  District  Magistrate  for  applying  to  the  High 
Court  for  an  order,  under  section  487  of  the  Code  of  Criminal  Froceduro,  report  should  be  made 
in  the  first  instance  to  the  Courl  of  Sessions,  which  has  concurrent  revieional  jurisdiction  with 
the  High  Court  under  that  section. 

Ordbr. — As  the  Court  of  Sessions  has  concurrent  revisional  jurisdic* 
tion  with  the  High  Court  in  this  matter  and  no  special  ground  is  shown 
for  applying  to  this  Court  for  an  order  under  section  437  of  the  Code  of 
Criminal  Procedure,  the  District  Magistrate  should  in  the  first  instance 
apply  to  the  Court  of  Sessions. 

The  practice  stated  in  the  case  of  Imp.  v.  Bealah  (1)  and  others  is  one 
which  has  been  followed  by  this  Court. 

•Criminal  Ruling  10  €f  1990.    Criminal  Beyle w  No.SScfl890. 
^CriminQl  SuUng  11  ^1890.    Criminal  Beferenee  No.  13  of  1900«     (I)  I.  L.  B^  U  CaL,  887« 
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Orimiiua  Procedure  Code  (Aet  X  tf  188S),  i9M,  IW^JseieUmi  SeeHeme   Juije    /Jeeeimr 

Ad  Atsittant  Sestiont  Jnd^e,  who  hms  been  ^directed  bjr  Garernment  to  tdkfi  over  ekeirge- 
oi  the  duties  ot  Jadge  and  SessioDi  Jadge  daring  the  temporarj  Tacancy  in  the  oAee,  is  not  an 
officer  appointed  to  act  as  a  Setiions  Judge  and  hai  no  jurisdiction  to  trj  any  case,  even  as  an 
AsfiBtaot  Sessions  Jndge,  nnless  it  was  made  over  to  him  by  general  or  special  order  under  the 
last  para  of  section  198  of  the  Code  of  Criminal  Procedure. 

Per  Curiam. — Mr.  Ehareghat  was  not  acting  as  a  Sessions  Judge 
when  he  tried  this  case;  he  tried  it,  therefore,  as  an  Assistant  Sessions 
Judge,  and  as  it  was  not  referred  to  him  either  by  a  special  or  general  order 
under  the  last  para  of  'section  103  of  the  Code  of  Criminal  Procedure,  he 
had  no  iurisdiction  to  try  it.  The  convictions  and  sentences  are  reversed 
The  case  must  be  retried  by  the  Court  of  Sessions. 


27  March  1800.  Bibdwood  Ss  Jardtkjb,  JJ« 

^     Queen-Emppess  v.  Umeda.t 

Forest  Jet'(4ct  FIT  of  1S78  ).  See.  41^  Bute  2B^Passe$^0misiUm  to  return  Ai## 
^Khandesh  DistrieL 

There  is  no  rule  made  under  section  41  of  the  Indian  Forest  Act,  1878,  for  the  Khandesh 
District,  which  prorides  for  the  return  of  passes  issued  under  the  Act,  and  therefore  the 
omission   to  return  one  cannot  be  held  to  be  penal. 

Per  Curiam: — There  appears  to  be  no  rule  made  under  section  41  of 
Act  Yll  of  1878  for  the  Khandesh  District  similar  to  the  one  made 
for  the  Kanara  District  (i.  e.,  Rule  12  of  the  rules  made  under  section  41) 
which  provides  for  the  return  of  passes  issued  under  the  Act  and  for  the 
substitution  of  passes  of  a  certain  colour  for  passes  of  another  colour^ 
Un(fer  section  4  clause  5  of  the  rules  it  is  necessary  that  passes  should 
specify  the  officer  to  whom  they  are  to  be  returned;  but  in  the  absence 
(^any  substantive  provision  requiring  the  holders  of  passes  to  return 
them,  the  omission  to  return  a^pass  cannot  hi  held  to  be  penal  under 
the  rules.  The  conviction  and  sentence  must  therefore  be  reversed.  The 
fine,  if  paid,  to  be  restored. 


2  April  1890.  Bibdwood  A  Jabdiki,  JJ,. 

In  pe  Ampa  Nathu.ft 

Criminal  Procedure  Code  (Act  X  ef\BS%\  Sec.  ^M-^Diepoedl  of  prcipcrtp. 

Section  577  of  the  Code  of  Criminal  Procedure  must  bo  limited  to  the  offence  actually  under 

inyestigation.    Property  used  for  the  commission  of  anj  offence  not  under  investigatioo.  or  pro» 

perty  regarding  which  no  offence  under  inrestigation  appears  to  hare   been  committed,  cannot 

be  dispoMd  of  bgr  an  order  under  the  section. 

^riminoi  Bulmg  19  o/ 1890.  Criminal  Beriew  No.  SI  of  ISSO.  t<^riminal  ReTiew  Mo.  78  onsVO.. 
WCriwUual  Ruling  16  ^1890.    Criminal  Application  for  Berision  Mo.  436  of  IS89. 
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Md  not  the  report  now  made,  rnnit  be  the  basis  of  any  order  that  we  can 
now  make  on  the  application  before  us.  That  judgment  ivplies  that  the 
anklets  found  in  the  possession  of  the  relations  of  the  deoeasd,  Hira 
Ookaly  were  the  property  of  the  applicant,  Amra  Nathu.  The  Sessions 
Judge  acquitted  him  of  the  offence  of  giving  the  anklets  to  those  relations 
as  a  bribe  to  induce  them  to  make  no  complaint  about  the  death  of 
Hira;  but  he  found  that  his  mother  gave  the  anklets  to  the  relations 
and  he  evidently  suspected  that  the  applicant  was  cognizant  of  the 
use  to  which  they  were  being  put;  and  he  ordered  them  to  be  sold 
and  the  proceeds  to  be  credited  to  Qovernment. 

It  has  been  argued  on  behalf  of  the  Government  that  this  order  can  be 
supported  under  section  517  of  the  Code  of  Criminal  Procedure,  because 
the  Sessions  Judge  was  clearly  of  opinion  that  the  anklets  were  property 
**  regarding  which  "  an  offence  appeared  **  to  have  been  committed/'  But 
if  they  were  given  as  a  bribe,  they  were  given  by  a  person  not  under 
trial  for  so  giving  them  to  persons  who  were  not  under  their  trial  for 
receiving  them.  It  does  not  appear,  therefore,  how  there  were  any  legal 
grounds  on  which  the  Sessions  Judge  could  find  that  any  offence  had 
been  committed  regarding  the  anklets.  The  only  offence  under  investi- 
gation before  tbe  Sessions  Judge  was  one  alleged  against  the  applicant 
and  that  offence  was  not  proved.  For  the  purposes  of  section  517, 
therefore,  the  Sessions  Judge  could  only  find  that  no  offence  appeared 
to  have  been  committed  regarding  the  anklets.  The  application  of 
the  section  must  clearly  be  limited  to  the  offence  actually  under  investi- 
gation in  an  enquiry  or  trial.  Property  used  for  the  commission  of 
any  offence  not  under  investigation  or  property  regarding  which  no 
offence  under  investigation  appears  to  have  been  committed  cannot  be 
disposed  of  by  an  order  under  the  section.  The  Sessions  Judge  had  no 
jurisdiction,  therefore,  to  order  the  property  in  the  present  case  to  be  sold 
and  the  proceeds  to  be  credited  to  Government.  In  the  circumstances 
of  the  case  he  should,  we  think,  have  allowed  the  anklets  to  remain  in 
the  possession  in  which  they  were  found,  and  left  the  applicant  to  assert 
his  right  to  them  by  civil  suit  or  otherwise  as  he  might  be  advised^ 
We  reverse  the  Sessions  Judge'a  order  and  direct  that  the  anklets  be 
restored  to  the  possession   of  the   relations  of  Hira. 

Jardine,  J. — The  order  of  the  Sessions  Judge  giving  the  property 
to  Government  is  in  my  opinion  wrong  as  no  Statute  vests  the  ownership 
or   possession  of  such    property   in   Government  as  if  it  were  treasure, 
trove  or  unclaimed  property.     It  is  not  distinctly  found  to  have  been 
corruptly  received  by  the  possessor  as  a  bribe:  it  if  had  been  so  received^ 
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the'  Courts  would  not  aid  the  briber  to  get  it  back:  Blaehford  y.  Pfubm  (1) 
cited  in  Leake  on  Contracts  under  Illegal  Contracts;  8tary*$  £q.  Jur.  section 
61.  I  am  of  opinion  then  that  the  Court  will[fulfil  its  judicial  duty  if  it 
returns  the  property  to  the  person  from  whom  it  was  taken,  leading  any 
person  who  claims  it  under  a  superior  title  to  the  ordinary  remedy,  when 
the  person  in  possession  can  plead  any  right  he  may  h^ive  to  retain  it. 


ii4  April  1890.  BfRDwoOD  k  Jardins,  J  J. 

Queen-Emppess  v.  GoiMtl  * 

Ptiwl  Code  {Aet  XLVa^  1S60),  See,  193— Folttf   endenee-^aniradietory  etatements. 

The  accased  was  conricted  on  an  alternatiye  charge  of  giviog  false  evidence  bj  making 
two  coDtradictorj  statements,— one  in  188S  and  the  other  in  1PS7.  There  was  no  finding  that 
either  of  the  statements  was  false.  On  his  attention  being  called,  while  under  examination  in 
1887,  to  the  contradiction,  he  said,  **  If  each  statement  has  been  made  bj  me  in  mj  preyioos 
deposition,  the  same  may  be  true" : — 

Held,  that  the  accused  must  be  taken  to  hare  withdrawn  the  statement  at  first  made  in  his 
later  deposition,  and  that  he  had  the  right  to  do  so,  for  a  deposition  must  be  read  as  a  whole 
And  a  witness  mast  alwajs  be  giren  an  opportunitj  of  correcting  anj  answer  given  hy  him;  and 
the  statement  that  he  finally  makes  must  be  taken  to  be  the  eridence  that  he  intended  to  gire* 

Per  Curiam: — In  his  deposition  of  the  23rd  August,  1886,  the  accused 
said  that  Ekoba  walad  Nathu  had  been  in  his  service  for  10  or  15  years 
And  that,  before  that,  he  was  in  the  service  of  Ramchandra  Mahadaji.  In 
his  deposition  of  18th  November,  1887,  he  said  that  Ekoba  was  not  in  the 
service  of  Ramchandra  Mahadigi  during  his  life-time.  For  making  these 
contradictory  statements,  the  accused  has  been  convicted,  on  an  alternative 
charge,  of  giving  false  evidence.  There  is  no  finding  that  either  of  the 
statements  is  false.  The  Magistrate  has  failed  to  notice  that,  in  his  later 
^lepositiouy  the  accused  modified  the  statement  made  by  him  therein.  On 
liis  attention  being  called  to  the  statement  in  his  earlier  deposition  of  23rd 
August,  1886,  he  said:  ^'  If  such  statement  has  been  made  by  me  in  any  pre- 
vious deposition,  the  same  may  be  true. "  He,  therefore,  withdrew  the 
statement  at  first  made  in  his  later  deposition  and  he  had  the  right  to  do  so: 
for  a  deposition  must  be  read  as  a  whole  and  a  witness  must  always  be  given 
an  opportunity  of  correcting  any  answer  given  by  him  and  the  statement 
that  he  finally  makes  must  be  taken  to  be  the  evidence  that  he  intended  to 
give  (c/.  Segina  v.  Balkriahna  Appaehetj  (1)  and  Oomyn'e  Digest, 
Justice  of  the  Peace,  p.  102).  If  this  test  be  applied  to  the  deposition  of 
the  18th  Novemberi  1887,  it  appears  that  there  was  no  contradiction  between 
the  two  depositions. 

We  must,  therefore,  reverse  the  conviction  and  sentence  and  we  acquit 
,  the  accused. 

<1)  S  T.  B.  79.  ^OrimiMl  Bmlimff  IS  <(/'  1S90.  Criminal  Application  for  Bevitioa  No.  SO  oi  ISSO. 
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22  March  1890.  B.irdwOOd  &  Cindt,  JJ. 

Queen-EmppeMi  v.  ^Wapdhan.* 

PsHol  Chde{Aet  XLFeflBdO)  See*  198— Fa/M  effidenee^Altemative  charge. 
It  is  nol  permissible  to  charge  a  person  in  the  alternatiye  in  that  he  gave    false  evidence 
either  before  the  Chief  Constable  or  the  Magistrate,  as  the  one  is  an  entirely  distinct  offence 
from  the  other. 

Peb  Curiam. — This  case  has  not  been  properly  tried.  In  the  first 
instance,  as  the  offence  of  giving  false  evidence  before  a  Chief  Constable 
falls  under  the  latter  part  of  section  193  of  the  Indian  Penal  Code,  while 
the  offence  of  giving  false  evidence  in  a  stage  of  a  judicial  proceeding  is  an 
entirely  distinct  offence  falling  under  the  earlier  part  of  section  193|  a 
charge  in  the  alternative  that  the  accused  gave  false  evidence  either  before 
the  Chief  Constable  or  the  Magistrate  was  improper  (see  Imperatrix  v. 
Kahhai  Ujam  (1)  and  Imperairiaj  v.  Ramji{2)),  The  conviction  and 
sentence  should,  therefore,  be  reversed  and  a  fresh  trial  ordered,  at  which 
the  procedure  laid  down  in  Imperatrix  v.  Kahhai  Ujam  should  be 
strictly  followed.  Again,  the  statement  taken  down  in  writing  by  the 
Chief  Constable  is  not  evidence  of  the  statement  made  by  the  accused 
to  him.  The  only  evidence  of  that  statement  wouJd  be  the  accounts  of  it 
given  by  the  persons  who  heard  it  made,  though  the  statement  in 
writing  could  ot  course  be  used  by  the  Chief  Constable  for  the  purpose  of 
refreshing  his  memory  (see  Imperatrix  v.  Sitaram  (3) ).  The  Magistrate 
erred  in   recording  the    Constable's   statement  as  evidence  in  this  case. 

The  Court  reverses  the  conviction  and  sentence  and  orders  that  the 
accused  be  retried  by  the  Magistrate,  First  Class. 


16  Jv/ne  1890.  Birdwood  &  Candy,  JJ^ 

Queen-Emppeos  v.  Asoensao.t 

Jbkari  AeH  Bom,  Aet  FT  of  IS7S  \  See.  d^Liquor^Imporiation. 
Under  section  9  of  the  Abkari  Act  the  importation  of  liqnor  into  a  port   is    not  complete 
till  the  person  importing  it   has  had  an  opportunity  of  paying  the  dnty  thereon  at  the  Costoms 
bonse. 

The  accused  was  charged  with  importing  58  bottles  of  wine  from 
Qoa  into  the  port  of  Karwar  in  British  India  without  payment  of  duty  • 
He  was  therefore  prosecuted  under  section  9  of  the  Bombay  Abkari  Act, 
1878,  and  sentenced  to  pay  a  fine  of  Rs.  J5  by  the  First  Clas» 
Magistrate  of  Karwar. 

T^ie  District  Magistrate  of  Kanara.  being  of  opinion  that  the  conviction 
was  illegal,  referred  this  case  to  the  High  Court,  stating: — 

*""""""""""""""""""""  •Criminal  Reference  No.  84  of  1890,       — — — — 

^Orimimd  BmUng  17  of  1890,    Criminal  Befereaee  No.  88  of  1800. 

(nCr.RH«fi^P«388.    (8)  I,  I«,  B.,  10  Bom,,  p.  184.    (8)M:..B^  11  Boa^  887. 
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^^  The  accused  in  his  defence  has  cited  para  2  of  the  Government  of 
India's  Notification  No.  9,  dated  3rd  January  1880,  published  at  p.  37  of 
the  Bombay  Qovernment  Gazette,  passed  in  connection  with  the  Anglo 
Portuguese  Treaty,  under  the  provisions  of  which,  he  states,  it  is  clear  that 
the  duty  could  be  paid  on  wines  exported  from  Goa  into  British  India. 
The  British  Consul  at  Goa,  who  was  written  to  on  the  subject,  is  under 
the  impression  that,  under  similar  circumstances,  European  winesi 
taken  from  Goa  to  Bombay  by  passengers,  are  allowed  to  be  imported 
there  on  payment  in  Bombay  of  the  daty  due. 

^*  The  Commissioner  of  Customs,  Bombay,  is  also  of  opinion  that  the 
conviction  is  bad  at  law,  on  the  following  ground:  '  The  liquor  seized  in 
the  case  under  reference  is  not  alleged  to  have  been  of  Indian  manufacture. 
It  was  apparently '  of  European  Manufacture,  and,  not  having  been  ac- 
companied by  a  certificate  from  a  duly  authorized  Portuguese  officer  of  the 
nature  contemplated  in  the  Notification  of  the  Government  of  India  quoted 
above,  was  liable  to  the  payment  of  customs  duty  under  the  provisions  of 
the  sea  Customs  Act,  1878,  and  the  Indian  Tariff  Act,  1882,  and  therefore 
could  be  legally  imported  into  Earwar,  after  payment  of  the  duty  thereon,^ 
in  accordance  with  the  provisions  of  section  9  of  the  Bombay  Abkari  Act, 
1878.  It  is  true  that  that  section  requires  that  the  duty  must  be  paid 
before  importation  and  that  according  to  the  definition  of  ^  import '  in 
section  3,  the  act  of  importing  was  completed  as  soon  as  the  steamer 
carrying  the  liquors  arrived  in  British  waters  in  the  port  of  Karwar.  But 
I  think  that  in  cases  of  this  nature  the  law  must  be  construed  liberally 
and  that  it  should  be  held  that  the  liquor  became  liable  to  the  payment  of 
duty  when  it  reached  British  India,  but  that  the  duty  was  to  be  paid  in 
accordance  with  the  provisions  of  the  Sea  Customs  Act. ' 

^'  It  appears  from  the  evidence  that  the  accused  had  no  intention  of 
evading  the  payment  of  the  duty,  and  that  he  had  offered  to  pay  it.  In 
these  circumstances,  I  think  that,  no  offence^ was  committed  against  the 
provisions  of  the  Bombay  Abkari  Act." 

Order. — The  Court  thinks  that  for  the  purposes  of  section  9  of  Bombay 
Act  y  of  1878  the  importation  of  the  liquor  in  question  ought  not  to  be 
lield  to  have  been  completed  till  the  accused  had  had  the  opportunity  of  pay- 
ing the  duty  thereon  at  the  Customs  house  at  Karwar.  The  conviction  and 
sentence  are,  therefore,  reversed  and  the  fine,  if  paid,  ordered  to  be  refunded. 


l6  June  1890.  Birdwood  ^  Ca9dt»  i3. 

Oovepnment  of  Bombay  v.  Dhairo.* 

Abkari  AU  (Bom.  Act   VI  of   IS7S)    See.  48    {fy-Liqutyr^Eoitusing    apfaratui^ 
LiabUitjf. 

•MrniMl  JBMing  18  •/lM>r  G&iliial  Appeal ^8g|(^ W  im,  ^  " 
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Where  apiMmtiu  for  mamifaetiiri*^  Hqiior  li  found  in  a  house,  it  is  esfe  doetHne  «o  Uf 
-aoim  that  the  head  of  the  home  ihottld  be  prooeeded  agaioit :  fince  it  it  obTionelx  poetible  I9 
july  favilj  that  a  aoB  m%j  act  in  contraTenlion  of  the  Ac^  while  the  father  may  be  quite 
innocent,  thoogh  the  material  for  illicit  manofactare  maj  be  actnal^  in  a  room  of  the  honse  he 
If  liTing  in* 

Per  Curiam  ; — The  accused  was  convicted  by  the  Magistrate,  Krit 
Cllassy  under  section  43  (/)  of  Bombay  Act  Y  of  1878  of  possessing  appara* 
tus  for  the  purpose  of  manufacturing  liquor  in  contrayention  of  the  Act. 
The  Sessions  Judge  acquitted  him  on  appeal  on  the  ground  that  it  was 
'inexpedient  for  the  officers  of  the  Abkari  Department  to  proceed  in  such 
cases  against  the  eldest  son  in  a  family  while  the  father  was  alive.  He 
says  : — ^*  I  do  not  think  it  was  absolutely  illegal  to  proceed  against  the 
eldest  son  when  the  father  was  alive.  But  I  think  it  was  inexpedient  to 
do  so.  The  head  of  the  house  should,  it  appears  to  me,  be  invariably 
proceeded  against."  We  cannot  accept  the  principle  here  laid  down  as  a 
proper  one  for  the  guidance  of  the  Sessions  Judge  in  disposing  of  the 
appeal  before  him.  The  question  in  the  case  was  whether  the  accused  was/ 
as  a  matter  of  fact,  in  possession  of  any  material,  still,  ytensil,  implement 
or  apparatus  for  the  purpose  of  manufacturing  liquor  in  contravention 
of  Bombay  Act  Y  of  1878  or  of  any  rule  made  under  the  Act.  It  is 
obviously  possible  in  any  family  that  a  son  may  act  in  contravene 
tion  of  the  Act  while  the  father  niay  be  quite  innocent,  though  the  ma* 
terial  for  illicit  manufacture  may  be  actually  in  a  room  of  the  house 
he  is  living  in.  The  question  in  any  such  case  must  be  one  of  fact.  It 
is  not  a  question  of  civil  responsibility  but  of  conduct  made  penal  under 
the  Act.  This  question  of  fact,  so  far  as  the  accused  is  concerned,  the 
Sessions  Judge  has  not  dealt  with  at  all.  We  must,  therefore,  reverse 
his  order  of  acquittal  and  direct  him  to  rehear  the  appeal. 


19  June  1890.  Bibdwood  &  Oahdt,  JJ. 

CatttoMsMiil  Bulsi^BtOe  S/^^PMie    Bmi^Bnerotnhmwni-^anioument   €hmmitU§^ 

Before  a  person  can  be  convkM  nnder  Bale  69  (S)  cf  the  CaBtonememt  Bulet,  cf  the  offmce 
of  encroachment  bj  erecting  a  btlMf ng  on  a  pnbHe  road,  it  is  neceiiarj  that  the  Cantonement 
Magietrate  ehonld  hare  made,  with  the  sanction  of  the  Oantonement  Committee^  such  declaration 
in  respect  of  the  bailding  as  b  contemplated  in  that  mle«  The  omission  to  make  such  a  de» 
claration  cannot  be  cmred  by  a  sanction  giyen  by  the  committee  after  the  trial. 

Per  Curiam.  — The  Court  reverses  the  conviction  and     sentence  ag 

there  is  nothing  to  show  that  before  the  Cantonement  Magistrate  convicted 

the  accused  under  Rule  59  of  the  Cantonement  Rules,  he  had  made,  with  the 

sanction  of  the  Cantonement  Committee,  any  such  declaration  in  respect  of 

^Orimimoi  B»Um§  19  qf  1S90.    Criminal  Reference  No.  as  of  1S90. 
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the  building  which  the  aocused  was  making  as  is  contemplated  in  that 
Rule,  If  no  such  declaration  was  made,  there  was  no  offence  against  the- 
Rule.  The  omission  to  make  it  cannot  be  cured  by  a  sanction  given  by 
the  Committee,  after  the  trial,  to  the  Magistrate's  proceedings.  The  Court- 
notices  further  that,  it  was  a  grave  omission  on  the  part  of  the  Cantonement 
Magistrate  to  frame  no  register  of  the  case  as  required  by  section  263  of 
the  Code  of  Criminal  Procedure. 


16  JwM  1800.  BiBDWoOD  &  Jabdini,  JJ.. 

Queen-Emppeswi  v.  Fpanois  Xaviep.* 

Indian  PmuU  Code  {Act  XLFcf  I960),  Sec.  Tl-^ame  act^Separaie  punithment$. 
It  is  not  kgal  to  scBtence  an  accosed  person  to  tvo  separate  punishments,  for  what  is  snbs- 
tantially  the  same  act,  though  It  falls  nnder  two  separate  definitions  of  offences. 

Order. — The  Court  reverses  the  conviction  and  sentence  of  three  mon- 
ths' rigorous  imprisonment  passed  by  the  Sessions  Judge  under  section  420- 
of  the  Indian  Penal  Code  as  it  was   not  legal  to  sentence  the  convict  to  two- 
separate  punishments  for  what  was  substantially  the    same  act  though  it 
fell  under  two  separate  definitions  of  offences. 

With  reference  to  his  remarks  at  the  close  of  his  judgment  it  should 
be  pointed  out  to  the  Sessions  Judge  that  there  may  be  cases  of  cheating 
as  defined  in  section  415  which  do  not  come  within  the  provisions  of  section 
420  which  relates  to  Sessions  cases  of  cheating  in  which  the  person  cheat- 
ed has  been  induced  to  deliver  property  or  to  make,  alter  or  destory  the 
whole  or  any  part  of  a  valuable  security  or  any  thing  which  is  signed  or 
sealed  and  which  is  capable  of  being  converted  into  a  valuable  securit]^« 
Section  415  includes  cases  in  which  the  person  cheated  has  been  simply  in«^ 
duced  to  do  or  omit  to  do  any  thing  which  he  would  not  do  or  omit  if  he 
were  not  so  deceived. 


19  June  1890.  BfRDWooo  &  Gandt»  JJ^ 

In  re  Shivpam.t 

Criminal  Precedure  Code  {Act  Xef}9St\  Sec.  iSB-^Jfaintenmee^WifC'-'Adnlterp. 
V^'here  there  has  been  a  desertion  of  the  hnsband  for  many  years,  conpled   with  adaltery^ 
and  no  attempt  to  seek  the  hnsl>and*s  pardon  for  past  miseondnct,  the  wife  is  not  entitled  to  an 
order  for  maintenance  nnder  section  4SS  of  the  Ck>de  of  Criminal  Procedure,  merely  because,  at 
the  time  when  she  makes  her  application  she  is  not  **  living  in  adultery.** 

Per  Curiam  : — We  think  that  the  Magistrate  has  put  too  literal  a 
construction  on  the  words  **  living  in  adultery  "  in  section  488  of  the  Code 
of  Criminal  Procedure.  He  finds  that  Parvati  ran  away  from  her  hus- 
band's house  12  years  ago  with  her  servant,  and  that  she  only  returned 
from  Bombay  last  year  ;  and,  then,  not  to  her  husband's  house.     In  June 

^Criminal  Bmln^  80  eflS90.    Criminal  Appeal  No.  115  of  1890. 
jOHwdnul  Uniimg  SI  ^  1S90.    Criminal  Application  for  Reykion  No.  S9  of  1890. 
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4asty  she  became  the  motber  of  a  child  whose  father  was  not  her  husband. 
She  admits  that  she  has  not  asked  her  husband  to  take  her  back.  In  the 
elrcumstances,  she  is  not  entitled  to  claim  maintenance  from  her  husband 
on  the  plea  that  she  is  not,  at  this  moment ,  living  in  adultery.  In 
^application  No.  199  of  1887,  decided  on  the  28th  November,  1887,  we  held 
that  adultery  subsequent  to  an  order  for  maintenance  disentitles  a  wife  to 
claim  9k  continuance  of  the  maintenance  and  entitles  the  husband  to  apply 
for  a  cancellation  of  the  order.  So  when,  as  in  the  present  case,  there  has 
been  a  desertion  of  the  husband  for  many  years,  coupled  with  adultery,  and 
no  attempt  to  seek  the  husband's  pardon  for  past  misconduct,  the  wife  is 
not  entitled  to  an  order  for  maintenance  under  section  488  of  the  Code, 
merely  because,  at  the  time  when  she  makes  her  application,  she  may^  not 
be  ^*  living  in  adultery."  She  does  not  come  into  Court  with  clean  hands, 
and  the  Oourt  may,  in  such  a  case,  rightly  remain  passive  (I  Bright^ s 
Law  of  Husband  and  Wife  p.  265).  We  dispose  of  the  present  case  with 
reference  only  to  its  own  particular  circumstances.  We  do  not  say  that, 
in  no  circumstances,  could  a  wife,  who  has  been  guilty  of  adultery,  claim 
protection  under  the  Oode.    The  Magistrate's  order  must  be  reversed. 


t  June  2S90.  Bibdwood  &  Oahdt,  JJ. 

Queen-Emppess  v.  DIflrambup.* 
Diitriei  MuwMpal  Act  (Som.  Act  VI  of  1S73X  See.  SS^Street^-^be^ng  eM  uf  nature 
To  obej  the  call  of  natare  elsewhere  than  In  a  fireet  if    not  an   offence  under  tection  SS 
mf  the  Bomhaj  District  Mnnicipal  Act,  lS7a. 

Order — As  the  accused  did  not  obey  a  call  of  nature  in  a  street 
his  act  is  not  penal  under  section  53  of  Bombay  Act  VI  of  187^.  The  Court, 
-therefore,  reverses  the  conviction  and  sentence  and  directs  the  fine,  if  paid, 
to  be  refunded. 


17  July  1890.  Bibdwood  ^  Oakdt,  Jl, 

Queen-Emppess  v.  GaniMtt.    Queen-Emppess  v.  Nup  Mahomed.t 

Arms  Aet  (Xl  ef  187S>-^mt— ^/y«ar. 
The  carrying  of  a  ipear  it  not  an  oAnce  against  section  19  (  s  )  of  the  Arms  Ad^  1S7S, 
i^ecanse  under  clause  if)  of  section  S  of  the  rulei  under  section  t7  of  the  Act,  spears  are  exempt* 
•edfrom  the  operation  of  the  prohibition  contained  in  sections  IS,  14, 15  and  16  of  the  Act. 

In  this  case  the  accused  was  tried  by  the  First  Class  Magistrate  of 
Nandarbar  and  convicted  under  section  19  ^(  «  )  of  Act  XI  of  1898  ( India  ) 
and  sentenced  on  7th  April  1890  to  pay  a  fine  of  Rs.  10,  in  default  to  suffer 
irigorous  imprisonment  for  one  month. 

The  District  Magistrate,  in  making  the  reference  to  the  High  Courts 
«tated: — 

•Criminal  Ruling  U  ef  1S90.    Criminal  Reriew  No.  134  of  1S90. 
tCrJMinal  Hull a^  25  of  ISSO.    Criminal  Reference  No.  60  of  1S90. 
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^*  The  Aocused  ia  thii  case  was  arrested  for  killing  a  cow  with  a  spear  ^ 
he  has  been  tried  £9 r  the  offence  of  mischief  and  also  for  an  offence  under 
the  Arms  Act. 

Under  clause  (i  )  of  section  2  of  the  Rules  under  section  27  of  the  Arms^ 
Act  (No.  618  dated  6th  March  1879)  spears  are  exempted  in  Bombay  Presi- 
dency from  the  operations  of  all  prohibitions  and  directions  contained  in 
sections  13, 14,  15,  16  of  the  Indian  Arms  Act  XI  of  1879  and  therefore  the 
carrying  of  a  spear  is  no  offence,  I,  therefore,  request  that  the  conyiction 
and  sentence  in  this  case  may  be  reversed  and  fine  ordered  to  be  refund^ 
to  the  accused.  " 

Obdbb. — For  the  reasons  given  by  the  District  Magistrate  the  Court 
reverses  the  conviction  and  sentence  and  directs  the  fine^  if  paid,  to  be 
refunded. 


17  July  1890.  BiBowoOD  A  Jabdivi,  JJ«. 

Queen-Bmppeos  v.  Takule.* 

Evidence  Aet  (Jo/lS7S),  See.  Itn-^SUUwieni  hp  a  witneee^Chief  CanetahU'^Eviienee^ 
-''Oerrobaraiiom. 

A  ftmtemeat  made  bj  s  witness  to  a  Chief  Constable  may  be  prored,  under  section  157 
of  the  Indian  Bvidence  Aet,  in  order  to  corroborate  the  testimonj  of  a  witness.  Snch  m 
statement,  standing  hj  itself,  is  no  eTidence  on  which  a  conriction  can  be  based. 

Pbb  CuBiikii: — In  the  woman  Yeshwada's  deposition,  which  is  written, 
by  the  Magistrate  with  his  own  hand,  and  is  almost  illegible,  we  can  find 
no  statement  implicating  the  accused  Yakub  in  any  degree  more  than  she- 
implicates  the  accused  Bab^ji,  who  was  acquitted  by  the  District  Magis- 
trate on  appeal.  The  District  Magistrate  seems  to  have  confirmed  the  con- 
viction  recorded  against  Yakub,  because  Yeshwada  had  told  the  Chief  Cons* 
table  that  Yakub  has  assisted  Baban,  the  principal  offender,  in  taking  her 
out  of  her  husband's  keeping.  But  any  statement  made  to  the  Chief  Cons* 
table  could  only  be  used  under  section  157  of  the  Evidence  Act,  in  order  to 
corroborate  evidence  given  by  Yeshwada  at  the  trial.  If  no  statement 
was  made  by  her  at  the  trial  to  the  effect  that  Yakub  had  assisted  Baban, 
there  was  nothing  in  her  evidence  to  corroborate.  All  that  she  really 
says  is  that  Yakub  was  with  Baban  while  the  latter  was  taking  her  away» 
Similar  evidence  affecting  Babigi  was  held  by  the  District  Magistrate  to 
be  insufficient  to  support  his  conviction.  The  statement  made  by  Yesh- 
wada to  the  Chief  Constable,  standing  by  itself,  can  furnish  no  legal  basis 
for  the  conviction  of  Yakub.  We,  therefore,  reverse  the  conviction  and 
sentence  passed  against  the  accused  Yakub  and  direct  that  he  be  set  at 
liberty. 

•Crimitml  BmUmg  SS  •/  IS90.  Criminal  Application  for  Beyision  No.  ISl  of  1S90. 
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Qa6#ii*BiapPMMi  V.  JlTa  Jeths.* 

The  acoued  were  tried  at  one  trial  hf  the  Join^  Seteioiu  Jadge  of  Ahmedahad  oi  the 
folWiriog  aharges  :— alltha  aoemed  on  a  charge  nnder  section  401,  Indian  Penal  Code;  aocnsed 
Hot.  8  and  4  on  joint  charges  nnder  sections  8S8  and  S80,  Indian  Penal  Oodc,  accnsed  No.  4  on 
two  separate  charges  iinder  section  411,  Indian  Penal  Code;  aocnsed  No*  1  on  charges  nnder 
sections  8S8  and  380,  Indian  Penal  Code;  accnsed  No9.  1  and  8  on  two  joint  charges  nnder 
tectioBS  8S8  and  880^  Indian  Penal  Code.  The  Joint  Sessions  Judge  tried  all  these  charges 
together,  as  section  885,  Criminal  Piocednre  Code,  seemed  to  him  to  favour  sneh  a  prooednro 
and  as  the  accused  did  not  object  to  his  so  doing  t^ 

Held  (I)  That  the  trial  of  all  the  accused  en  all  the  heads  of  the  charge  was  opposed  to 
section  884,  Criminal  Procedure  Code. 

(8)  But  that  though  it  was  nnnecessary  for  the  Joint  Sessions  Judge  to  try  the  accused  on 
(he  separate  heads  of  charges  under  sections  888,  880  and  4II,  Indian  Penal  Code,  it  was  not  only 
ptrmissiblB,  hut  eten  necessary  to  record  eridence  under  those  heads  in  order  to  proTe  the  charge, 
under  section  401,  Indian  Penal  Code. 

Order. — It  was  unnecessary  in  this  case  for  the  Joint  Sessions  Judge 
to  try  the  accused  on  the  separate  heads  of  charge  (h)  to  (A).  It  was, 
however,  quite  permissible  to  record  evidence  under  those  heads  when  they 
had  once  been  framed;  and  it  would  have  been  necessary  to  record  that 
evidence  whether  the  heads  of  charge  (6)  to  (h)  had  been  framed  or  not  in 
order  to  prove  the  charge  under  section  401  of  the  Indian  Penal  Code 
(see  Regvna  v.  Shrircmi  Venhatasami  (1)).  It  would  have  been  aufficient  to 
have  recorded  a  coaviction  only  under  that  section.  The  trial  of  the  accused 
on  all  the  heads  was,  indeed,  opposed  to  section  S34  of  the  Code  of  Criminal 
Procedure.  It  is  clear,  however,  that  in  the  present  case,  the  accused  were 
in  no  way  prejudiced.  It  is  not  necessary,  therefore,  to  set  aside  the 
convictions  under  any  of  the  heads  (b)  to  (A).  The  record  and  proceedingt 
should  be  returned  with  these  remarks. 


24  July  1890.  Bibdwood  A  Oavdt,  JJ. 

Queen-EmpFess  v.  Dhavlya.t 

DUMet  Police  Act  (Bom.  Act  VTll  4/  1867),  8te.  7— iMotf  AM— rtUa|rs  Uhmre^ 
AMiUUmg  Pmblie  Works  Department.  ^ 

A  Police  Patel  has  no  anihoilt|r»  under  section  7  of  the  Boahay  District  Police  Act,  to  order 
the  village  ICahars  to  assist  a  subordinate  officer  of  the  Public  Works  Department  in  measuring 
the  high  road. 

Pbr  Curiam  : — The  accused  were  convicted  under  clause  1  of  section 
15  of  Bombay  Act  VIII  of  1867  of  refusing  to  obey  a  lawful  order  issued  by 
a  Police  Patel.  The  order  was  one  requiring  the  accused,  who  are  Tillage 
llahaiy,  to  assist  a  tuboxdinate  officer  of  the  Public  Works  Department  in 

^CriminalBulimg  i7^n90.    Criminal  Beriew  No.  146  of  1899.    (1)  Sifad.  &.  C.  B»  ISO. 
^OriminalBuUngMfif  1990,    Criminal  Reference  No  80  of  iSse. 
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measuring  the  high  road.     There  is  no  provision  in  Bombay  Act  YIII  of 
1867  which  empowers  a  Police  Patel  to  call  the  village  servants   to  assist 
the  officers  of  the  Public  Works  Department.    This  authority  over  village 
servants  is  defined  in  section  7  of  the  Act.    He  can    require  them  to  aid 
bim  in  performing  the  duties  entrusted  to  him ;  and  those  duties  are  des- 
oribed  in  section  6,  which  does  not  impose  on  the  Police  Patil  the  duty   of 
Tendering  assistance  to  officers  of  the  Public  Works  Department.     It   was 
beld  in  Regma  v.  Ukha,  8av  (1)  that  a  Police  Patil   could  not  be  legally 
convicted  under  section  9  of  the  Act  for  neglecting  to  report   an  encroach- 
ment   made  by  villagers   on  a   public   road,   as  the  duty   of  reporting 
encroachment  on  the  road  was  not  a  duty  legally  imposed   on   a  Patil   by 
the  Act.     The  order  given  in  the  present  case  cannot,  we  think,  be  treated 
as  an  order  which  the  Mahars  were  bound  by  law  to  obey.     We   reverse 
the  conviction  and  sentence  passed  against  the  accused   and  direct  the 
finesi  if  paidy  to  be  refunded. 


^  July  1890.  BiBowooo  &  Oahdt,  JJ. 

^    Queen-BmppeMi  v.  Mukund.* 

Abkari  Act  iBom.  Act  Fc/WS^See.  4a  (fy^Apparatus^Pdis^Ham-^InientwH. 

To  rapport  a  convleCloii  ander  secthm  43  (/)  of  tLe  Bombaj  Abkari  Act,  IS7S,  it  ii  not 
mnflScient  to  proye  that  the  apparatus  in  the  poitetsioii  of  the  aocated  it  rach  a«  can  be  oted 
for  the  parpoM  of  jnannfaetaring  liqaor  or  any  intozicatiDg  drag;  but  it  nmst  be  proved  that 
he  has  the  apparatus  in  his  possession  for  that  purpose. 

In  this  case  the  accused  was  convicted  by  the  Second  Glass  Magis- 
trate of  Bhiwandi  for  the  offence  of  keeping  in  his  possession  materials 
for  manufacturing  illicit  liquor  under  section  43  (^)  of  the  Bombay  Abkari 
Act. 

Oedbr — The  conviction  in  this  case  is  opposed  to  the  ruling  in  the 
«ase  of  l^imcEa  V.  Eo^  (1).  We,  therefore,  reverse  the  conviction  and 
sentence  and  direct  that  the  fine,  if  paid,  be  restored. 


.1^4,  July  1890.  BiBOWOOD  &  Oahdt,  JJ. 

Queen-BmppeMi  ▼.  Tstnysut 

Evidenet  Aot{I<^  IS72),  See.  iO^Confesiion^**  made  •»— ••  at  the  iHal  '^-^Admieeib^ 
\llt^  tf  etn^eeeiim. 

Section  80  of  the  Indian  Evidence  Act  is  not  to  be  read  as  if  the  words  **  at  the  trial  ** 
were  inserltd  after  the  word  **  made  *'  and  the  word  **  recorded  **  snbstitnted    for  the  wold 

-**  proved  *'. ^_^^_.««--^_------_-----_-^______«^ 

-•OHwdnal    BtUieg  f9  ef  1S90.    Criminal  Application  for  Be?ision  No.  ISS  of  1S90*  (7)  Bouu 

H.  C  1S6S. 
XI)  L  L.  B,  9  Bom.,  656,    f  Criminal  Buying  SO  qf  1890,  Criminal  Appeal  No.  809  of  1S9CC 
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Benee^  a  eoBfenion  dalj  made  at  aaj  time  by  one  of  teytral  aeevted  penonf  who  are  under 
trial  Joiotlf  for  the  mbm  offesM  can  be  taken  into  confideration  under  section  80  of  the  Eridence 
Act  as  against  the  other  aeensed  persons, 

Ordbb. — It  should  be  pointei  out  to  the  Sessions  Judge  that  the  con- 
st ruction  apparently  put  by  him  on  section  30  of  the  Evidence  Act  is  not 
correct,  llie  section  is  not  to  be  read  as  if  the  words  **  at  the  trial  "  were 
inserted  after  the  word  '*  made  "  and  the  word  '*  recorded  ^'  substituted  for 
the  word  **  proved  ".  A  confession  duly  made  at  any  time  by  one  of  several 
accused  persons  who  are  tmder  trial  jointly  for  the  same  offence  can  be 
taken  into  consideration  under  section  30  as  against  the  other  accused 
persons. 


30  Jfdy  1890.  Bibdwood  &  Oavdt,  JJ. 

Queen-Bmppefl»  v.  Dup^a.* 

P^al  Code  {Act  XLVof  i860),  8ee$.S9%,  Z9A^OonvieUons. 
As  the  oflfence  nnder  section  894,  Indian  Penal  Code,  necesearilj  inclades  the  offence  nnder 
section  89S  of  the  Code,  an  accnted  oonTicted  under  both  the  sections  can  be   convicted  and  sen- 
tenced nndsr  section  894  alone. 

Per  Curiam. — As  the  offence  punishable  under  section  394  of  the 
Indian  Penal  Code  necessarily  includes  the  offence  punishable  under  section 
392,  an  accused  person  who  is  convicted  under  both  sections  can  legally  be 
punished  only  under  section  394  ;  and  indeed  in  such  a  case,  it  would  be 
sufficient  to  convict  under  section  394  alone  (see  Reg  v.  Mootkee  Kora  (1)). 
If  separate  sentences  could  be  passed  in  such  a  case^  the  accused  would  be- 
sentenced  twice  for  the  same  robbery.  We  must,  therefore,  reverse  the 
sentence  passed  by  the  Sessions  Judge  under  section  392,  leaving  the 
sentence  of  5  years'  rigorous  imprisonment  under  section  394  untouched. 


SO  JtUjf  1890.  BisoLUTroN  in  Chambies^ 

Lettep  flpom  the  Reffistpap,  HUrh  Court  No.  1801. 

Criminal  Procedure  Code  (Act  X  of  1882),  See.  li^Securitf^lmpriBonmeni^  Order 
Under  section  ISS  of  the  Code  of  Criminal  Procedure,  a  Magistrate  cannot  make  an  order 
for  imprisonment  in  anticipation  of  default  to  give  security  nnder  section  IIS;  but,  as,  in  cases 
where  a  prisoner  is  required  to  furnish  secnriqr  for  good  l>eharionr  for  a  certain  period  on  the 
expiration  of  bis  sentence  of  imprisonment,  the  period  for  which  such  secnritj  is  required 
commences  on  the  expiration  of  tiie  sentence,  if,  when  it  commences,  the  prisoner  does  not  furnish 
secnritj,  be  is  at  once  liable  under  section  128,  to  l>e  detained  In  prison  till  he  does  furnish  it,  no 
warrant  for  his  detention  is  necessary. 


6  Augwt  1890.  Bibdwood  is  Oavdt,  JJ, 

Queen-Emppess  v.  Bhlkajlpmo.f 

Criminal   Proeednre  Cede  {Act  X  o/lS89),  See.  l95^Saneiian^Fir$t  Clots  Magistrate 
^District  Uagistraie. 

•Criminal  Ssding  81  of  1890.  Criminal  Reference  No.  68  of  1890.,     (I)  S  W.  a,  1. 
iCriminal  B^ing  85  qf  1890.    Criminal  Reference  No.  65  of  1890. 
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Tht  DIfiriot  llagiitrale  Uf  m  jorisdietltii  to  gmal  ihe  nmtlaii  fn  fvoietmton  tnd«r 
•ectioBl93of  thfl  Indian  Feaal  CM«,  refifed  bjnVlni  Qkst  Mngiilrale  wh«  it  ioImIp- 
ordinate  to  the  former,  as  ordinarily  no  appeal  lies  f  ran  Ms  AtMtm  to  tke  foriieiw 

The  aooused  RigabafraT  wa«  alltged  to  bare  giyen  evidence  befefe  Mr« 
L.  N.  Ajagamkary  the  Birst  Glass^  Magistrate  of  Ratnagiri,  in  a  muiyidr  oasoy 
ifhich  that  officer  was  inquiring  into  directly  eoairadictorj  to  what 
Bajabarao  stated  before  the  Chief  Constable  of  Chiplnn  during  the  course 
of  police  investiyagation  touching  the  aforesaid  murder. 

After  the  concludon  of  the  inquiry  a  motion  was  made  to  Mr.  Aja- 
gamkar  to  sanction  prosecution  of  Bajabarao  for  giving  false  evidence  but 
was  refused.  This  fact  was  brought  to  the  notice  of  the  District  Magistrate 
who  after  perusal  of  the  record  of  the  case  granted  sanction  to  prosecute 
Rc^barao  for  giving  false  evidence  either  before  M[r.  Ajagamkar  or  before 
the  Police  of  Chiplun. 

Upon  the  receipt  of  this  sanction  Sir.  C.  H.  A.  Hill,  Magistrate  First 
Class,  had  Rajabarao  apprehended,  and  after  making  inquiry  into  the  case 
committed  him  to  the  Sessions  Court  for  trial  on  two  separate  heads  of  the 
charge,  viz. 

Firstly,  under  section  194  of  Indian  Penal  Code  for  intentionally  giving 
false  evidence  before  the  Chief  Constable  with  intent  to  procure  conviction 
of  a  capital  offence;  and 

Secondly,  under  section  193  of  the  Indian  Penal  Code  with  int^ok- 
tionally  giving  false  evidence  before  the  Magistrate  Mr.  Ajagamkar  during 
the<;oux8a  of  a  judicial  proceeding. 

Before  the  commencement  of  the  trial  the  pleader  for  the  accused 
B^abarao  objected  to  the  trial  on  the  ground  that  there  was  no  proper 
sanction  to  prosecute. 

The  Sessions  Judge  of  Batnagiri  thereupon  made  the  present  referenoe 
to  the  High  Court,  observing — 

^'  Mr.  Ajagamkar  being  a  Magistrate  of  the  First  Class  is  for  the  pur- 
poses of  section  195  of  the  Criminal  Procedure  Code,  subordinate  to  the 
Sessions  Couit  which  ordinarily  hears  appeals  from  his  deeisione:  In  re 
Anamt{\)9  though  for  some  other  purposes  he  is  subordinate  to  the  District 
Magistrate  :  Jmperatria  v.  Perya  (2). 

Mr.  Ajagamkar  having  refused  to  grant  a  sanction  to  prosecute^  the 
District  Magistrate  had  no  jurisdiction  to  cancel  his  order  and  grant 
sanction. 

Tlie  District  Magistrate's'  sanction  to  prosecute  Bajabarao  for  giving 
ialse  evidence  before  Mr.  Ajagamkar  must  be  treated  as  a  nullity. 

It  is  not  alleged  that  the  prosecution  was  commenced  upon  the  com* 
plaint  of  the  Court  concerned  as  in  I.  L.  B.  13  &>m.  109  and  384. 


(l)I.L.B^llBoiii^4S8.    (2)I.UU.,9Boiii^  100. 


Digitized  by 


GoogI( 


1890]  QUEKlJhEMP.   V.   BHIKAJIBAO.  61^ 

This  objection  was  not  taken  before  the  Magistrate  but  it  has  been 
taken  in  the  Sessions  Court  and  I  am  bound  to  consider  it.  No  notice  was 
issued  by  the  District  Magistrate  to  the  accused  before  granting  sanction. 
.  It  may  be  that  the  proper  appellate  Court  might  not  have  interfered  with 
Mr.  Ajagamkar's  refusal.  Leaving  out  of  consideration  the  order  passed 
by  the  District  Magistrate,  what  remains  is  the  refusal  of  the  competent 
€ourt  to  grant  sanction.  Thus  the  accused  is  materially  prejudiced  in 
this  case.  Section  537  of  the  Criminal  Procedure  Code  cannot  cure  this 
defect :  I.  L.  B.  6  All.  98. 

It  seems  to*me,  therefore,  necessary  to  move  their  Lordships  to  quash 
the  commitment  in  so  far  as  it  directs  the  trial  under  the  second  head  of 
the  charge  preferred  by  the  Magistrate. 

It  was  at  first  doubtful  whether  any  reference  was  necessary  and 
whether  I  could  not  altogether  expunge  this  charge  and  proceed  with  the 
trial  of  the  first  charge  which  does  not  require  any  sanction:  Imp,  v.  Ismail 
No.   16  of  the  Grimvnal  Rulings  of  1887  of  the  Bombay  Sigh  Court. 

But  I  think  that   I  cannot   omit  the   charge  altogether.    The   word 

^'  after ''  in  section  226  of  the  Code  does  not  in  my  opinion  include   entire 

omission— imp^v.  PoreahoUat  Sheik  (1),  Imp.  v.  Appa  (2) — though  one  head 

of  the  charge  may  be  substituted  for  another  provided  the  two  relate  to 

the  same  transaction  :  22^.  V.  Cfotfmd  (3). '  In  the   present  case   no  other 

-charge  can  be  preferred  in  regard  to  the  transaction  of  giving  evidence 

before  the  Magistiate  to  obviate  the   necessity  of  sanction.     The  two 

-charges  have  been  separately  framed  with  a  due  regard  to   the   Criminal 

IBuling  No.  26  of  1887  and  they  cover  two  separate  offences.    The  Sessions 

Court  has  no  power  to  omit  the  charge  in  regard  to  any  offence,   and  drop 

•down  the  trial  for  that  offence.     Section  240  of  the  Code  has  at  present  no 

application. 

Sanction  is  necessary  whether  the  charges  under  section  198  of  Indian 
.P^nal  Code  are  separate  or  alternative :  11  Bom.  H.  C.  84. 

Hie  commitment  in  regard  to  the  first  charge   is  perfectly   legal   and 
.1  do  not  feel  justified  in  moving  the  Hon'ble  Court  for  quashing  the   com- 
mitment m  totOf  as  is  desired  by  the  pleader  for  the  defence. 

The  whole  of  the  oral  evidence  taken  by  the  Magistrate  relate  to  the 
first  charge,  so  that  there  is  no  difficulty  of  separation  of  evidence. 
Mr.  Hill  being  invested  with  the  power  to  take  cognizance  of  offences 
upon  information  (see  Bombay  Ooverrmient  Gazette  of  4th  July  1889^ 
G«  N.  No.  3598  of  9th  July  1889)  could  arrest  the  accused  and  inquire  into 
the  offence  of  giving  false  evidence  before  the  Police  without  a  complaint. 
Moreover,  the  District  Magistrate's  action  can  be  legally  referred  to  his 
j^owers  under  sections  191  and  192  of  the  Code.    There  is   no  irregularity 

(1)  7  a  L,  R.,  148,    (S  j  L  L.  Bh  8  Bom.,  aOO.    (8)  11  Bom^  H.  C.  B^  278. 
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whatever  on  the  procedure  and  the  evidence  recorded  and  commitment 
made  in  regaid  to  the  first  charge  are  not  vitiated  by  any  defect.  More- 
over, if  there  be  any  irregularity,  it  has  not  prejudiced  the  defence  and*. 
section  537  of  Criminal  Procedure  Code  cures  the  defect. 

In  view  of  the  postponement  of  the  trial  until  receipt  of  the.  orders  c£' 
the  Hon'ble  Court,  and  bearing  in  mind  that  the  offence  under  either  part 
of  section  193  of  Indian  Penal  Code  is  bailable,  and  it  is  doubtful  whether 
section  194  of  Indian  Penal  Code  in  regard  to  the  statement  before  the 
Police  would  cover  the  facts  to  be  proved,  I  have,  on  the  application  of  the 
accused,  released  him  on  bail. 

For  these  reasons  I  beg  respectfully  to  refer  this  case  to  their.  Lord* 
ships  for  quashing  the  commitment  in  regard  to  the  trial  of  the  charge  of' 
giving  false  evidence  before  the  First  Class  Magistrate  on  the  ground  of 
want  of  legal  sanction  or  complaint  to  prosecute,  and  to  direct  that  the  trial 
in  regard  to  the  charge  of  giving  false  evidence  before  the  Chief  Constable 
upon  the  present  commitment  in  regard  to  that  or  any  other  charge  da 
proceed,  or  for  such  other  order  as  they  may  be  pleased  to  pass." 

Per  Curiam: — Under  section  195  of  the  Code  of  Criminal  Procedure, 
the  District  Magistrate  had  no  jurisdiction  to  grant  the  sanction  which  had^ 
been  refused  by  the  Magistrate,  First  Class,  for  the  prosecution  of  the  accus- 
ed under  section  193  of  the  Indian  Penal  Code.  As  no  appeal  ordinarily^ 
lies  from  the  decision  of  a  Magistrate,  First  Class,  to  a  District  Magistrate, 
the  First  Class  Magistrate  is  not  subordinate  to  the  District  Magistrate 
for  the  purposes  of  the  section:  In  re  Anant  Ramcha7idra(l).  He  is  subordU 
nate  only  to  the  Court  of  Sessions,  which  has  as  yet  granted  no  sanction  in. 
the  9ase.  The  committal  of  the  accused  on  the  second  head  of  the  charge^ 
framed  against  them  is  therefore  quashed. 

,  .  It  should  be  pointed  out  to  the  committing  Magistrate  that,  whenever 
an  accused  person  is  committed  for  trial  under  section  193  of  the  tndiaik 
Penal  Code,  the  evidence  alleged  to  be  false  should  be  set  out  in  the  charge! 


j4  Auguit  1890.  Bibdwood  &  Oaxdy,  JJ» 

Queen-Bmppess  v.  Hamlpmal.* 

Penai  Code  (Act  XLFqflZtO),  See.  866»Fa/M  sealee^FraudMleni  wtention-^tring  not 
€it  the  centre  efth€  lever. 

To  rapport  a  conTiction  under  section  S66  of  the  Indian  Penal  Code  it  is  necessary  to  prore. 
that  the  accused  knew  the  Ecales  to  be  false  and  intended  to  use  them  fraudnlentlj;  the  mere 
pcsscmcn  cf  the  tcalrs,  or  their  nso,  with  a  string  not  accurately  tied  at  the  centre  of  the  beam» 
•othat  one  ecale  cntwcighed  the  other,  but  which  can  be  shifted  at  any  time  and  may  some- 
times bare  been  accurately    tied,  will  not  of  itself  be  sufficient  evidence  of  fraod. 

(1)  I.  L.  B.  11  Bom.  4S8. 
•Criminal  Buling  86  of  1890.   Criminal  Application  for  Bevision  No.  196  of  1890, 
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Per  OaaiAM.— Prom  the  Police  Patel's  evidence  in  this  case,  it  would 
tippear  that  the  scales  used  by  the  accused  cannot,  with  strict  correctness, 
be  described  as  false  scales.  They  are  apparently  true  scales;  but  no  hole 
has  been  bored  in  the  beam  or  lever  for  the  string  with  which  the  scales 
are  held  when  in  use.  A  string  is  not  passed  through  a  hole  equidistant 
from  the  two  ends  of  the  beam,  but  is  tied  round  the  beam  and  was  found 
not  to  be  accurately  tied  at  the  middle  point.  The  result  was  that  one  scale 
outweighed  the  other,  which  required  ''  six  annas  "  (  whether  in  silver  or 
copper  is  not  stated)  to  be  put  into  it  to  make  the  scales  hang  evenly.  Such 
a  defect  could  always  be  remedied  by  a  readjustment  of  the  string  and 
would  be  apparent  to  purchasers  whenever  the  scales  were  lifted.  But  even 
•if  such  scales  can  be  held  to  be  false,  it  was  necessary  for  the  prosecution 
to  prove  that  the  accused  knew  them  to  be  false  and  intended  to  use  them 
iraudulently.  There  is  no  distinct  finding  by  the  Magistrate  that  the  ac* 
omsed  intended  to  use  the  scales  fraudulently.  U  any  instances  had  been 
proved  of  a  recent  fraudulent  use  of  the  scales  there  would  have  been  some 
material  for  a  finding  as  to  fraudulent  intention.  The  mere  possession  of 
-the  scales,  or  evidence  of  their  use,  with  a  string  which  could  be  shifted  at 
any  time  and  might  sometimes  have  been  accurately  tied  at  the  middle 
point  of  the  beam,  would  not  of  itself  be  sufficient  evidence  of  fraud  (com* 
pare  Beg  v.  KangcUee  Mvduk  {I)  s^ni  Regy.  Damodhar  {2)).  The  case 
should  have  been  more  carefully  tried;  and  a  fuller  statement  of  the  reasons 
for  convicting  the  accused  should  have'  been  recorded  by  the  Magistrate. 
We  reverse  the  conviction  and  sentence  and  direct  that  the  fine,  if  paid,  be 
rrefunded. 


J4  August  1S90.  BffiDwooD  &  Candt,  JJ» 

In  pe  Venkatpamaiia.* 

OriwdnmlProc9dmr€04de{Ae$  X</1SS2),  Sec^  476.  and  Chap.  XFT— FbhoZ  Code  (Ait 
iXLFc/  ISSOX  8ie.  All^Distriet  Judg^^^urUdietiom. 

A  Dittriet  Jadge  e«iiiiot  direct  the  arreit  and  protecation  of  a  person  luider  sectloB  411^ 
"IndUn  PenAl  Code,  m  ladi  an  order  if  not  wamnted  bj  the  proriiione  of  leetionf  195  and  476 
^  the  Code  of  Criminal  Proeednre.  If,  in  the  hearing  of  a  caae  before  him,  he  thinks  that 
tome  one  should  be  proceeded  against  nnder  section  411  of  the  Indian  Penal  Code,  he  can  pro- 
ceed nnder  Chapter  XVI  of  the  Code  of  Criminal  Proeednre. 

Onb  Subbabhat  brought  a  suit  upon  an  hypothecation  instalment 
bond  against  one  Devarbhat  in  the  Court  of  the  Subordinate  Judge  of  Kump- 
ta,  alleging  that  the  bond  was  obtained  by  the  said  defendant  by  theft. 
The  defendant  alleged  in  the  suit  that  the  bond  was  discharged  and  hence 
it  came  into  his  possession  and  afterwards  he  deposited  the  same   with  his 

(1)  IS  C.  W.  R-  7.    (2)  1  a  H.  C.R..  ISK  ' 

HfrimindllMing  91  of  IB90.    Criminal  Application  for  Revision  No.  S 12  of  1890. 
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mortgagee,  the  petitioner.  The  Subordinate  Judge  allowed  the  claim  of* 
the  plaintiff  holding  that  the  bond  debt  was  not  discharged,  the  endorse* 
ment  to  the  effect  on  the  bond  being  inadmissible  for  want  of  registration... 
The  District  Judge  in  appeal  confirmed  the  decree  of  the  Subordinate  Judge 
and  at  the  same  time  ordered  warrants  to  be  issued  against  the  defendant 
Devarbhut  for  prosecution  under  sections  441,  467  and  471  of  the  Penal 
Code  and  against  the  mortgagee,  the  petitioner,  against  section  411  of  the 
Bald  Code. 

The  petitioner,  thereupon,  applied  to  the  High  Court. 

Per  Curiam.— The  Court  reverses  the  District  Judge's  oider  direct- 
ing the  arrest  and  prosecution  of  the  applicant  under  section  411  of  the 
Indian  Penal  Code,  as  that  order  is  not  warranted  by  the  provisions  of 
sections  195  and  476  of  the  Code  of  Criminal  Procedure.  It  will  be  open 
to  the  District  Judge,  if  so  advised,  to  make  a  complaint  under  Chapter 
XVI  of  the  Code  of  Criminal  Procedure,  if  the  Police  have  not  already 
proceeded  under  Chapter  XIY. 


14  August  1890.  Birdwood  &  Cahot,  JJ». 

Queen-Emppess  v.  Vlthal  Annaji.* 

Criminal  Procedure  Code  {Act  X  of  1883),  Sees.  144,  iZ9^High  Court^Bevi$Um^ 
DUtriei  Magistrate. 

The  High  Conrt  has  no  revidonal  jurisdiction  to  interfere  with  an  order  noder  section  144^ 
Criminal  Procedarc  Code;  the  aggrieved  person  has  hit.  remedy  bjr  an  application  to  the 
District  Magistrate  under  the  last  para  bnt  one  to  section  144,  Crimioal  Procedure  Code. 

Order — Rejected:  As  this  Court  has  no  jurisdiction  to  interfere  under 
section  439  of  the  Code  of  Criminal  Procedure  with  an  order  made  under 
section  144,  and  the  applicant  has  his  remedy  by  an  application  to  the- 
District  Magistrate  under  the  last  para  but  one  of  section  144. 


19  August  1890.  Birdwood  A  Oakdt,  JJ^ 

In  pe  JaBvantsingJLf 

Criminal  Procedure  Code  (Act  Xcfl^Z^),  Seetn  13S,  ISl—Conditiotial  order^Magistratd'^ 
JMediction. 

Section  ISS,  Crimioal  Procedure  Code,  does  not  apply  to  an  alleged  user  by  one  man  of  hit- 
own  property  so  as  to  cause  injury  to  the  property  of  another. 

All  that  a  Magistrate  can  do  under  section  187,  Criminal  Procedure  Code,  is  to  make 
absolute  the  conditional  order  passed  under  section  188  of  the  Code.  Where,  dierefore,  the  condK 
tionil  order  passed  under  section  188  of  the  Code  is  one  whioh  the  Biagistrate  had  ns 
jurisdiction  to  make  under  that  section,  the  subsequent  order  under  section  137  of  the  Code  it^ 
also  illegal. 

Per   Curiam.— The  Magistrate's  order  to  which  objection  has  beea 
taken  in  the  present  application  is  dated  the  10th   January  1890;  and  pur« 

^Criminal  Ruling,  88  o/1890.    Criminal  Application  for  Revision  No.  228  of  1890. 
^Criminal  Ruling  89  o/ 1890,    Criminal  Application  for  Revision  No.  182  of  1890. 
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ports  to  be  made  under  section  133  of  the  Code  of  Criminal  Procedure.  It  i» 
in  the  following  terms: — 

'<  Whereas  it  appears  to  me  that  you  have  "caused  an  obitruction  to 
persons  living  in  the  village  of  Tagdi  by  erecting  a  new  bund  across  » 
water-course  by  which  the  natural  flow  of  water  has  been  diverted  from  its 
natural  course,  and  floods  the  crops  of  the  people  of  Tagdi,  and  whereas  you, 
the  Thakore  Saheb,  had  twice  promised  to  endeavour  to  settle  the  matter 
very  soon  and  amicably,  but  have  ^failed  to  make  any  such  attempt,  and 
whereas  the  obstruction  continues  and  the  people  of  Tagdi  have  again  com* 
plained  to  me,  and  whereas  I  have  seen  the  obstruction  myself  and  have 
seen  the  obstruction  has  been  newly  created,  I  do  hereby  direct  and  re* 
quire  you  within  the  space  of  one  month  to  remove  the  obstruction  by  pul- 
ling down  the  new  bund,  and  allow  the  water  from  Pi  pal  limits  to  follow 
its  former  natural  course,  or  to  show  cause,  in  my  Oourt  of  the  District  of 
Ahmedabad  on  the  10th  February  1890,  why  the  order  should  not  be  en- 
forced. " 

The  Magistrate  who,  under  section  137  of  the  Code,  took  evidence  in 
the  matter,  and  made  the  order  absolute,  describes  it  as  one  '^for 
the  removal  of  an  obstruction  "  in  the  shape  of  a  bandh  •which  the  Thakore 
Sahebhas  ^*  erected  across  a  natural  water-course  **  in  the  village  oflPipal; 
•o  that  during  the  monsoon  rain  water  is  diverted  from  its  natural  course, 
and  flows  along  a  road  which  runs  from  Pipal  to  Tagdi,  past  the  village  of 
Tagdi,whence  it  finds  its  escape  by  a  culvert  under  the  high  road.  In  this  way 
traffic  is  impeded,  the  village  is  threatened  with  an  innundation,  and  the 
eulvert  becomes  choked  with  silt.  Such  a  passage  of  the  rain  water,  the 
Magistrate  finds  to  be  unquestionably  a  public  nuisance. 

It  is  thus  clear  that  the  grounds  upon  which  the  Magistrate  has  made 
absolute  the  conditional  order  of  the  10th  January  are  not  the  grounds 
upon  which  that  order  was  made,  as  set  forth  in  the  order  itself;  and  the 
to^  found  by  the  Magistrate  to  be  established  against  the  applicant  is, 
therefore,  different  from  that  which  the  applicant  was  called  on  to  meet. 

The  question  under  section  133  of  the  Code  of  Criminal  Procedure, 
arising  upon  the  terms  of  the  conditional  order,  is  whether  the  bandh  ia 
an  "  unlawful  obstruction  "  in  a  **  channel  "  which  "is  or  may  be  lawfully 
used  by  the  public.  *'  Now  it  is  not  disputed  that  the  bandh  was  erected 
by  the  applicant  on  his  own  land,  and  that  the  villagers  of  Tagdi  have  no 
right  to  use  the  channel  within  the  limits  of  Pipal.  The  effect  of  what 
has  been  done  in  Pipal  may  be  to  cause  damage  to  the  villagers  in  Tagdi; 
but  such  damage  cannot  form  the  subject  matter  of  proceedings  under 
section  133  of  the  Code  of  Criminal  Procedure,  which  does  not  apply  to  au 
alleged  user  by  one  man  of  his  own  pioperty  so   as  to  cause   injury  to  the 
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property  of  another.  Whether  the  applicant  diverted  the  rain  water, 
which  ordinarily  flowed  on  his  own  land,  on  to  the  public  road  and  so 
caused  a  nuisance,  which  could  be  dealt  with  by  an  order  under  section  133, 
was  not  the  question  with  which  the  Magistrate  should  have  dealt  under 
section  317,  for  that  was  not  the  matter  dealt  with  in  the  conditional  order 
of  the  10th  January,  which  alone  the  Magistrate  had  jurisdiction  to  make 
absolute  under  section  137.  As  the  conditional  order  was  not  one  which 
the  Magistrate  had  jurisdiction  to  make  under  section  133,  it  is  reversed. 


28  August  1890  Bibdwood  &  Oavdt,  JJ* 

Queen-Bmppeos  v.  Annla.* 

PmoZ  Code  (Act  XLVqf  i860),  See.  19S— Crfrntnoi  Procedure  Code  (Aet  Xcf  ISSSX  See* 
161 — FaUe  statemenie^Oontrtidietory  etaUmenii — Alternative  charge^ 

A  witness  is  not  boand,,aoder  section  161  of  the  Code  of  Criminal  Proeednre,  to  answer 
tmlj  criminating  qnestionf. 

An  alternatiye  charge  of  an  offence  nnder  section  19S»  Indian  Penal  Code,  cannot  be 
pennissible  in  respect  of  contradictorj  statements,  one  of  which  is  made  to  the  Police  and 
4inother  to  a  Magistrate. 

Pbr  Curiam. — As  the  answers  given  by  the  accused  to  the  questions 
put  by  the  Police  officer  would  have  had  a  tendency  to  expose  him  to  a  cri« 
minal  charge,  he  was  not  bound  by  section  161  of  the  Code  of  Criminal 
Procedure  to  answer  them  truly.  The  answers  could  not,  therefore,  form 
the  subject  of  a  charge  for  giving  false  evidence.  Moreover,  if  those  ans- 
wers could  have  formed  the  subject  of  a  charge  under  section  193  of  the 
Indian  Penal  Code,  this  was  not  a  case  in  which  an  alternative  charge  was 
permissible  {Imperalrix  v«  Kabhai  Ujam  (1)  )•  There  is  no  evidence  on  the 
record  to  show  that  the  statement  made  by  the  accused  to  the  Magistrate 
was  false.  The  former  contradictory  statement  made  to  the  Police  does  not 
prove  the  falsity  of  the  second  statement,  any  more  than  the  second  state- 
ment proves  the  falsity  of  the  former  statement.  The.  case  is  one  in  which^ 
An  alternative  charge  not  being  permissible,  a  conviction  is,  in  the  absence 
of  evidence,  impossible.  The  record  and  proceedings  should  be  returned 
with  these  remarks. 


2  September  1890.  Sfbdwood  &  Pabsoks,  JT. 

Queen-Bmppees  v,  Pupshottam.   Queen-Bmppess  v.  Lai.* 

Beformatorf  Schoole  Aet  {V({f\S76\  See.  1-^Beformatory^  Juvenile  ojfender^ Sentence. 
In  the  case  ofajnyenile   oflfender  whom   it  is    desirable  to  confine  in  a  Reformatory, 
a  Magistrate  mast,  on  convicting  hinit     sentence   him  according  to  law;   and  if  he  sentences 
him  to  imprisonment,  whether  rigoroos  or  simple,  he  may  then  make  a  farther  order  soch  as  if 
contemplated  in  section  7  of  the  Reformatory  Schools  Act,  1876. 

*Orimin(d  Ruling  40  of  1 890.    Criminal  Reference  No.  74  of  1S90.     (I)  Cr.  B,  No.  2S. 
(1)  Ante  p.  886,    ^Oriminal  Ruling  41  qf  1890. 
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Orbbr — The  sentence  passed  by  the  Magistrate  is  reversed  as  illegal » 
Having  convicted  the  accused  he  must  sentence  him  according  to  law; 
and,  if  he  sentences  him  to  imprisonment,  whether  rigorous  or  simple, 
he  can  then  make  a  further  order  such  as  is  contemplated  in  section  7 
of  Act  V  of  1876. 

Order — The  Court  reverses  the  order  passed  by  the  Magistrate 
on  the  31th  March  1890,  as  it  is  no  more  legal  than  the  order  passed 
by  him  on  the  19th  September  1889,  which  was  reversed  by  this  Court 
on  the  26th  November  1889.  The  Magistrate,  having  convicted  the 
accused,  must  sentence  him  according  to  law;  and,  if  he  sentences  him 
to  imprisonment  whether  rigorous  or  simple,  he  can  then  make  a  Ifurther 
order  under  section  7  of  Act  V  of  1876. 


4SepUmber  1890.  Bibdwood  &  Jabdinb,  JJ* 

Queen-EmppesB  v.  Wall  Asmal.* 

Criminal  Procedure  Code  {Act  Xef  1S8S),  See.   S45^C(mfomding—'JeqMUtal^Betriah 

An  accused  charged  under  section  394  of  the  Indian  Penal  Cede   cannot,  if  the  offence  hat 

heen  compoanded  with  the  permission  of  the  Ckrart,  be  again  tried  on  the  same  facts  on  a  charge 

nnder  section  823  of  the  Indian  Penal  Cod^if  the  .composition,   which  has  the  effect  of  an 

acqnittal,  is  still  in  force. 

The  complainant  in  this  case,  one  Bagas  Ali,  alleged  that  on  the 
8th  April  1890,  he  was  assaulted  by  Wall  Asmal  and  Umar  Suleman 
and  by  a  third  person  named  Jiva  Umar.  Wali  Ismal  (accused  No.  I),  he 
said,  struck  him  over  the  eye  and  on  right  collar-bone,  with  the  handle 
of  a  kodali  or  hoe;  Jiva  Umar  '(accused  No.  2)  wounded  him  in  the  abdomen 
with  the  edge  of  a  kodalOf  and  Umar  Suleman  (accused  No.  3)  struck 
him  on  the  back  of  the  right  hand  with  a  stick.  The  Police  sent  up 
the  case  for  trial  before  the  Second  Glass  Magistrate,  Jambusar, 
charging  all  the  three  accused  with  voluntarily  causing  hurt  with 
dangerous  weapons  (section  324,  Indian  Penal  Code).  While  the  case  was^ 
pending  before  the  Magistrate,  the  complainant  applied  for  leave  to 
compromise  the  charge,  which  leave  was  granted  by  the  Magistrate; 
this  hady  under  section  345,  Criminal  Procedure  Oode,  the  effect  of  an 
acquittal.  This  occurred  on  the  19th  April  eleven  days  after  the  alleged 
assaidt.  The  wound  in  complainant's  abdomen  was  not  healed  until 
the  12th  May,  or  34  days  after  it  was  inflicted,  and  during  that  whole 
of  that  interval,  it  was  alleged,  the  complainant  was  unable  in  con* 
sequence  of  the  wound  to  follow  his  ordinary  occupation  as  a  cultivator. 
The  injuries  alleged  to  have  been  inflicted  by  accused  Nos.  1  and  3  were 
both  cured  within  twenty  days  of  their  infliction*  Accused  No.  2  was 
therefore  committed  to  the  Court  of  Sessions  at  Broach  for  trial  on  a  charge 
^Criminal  Buling  48  qf  1890.    Criminal  Beference  No.  66  of  1S90. 
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•of  voluatarily  causing  grievous  hurt  with  a  daagerou3  weapon  (section 
326,  Indian  Penal  Code).  The  committing  Magistrate  also  comtnittei 
the  other  two  accused  fur  trial   under   section  323,   Indian  Penal  Code. 

The  Joint  Sessions  Judge  of  Broach,  being  of  opinion  that  the  latter 
•commitment  was  illegal,  made  this  reference  to  the  High  Court,  remarking: 
'^  This  appears  to  me  to  be  clearly  illegal  and  opposed  to  the  provisions 
of  section  403,  Criminal  Procedure  Code.  " 

Per  Curiam — The  accused,  Wali  Asmal,  Isa  and  Umar  Sulei* 
man  Dasu,  have  already  been  once  tried  by  a  Court  of  competent 
Jurisdiction^for  the  offence  punishable  under  section  324  of  the  Indian 
Penal  Code.  The  offence  was,  with  the  permission  of  the  Court  before 
which  the  prosecution  was  peading,  compounded  by  the  person  to  whom 
the  hurt  was  caused,  and  such  composition  has  the  effect  of  an  acquittal 
•under  section  345  of  the  Code  of  Criminal  Procedure.  The  acquittal 
«till  remains  in  force.  Under  section  403  of  the  .G^e,  the  accused 
Wali  Asmel  Isa  and  Umar  Suliman  Dasu  are  not,  therefore,  liable  to 
be  tried  again  on  the  same  facts  for  any  other  offence  for  which  a 
•different  charge  from  that  under  section  324  of  the  Indian  Penal  Code 
might  have  been  made  under  section  236  of  the  Code  of  Criminal 
Procedure.  The  charge,  therefore,  under  section  323  of  the  Indian 
Penal  Code,  on  which  they  have  now  been  committed^in  respect  of  the 
4Biame  facts,  which  formed *the;gubject  of  the  former  charge,  is  illegal, 
4ind  is,  therefore,  quashed. 


4  SepUmber  U90.  Bibdwood  A  Paesoms^  JJ. 

CatiU  TreifMt  Aei  (l^  \%n\  Mec.  it--Ob«i|Miio^te— ^ji|ml. 
Mo  «ppe*l  \iu  (nm  an  «rdf r  p«o«ed  wider  seedoa  St  «f  Ihe  Ctltls  Tre^Mt  Act  Awar4ia( 
^ooipeBMtion  f«r  ilkgfd  teiiare  of  catfle* 

In  thii  case  Sadashiv  wai  sentenced  by  the  Second  Class  Uagistrate  of 
£arkal  onoonviction  of  tl^e offence  of  illegal -seicure  of  cattle  belonging  to  one 
-Oovind,  under  section  23  of  the  Cattle  Trespass  Act,  I  of  1871,  to  pay 
•compensation  of  Rs.  10  in  addition  to  Rs.  2-2-0  on  account  of  process  fees 
paid  by  Qovind  to  procure  their  release.  Mr.  Ingle,  the  Firss  Class  Magis* 
trate,  on  appeal,  acquitted  the  accused  and  directed  the  fine  to  be  refunded. 
The  District  Magistrate  of  Eanara,  in  making  this  reference  to  the 
High  Court  observed,  '^  I  beg  to  recommend  that  Mr.  Ingle's  order  of 
acquittal  on  appeal  be  quashed,  as  on  the  authority  of  the  ruling  in 
QueeU'Empreaa  v.  Raya  Lakehman  (1)  no  appeal  lies  aganist  an  order 
for  compensation  made  under  section  22  of  Cattle  Trespass  Act,  1871" 
^^Oriminal  Ruling  44  oj  1890,  Crimioal  Rsfercace  Nx  77  of  1S90.    (l)  i.  L.  B.  10  Bom.  230:    ' 
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OBDBBr»->The  Ooort  sets  aside  the  prooeedings  of  the  ICagistrate 
first  Glass  ia  appeal  as  being  held  without  jurisdiction  (see  Que&ifi»Evnpre$8 
y.  Baya  Laahnuva  (1). 


It  StpUmber  1890.  Birdwood  A  Pibbors^  JJ. 

Queen-Bmppesui  v.  Shiva  Kashlpam,* 

DUMei  FMee  ActiBom.  Act  F7/o/l867X  See.  Zl^NmUanee^JHH. 

A  penon  coBmittiog  naitaiiee  on  or  olote  to,  and  within  tight  of«  anj  pnblie  rosd«  street, 

er  thoroQf  hfare  as  specially  prorided  far  in  claose  4  of  section  81  of  the  Bombay  District 

Police  Act,  1867,  cannot  be  legally  conyicted  of  depositing  dirt  nnder  clause  9, 

Pbr  Curiam  : — The  accused  committed  nuisance  within  the  meaning  of 
clause  4  of  section  31  of  Bombay  Act  Yll  of  1867  and  if  he  did  so  ^'  on  or 
close  to  and  within  sight  of  a  public  road/'  he  was  liable  to  be  punished 
under  that  clause.  The  conviction  under  clause  3  of  the  section  cannot  be 
sustained,  as,  though  the  act  of  the  accused  might  perhaps  bi  held  to  fall 
within  the  letter  of  that  clause,  yet,  as  specific  provision  is  made  in  clause 
4  for  the  precise  act  of  which  the  accused  was  guilty,  the  intention  of  the 
Legislature  was  clearly  that  such  an  act  should  be  dealt  with  under  clause 
4|  not  clause  3.  As  the  nuisance  is  not  found  to  have  been  committed  on 
or  close  to  and  within  sight  of  a  public  road,  the  conviction  and  sentence 
must  be  reversed  and  the  fine,  if  paid,  refunded. 


11  September  1890.  Bibdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Narayan.t 

PuhlU  Convey aneee  Act  {Bom.  Act  FT €f  \MSy^Tongt^^Her  Majat^U  Maile. 

A  ionga^  when  used  for  carrying  Her  Majesty's   MaiK  is  not  a  public  conveyance  within 
the  definition  eontaioed  in  section  I  of  the  Bombay  Pablic  Conreyances  Act 

Ordbr. — A  tonga  when  used  for  carrying  Her  Majesty's  Mails  is  not 
a  public  conveyance  within  the  definition  contained  in  section  1  of  Bombay 
Act  YI  of  1863;  the  Court,  therefore,  reverses  the  conviction  and  sentence 
and  directs  that  the  fine,  if  paid,  be  refunded. 


17  Septewher  1890.  Bibdwood  &  Pabsons,  JJ. 

Queen-Bmppess  v.  Kampu.ft 

.     Criminal  Procedure  Code  (Act  X  of  19S2),  See*.  4S7t  llB—Magistrate^Poliee  report-^ 
Striking  a  ease  off  **«  regieter^Sessions  Judge^Hctfiew, 

•■  A  Magistrate's  order  directing  a  case  reported  to  him  by  the  police,  nnder  section  178, 
Criminal  Procednre  Code,  to  be  struck  off.  is  not  a  jndicial  order  dismissing  a  complaint  or 
charging  an  accused  person  wMch  can  be  reviewed  by  the  Sessions  Judge  under  section  487  of 
the  Code,  

^Criminal  BnUmg  45  qf  1890.    Criminal  Review  No.  S64  of  1890.  (1)  L  L.  R.,  10  Bom.,  880, 
tCHmiRcaBic^'ii^  48  0/1890.    Criminal  Reference  Ko.  81  of  1890. 
f\OriM%nat  Suling  47  ef  1890.    Criminal  Reference  No  88  of  1890. 
66 
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In  this  case  a  complaint  of  theft  was  preferred  to  the  Police  who  in« 
Testigated  into  the  matter  and  reported  to  the  Magistrate  Rrst  Glass  Bat- 
nagiri  that  the  stones  complained  of  were  remoyed  by  the  accused  but  there^ 
was  no  dishonest  intention  in  the  case  as  the  accused  asked  permission  of 
the  complainant's  mother  to  remove  the  stones.  The  Magistrate  directed 
the  complaint  to  be  written  off^  and  also  ordered  the  stones  to  be  delivered 
to  the  complainant. 

The  Acting  Sessions  Judge  of  Ratnagiri,  in  making  this  reference, 
stated  :  ^^  In  the  revision  application  preferred  to  this  Court  I  found  that 
the  proof  as  to  consent  or  permission  of  the  mother  of  the  complainant 
was  unsatisfactory  and  this  was  a  fit  case  for  the  Magistrate  to  take  steps 
in  the  matter.  The  District  Magistrate  has  brought  to  my  notice  the 
defect  of  jurisdiction  in  regard  to  this  order.  I  think  on  a  second  con- 
sideration that  the  District  Magistrate's  view  is  correct.  There  was  no 
complaint  before  the  Magistrate  and  there  could  not  be  legally  a  discharge 
unless  the  accused  were  put  upon  their  trial.  " 

Ordbr.—- The  Magistrate's  order,  directing  the  case  reported  to  him 
by  the  Police  under  section  173,  Criminal  Procedure  Code,  to  be  struck  off, 
was  not  a  judicial  order  dismissing  a  complaint,  or  discharging  an  accused 
person,  which  could  be  reviewed  by  the  Sessions  Judge  under  section  437 
of  the  Code;  the  Court,  therefore,  reverses  the  Sessions  Judge's  order  of  the 
2nd  August  1890  directing  further  inquiry  under   that  section. 


7  September  i890.  Birdwood  &  Pabsons,  JJ., 

Queen-Bmpp6S8  v.  Kplshnajl.* 

Criminal  Procedure  Code  (Aet  X  qf  18S3),  See.  437— ih'tfHe^  Magietrate^Ordering  fyr^ 
iher  inguirp. 

It  is  competent  to  a  District  Magistrate  to  order  a  further  inqnirj  under  section  4S7  of  the 
Code  of  Criminal  Procedure,  although  he  may  hare  declined  to  do  so  on  a  preyious  occasion  in. 
the  same  matter. 

The  accused  in  this  case  were  discharged  by  the  Second  Class  Magis- 
trate under  section  253  of  the  Criminal  Procedure  Code  on  20th  March 
1890.  On  17th  April,  the  Superintendent  of  Railway  Police  asked  that  the^ 
District  Magistrate  of  Satara  would  have  the  case  retried.  On  the  29tl^ 
April,  the  District  Magistrate  having  perused  the  papers  declined  to  take 
further  proceedings  recording  his  opinion  that  there  was  no  ground  for  in- 
terference. The  Superintendent  of  Railway  Police  being  dissatisfied  with 
this  order  of  the  District  Magistrate  again  wrote«  admitting  that  there  war 
no  case  against  one  of  the  accused,  the  Station  Master,  but  asking  that  the 
other  accused,  the  Assistant  Station  Master  should  be  retried.  The  latter 
jihowed  cause  why  he  should  not  be  retried,  and  the  District  Magistrate  on. 
^  '•CHminal  BuUng  4S  •/  18S0.    Criminal  Referenoi!  Mo.  SS  oC  ISM. 
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the  3rd  June,  made  an  order  that  he  could  noti  as  matters  gtood,  order  a  r^ 
trial.  Subsequently,  however,  certain  information  appeared  to  the  District 
Ifagistrate  who,  without  again  calling  on  the  Assistant  Station  Master  to 
«how  cause,  ordered  that  he  should  be  retried. 

The  Sessions  Judge  of  Satara,  being  moved  to  make  a  reference  to  the 
HighCourt,  did  so,  observing:  ^<I  am  <^  opinion  that  the  District  Magis* 
trate's  order  for  retrial  was  wrong,  for  he  had  no  power  to  review  or  cancel 
his  previous  order  refusing  to  order  a  new  trial.  See  I,  L.  R.,  10  Bom.,  176; 
I.L.  B.,  7  AIL,  572;  Cr.  B.,  No.  19  of  1887.  " 

Ordeb. — The  Sessions  Judge  to  be  informed  that  the  High  Court  sees 
no  reason  to  interfere;  as  it  was  competent  to  the  District  Magistrate  to 
order  further  inguiry  under  section  437»  Criminal  Procedure  Code. 


'SO  September  1890.  Bbsolutiov  ih  Ohambbbs. 

Queen*Bmppe88  v.  Khandu.* 

Sentei^e-'ImpriiwtMni'^Oonieeuiive  stnUnoei^Ptactiee'^Proeedure . 

The  CrimiiMil  Baling  of  Slat  April  IS79  that  where  a  .person  already  nodergoing  a  sen* 
ienee  of  imprisonment  is  sentenced  to  imprisonment  whieh  is  ordered  to  commence  after  the 
expiration  of  the  imprisonment  to  which  he  has  heen  previoasly  sentenced,  snch  imprisonment 
commences  from  the  time  it  Is  ordered  to  commence,  viz,^  from  the  expiration  of  the  previona 
imprisonment,  whether  hjr  reversal  or  completion  of  the  punishment,  is  adhered  to  after 
conaideration  of  the  case  of  Oregorp  v.  The  Queen  at  IS  A.  and  B.  (Q.  B.)  p.  974,  and  the 
Madras  High  Com t  Criminal  Proceedings  No.  SOi  of  16th  Fobmarj  1S7S,  quoted  at  Weir'a 
Criminal  Rulings,  third  edition,  p.  999. 

Where,  therfore,  a  person  was  conricted  on  the  same  day  in  two  separate  cases  and  sentene* 
ed  to  a  term  of  imprisonment  in  each,  and  the  Court  ordered  that  the  sentence  in  the  second 
«ase  should  commence  on  the  expiration  of  the  sentence  in  the  first,  and  the  conylction  and  sen- 
tence in  the  first  case  were  reversed  in  appeal  after  the  accused  had  undergone  the  whole 
of  that  sentence:— 

Heldt  that  the  sentence  in  the  second  case  commenced  to  ran  after  the  eviration  of  the 
•eontenee  in  the  firsl^  and  not  before. 


£  October  1890.  Birdwood  if  Pabsoks,  JJ. 

Queen-Bmppess  v.  Slilv<lla.t 

Abkjri  Act  {Bom,  V  Act  q/  ISTS),  See.  43  (0)  and  {f)-^eparate  eenteneee. 
The  possession  of  materials  for  manufacturing  liquor  and  the  act  of  manufacturing  liquor 
«re  distinct  offences  punishable,  respectlTely,  under  clauses  (/)  and  (g)  of  section  43  of  the 
Abkari  Act,  and  that,  therefore,  separate  sentences  may  be  passed  where  an  accused  is  convicted 
-id  these  offences* 

Per  Curiam:— The  ruling  referred  to  by  the  District  Magistrate  has 
no  application  to  the  circumstances  of  the  present  case.  The  accused  had 
in  their  possession  materials  for  the  purpose  of  manufacturing  liquor  in 
^ontrayention  of  the  Act.    That  was  an  offence  under  the  Act.     When  the/ 

^Oriwnnal  Buling.   Criminal  Application  for  Beyision  No.  SS4  of  1390, 
iCfrimkial  BuUng  33  ^  1890.    Criminal  Reference  Nos.  91  and92  of  1390. 
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further  proceeded  to  manufiacture  liquor  in  eontrayentioa  of  the  Act,  they 
committed  a  new  and  distinct  offence*  The  possession  anterior  Ho  the 
manufacture  was  not  involved  in  the  offence  of  ill^ally  manufacturing 
liquor  of  which  the  accused  were  convicted.  They  were  rightly  punished|. 
therefore,  for  both  offences. 


SO  October  1890.  Bi  bdwood  &  Pabsovs,  JJ» 

Queen-Bmppess  v.  Nanajl.^ 

Criminta  Procedure  Oode  {Act  X  ^  1SS2),  See^  i69^MiaffUtrat6^ Warrant  ease-^harge 
framed^Day  cfhearing-^AhteiMt  of  complainant^  DismUial  ^eomplaiui. 

A  MagiitrAte  hAving  framed  •  charge  against  an  aecnied  perion  in  a  wami^  caae  and 
appointed  a  day  for  hearing,  if  the  complainan;  does  not  appear  on  that  daj  he  should  hear  the 
evidence  for  the  defence  and  then  decide  whether  the  accused  is,  or  is  not,  goiltj;  bnt  that  he 
cannot  acquit  the  accused  under  section  258  of  the  Criminal  Procedure  Code,  or  discharge  him 
under  section  S69  of  the  Code,  without  hearing  eridence  for  the  defence,  merely  on  the  grouad 
that  the  complainant  did  not  appear  to  prosecute  the  charge  on  the  daj  fixed. 

The  District  Magistrate  of  Nasik  in  making  this  reference  to  the  High 
Oourt  observed : — 

<'  Thb  accused  Nos.  1  and  2  Nanaji  walad  Shadu  and  Dalpat  walad 
Hanmanta  were  charged  under  section  323,  Indian  Penal  Code,  with  volunta- 
rily causing  hurt  to  the  complaiLant.  Accused  No.  2  was  discharged  under 
section  253,  Criminal  Procedure  Code,  but  a  charge  was  framed  against  ac- 
used  No.  I  after  all  the  evidence  for  the  prosecution  had  been  taken.  On  the 
day  appointed  for  hearing  the  evidence  for  the  defence,  the  complainant  foil* 
ed  to  appear  and  the  Magistrate  for  this  reason  acquitted  and  discharged  the 
accused  under  section  258,  Criminal  Procedure  Code.  The  framing  of  the 
charge  implied  that  a  prirrM  facie  case  had  been  established  by  the  eviden- 
ce against  the  accused  and  there  was  no  necessity  for  the  complainant  ta 
attend  and  hear  the  defence  evidence  and  the  Magistrate  therefore  erred  in 
acquitting  the  accused. 

Order. — The  Court  sets  aside  the  order  of  acquittal  and  directs  the 
case  to  be  resumed  and  completed  according  to  law. 


20  November  1890.  Bibdwood  &  Parsons,  JJ. 

Quoen-Bmppess  V.  Bhlkal«ala.t 

Penal  Oode  {Act  XLTo/lSGu),  8ec.  ^W-^Falce  complaint'^Police. 
A  person  who  makes  a  false  complaint  to  the  Police  may  he  proceeded  with  under  section 
Sll  of  the  Indian  Penal  Code;  and  it  is  not  competent  to  a  Magistrate  to  refuse  to  entertain  snch 
a  case  on  the  ground  that  the  accused  had  not  teen  afforded  an  opportunity  of  proving  his  ori- 
ginal complaint  in  a  Court  of  competent  jurisdiction. 

*CrMiiaa<  Bulwg  64  <^1S90.  Criminal  Reference  No.  SO  of  IS90. 
\prim%nal  Buling  tS  of  1S90.    Criminal  Reference  No.  SS  df    IS90. 
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Im  tliis  oaie  the  U^b  were  that  one  Kiikba  Lalla  of  Olpad  having 
brought  a  oomplaint  before  the  Chief  Oonatable  of  the  Taluka  against  Par^ 
shotam  mid  Lala  of  offences  under  tectiouB  457  and  380 ,  Indian  Penal  Code^ 
the  Chief  Constable  on  investigation  found  that  the  complaint  was  mali^ 
oiously  false  and  forwarded  the  papers  to  the  First  Class  Magistrate 
through  the  Superintendent  of  Police  with  a  request  that  the  case  might 
be  ordered  to  be  struck  off  the  crime  register.  The  Magistrate  thereupon 
ordered  that  the  case  should  be  struck  off.  The  District  Superintendent  of 
Police,  however,  ordered  the  Chief  Constable  to  prosecute  the  complainant 
under  section  211  of  the  Indian  Penal  Code.  The  First  Class  Magistrate^ 
who  conducted  the  proceedings  under  section  211,  Indian  Penal  Code,  dis* 
charged  the  accused  on  the  grounds  that  the  accused  had  not  been  afforded  a 
chance  of  proving  his  original  complaint  in  a  Court  of  competent  juris* 
diction,  basing  his  decision  on  1.  L.  R.,  6  Gal.  496  and  582. 

The  District  Magistrate  of  Surat,  in  making  this  reference  to  the 
High  Court,  observed :  '^  Mr.  Darasha  based  his  decision  on  rulings  of  the 
Calcutta  High  Court,  I  should  be  glad  to  be  informed  whether  it  has  the 
approval  (tf  the  Bombay  High  Court.  In  practice  it  is  attended  with  great 
inconvenience  to  all  parties  concerned. " 

Order.— Of  the  two  cases  cited  by  the  Magistrate,  First  Class,  that 
of  Ths  Oov&mment  v.  Karimdad  (1)  is  not  similar  to  the  present;  and 
that  of  The  Empress  v.  SaUk  Boy  (2)  does  not  support  the  view  taken  by 
the  Magistrate.  The  prosecution  set  on  foot  by  the  Police  is  not  illegal 
and  clearly  the  prosecutor  ought  to  be  given  the  opportunity  of  proving 
the  truth  of  his  accusation  that^the  accused  has  made  a  false  complaint 
to  the  Police.  We  reverse  the  Magistrate's  order  of  discharge  and  direct 
that  the  case  be  enquired  into. 


M  November  1890.  . ,  Bibdwood  &  Pabbohb,  JJ, 

Queen-BmppcsuB  v.  Tajbhal.* 

Criminal  Proeedmre  Code  {Act  X  of  18SS),  Sees.  4Sa  ic  U%^Ohapter  XXXII^Seision^ 
Judge^BefereHce'-DistHet  Magistraie. 

Where  an  appUcAtion  is  presented  to  a  Conrt  of  Sessions  under  Chap.  XXXII  of  the  Code 
of  Criminal  Procedure,  it  has  no  power  to  refer  the  applicant  to  a  District  Magistrate,  whose 
Conrt  is  one,  not  of  inferior,  but  of  concurrent  jurisdlctioD,  with  the  Court  of  Sessions,  for  ^ 
purposes  of  that  Chapter. 

Thb  District  Magistrate  of  Surat  in  making  this  reference  to  the  High 

Oourt,  stated: — 

'<  I  have  the  honour  to  submit  for  the  orders  of  the  High  Court  an  ap- 
plication by  Tajbhai  Jafarji  and  Abdul  Husen  Adamji  for    examination  of  a 

■~""—~^  '         (1)  I.  L.  B..  6  CaU.  496.    iS)  I.L.  R.,  6  Cal^  5SS, 

Hfriminal  Ruling  67  ef  1890.    Criminal  Befeience  No*  99  1690. 
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lecord  of  a  OriiniiiAl  trial  under  section  438,  Criminal  Procedure  Codto.    It 
was  originally  made,  as  will  be  seen  by  the  heading,  to  the    Sessions  Court 
but  was  subsequently  endorsed  to  me  as  that   Court  refused  to  accept  it 
until  it  had  first  been  presented  to  the  District  Magistrate. 

I  beg  to  submit  that  the  application  having  been  made  to  the  Court 
of  Sessions  should  have  been  dealt  with  by  it.  The  terms  Of  section  438 
Code  of  Criminal  Procedure,  give  the  Court  of  Sessions  and  the  District  Ma* 
gistrateconcurrent  jurisdiction.  It  is  not  to  be  supposed  that  the  Court  would 
refuse  to  deal  with  the  petition  after  it  had  been  rejected  by  the  Magistrate 
since  to  do  so  would  be  to  cancel  its  own  jurisdiction  altogether.  Consequent- 
ly the  action  of  the  Court  practically  introduces  a  series  -of  two  appeals 
instead  of  one,  under  section  438,  Code  of  Criminal  Procedure,  to  the  increase 
of  litigation  and  to  the  unnecessary  burdening  of  the  already  overworked 
Magistrate's  office. 

It  is  within  the  competence  of  the  Court  of  Sessions  to  examine  a 
record  of  its  own  motion  without  a  reference  to  the  District  Magistrate,  and 
in  the  same  way  I  submit  that  it  should  dispose  of  petition  made  to  itself 
for  the  exercise  of  the  power.  The  convenience  of  such  a  course  is  mani- 
fest not  only  for  the  above  given  reason,  but  because  the  District  Magistrate 
during  the  quarter  part  of  the  year  is  at  a  distance  from  head  quarters 
sometimes  in  foreign  states  and  cannot  be  reached  without  expense  and 
delay  which  may  result  in  an  innocent  man  remaining  for  some  days  in  pri- 
son. The  course  most  likely  to  secure  prompt  justice  would  be  for  the 
nearest  competent  authority  to  receive  the  petition.  ** 

Upon  reading  this  letter  of  reference,  4he  High  Court  desired  the  Ses* 
sions  Judge  of  Surat  to  make  a  report,  who  reported  as  follows: — 

**2.  No  written  order  was  passed  in  the  matter,  but  the  pleader  when 
he  intimated  his  intention  of  presenting  the  application,  and  the  Bar 
generally,  were  verbally  informed  that  they  should  go  in  the  first  instance 
to  the  District  Magistrate  and  that  as  a  general  rule  the  Sessions  Court 
would  not  exercise  its  powers  under  Chapter  XXXII  of  the  Criminal 
Procedure  Code  in  the  case  of  applications  made  through  pleaders  until 
the  applicant  had  exhausted  his  remedies  in  the  lower  Courts.  The 
absence  of  a  written  order  was  due  to  the  desire  of  the  pleader  to  take  his 
written  application  (with  a  mere  alteration  in  the  heading)  direct  to  the 
District  Magistrate,  thus  saving  time  and  the  value  of  the  stamps.  The 
written  application  did  not  actually  come  into  the  hands  of  the  Court. 

8.  As  a  matter  of  convenience  it  seems  to  me  very  desirable  that  when 
applications  are  made  under  this  Chapter  through  pleaders,  they  should 
come  up  step  by  step  in  the  order  of  the  tribunals.  It  would  for  instance 
be  inconvenient  if  a  pleader  went  first  to  the  High  Court  and  finding  that 
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their  Lord8hip0  would  not  interfere  then  tried  the  District  Magistrate  or 
€ourt  of  Sessions  and  obtained  from  either  of  these  authorities  ordera 
virtually  overriding  those  of  the  High  Court  of  which  of  course  the  District 
Magistrate  or  Sessions  Judge  would  be  ignorant.  Similarly  it  would  be 
inconvenient  if  after  the  Sessions  Judge  had  refused  to  interfere  the  District 
Magistrate  interfered  in  a  matter  in  ignorance  that  the  question  had  been 
before  the  Higher  Court. 

4.  On  this  point  I  would  solicit  a  reference  to  the  cases  reported  at 
I.  L.  R.  14  Calcutta  887  and  L  L.  R.  12  Allahabad  484  as  also  Criminal 
Ruling  No.  11  of  March  1890  of  the  Bombay  High  Court. 

5.  This  Court  would  of  course  in  special  circumstancea  exercise  its 
jurisdiction  on  an  application  even  when  no  reference  had  been  made  to 
the  District  Magistrate  and  would  of  course  exercise  its  jurisdiction  on  ita 
own  motion  in  all  cases  originating  with  itcelf. 

6.  But  I  do  not  propose  in  ordinary  circumstances  on  the  application 
of  a  pleader  or  a  party  to  exercise  the  discretion  vested  in  me  by  section 
438  until  the  applicant  has  been  to  the  District  Magistrate^  as  in  my  view 
it  would  be  highly  inconvenient,  if  for  instance,  I  refused  to  suspend  the 
execution  of  a  sentence  and  the  District  Magistrate  subsequently  suspended 
it.  The  course  I  ha^e  adopted  does  not  as  the  District  Magistrate  thinka 
(Tide  his  para.  2)  introduce  a  series  of  two  appeals  instead  of  one  but  insures 
that  the  two  or  three  appeals  which  already  practically  exist  should  be 
appeals  from  the  lower  to  the  higher  tribunals  and  not  the  reverse  at  the- 
choice  of  the  parties  or  their  pleaders." 

Per  Curiam.— The  High  Court  is  unable  to  concur  in  the  view  express* 
ed  by  the  Sessions  Judge.  When  an  application  is  presented  to  a  Court 
of  Sessions  under  Chapter  38  of  the  Code  of  Criminal  Procedure,  it  has  no- 
power  to  refer  the  applicant  to  the  District  Magistrate,  whose  Court  is  one, 
not  of  inferior,  but  of  concurrent  jurisdiction,  with  the  Court  of  Sessions,, 
for  the  purposes  of  this  Chapter.  As  to  the  inconvenience  referred  to  by 
the  Sessions  Judge  in  para  3  of  his  letter,  his  attention  might  well  be 
directed  to  Queen*Emj>resi  v.  Pirthi  (1). 


SI  Fovmher  1890.  Bibdwood  &  Parsobs,  JJ. 

Queen-Bmppess  V.  Kplshna  Shet.* 

Ptnal  Code  {Act  XLVof  1S60),  See.  l^H—Themtre^PreprieUnr, 
A  proprietor  of  a  theatre,  not  In  actaal  pofsewion  or  maoag ement  «f  the  theatre  at  a  tlmo 
-when  a  lawful  order  promolgated  hj  a  public  aerrast  was   diiobeyed,  cannot  be  eoafieteJ 

vnder  tcctlon  18S,  Indian  Penal  Code. 

~      :  "  (1)  I.L.BHiaAll.,4a4. 

^OHmbud  Bmling  fte  of  1S90.  Criminal  Application  for  ReyiBion  Mo.  »79  of  1890, 
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Pbb  Curiam.— As  the  accused  No;  1  KriehM  Shet  had  let  the  theatre 
to  the  accused  No.  3  for  the  purposee  of  dramatic  performances,  and  as,  at 
the  time  of  the  allied  offence,  the  theatre  was  not  in  his  possession  or 
under  his  management,  his  conviction  under  section  188  of  the  Indian 
Penal  Code  cannot  be  sustained.  We  reverse  the  conviction  and  sentence 
passed  upon  Krishna  Shet  hi/n  Narayan  Shet  and  direct  that  the  fine,  if  paid, 
be  restored. 


H?  ITavembtr  1890.  Bibdwood  &  Parsokb,  JJ. 

Queen-EmppeMi  v.  Devkl.    Queen-Emppess  v.  Malamma.* 

Stat  detiBom.  ^e« // </ 18»0),  5«c.  S  {gy^Salt-watBr^Purificaium^Evapofatwm. 

The  accused  bought  some  dirty  salt  in  the  Banr,  diMolrcd  it  in  wai^r,  renoved  the  dirt 
therefrom  and  obtained  clear  dry  saU  by  evaporating  off  the  water  :— 

field,  that  this  wai  mannfactaring  palt  within  the  meaning  of  section  3  clanse  {g)  of  the 
Salt  Act,  1890, 

Thb  accused,  in  each  of  the  two  cases  under  reference,  were  convicted 
by  the  Second  Class  Magistrate  of  Ankola  under  section  47  of  the  Bombay 
Salt  Act  (II  of  1890)  and  passed  sentences  of  fine. 

The  District  Magistrate  of  Kanara^  being  of  opinion  that  these  convic- 
tions and  sentences   were  illegal,  made  this   reference  to  the  High   Court, 

stating : — 

«  The  Magistrate  appears  to  have  held  that  the  mere  act  of  boiling 
any  kind  of  salt  in  water  with  the  sole  object  of  removing  impurities  and 
rendering  it  more  palatable,  constitutes  'manufacture'  in  contravention  of 
the  law.  No  enquiry  was  made  whether  the  salt  in  question  had  paid 
duty  or  not. 

By  section  11  no  one  may  manufacture  salt  without  a  license  from 
the  Collector.  *  Manufacture  '  is  defined  to  ind/ude  every  process  for  the 
purification  or  refinement  of  salt. 

I  am  of  opinion  that  the  use  of  the  term  ^  includes  '  signifies  that 
any  process  of  refinement  or  purification  of  salt  may  amount  to  manufac- 
ture but  need  not  necessarily  do  so.  The  Salt  Act  is  fiscal  and  designed 
for  the  protection  of  the  revenue.  If,  as  must  be  presumed  in  these  cases, 
the  salt  had  paid  duty  no  loss  would  result  to  the  revenue  by  further 
purification  and   so  the  penal   clauses  of  the  law  do  not  seem  to  apply." 

Per  Curiam. — The  Magistrate  does  not  find  that  the  salt  was  ori- 
ginally contraband.  On  the  contrary,  he  distinctly  says  that  there  is  no 
proof  that  the  accused  separated  from  earth  the  three  tolas  of  salt  found  in 
her  house.  And  there  is  nothing  to  show  that  her  own  story  is  not  true. 
She  says  that  her  child  poured  some  water  into  the  pot  in  which  she  kept 
her  salt,  thus   melting  it,  and  that,  not   wishing  to  lose  the  salt,  she  put 

•Criminal  Buling  €0  of  1890,    Criminal  Beferencei  Noe.  181  and  182  of  1690. 
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tke  brine  oa  tbe  fire^  and  evapomted  tbe  wateri  thus  producing  dry  salt. 
The  heating  of  the  brine  was  certainly  a  ^'  process  "  by  vhich  the  salt  was 
<^  separated  frem  brine ''  and  fell,  thereforei  within  the  definition  of 
<*  manufacture  ^^  contained  in  section  3{g)o[  tbe  Bombay  Salt  Act,  1890. 
But,  in  the  circumstances  of  the  ease^  a  fine  of  Bs.  10,  with  8  days' 
rigorous  imprisonment  in  default  of  payment,  was  excemye  and  wholly 
^Msproportioned  to  the  character  of  the  o£fenee  (see  also  our  judgment  in 
Criminal  Reference  Ko.  132  of  1890  of  this  day's  date).  We  reduce  the 
fine  to  one  anna  and  award  one  hour's  imprisonment  in  default  of  payment 
of  the  fine«  Any  sum  levied  from  the  accused  in  excess  of  one  anna  to  be 
refunded. 

Per  Citb'iam. — The  accused  brought  some  dirty  salt  in  the  Bazar  and 
in  order  to  clean  it,  dissolved  it  in  water,  which  she  boiled  after  removing 
all  particles  of  dirt  from  it.  She  thus  obtained  some  clean  dry  salt.  The 
process  by  which  the  salt  was  separated  from  the  brine  falls  within  the  de- 
finition of  **  manufacture,  "  contaiued  in  section  3  (g)  of  the  Bombay  Salt 
Act,  1890,  and  as  the  accused  had  obtained  no  license  to  manufacture  salt 
under  section  11,  her  act  is  punishable  under  section  47.  But  in  the 
circumstances  of  the  case,  the  fine  of  Rs.  15  with  10  days'  imprisonment 
in  default  appears  to  us  to  be  excessive  and  wholly  disproportioned  to  the 
character  of  the  ofience,  especially  as  the  Act  has  only  come  into  force 
recently  and  contains  a  new  definition  of  the  word  **  manufacture  "  which 
will  apparently  convert  into  crimes  some  perfectly  innocent  practices  con- 
nected with  the  use  of  salt  for  domestic  purposes.  We  reduce  the  fine  to 
eight  annas  and  award  one  day's  simple  imprisonment  in  default  of  pay- 
ment of  the  fine.  Any  sum  levied  from  the  accused  in  excess  of  eight 
annas  to  be  refunded. 


27  November  1890.  Btrdwood  <fe  Parsons,  JJ. 

Queen-Emppess  v.  Nathoo Lalji* 

Criminal  Procedure    Code  {Act  X  of  1S82),  See,  2Z3^Charge  qf  one  tffenee—Conviction 
of  another* 

The  accosedt  bayiog  beeo  Bnmmooed  to  answer  a  charge  of  etoring    wool,  was  cooTictcd  of 
Blorisg  cotton: — 

Meld,  that  the  conyiction  conld  not  be  upheld  as  the  accused  had    no  proper  notice  and  no 
proper  opportunity  of  answering  the  charge  of  storing  cotton. 

Per  Curiam: — The  accjised  was  summoned  to  answer  a  charge  of  stor* 
ing  wool  on  the  28th  July  1890,  contrary  to  the  provisions  of  section  394 
of  the  City  of  Bombay  Municipal  Act,  1888.  When  he  appeared  in  Court 
on  the  12th  September,  the  day  fixed  for  the  hearing,  he  asked  that  his  go- 
down  might  be  seen  by  the  Municipal  Inspector.  It  was  accordingly  ins- 
pected but  no  wool  was  found  there.  Some  loose  cotton  was,  however,  found. 
'  ^Criminal  Ruling  ^'\  of  1890,  Criminal  Application  for  BeTision  Ko.  SIS  of  1S90, 
67 
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Thereupon  the  accused  was  couTicted  of  storing  cotton  on  the  12th  Septem«» 
ber,  1890,  contrary  to  the  Act* 

We  think  that  he  was  entitled  to  an  acquittal  on  the  charge  of  ator- 
ing  wool  and  that  he  had  no  proper  notice  of  the  charge  and  no  proper  op* 
portunity  of  answering  the  charge  of  storing  cotton  on  which  he  was  so 
summarily  conyicted. 

We  reverse  the  conyiction  and  sentence.  Fresh  proceedings  may  be  in* 
stituted  on  complaint  if  necessary. 


S7  Nwmher  1890.  Birdwood  <fe  Pissois,  JJ. 

Queen-EmppeMi  v.  Ladkya:* 

Pinal  Ood4  iAei  XLF  tf  ISSO),  Sec.  ^O^—SesiioM  Judge^^urp-^OhargB. 
A  Settioiis  Jodge,  in  ramming  up,  shoald  draw  the  attention  of   the   Jnrj  to  both  parto 
of  aection  804  of  the  Indian  Penal  Code  and  ask  them  to  say  explicitly  under  which  part  thej 
find  the  accosed  gailty. 

Order. — The  Sessions  Judge  should  be  informed  that,  as  there  are  two 
parts  of  section  304  of  the  Indian  Penal  Code  xmder  one  of  which  only  is  a 
sentence  of  transportation  for  life  legal,  he  ought,  in  summing,  up  the 
case,  to  have  drawn  the  attention  of  the  Jury  to  both  parts  of  the  section 
and  asked  them  to  say  explicitly  under  which  part  tbey  found  the  accused 
guilty.  In  the  present  case,  however,  as  it  appears  that  the  accused  waa 
expressly  charged  under  the  first  part  of  section  304,  with  an  intention  to 
kill  and  as  the  Sessions  Judge  accepted  the  verdict  of  the  Jury  as  one  of 
guilty  of  the  offence  so  charged,  this  Oourt  presumes  that  the  Jury  actually 
found  the  accused  guilty  of  that  offence;  and  dismisses  the  appeal. 


1  December  IS90.  Bijidwood  &  Pabsons,  JJ. 

Queen-Emppems  v.  MafiranlaLf 

Oriminal  Procedmre  Oede(Aet  X  of  IM%\  See.  W^Seeehne  Juige^Appeal^Betriak 
Where  the  eridence  recorded  Igr  the  Magistrate  if  aa  full  aa  the  law  required,  and  where 
there  is  no  irregnlaritj  of  procedore  or  defect  in  the  enqnirj  necessitating  retrial,  it  is  not 
competent  to  a  Sessions  Judge  on  appeal  to  order  retrial.  He  mnst  consider,  on  the  CTidence 
giren  before  the  Magistrate,  whether  the  conviction  can  be  snstoined,  or  the  accused  is  entitled 
to  an  acquittal* 

Pbr  Curiam. — The  applicant  was  tried  summarily  by  a  Magistrate, 
Rrst  Class,  and  couTicted,  under  section  411  of  the  Indian  Penal  Code,  of 
dishonestly  receiving  stolen  property  and  sentenced  to  two  months' 
rigorous  imprisonment  and  a  fine  of  Rs.  10,  or  in  default  of  payment  of 
the  fine  to  fifteen  days'  additional  imprisonment.  He  appealed  to  the 
Sessions  Judge,  who  has  ordered  a  retrial  on  the  ground  that,  as  the  record 
atands,  he  is  unable  to  form  an  opinion  whether  the  applicant  ought  to 

^Criminal  Ruling  $9  eflB90.    Criminal  Appeal  No.34a'cf  ItSO.  ~ 

^OHmhetl  Hnling  68  ^  1890.    Criminal  ApplioatioB  for  Reriiloa  Nob  iOf*  cf  ISMI. 
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have  been  conyioted  of  theft  or  of  receiving  stolen  property,  knowing 
the  same  to  be  stolen,  or  whether  he  ought  to  have  been  acquitted. 
The  record,  however,  of  the  proceedings  before  the  l{agis(r&te  is 
as  full  as  the  law  requires  it  to  bo,  and  the  judgment  of  the  Sessions 
Judge  discloses  no  ground  whatever  for  the  retrial  of  the  accused.  The 
Sessions  Judge  should  have  considered  whether,  on  the  evidence  given 
before  the  Magistrate,  the  conviction  could  be  sustained  or  whether  it 
ought  to  be  altered,  or  whether  the  accused  was  entitled  to  an  acquittal. 
There  was  no  irregularity  of  procedure  or  defect  in  the  enquiry  which 
made  it  necessary  that  the  case  should  be  retried.  The  order  in  appeal 
is  reversed.    The  appeal  must  be  reheard  and  decided. 


4  December  1890.  Bibdwood  Ss  Pabsons,  JJ. 

Queen-Emppess  v.  Nalya.^ 

Penal  Code  (  Act  XLF^lBeo  ),  Sees.  494,  497, 499^Bigamy~~A4ultery~~Eniieing  owa^ 
wffe^OrimUud  Proeeiuf  Code  (  Aet  X  i/ ISSS  X  See.  l99^Magistrote. 

An  aceaied  wai  charged  bj  the  hosband  of  a  woman  with  offeneei  under  f  ectioni  494  and 
49S  of  the  Indian  Penal  Code:— 

Heldt  that  the  complaint  under  sectioni  494  and  49S,  Penal  Code,  did  not  involve  a  com- 
plaint nndcr  section  497  of  the  Code,  and  that  the  Magistrate,  therefore,  is  not  at  liberty  under 
section  199  of  the  Code  of  Criminal  Procedure,  to  try  the  accused  for  an  offence  nnder  section 
497  of  the  Indian  Penal  Code. 

Per  Curiam: — Neither  the  husband's  complaint  that  the  accused  had 

enticed  away  his  wife  with  a  criminal   intent    nor  his  further  complaint 

that  his  wife  had  committed  bigamy  with  the  accused  involved  a  complaint 

that  the  accused  had  committed  adulteiy  with   his   wife.     The   Magistrate 

had,  therefore,  no  jurisdiction  under  section  199,  Criminal  Procedure  Code, 

to  try  the  accused  for  the  offence  of  adultery.     We  reverse  the  conviction 

and  sentence  recorded  against  the  accused  Nalya  Walad  Yithu. 


i^  December  1890.  Bibdwood  &  Parsoks,  JJ, 

Queen-Emppess  v.  Bhojilal.t 

Land  Beffcnue  Code  [Bern.  Aet  F  (^  1879X  Sec.  214^  Oeeupani~~Bemaeing  etones  and 
earth  wUh  the  oeeupanVs  permieeion — Land  belonging  to  Qovemment, 

The  accused  dug  stones  and  removed  them  from  land  in  the  possession  of  a  person  having 
the  rights  of  an  occupant  nnder  the  Bomhay  Land  Revenue  Code,  with  the  permission  of  that 
person: — 

Heldt  that  he  could  not  he  convicted  under  clause  (d)  of  Rule  III  of  the  rules  framed  under 
flection  S14  of  the  Code,  afl  such  land  was  not  [land  **  helonging  to  Qovemment  '*  within  the 
meaning  of  the  clause, 

^OriwHnal   BtUing  %B  of  1S90.    Criminal  Application  for  Revision  No.  805  of  1S90. 
Wriminal  IMing  SS  of  1890.    Criminal  Review  No.  818  of  1S90« 
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ORDEB«*-The  conviction  tinder  clause  (  d )  of  Rule  III  cannot  be  ihInk 
tained  as  the  stones  dug  and  remoTed  by  the  accused  were  dug  and  reasov^ 
from  land  in  the  possession  of  an  occupant  haTing  the  rights  of  an  oceu* 
pant  under  the  Land  Revenue  Code.  Such  land  is  not  land  **  belonging 
to  Government  "  within  the  meaning  of  the  clause.  The  conviction  and 
sentence  are,  therefore,  reversed,  the  fine,  if  paid,  to  be  restored* 


1891. 

B  January  1891.  ]to^DwO0D  9$  Pamohs,  JJ» 

Queen-Emppess  v.  Liakahman.* 

Sesiions  Judge — Plea^Aecused^Statementi  tueompan^ing  the  plea. 
It  if  not  the  daty  of  the  Court  of  Sessions,  at  the  time  of  recording  a  plea,  to  decide  whether 
anj  statement  which  accompanies  it  is  tme  or  false;  any  snch  statement  most  be  regarded  only* 
as  explanatory  of  the  plea, 

BiBDWOOD,  J. — The  accused  in  this  case  pleaded  guilty  to  the  chaige 
of  murdering  his  wife.  Thereupon  the  Sessions  Judge  questioned  him 
as  to  the  circumstances;  and  he  said  that  he  had  seen  her  commit  adultery 
for  4  days  with  one  Budappa  Wadari,  that  he  expostulated  with  her 
mother,  but  that,  on  the  mother  saying  that  she  would  get  her  daughter 
remarried  in  his  presence,  he  killed  the  daughter  with  an  axe.  This  state* 
ment  must  be  read  with  the  plea  of  guilty  and  seems  to  show  that  the 
accused  did  not  intend  to  plead  unreservedly  to  a  charge  of  murder  as 
defined  in  the  Indian  Penal  Code.  He  alleged  certain  grave  provocation. 
It  might  be  that  he  could  not  eventually  have  proved  that  there  was  any 
such  provocation  as  he  alleged,  or  it  might  even  be  that  the  provocation 
actually  alleged  was  not  such  sudden  provocation  as  is  contemplated  in 
Exception  I,  to  section  300  of  the  Code.  But  it  is  not  the  duty  of  a  Court 
of  Sessions,  at  the  time  of  recording  a  plea,  to  decide  whether  any  statement 
which  accompanies  it  is  true  or  false.  Any  such  statement  must  be  regard- 
ed only  as  explanatory  of  the  plea.  In  the  present  case,  the  accused 
admitted  that  he  had  killed  his  wife,  but  alleged  also  that  she  had  provok* 
ed  him  greatly;  and  he  apparently  wished  to  convey  the  impression  that 
the  efiect  of  the  provocation  continued  until  his  interview  with  his  mother- 
in-law.  He  connected  that  interview  with  his  wife's  misconduct,  which 
he  says  he  had  witnessed,  and  apparently  wished  the  Court  to  believe  that 
he  was  deprived  of  the  power  of  sell -control  by  the  provocation  which  he 
had  received.  Perhaps  his  meaning  would  have  appeared  more  clearly 
if  he  had  been  questioned  more  fully.  Any  way,  on  the  record,  as  it  stands, 
1  find  it  difficult  to  distinguish  the  case  from  Ifetai  Luekm'  v.  Queen^ 
Empress  (1)  and  the  Queen^Empress  v,  Sakharam  (2),  though,  no  doubt,   in 

"  •Criminal  Appeal  ^o•  SbS  of  1890;  CoLtiimntion  Case  Mo.  28  of  1890. 

(1)  1.  L.  Rt  11  Cal.,  410.    (8)  1.  L.  B^  U  Bom^  664. 
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«f  tlHM0«iit68,  HO  t>l«a  was  actually  roooided  till  after  the  aeoused  bad  tnade 
kU  etatemetit.  la  the  present  case^  the  accused  pleaded  guilty  of  murder 
before  he  made  any  statemeAt«  I  think,  hoircTer^  that,  ih  the  eiroumstanoes^ 
fte  Italement  must  be  looked  to  rather  than  the  formal  plea,  as  showing 
the  real  nature  of  the  plea.  I  ti^e  it  that  the  accused  wished  to  admit 
only  that  he  had  been  guilty  of  the  offence  of  culpable  homicide  not  amount- 
ing to  murder.  And  I  would,  therefore,  annul  the  eouTiction  and  order  a 
new  trial  on  the  charge  of  murder. 

Pabsons,  J. — The  accused  in  this  case  was  brought  before  the  Court 
e(  Sessions  on  a  charge  of  murder  by  causing  the  death  of  his  wife  Satan. 
The  charge  was  read  out  and  explained  to  him  and  he  was  asked  whether 
he  was  guilty  of  the  offence  charged  or  claimed  to  be  tried.  He  pleaded 
guilty;  the  plea  was  recorded  and  he  was  convicted  thereon.  He  was  not, 
however,  convicted  directly  on  the  plea,  but  after  an  enquiry  held  by  the 
Sessions  Judge 'Mn  order  to  see  if  it  was  right  and  proper  to  convict  the 
accused  on  his  plea. ''  This  inquiry  included  an  examination  of  the  accused 
and  an  interrogation  of  the  Witnesses  for  the  prosecution  by  the  Court. 
There  is  no  provision  in  the  Code  for  such  an  enquiry  and  it  appears  to 
me  that  if  such  an  enquiry  is  necessary  it  should  take  the  form  of  a  trial 
and  be  conducted  as  such.  If  in  his  examination  the  accused  had  open- 
ly and  clearly  admitted  his  guilt  there  might  be  no  reason  for  our  inter* 
ference.  The  accused,  however,  does  not  admit  that  he  is  guilty  of  murder, 
on  the  contrary  he  says  that  he  killed  his  wife  under  provocation,  having 
seen  her  committing  adultery.  Considering  the  plea  with  this  statement 
there  seems  reason  to  believe  that  the  charge  was  not  properly  explained 
and  that  the  accused  did  not  really  intend  to  plead  guilty  of  murder  but 
only  to  admit  that  he  killed  his  wife.  At  any  rate  seeing  that  the  accused 
in  the  subsequent  enquiry  withdrew  the  plea  of  guilty  and  made  a  defence 
which  was  in  effect  a  plea  of  not  guilty  of  murder;  the  Sessions  Judge  ought 
to  have  tried  the  accused  on  the  charge  of  murder.  It  was  wrong  to  con- 
vict on  the  original  plea  because  the  Sessions  Judge  considered  that  there 
was  nothing  to  support  the  allegation  of  the  accused  as  to  the  provocation 
he  had  received.  Such  a  finding  could  only  have  been  arrived  at  after  a 
regular  trial.  I  concur  in  reversing  the  conviction  and  ordering  the  ac- 
cused to  be  retried. 


12  January  189L  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Mehman.* 

Village  Police  Act  {Bom,  Act  FnTof\S$7),  Sec.  ^l^-Poliee-^Arteit—frarrani. 
Tixe  Police  haye  no  power  to  arresi  without  warrant  for  an  oflPenee  under  itotion  SI   of 
the  Bombay  Villi««  PoUce  AcU 

^Criminal  Buling  I  oj  ISdl.     Criminal  Reference  No.  159  of  1S90. 
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In  this  ease  the  accused  was  conyicted  by  the  Second  Glass  Magistrate 
of  Ohikli^  of  obeying  the  call  of  nature  in  a  street,  and  sentenced 
under  section  61  of  the  Bombay  Police  Act,  VIII  of  1867,  to  a  fine  of  Rs.  5. 
The  accused  was  seen  committing  the  offence  and  at  once  arrested  without 
warrant  by  the  Police  and  brought  before  the  Magistrate. 

The  District  Magistrate  of  Surat,  in  making  this  reference  remarked:— 
**  In  this,  it  appears  to  me,  the  Police  were  not  justified,  since  the 
Act  nowhere  provides  that  they  may  arrest  without  warrant  simply 
for  an  offence  under  section  61/' 

Ordbb. — The  District  Magistrate  should  be  informed  that  a  conviction 
is  not  invalidated  by  the  action  of  the  Police  and  this  Court  will  not 
interfere.  He  should  issue  orders  and  prevent  such  illegal  arrests  in 
future. 


15  January  1891.  Bird  wood  &  Parsovr,  J  J. 

Queen-Emppesui  V.  Budhu,* 

WorlwMiCf  Br§aeh  tf  Ooniraet  Aet  (XIIT  €f  \859y~Bepafment  4if  adtfanee^^-Oouri  Fm« 
'^(kmrt  Fees  Aet  ( FTT  ^  1S70). 

An  aceaied  wai  ordered  under  section  9  of  the  Workman's  Breach  of  Contract  Act,  1SS9» 
to  repay  the  sum  advanced  to  him,  and  was  also  ordered  under  section  SI  (1)  of  the  Court  Feet 
Act,  1S70,  to  repay  to  the  complainant  the  Court  fee  paid  on  his  petition  of  complaint  under  tht 
Act  of  1S59:^ 

Heldt  that  the  latter  order  as  to  repayment  of  the  Court  fee  was  illegal;  for  such  repayment 
could  only  he  ordered  "  in  addition  to  the  penalty  imposed  **  and  in  this  case  no  penalty  had 
been  or  could  be  imposed  till  the  accused  was  found  to  have  disobeyed  the  first  order,  viz^  that 
relating  to  repayment  of  sum  advanced  to  him. 

Order. — The  Court  reverses  the  order  for  the  repayment  to  the  com- 
plainant of  the  fee  paid  on  his  petition,  as,  under  clause  1  of  section  31  of 
the  Court  Fees  Act,  1870,  such  an  order  can  legally  be  made  only  ''in  addi- 
tion to  the  penalty  imposed  upon"  an  accused  person  who  has  been  convicted 
of  a  non-cognizable  offence ;  and  in  the  present  case  no  penalty  was 
imposed  upon  the  accused  person,  who  was  merely  ordered  to  repay  the 
advance  he  had  received.  A  penalty  could  only  have  been  imposed  upon 
him  under  Act  XIII  of  1859  if  he  had  failed  to  obey  that  order.  But  he 
was  not  tried  for  any  such  alleged  failure. 


19  January  189U  Bibdwood  &  Parsovs,  JJ. 

In  pe  Bopku.t 
Magi9traie^0<mfe89%tm'^Beeording  of  Cai^eeeUm'^ustodif  (^f  Poliee. 
The  omission  of  the  Magistrate,  before  whom  a  confession   is  made,  to  record  the  eircunk* 
stance  that  the  accused  was  not  then  in  the  custody  of  the  PoUce,  cannot  invalidate  the  confeasion, 
if  the  requirements  cf  the  Criminal  Procedure  Code  are  compUed  with  by  the  Magistrate, 

*ert«MNo{  BuHng  %  qf  1S91.    Criminal  Beyiew  No.  849  of  ISSO. 
^rmtnea  Buling  8  qf  IS91.    Criminal  Appeal  Noi.  8S9  of  1S90. 
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Per  Curiam: — We  think  that,  as  regards  the  accused  Ganpati  the  de* 
cision  of  the  Court  of  Sessions  must  be  sustained,  as  the  case  against  him 
rests  on  the  OTidence  of  a  single  witness  who  was  disbelieyed  by  the  Ses- 
sions Judge. 

As  regards  accused  Nos.  2  and  3,  the  Sessions  Judge  acted  on  a  wrong 
view  of  the  law  in  rejecting  their  confessions.  The  omission  of  the  Magis* 
trate  before  whom  the  confessions  were  made  to  record  the  circumstance 
that  the  accused  were  not  in  the  custody  of  the  Police  at  the  time  could  not 
inTalidate  the  confessions,  if  the  requirements  of  the  Code  o[  Criminal  Pro- 
cedure were  complied  with  by  the  Magistrate  when  he  recorded  them.  The 
Sessions  Judge  should  either  have  accepted  the  confessions,  or,  if  he  thought 
it  necessary,  called  for  evidence  to  satisfy  himself  as  to  their  having  been 
voluntarily  made.    We  must  order  the  retrial  of  these  two  accused  persons. 

We  can  find  no  evidence  on  the  record  beyond  the  allegation  of  accus- 
ed No.  1  himself  to  show  that  his  confession  was  extorted  from  him  by  the 
villagers.  No  doubt  he  was  beaten  by  them;  but  they  may  have  beaten 
him  because  they  believed  in  his  guilt,  and  not  with  any  other  object.  His 
confession  has,  we  think,  beeci  rejected  without  sufficient  enquiry.  More- 
over, he  is  implicated  by  the  confessions  of  accused  Nos.  2  and  3,  which  can 
be  taken  into  consideration  as  against  him  with  the  other  evidence  on  the 
record.  We  order  his  retrial  also.  K  any  fresh  evidence  is  to  be  adduced 
before  the  Court  at  the  trial,  care  should  be  taken  to  give  the  accused  due 
notice  of  the  names  of  the  witnesses  and  the  nature  of  the  evidence  to  be 
given,  so  as  to  give  them  due  opportunity  to  meet  it. 


^8  Januaiy  1891.  Bibdwood  &  Pabsons,  JJ» 

Queen-Emppess  v.  Raffho.* 

Abhi^H  Act  (Bon.  Aei  r</187S%  See.  43  (d)— f%M,  papment  fff-^Toddp  tre*f,  tapping  cf^ 

There  ie  no  proyielon  in  the  Bombay  Abkari  Act.  187S,  wUoh  anihorljiee  a  Magietrale  who^ 
conTiots  an  aecnaed  perion  under  teetlon  43  (<n  of  the  Act  to  order  the  pajment  by  him  of 
any  fee  that  may  be  leriable  in  reepect  of  trees  tapped  by  him  without  a  license. 

Obdbb. — There  is  no  provision  in  Bombay  Act  Y  of  1878  which 
authorises  a  Magistrate  who  convicts  an  accused  person  under  section  43 
(d)  to  order  the  payment  by  him  of  any  fee  that  may  be  leviable  in  respect 
of  the  trees  tapped  by  him  without  a  license.  The  Court  therefore  reverses 
the  Magistrate's  order  directing  the  payment  by  the  accused  of  a  tapping 
fee  of  Rs,  3.    The  fee  if  paid  to  be  refunded. 

^CHmlm^  JfcMif  4  ^  ISSl.    Criminal  Bcview  No.  If'cf  1S91 . 
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B^grmatc9$  i5eft4»a|f  4e(  (r  </  1S76V  i$f«  7«  t-r^M^Vii^  ^J^wder., 
A  jroathfnl  offender  wmi  lenteneed  to  imprisonment  and  in  appeal  the  Seetioni  Jadg6 
luder  GoTemment  Beeolotion  SMS  (Judicial  Department  of  Sltt  Ja^»  1890)  and  nnder 
■ectioji  7  of  tl^e  Reformatory  SohooU  AcV  1^76,  ordered  hit  detention  in  a  B^ormatory  School:— 
B^H  that  section  7  of  the  Act  applied  only  to  the  pOQi;t  by  which  the  yoothf  nl  offender 
was  lentenoed;  that  the  order  of  the  Seesione  Jadge  wae  illegal;  and  that  the  proper  proeedoro 
to  be  adopted  in  sncha  caie  was  that  laid  down  in  section  8  of  the  Act* 

Ordbb.—  Section  7  of  Act  Y  of  1876  applies  onl)  to  the  Court  by  whiek 
the  youthful  offender  is  sentenced.  The  order,  therefore,  of  the  appellate 
<}ourt  directing  that  the  accused  in  this  case,  who  had  been  sentenced  by 
the  Magistrate  to  two  years'  rigorous  imprisonment  should  be  detained 
in  the  Reformatory  for  2  years  and  8  months  is  illegal  and  we  reverse  itt 
The  proper  procedure  to  be  adopted  is  that  laid  down  ia  section  8  of 
the  Act. 


12  February  1891.  BiRDwooD<fe  Parsons,  JJ« 

Queen-Emppess  v.  Gopala-t 

Criminal  Procedure  Code  {Act  Xtf  1888),  Sees.  517, -SSS— Jtfbney  produced  in  CouH^ 
Dispcsalf  order  of^Mag titrate,  dieerttion. 

Where  no  offence  appears  to  hare  been  committed  regarding  the  money  produced  in  a 
OMet  the  Magistrate  ii  entitled  tfk  refrain  from  making  any  order  nnder  lection  517,  Criminal 
Procedore  Code,  ^t,  if  necessary,  proceedings  may  be  taken  under  section  58S  of  the  Code. 

In  this  case  the  accused  was  convicted  by  the  Second  Class  Magistrate 
of  Earmalai  who  sentenced  him  to  four  months  rigorous  imprisonment  and 
a  fine  of  20  rupees,  and  ordered  that  Rs.  67  produced  by  the  complainant 
before  the  Police  should  be  returned  to  him  after  the  period  of  appeal.  On 
appeal,  the  Sub-Divisional  Magistrate  quashed  the  conviction  and  sentence 
but  made  no  order  as  regards  the  67  rupees  and  left  the  parties  to  a 
settlement  otherwise  than  in  a  criminal  Court. 

The  District  Magistrate  of  Sholapur,  in  making  the  reference  to  the 
High  Court,  said:  "  The  Sub-Divisional  Magistrate  should  in  my  opinion 
have  either  ordered  the  money  to  be  returned  to  the  person  by  whom  it  was 
produced  before  the  Police  or  if  he  had  any  doubts  as  to  the  ownership  of  the 
money  he  ought  to  have  proceeded  under  section  523  of  the  Criminal  Proce- 
dure Code,  and  I  submit  that  the  money  having  once  been  produced  in  Court, 
the  appellate  Magistrate  was  bound  to  make  some  order  as  to  its  disposal." 
Order. — As  no  ofi^ence  was  committed  regarding  the  money  produced 
in  this  case,  the  Magistrate  rightly  refrained  from  making  an  order  under 
section  517,  Criminal  Procedure  Code,  Proceedings  can  be  taken  if  neces- 
sary under  section  523. 

•Criminal  Ruling  6  of  ISSl.     Criminal  Application^for  Fevision  No.  867  of  1890. 
^Criminal  Buling7  ^1891.  Criminal  Bcfer^no^No,  S9,of  ;iS»l« 
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12  February  189L  Bibdwood  &  Pabsoks,  JJ. 

Queen-Emppess  v.  Balu  Naslp.* 

Penal  Code  {Act  XLV ef  UWi\  See  Z%%^  CHminal  Procedure  Code  {Act  X  of  1882) 
Stee.  893,  AZ^^Whiffvug  Act  {III of  1874X  Bee.  S^Whipping^Sentef^ee^Enhaneemeni. 

The  mccnied  wag  coDTicted  ander  scctloD  38S,  Indian  Penal  Code,  and  was  senienced  to 
whipping  which  was  doly  administered:— 

HeM,  that  the  sentence  was  legal  and  conld  not  be  revergcd;  and  that  it  could  not  be 
enhanced  nnder  section  439  of  the  Code  of  Criminal  Procedure  by  the  addition  to  it  of  a 
termof  imprisonment  as  the  offence  of  which  the  accneed  was  convicted  was  the  first  offence 
nnder  section  389  of  the  Indian  Penal  Code,  and  that  it  could  not  be  enhanced  by  the  infliction 
^  an  additional  number  of  stripes,  as,  uader  section  393  of  the  Code  of  Criminal  Procedure, 
no  sentence  of  whipping  can  be  executed  by  instalments. 

Per  Curiam. — We  are  asked  in  this  case  to  enhance  the  sentence 
passed  by  the  Assistant  Sessions  Judge  on  the  ground  that  it  was  wholly 
inadequate.  The  accused  was  sentenced  to  whipping ;  and  the  sentence 
has  been  executed.  It  was  a  legal  sentence  and  cannot,  therefore,  be 
reversed.  It  cannot  legally  be  enhanced  by  the  addition  to  it  of  a  term  of 
imprisonment,  as  the  offence  under  section  382  of  the  Indian  Penal  Code  of 
which  the  accused  was  convicted  was  the  first  offence  of  the  kind  of  which  he 
had  been  convicted.  Norcan  we  enhance  it  by  adding  to  it  an  additional  num- 
ber of  stripes,  for,  under  section  393  of  the  Code  of  Criminal  Procedure,  no 
sentence  of  whipping  can  be  executed  in  instalments.  Moreover,  the 
sentence  that  was  passed,  viz.,  30  stripes,  was  the  maximum  that  could  be 
passed  under  section  392  of  the  Code  of  Criminal  Procedure. 

19  February  1891.  Bikdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Hanma.t 

JTorkman's  Breach  qf  Contract  Act  (Xni  of  \S59)f  Sec.  2^Contract  to  carry  wood^ 
Artificer f  workman^ Magistrate's  power  to  reconsider  the  order  once  made, 

A  person  who  contracts  only  to  convey  wood  is  not  an  artificer,  workman  or  lahonrer 
within  the  meaning  of  the  Worlcman's  Breach  of  Contract  Act,  1859. 

V^hen  a  Magistrate  has  made  an  order  in  the  first  sUge  of  a  proceeding,  nnder  section  2  of 
the  Workman's  Breach  of  Contract  Act,  1859,  for  the  repayment  to  the  complainant  of'  money 
advanced  by  him  to  an  artificer,  workman  or  labourer,  it  mnit  always  be  open  to  him  to  con- 
sider at  the  further  stage  of  the  proceeding,  when  it  becomes  necessary  for  him  to  inflict  a 
penalty  nnder  the  section,  for  failure  to  comply  with  the  order,  whether  the  order  was  legal 
and  justifiable. 

In  this  case  the  First  Class  Magistrate  passed  an  order  under  section 
2  of  Act  XIII  of  1859  for  repayment  of  an  advance  of  Rs.  60  made  to 
defendant  by  complainant  and  further  granted  a  period  of  15  days  for 
compliance  with  this  order.  On  the  expiration  of  that  period  and  afier 
taking  evidence  that  the  order  had   not    been   obeyed,  the  Magistrate   on 

*Onmnal  Buling  8  </1891.    Criminal  Application  for  Revision  No,  45  of  1891. 
\Crminol  Ruling  9  cf  1891^    Criminal  Reference  Mo.  88  of  1S91* 
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the  strength  of  a  Madras  High  Court  ruling  which  he  had  discovered  in  the 
inteival,  stayed  further  proceedings  and  referred  the  complainant  for 
redress  to  a  Civil  Court* 

The  District  Magistrate  of  Eanara  being  of  opinion  that  the  order 
passed  by  the  First  Class  Magistrate  was  illegal,  made  this  reference  to  the 
High  Court,  observing  : — 

"  I  am  of  opinion  that  this  proceedure  was  irregular  and  ultra  virea^ 
The  Magistrate  had  apparently  no  option  but  to  take  the  steps  prescribed 
by  the  law  for  the  enforcement  of  his  order  whether  the  ruling  he  cites  be 
applicable  to  the  case  in  point  (and  this  is  more  than  doubtful  so  far  as 
can  be  gathered  from  the  very  meagre  record) the  time  for  taking  it  into 
consideration  had  passed.  I  venture  to  suggest  that  the  Magistrate'^ 
proceedings  be  quashed  ab  initio  and  that  he  be  ordered  to  ascertain  by  evi- 
dence whether  in  fact  the  cartman,  defendant,  did  contribute  his  personal 
labour  in  carrying  out  the  terms  of  his  contract  and  then  to  pass  such 
order  as  may  be  right  and  proper/' 

Order. — The  Court  thinks  it  unnecessary  to  interfere.  When  a 
Magistrate  has  made  an  order  in  the  first  stage  of  a  proceeding  under 
section  2  of  Act  XIII  of  1859  for  the  repayment  to  the  complainant  of 
money  advanced  by  him  to  an  artificer,  workman  or  labourer,  it  must 
always  be  open  to  him  to  consider  at  the  further  stage  of  the  proceeding, 
when  it  becomes  necessary  for  him  to  inflict  a  penalty  under  the  section 
for  failure  to  comply  with  the  order,  whether  the  order  was  legal  and 
justifiable.  We  think,  therefore,  that,  in  the  present  case,  it  was  open 
to  the  Magistrate  to  consider  whether  his  order  for  the  refund  of  Rs.  60 
to  the  complainant  was  a  proper  order  and  we  think  further  that  the 
Magistrate's  final  decision  was  right.  The  accused  had  contracted  to 
convey  wood  in  his  carts  for  the  complainant.  It  might  be  necessary  for 
him  in  carrying  out  such  a  contract  to  perform  some  manual  labour 
in  loading  and  unloading  the  carts.  But  such  labour  would  ne» 
coEsarily  be  subsidiary  to  the  general  purposes  of  the  contract  and  the 
written  agreement  between  the  parties  is  only  one  for  the  conveyance 
of  wood.  There  is  no  express  agreement  to  perform  any  personal  labour^ 
A  person  who  contracts  only  to  convey  wood  is  not  an  artificer,  workman 
or  labourer  within  the  meaning  of  Act  XIII  of  1859  (see  In  Be  Keahau 
Ramchandra  Ranade,  {\)]cf.  Caluram  v.  Changapa  (2)  and  the  case  there- 
in cited).  The  Magistrate,  therefore,  rightly  refused  to  enforce  his  order 
for  the  refund  of  ihe  advance  by  any  penalty  under  the  Act. 

The  Record  and  proceeding  to  be  returned  with  these  remarks. 


(1)  AmU  p.  349.    (2)  I.  L.  R.  IS  liad.,  3.11. 
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J^S  February  1891.  Bibdwood  &  Pabsoks,  JJ. 

Queen-EmpP68s  v.  Taja.* 

Public  Conveyances  Act  {Bam.  Act  T/itf  1868)  ,8ee,  2%^'*Stand  to     fly^^^  meaning  of. 
The  word  '%tand**  in  Becdon  2S  of  Ihe  Bombay  Poblic  Convejancefl  Act  ghoald  be  onder- 
stood  in  iti  popular  f  ense  as  the  expresiion  ''etand  to  ply*'  have  not  been  defined  in  the    Act. 

Order. — The  questions  referred  to  us  by  the  Presidency  Magistrate 
under  section  482  of  the  Code  of  Criminal  Procedure  is  whether  the 
accused  persons  who  are  apparently  drivers  of  public  conveyances  have 
contravened  the  provisions  of  section  22  of  Bombay  Act  Y 1  of  1863  by 
driving  slowly  as  they  are  accused  of  driving  along  a  road  for  the  purpose 
of  picking  up  a  fare.  The  question  is  whether  a  driver  who  acts  in  such 
a  manner  has  made  himself  liable  to  the  penalty  provided  by  the  section 
for  drivers  or  other  attendants  of  any  public  conveyance  who  stand  to 
ply  for  hire  at  any  place  or  places  other  than  the  stands  or  places 
appointed  for  the  purposes.  The  Act  contains  no  definition  of  the 
expression  ''stand  to  ply.''  In  the  absence  of  any  definition  extending 
the  meaning  ot  the  word ''stand"  it  should  be  understood  in  its  popular 
sense  and  the  only  question  before  the  Magistrate  is  therefore  one  of  fact, 
not  of  law  in  regard  to  which  we  are  not  competent  to  express  opinion 
under  section  432  of  the  Criminal  Procedure  Code. 


23  February  1891.  Birdwood  &  Parsons,  J  J. 

Queen-Emppess  v.  Toulman.t 

Criminal  Procedure  Code  tAct  X  of  1882),  Sees.  244,  245~'Afagi8trate-^omplainant  and 
hie  witneeeee — Examination — Acqu%U(il, 

When  a  Magistrate  without  examining  tbe  complainant  and  his  witnesses,  acquitted  the 
accused,  the  High  Court  reversed  the  order  of  acquittal  and  directed  the  Magistrate  to  enquire 
into  the  case  according  to  law. 

Order. — The  Magistrate  has  acquitted  the  accused,  without  examining 
the  complainant  and  witnesses  for  the  prosecution,  as  required  by  section 
244  of  the  Code  of  Criminal  Procedure.  The  Court,  therefore,  reverses  the 
order  of  acquittal  and  directs  the  Magistrate  to  enquire  into  the  case  ac- 
■cording  to  law. 


14  March  1891.  Birdwood  &  Parsoks,  JJ. 

Queen-Emppess  v.  Abdul,  ft 

Criminal  Procedure  Code  (Act  X  of  18d2)»  Sec.  260,  263;  3Q%,^Preeideney  Magistrate — 
Warrant  Cases^Procedurc^ 

The  proyisions  of  Chapter  XXII  of  the  Criminal  Procedure  Code  do  not  apply  to  trials 
«before  Presidencj  Magistrates*    A  warrant  case  mast  he  tried  hy  a  Presidency  Magistrate  in 

*Orminal  Buling  10  ef  IS9\.     Criminal  Reference  No.  84  of  1891. 

^Hminal  Buling  11  (/ 1891.    Criminal  Beyiew  No.  11  of  1891. 

'\Criminal  Buling  12  qf  1891.    Criminal  Application  for  RoTislon  No.  41  of  1891, 
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the  manner  provided  by  Chapter  XXI  of  the  Code,  fobjeet  only  to  the  apecial  prorieloni  of  section 
S68  at  to  the  method  of  taking  down  the  eTidtaee* 

PsrOuriam. — Section  263  of  the  Code  of  Criminal  Procedure  occurs 
in  Chapter  XXII  and  appUeSi  therefore,  only  to  oases  tried  summarily  in 
which  no  appeal  lies.  Adultery  is  not  one  of  the  offences  referred  to  in 
section  260  and  the  Magistrate  could  not,  therefore,  legally  try  the  present 
case  summarily.  He  should  have  followed  the  procedure  laid  down  in  Chap- 
ter  XXI  of  the  Code  for  warrant  cases.  We  are  of  opinion  that  the  accused 
has  been  prejudiced  by  the  omission  of  the  Magistrate  to  frame  a  charge 
against  him  and  to  call  upon  him  to  enter  upon  his  defence  and  to  produce 
his  evidence.  We  notice  also  that  the  Magistrate  has  not  required  the 
alleged  marriage  between  the  complainant  and  Rahimat  to  be  strictly 
proved  as  he  should  have  done.  We  reverse  the  finding  and  sentence  and 
order  the  accused  to  be  retried.  As  Mr.  Hamilton  has  already  formed  an 
opinion  on  the  merits  of  the  case,  the  retrial  should  be  by  another  Presi- 
dency Magistrate. 


6  March  189/.  Birdwood  &  Pabsokp,  JJ. 

Queen-Empi^ess  v.  Kaji  Sultan.* 

Criminal  Proeedure  Code  (Jet  Xof  1S82),  See.  iSS^Diitriet  PoHee  Act  {Bom.  Aet  TF  tf 
1990).  See.  AS^-^District  Magistraie^Order — High  Court — Reviiion — Jurisdiction. 

The  High  Court  hae  no  joriRdiction  to  interfere  with  an  order  duly  made  by  a  District 
Magistrate  nnder  section  48  of  the  Bombay  District  Police  Act,  1S90. 

Order. — Application  is  rejected  as  this  Court  has  no  jurisdiction  to 
interfere  with  the  District  Magistrate's  order  duly  made  under  section  43^ 
of  the  District  Police  Act  IV  of  1890. 


5  March  1891.  Birdwood  &  Parsons,  JJ. 

Queen-Emppess  v.  John  Paul.t 

Presidenep   Magistrate— Jurisdietion^Coronn*$  inquiry^ Coroner'* $  Aet  (IV  of  1871). 

The  jnriidiction  of  a  Presidencj  Magistrate  is  not  ousted  by  CoroDer*s  loqniry. 
The  Second  Presidency  Magistrate  of  Bombay  in  referring  this  case, 
stated:  **John  Paul  and  Krishna  Apa  have  been  charged  before  me  for 
causing  the  death  of  two  persons  by  a  negligent  act.  The  prosecution 
which  is  initiated  by  the  Bombay,  Baroda  and  Central  India  Railway 
Company  wish  me  to  deal  leniently  with  the  accused  and  elect  to  proceed 
under  section  101,  Indian  Railway  Act,  1890.  The  accused  have  already 
been  committed  for  trial  to  the  High  Court  by  the  Coroner  under  section 
304 A,  Indian  Penal  Code.  Tiie  High  Court  has,  however,  decided  that 
a  commitment  by  the  Coroner   does   not  oust   the  Magistate's  jurisdiction.. 

'Crimnal  Buling  \^  cf  \%9\.    Criminal  Application  for  Revision  Ko.  S3  of    1S91. 
\Criminal  B^Oing  14  <i/'  1S91.    Criminal  Reference  No.  86  of  ISSl. 
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I  bave  the  honor  to  inquire  whether  I  am  competent  to  dispose  of  thia 
case  under  either  of  the  sections  quoted  above  or  whether  I  am  bound  to 
follow  the  Coroner's  lead  and  commit  the  case  to  the  Bigh  Court." 

Order.—  Inform  the  Presidency  Magistrate  that,  as  he  is  not  ousted 
of  his  jurisdiction  because  the  Coroner  has  held  an  inquiry  into  the 
cause  of  death  and  drawn  up  an  inquisition  under  Act  lY  of  1871^  he  has 
jurisdiction  to  deal  with  the  case  according  to  law.  He  is  in  no  way 
bound  by  the  Coroner's  proceedings. 


9  March  1891,  Bibdwood  &  Pabsors,  JJ» 

Queen-Emppess  v.  Ramohandpa.* 

Di9triet  Municipal  Act  {Bowl,  Aei  VI  cf  1878),  8e6^  M^Oetroi  duties^Sntries  t» 
shipping  bills  and  wMmifests. 

A  person  who  imports  timber  bj  tea  into  the  Thana  Manieipal  District  is  not  bound  Ij 
the  entries  in  shipping  bills  and  manifests  as  to  its  weight,  for  the  purposes  of  calcnlating  the 
octroi  daty  but  is  entitled  if  he  dispntes  the  said  entries  to  demand  a  fresh  weighment  or 
measurement  at  the  place  of  importation. 

Per  Curiam  : — We  are  unable  to  concur  in  the  ruling  of  the  Magis- 
trate that  the  applicant  was  bound  by  the  entries  in  the  shipping  bills  and 
manifests,  Exhibits  C,  D,  E,  and  F.  He  was  liable  to  pay  octroi  duty  on 
the  timber  imported  by  him  only  according  to  the  rules  £xed  by  the 
Qovemment  for  each  cart  load  or  bhaTidi  imported,  and  if  he  contested  the 
correctness  of  the  entries  in  the  shipping  bills  he  had  the  right  to  demand 
that  a  fresh  weighment  or  measurement  should  be  made  by  the*  Municipal 
authorities  at  the  place  of  importation.  As,  however,  he  did  not  do  this 
and  as  he  adduced  no  evidence  at  the  trial  to  show  that  the  weighments 
and  measurements  in  respect  of  which  the  duty  was  levied  were  incorrect, 
we  cannot  interfere  with  the  Magistrate's  decision  and  must  reject  the 
application. 


li  March  1891.  Birdwood  &  Parsons,  J  J. 

Queen-Emppess  V.  Santaii.t 

OanUmemsn$  Bules^BuU  ^-^HvySuilding  a  privy. 
A  person  wh»  fails  to  oonatmct  a  priTj,  according  to  a  notice  issned  to  him  bj  a  Cantone- 
ment  Magistrate  under  Bnle  9,  cannot  be  con  ficted  of  any  offence  under  tlia:  Rule  because  (Ij 
the  Rule  does  not  make  failure  to  comply  with  any  notice  punishable  and  (2>  it  does  not  autho- 
riae  a  Cantonement  Magistrate  to  require  any  person  to  construct  a  privy  of  any  particular 
kind  or  indeed  any  privy  at  all. 

Per  Curiam:— The  accused  has  been  convicted  of  a  breach  of  Rule  9 

in  Chapter   III  of  the  Cantonement  Rules  in  having  failed  to  construct  a 

double  ohowpat  privy  in  compliance  with  a  notice  purporting  to  be  issued 

•Criminal  BtUing  16  qf  1S9U    <?rimittal  Application  for  Revision  No.  8S9  of  I8f0. 
^Oritninal  Buling  16  cf  1891,    Criminal  Application  for  Revision  No.  48  of  1891. 
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to  him  by  the  Cantonement  Magistrate  of  Poona  under  that  rule  and 
requiring  him  to  build  such  a  privy  within  seven  days.  But  Rule  9  does 
not  authorise  the  Cantonement  Magistrate  to  require  any  person  to  con- 
struct a  privy  of  any  particular  kind  or  indeed  any  privy  at  all.  The 
notice,  therefore,  was  an  illegal  one,  and  failure  to  comply  with  it  was  no 
offence.  Moreover,  the  conviction  is  illegal,  as  Rule  9  does  not  make  a 
failure  to  comply  with  any  notice  punishable.  It  may  be  that  the  accused's 
privy  does  not  comply  with  the  requirements  of  Rule  9.  K  that  is  so,  he 
should  have  been  proceeded  against  for  an  offence  under  that  Rule.  We 
reverse  the  conviction  and  sentence  and  acquit  the  accused  of  the  offence 
of  which  he  has  been   convicted  and  direct   that  he  be  set  at  liberty. 


12  March  1891.  Bisdwood  <fe  Pabsokb,  JJ. 

Queen-Emppess  v.  VlPbalJi.* 

Abkari  AcHB<m.  Aet  F  f^  IS7S),  8ee8,5S,  44,  43,  45,  UServatU^s  qfenees^Master's 
liability.  ^ 

Per  Birdwood,  J. — The  holder  of  a  liceoee  under  the  B(nnbaj  Abkari  Act  can  be  held  to 
be  criminally  liable  ander  the  second  para  of  section  53  of  the  Act  for  an  offence  committed 
by  his  servant  only,  when  snch  an  offence  if  committed  by  the  master,  wonld  hare  been  a 
breach  of  the  conditions  of  his  license. 

Per  Parsons,  J.— The  second  para  of  section  68  of  the  Bombay  Atkari  Act  applies  only 
to  acts  which  wonld  be  offenc  es  nnder  sections  43,  44,  46,  or  46,  if  these  acts  are  done  by  a 
person  when  actually  in  the  employ  or  acting  on  behalf  of  a  holder  of  a  license. 

BiRD\\|poD,  J. — It  is  admitted  by  the  learned  Advocate  General  that 
the  conviction  of  the  appellant  Nadarsha  cannot  be  sustained.  There  is  no 
evidence  on  the  record  to  show  that  he  manufactured  any  liquor  in  contra- 
vention of  Bombay  Act  V  of  1878. 

As  regards  the  appellant  Yirbaiji,  the  evidence  is,  we  think,  too  mea- 
gre to  justify  her  coaviction  under  section  43  (  6  )  of  the  Act.  In  his  judg- 
ment, the  Magistrate  says  that  certain  pots  on  which  her  name  was  marked 
were  found  in  the  room  where  the  accused  Palanji,  who  has  not  appealed 
against  the  sentence  passed  upon  him  kept  a  still  for  the  manufacture  of 
country  liquor.  But  this  statement  is  not  borne  out  by  any  evidence  on 
the  record;  and  it  is  alleged  by  Yirbaiji  that  the  pots  were  actually  found 
in  the  verandah  of  her  house.  Bottles  of  date  liquor  were  found  in  a  box 
in  one  of  the  rooms  of  the  house  with  some  clothes  on  which  her  name  was 
marked.  Assuming  .that  these  clothes  were  hers,  and  that  they  had  not 
been  given  away  by  her  daughter-in-law  to  another  woman,  as  she  alleges, 
still  we  cannot,  from  this  circumstance  alone,  even  when  we  take  into  con- 
sideration the  probability  that  she  must  have  been  aware  that  Palaigi 
was  engaged  in  illegally  manufacturing  country  liquor  in  the  house,  draw 
*Oriminai  Buling    1t(f  1891.    Criminal  Appeal  No  8S of  1S91,  ~" 
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the  inference  that  she  either  joined  him  in  manufacturing  the  liquor  or 
abetted  the  manufacture  of  it.  The  mere  omission  to  give  information 
against  Palanji  would  not  be  an  ^'  ilL^al  omission  "  within  the  meaning 
of  section  107  ci  the  Indian  Penal  Code;  for  there  is  no  law  which  bound 
her  to  give  such  information. 

It  has  been  contended,  however,  that  under  the  second  paragraph  of 
section  53  of  Bombay  Act  V  of  1878,  Virbaiji,  who  is  the  holder  of  a  li- 
cense for  the  sale  of  liquor  under  the  Act  is  criminally  liable  for  any  of- 
fence committed  by  her  seivant  Palanji  against  the  Act.  No  doubt  the  pa- 
ragraph, in  terms,  provides  that  the  holder  of  a  license,  permit  or  pass 
under  this  Act  shall  be  responsible,  as  well  as  the  actual  offender,  or  ^'  for 
any  offence  "  committed  by  any  person  in  his  employ  or  acting  on  his  be- 
half under  section  43,  44, 45  or  46  as  if  he  had  himself  committed  the  same^ 
unless  he  shall  established  that  all  due  and  reasonable  precautions  were 
exercised  by  him  to  prevent  the  commission  of  such  offence.  But  apparent- 
ly the  holder  of  a  license  can  be  held,  under  this  provision,  to  be  crimi. 
nally  liable  for  an  offence  committed  by  his  servant  only  when  such  offence, 
if  committed  by  the  master,  would  have  been  in  breath  of  any  of  the  condi- 
tion of  his  license.  The  provision  applies  only  to  "  the  holder 
of  a  license.  "  It  shows  when  a  license  holder,  as  such,  can 
be  punished  for  the  act  of  his  servant  or  agent.  In  effect,  it 
provides  that  a  license  holder  can  be  convicted  of  a  breach  of  his 
license,  even  though  he  is  not  personally  guilty  of  the  breach  himself.  He 
cannot  plead  that  a  servant  employed  by  him  for  the  purposes  of  his  licen- 
se was  the  real  offender  (see  Queen-Empreaa  v.  Ramchandra  Matadin,  (1)). 
The  offences  to  which  the  paragraph  relates  are,  therefore,  offences  in  breach 
of  a  license  and  not  offences  generally  in  contravention  of  the  Act  for  which 
penalties  are  provided  by  sections  43  and  44.  These  two  sections  relate  to 
offences  in  contravention  of  the  Act  as  well  as  to  offences  committed  by  hold- 
ers of  licenses.  The  two  other  sections  (  sections  45  and  46)  referred  to  in 
section  53  relate  only  to  offences  which  can  be  committed  by  holders  of 
licenses,  permits  or  passes.  Now  the  offence  punishable  under  section  43 
(  6  )  of  which  Palanji  was  convicted  was  not  an  offence  which,  if  committed 
by  his  employer,  Virbaiji,  could  have  been  dealt  with  as  an  act  in  breach 
of  any  of  the  conditions  of  her  license  to  sell  liquor.  It  follows  that  the 
proviso  to  section  53  has  no  application  to  her  case.  We  reverse  the  con* 
viction  and  sentence  recorded  against  the  appellants  and  direct  that  the 
fines,   if  paid,  be  refunded. 

PERSONS,  J: — I  concur  in   reversing  the   convictions.     There,  is   no 
evidence  against  the  accused  No.  3,  and  the   accused  No.    1    can   only  be 
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convicted  if  clause  2  of  section  53  of  Bombay  Act  V  of  1878  applies  to  her 
case.  The  Advocate  General  who  appeared  for  the  Crown  admitted  that 
this  clause  could  not  be  construed  so  as  to  make  the  holder  of  a  license, 
permit  or  pass  liable  for  every  offence  under  section^  43,  44, 45  or  46  of  the 
Act  that  any  person  in  his  employ  or  acting  on  his  behalf  might  commit. 
He  would  confine  its  application  to  such  offences  only  as  the  license  holder 
could  prevent  by  the  e&ercise  of  due  and  reasonable  precautions.  Such  a 
construction  appears  narrow  and  strained  and  I  cannot  adopt  it,  although 
apparedtly  there  is  so  little  difference  between  the  result  of  that  construe- 
tion  and  that  which  I  am  about  to  adopt  that  the  '  decision  in  any  parti- 
cular case  may  be  practically  the  same.  It  appears  to  me  that  the  proper 
construction  of  the  clause  is  to  apply  it  to  those  acts  only  as  would  be 
offences  under  section  43,  44,  45  or  46  of  the  Act  if  those  acts  are  shown 
to  have  been  done  by  a  person  when  actually  in  the  employ  of  a  holder  of 
a  license,  permit  or  pass  or  acting  on  his  behalf.  Under  this  construction 
the  Act  will  make  the  holder  of  a  license,  permit  or  pass  responsible  for 
all  the  acts  of  his  servants,  which  are  offences  under  section  43,  44,  45  or 
46  by  reas  >n  of  their  contravening  the  Act  or  any  rule  or  order  made 
under  the  Act  or  any  license,  permit  or  pass  obtained  under  the  Act, 
committed  by  them  when  actually  in  his  employ  or  when  acting  on  his 
behalf  as  if  he  had  himself  done  those  acts  ;  but  for  offences  committed  by 
them  when  not  so  employed  or  acting,  he  will  not  be  responsible.  This 
appears  to  me  to  be  the  only  proper  and  reasonable  construction  of  the 
clause,  namely,  to  emphasise  the  words  ''  in  his  employ  or  acting  on  his 
behalf,"  for  it  would  be  contrary  to  all  principles  of  justice  to  make  one 
person  responsible  for  the  acts  of  others  committed  at  a  time  and  place 
when  and  where  owing  to  their  not  being  in  his  employ  or  acting  on  his 
behalf  he  might  not  have  any  knowledge  of  what  they  were  doing  and  even 
if  he  had,  would  have  no  power  of  control  over,  or  interference  with,  their 
actions.  In  the  present  case,  the  accused  No.  2  manufactured  liquor  in 
his  own  room,  apparently  on  his  own  account,  and  certainly  at  a  time 
when  he  was  not  employed  or  engaged  in  the  service  of  the  accused  No.  1. 
The  clause,  therefore,*does  not  apply  and  accused  No.  1  is  not  criminally 
responsible  for  his  act. 


12  March  189L  Bibdwood  k  Parsons,  JJ. 

Queen-Emppesa  v.  Budhunlihai.* 

Criminal  Proeedwe   Code  (Act  Xo/l8S2),  See»  2<^^Maqistrate^Oomplaint^lHsmissal^ 

Where  an  accused   has  been  summoned  to  appear  before  a  Magistrate,  proceedings  have 

commenced  nnder  Chapter  XVII  of  ths  Code  of  Criminal  Proeedniei  and  the  Magistrate  can- 

^0HmkiaiIMinglHcf\S9U    Criminal  Reference  No.  4  ofl  891. 
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notdtflDpiflf  theoomplAlBt  vBder  fectlon  t08  ^  ihe  Okleti^eli  ftp^ltef  ^Mlf  to  «tMi  telling 
nnder  Chapter  XVI  wher<i  there  hM  been  no  isnie  of  proceia, 

In  these  cases  tlie  Magistrate  summoned  the  parties  including  the 
-accused  for  what  he  termed  *^  preliminary  enquiry  "  under  section  202, 
{/riminal  Procedure  Code,  and  after  examining  these  persons  merely 
Recorded  a  remark  that  **  he  dismisses  the,  complaint  for  want  of  proof 
and  therefore  no  further  action  is  necessary. ''  No  order  whatever  had  been 
recorded  as  to  acquittal  or  discharge  of  accused. 

The  District  Magistrate  of  Ahmednagar  in  making  this  reference 
observed : — "  This  procedure  is  in  my  opinion  highly  irregular.  If  a 
Magistrate  has  reasons  to  doubt  the  truth  of  a  complaint  he  may  postpone 
the  issue  of  process  to  compel  the  attendance  of  a  person  complained 
-against  and  enquire  into  the  matter  himself  (under  section  202,  Criminal 
Procedure  Code)  but  he  cannot  summon  a  person  complained  against  unless 
there  is  a  prima  fade  case  against  him  nor  can  he,  after  procuring  the 
attandance  of  such  person  by  issue  of  summons,  dispose  of  the  matter  and 
release  the  person  without  recording  an  order  of  discharge,  acquittal  or 
•conviction  as  the  case  may  be.  '* 

Per  Curiam. — As  the  accused  was  summoned  before  the  Magistrate 
to  answer  a  charge,  there  was  a  proceeding  against  him  within  the  mean- 
ing of  Chapter  XVII  of  the  Code  of  Criminal  Procedure.  The  Magistrate's 
order  under  section  203,  which  can  only  be  made  in  cases  falling  under 
Chapter  XVI,  where  there  has  been  no  issue  of  process,  was,  therefore, 
wrong.  The  Court  reverses  it  and  directs  the  Magistrate  to  try  the  casa 
according  to  law. 


19  March  1892.  Bibpwood  &  Parsons,  JJ. 

Queen-Emppess  v.  Lakshmibai.* 

Criminal  Procedure  Code  {Aei  X  q/"  1882),  Sees,  S67,  428,  424^Magistrate ^Convictions 
Sentence— Judgment  cannot  be  written  by  a  clerk. 

It  iB4iot  open  to  a  Magistrate  to  affirm  a  conviction  bat  to  rererte  the  sentence:  a  conviction 
mast  always  be  followed  bj  a  sentence.  • 

A  Magistrate   should  alwajd  write  a    jadgment  himself;  he  cannot  get  it  written  by  a 
clerk. 

TflE  accused  was  convicted  of  an  oflfence  punishable  under  section  76 
of  Act  VII  of  1878  and  sentenced  to  pay  a  fine  of  Rs.  16. 

On  appeal  the  First  Glass  Magistrate  of  Batnagiri  delivered  the 
following  Judgment : — "  The  appellant  is  a  woman  and  she  might  not 
know  the  rules  and  she  might  not  have  intentionally  done  any  wrong. 
The  value  of  the  trees  attached  is  about  seven  rupees  which  the  Forest 
Dfepartment  is  to  get  and  I  think  it  is  quite  sufficient.  I  therefore  uphold 
thiB  conviction  but  reverse  the  fine  of  Rs.  15.  " 
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The  SeBsions  Judge  of  Ratnagiri,  in  making  this  reference!  stated :— * 
'^Section  428|  Criminal  Procedure  Code,  deals  with  the  powers  of  an 
appellate  Oourt  in  disposing  of  an  appeal,  and  I  cannot  find  therein  the> 
power  given  to  an  appellate  Court  to  reverse  a  sentence  at  the  same  time^ 
upholding  the  conviction.  No  doubt  If  r,  HcCallum  could  have  reduced 
the  sentence — but  the  absolute  reversal  of  it,  while  upholding  the  convic^ 
tion,  appears  to  me  to  be  ill^al. 

^'  It  is  also  to  be  noticed  that  Mr.  McCallum's  Judgment  is  written  bjr 
a  clerk.  Section  367,  Criminal  Procedure  Code,  applies  ( ^  so  far  as  majr 
be  practicable '  section  424,  Criminal  Procedure  Code)  to  judgments  of 
appellate  Courts  other  than  High  Courts,  and  prescribes  that  the  judgment 
*  shall,  except  as  otherwise  expressly  provided  by  this  Code,  be  written  by 
the  presiding  officer  of  the  Court.*  '* 

Obder.— As  the  Magistrate  First  Class  did  not,  on  the  hearing  of  the 
appeal,  reverse  the  convitcion,  it  was  incumbent  on  him,  if  he  disapproved 
of  the  sentence  passed  by  the  Magistrate  Second  Class  to  pass  some  other 
sentence,  even  though  a  nominal  one.  The  Court  reverses  the  order  of  the 
Magistrate  First  Class  on  appeal  reversing  the  sentence  of  fine  passed  by 
the  Magistrate  Second  Class  and  directs  him  to  pass  a  legal  sentence.  The 
Magistrate  should,  at  the  same  time,  he  informed  that,  under  sections 
367  and  424  of  the  Code  of  Criminal  Procedure,  his  judgment  should  have 
been  written  by  himself  and  not  by  his  clerk. 


19  March  1891.  Bibdwood  d;  Pabsons,  JJ. 

Queen*Emppes0  v.  Lakhmiohand.* 

Promise-^Failure  U  keep  it^False  repres&ntation^Orimimal  Uabiiity* 

Where  a  perion  maket  a  promiee  iotending  at  the  thne  to  keep  it,  hii  fubteqaent  inability 
to  do  80  does  not  render  him  criminallf  liable  far  false  representation. 

Per  Curiam: — The  Joint  Sessions  Judge  has  found,  and  we  see  no  saf- 
ficient  reason  to  dissent  from  his  finding,  that  the  accused  had  no  intention 
not  to  pay  for  the  bales  of  cotton  when  they  purchased  them.  In  accord- 
ance with  that  finding,  we  must  acquit  the  accused;  for  the  representation 
on  which  they  purchased  the  goods,  whether  it  wras'a  promise  to  pay  im- 
mediately on  delivery  or  a  promise  to  pay  in  a  few  days,  was  not  a  false 
representation.  They  made  a  promise  which ,  at  the  time  of  their  making 
it,  they  intended  to  perform.  For  their  subsequent  inability  to  perform  it 
they  cannot  be  held  criminally  liable  (see  illustration  (9)  of  section  415  of 
the  Indian  Penal  Code).  We  do  not  think  that  it  is  proved  in  the  case  that 
the  accused  made  the  representation  that  they  had  received  orders  from  Jiv- 
rej  Balu  and  Gokal  Madhowji  to  buy  cotton;  and,  even    if  they   made  any 
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"mach  Mpretentation,  it  is  olemr  that  tbey  in  no  way  represented  that  these 
pertoas  weuld  pay  or  be  reeponsible  for  the  price  of  the  goods.  The  accused 
pledged  their  own  credit  and  that  alone.  We  find  it  difficult  to  belieTC  that 
the  accused  erer  promised  to  pay  cash  on  delivery.  The  conduct  of  the 
•complainants  throws  the  greatest  doubt  upon  their  allegations  that  the  ac- 
cused made  such  a  promise.  We  think  that  the  goods  were  purchased  on 
short  credit;  but  be  that  as  it  may,  the  promise  when  made  was  intended 
to  be  kept;  and  that  being  so,  there  was  no  fidse  representation  by  which 
the  accused  fraudulently  or  dishonestly  induced  the  complainants  to  deliver 
the  property.  We«  therefore,  reverse  the  findings  and  sentences  recorded 
by  the  Joint  Sessions  Judge  and  acquit  the  accused  of  the  ofieoces  of  which 
they  have  been  convicted  and  direct  that  they  be  set  at  liberty. 


i  AprU  1891.  BIRDWOOD  &  Piasons,  JJ. 

Queen-Emppess  v.  Jodlips^j.^ 

Oriminai  Proc4dmr€  Code  (Act  X  of  ISSt^  Bee.  SH^Bond-^onetrmetien. 

The  aceuted  boand  himielf  to  appear  on  the  17th  Janoarj,  1S90,  or  until  the  diepoeal  of  the 
eaae,  X  e»cated  a  bond  ae  torety  for  the  accnsed^s  appearance  **  at  the  aforesaid  Coart  on  the 
aforesaid  date,**  bat  the  bond  was  not  in  accordance  with  Form  m  or  Form  XJAL,  prescribed 
hf  Schednle  V  of  the  Code  of  Criminal  Procednre,  there  being  no  prorision  in  it  for  the 
continned  attendance  of  the  accused  nntil  otherwise  directed  by  the  Conrt  or  for  the  accased's 
attending  '*  on  ererj  daj  **  of  the  inquiry.  The  accused  did  not  appear  on  the  Srd  Jane  1890 
to  which  da  J  the  hearing  was  adjoamed : — 

Heldf  that  the  snretj-bond  mast  be  constraed  and  as»  according  to  the  grammatical 
constrnetion  of  the  bond,  X  did  not  bind  himself  to  secare  the  attendance  of  the  aoeased  on  anj 
date  other  than  the  I7th  Janaarj  1890,  X*b  bond  was  not  forfeited. 

Pbr  Curiam  : — The  applicant  became  surety  for  the  appearance 
before  Magistrate  of  a  person  charged  with  an  offence  under  the  Indian 
Penal  Code.  The  accused  person  bound  himself  by  his  own  recognizance 
on  the  15th  January,  1887|  to  attend  at  the  Magistrate's  Court  on  the  17th 
January,  at  10  o'clock  A.M.,  and  until  the  disposal  of  the  case.  The 
applicant  gave  his  guarantee  that,  '^  at  the  aforesaid  Court,  on  the  afore- 
said  date,"  the  accused  person  should  be  present  at  the  enqu>ry  into  the 
aforesaid  charge  and  that  he  should  be  present  to  answer  th<^  'sharge.  The 
form  of  surety  bond  adopted  is  not  in  accordance  with  either  i^'orm  III  or 
Form  XLII,  prescribed  in  Schedule  V  of  the  Code  of  Criminal  Procedure. 
There  is  no  express  provision  in  the  bond  requiring  the  accused  person  to 
be  present  on  the  date  fixed  and  also  to  continue  to  attend  until  otherwise 
directed  by  the  Court,  such  as  is  contained  in  Form  III :  and  there  is  no 
provision  for  his  attending  "  on  every  day  "  of  the  enquiry,  such  as  is 
contained  in  Form  XLII.  Though  the  accused  person  bound  himself  to 
attend  till  the  disposal  of  the  case,  the  applicant  according  to  the  plain 
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grammatical  coustructioa  of  the  bond  given  by  him,  did  ijtot  bind  himself  t9- 
secure  the  attendance  of  the  ^uscused,  person  on  any,  date  subseg^uept  to  the 
17th  January  1887^  It  wag,  however,  for  his  failure  to  sequr^  the  accused's- 
attendance  on  the  80th  June^  1890,  on  which  date  the  case  came  on.  finally 
for  hearing,  that  his  bond  was  forfeited  and  he  was  required  to  pay  a 
penalty  of  Rs.  1,000.  Whether  the  .applicant  understood  his  liability 
to  extend  till  the  final  disposal  of  the  case  or  not,  he  is  entitled  to  claim 
that  his  liability  shall  be  determined  by  the  express  terms  of  the 
instrument  by  which  that  liability  was  created.  The  bond  must  be  cons«^ 
trued  strictly;  and  it  does  not  bind  the  applicant  to  cause  the  attendance 
of  the  accused  on  any  day  subsequent  to  that  mentioned  in  that  part  of  it 
which  he  has  signed.  This  being  our  view  as  to  the  construgtion  oi  the 
bond,  it  is  unnecessary  for  us  to  consider  the  further  question  whether  the 
applicant  was  not  discharged  from  his  liability  by  the  indefinite  po$tpond> 
ment  of  the  case  by  the  Magistrate  and  by  the  arrangement  made  by  the 
Magistrate  with  the  accused  that  he  should  attend  on  four  days'  notice  given 
to  his  pleader  of  which  postponement  and  arrangement  no  information  what* 
ever  was  given  to  the  applicant.  We  reverse  the  order  of  the  Magistrate 
declaring  the  applicant's  bond  forfeited  and  inflicting  a  penalty  of  Rs.  1,000 
thereunder   on  him.     The  penalty,  if  paid,  to  be  refunded. 


7-5  Ajnil  1891.  BiKDWOOD  <fe  Pabsoxs,  JJ. 

Queen-Emppess  v.  Madhavdas,* 

Criminal  Procedure  Coda  iAct  Xo/l882),  Sec,  147 — Magistrate  ^Religious  procession, 
A  Ma}?istratc  Ib  not  authorized,  under  section  147   of  the  Code   of  Criminal   Procedure,  to 

pass  an    order  prohibiting  a    religions  procession,  where  the  right  to  prevent  the  procession 

!i  not  found  to  exist. 

The  facts  will   be  found   stated   in  the  following   extract   from  the 
Judgment  of  the  lower  Court.     The  nature   of  the  quarrel  is  as   follows: — 

The  Hindus  say  that  from  all  time  the  Paiki  procession  has  passed 
the  Eari's  house  and  adjacent  musjid  without  entirely  abating  the 
music  that  the  •'wajautree's"  or  shrill  sounding  bugles  associated  with 
Hindu  worship  of  all  kinds,  has  alone  been  stopped.  The  Mahomedans 
on  the  other  hand,  say  that  from  all  time  which  the  procession  has 
passed  their  priest's,  the  Kari's  house,  musjid,  music  of  every  description 
has  been  absolutely  hushed,  and  until  the  procession  has  gone  some 
distance  past  the  musjid,  strict  silence  has  been  enforced  upon  and 
observed  by  the  Hindus. 

The  Mahomedans  further  allege  that  before  the  procession    of  Decem- 
ber 2Sth  the  leading  Hindus  came  to  them  and  said  that  no    matter  which 
•Criminal  Application  for  Revision  No,  81  of  1891. 
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might  havo  been  the  pra^i^e^  of  t^ie  past  year,  ithey  this  year  intended 
playing  the  ^j^s^hj^s'l  an4i  ;'VjMJ^s".(cyD(iba;lfl)  in  front;  of  the  kali's  SLUSjid. 

In  ^[^onfe^u^nee  of  thi^.  tbsea)^  tjbey.  a^ialt  tjiiat  thej  h^ye ;set  them^ 
selves. tP.  prevwt  ,the  ^aasiige  qf  tl^  PoWjv  past  their  Kayi'^  mUBJid/'  . ' 

Under  thes^.  eir^umstances  the  Ifagistrate  decided  .''I  am  totally 
unable  with  the  .e▼id^^xce  recordp4  by  me.  to  decide  what  are  the  respective 
rights  of  the-.^indus  and  Mahomedans  with  regard  to  thiBpalH  procession 
and  it  only  remains  for  i^e  to  finally  forbid  its  further  progress  until  a 
decisie^  of  a  competent  Civil  Court  is  obtained".  ' 

OfiDBB.-— The  Magistrate  has  not  found  that  a  right  to  prevent  the 
paUri  procession  exists.  Indeed,  he  says  that  he  is  totally  unable  to 
decide  as  to  the  respective  rights  of  the  Mahomedans  and  Hindus  Avitb 
reference  to  the  procession.  His  order  prohibiting  the  procession  is, 
therefore,  not  authorized  by  section  147  of  the  Code  of  Criminal  Procedure 
and  is  reversed. 


lOAprU  1891.  BiBDWOOD  ^fePABSOvs,  JJ. 

Queen-Emppess  v.  Savla.* 

Sesiions  Judge — Surgeon— Notes^Etddenee  of  the  Surgeon, 
A  Sessions  Jadge  is  Dot  authorised  to  allow  a  surgeon  to  describe  the  post  mortem 
appearances  mereljfrom  the  knowledge  acquired  bj  him  from  a  perusal  of  the  notes  made  by 
another  surgeon. 

Per  Curiam: — It  should  be  pointed  out  to  the  Sessions  Judge  that  he 
wrongly  admitted  the  evidence  of  Doctor  Sargent  in  this  case,  as  the 
witness  had  no  personal  knowledge  of  the  matters  deposed  to  by  him. 
The  poet  mortem  examination  of  the  bodies  of  the  deceased,  Radha  and 
Janki,  was  made  by  Doctor  Davidson,  whose  notes  ought  not  to- have  been 
produced  at  the  trial,  as  they  were  not  admissible  as  evidence.  There  is 
no  provision  of  law  which  authorized  theSessions  Judge  to  allow  Doctor 
Sargent  to  describe  the  post  mortem  appearances  merely  from  the  know- 
ledge acquired  by  him  from  a  perusal  of  those  notes. 


23  April  1891.  Birdwood  &  PinsohS,  J  J. 

Queen-Emppess  v.  Manji-t 

Magistrate^Oomplaint-^Hefusal  to  proceed-^Malieioue  feeling^Complaint  made  after 
six  years— Limitation, 

A  Magistrate  is  not  at  liberty  to  dismiss  a  complaint  merelj  because  the  complainant  is 
actuated  bj  malicious  feelings  in  making  the  complaint,  nor  again,  is  it  open  to  him  to 
dismiss  it,  if  the  ofience  complained  of  appears  to  bave  occured  six  jears  ago. 

Order. — We  are  of  opinion   that   the   Magistrate   First   Class   had 
dismissed  the  complaint  in  this  case  on  insufficient   grounds.     It  may    be, 

*  Confirmation  case  No.  4  of  1891. 
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SB  Stated  hj  kiiBy  that  the  complainant  was .  *'  actuated  by  malicioua 
feeling  ''  in  making  her  complaint.  But  that  is  not  a  1^  ground  for 
refusing  to  enquire  into  a  complaint  of  an  offence:  in  r$  fikmesfc  Nmrayem 
Saihe  (1).  Nor  again  could  the  Magistrate  rightly  refuse  to  enquire  into 
the  offence  because  it  was  alleged  to  ha^e  been  committed  six  years  ago ; 
there  being  no  period  of  limitation  prescribed  by  law  for  a  prosecution 
for  the  offence  alleged  against  the  accused.  Nor  are  the  further  reasons 
relied  on  by  the  Magistrate  Rrst  Class  and  the  District  Magistrate 
sufficient  in  law  to  justify  a  refusal  to  proceed  with  the  case,  if  the  acta 
alleged  against  the  accused,  if  established  by  evidence,  constitute  the 
offence  charged.  We  reverse  the  order  of  the  Magistrate  First  Glass  and 
direct  him  to  proceed  according  to  law. 

^3  April  1S9L  BIBDWOOD  A  Paksoks,  JJ. 

Queen-Emppe«0  v.  RatnlA.^ 

FUlage  Poiice  4ct  (Bim.  Act  VlII  qf  1867),  8m.  S,  \b^P6iie9  Batel-^ummomf^Lauiful 
order. 

A  Police  Palel  Las  anthoritr  to  fiimmoii  s  person  to  appear  before  bim  in  reference  to  an 
offence  of  which  he  can  take  cognisance,  since  section  S  of  the  Bombaj  Village  Police  Act  im- 
pof es  on  him  the  dn^  of  detecting  and  bringing  off^enders  to  jaitice  and  snch  a  Mimmons 
signed  bj  him  is  a  lawfal  order  issned  hj  him  personallj  within  the  meaning  of  section  15 
of  the  Act,  the  refusal  to  obe/  which  is  an  offence  triable  by  the  PateL 

In  this  case  one  Krishna  charged  the  accused  in  this  case  with  having 
used  abusive  language  to  him  on  the  night  of  23rd  September  1890.  The 
Police  Patel  issued  a  written  summons  directing  him  to  appear  before 
him  on  the  next  day  at  10  a.  m.  The  accused  disobeyed  the  summons  and 
proceedings  were  thereupon  instituted  against  him  under  part  3  of  the  first 
part  of  section  16  of  the  Village  Police  Act.  The  Police  Patel  convicted 
and  sentenced  him  to  pay  a  fine  of  eight  annas. 

The  District  Magistrate  of  Thana,  in  making  this  reference  remarked: 
*^  there  is  no  provision  in  the  Village  Police  Act  empowering  a  Police 
Patel  to  issue  a  summons  in  such  a  case  and  so  the  legality  of  his  proceed- 
ings appears  to  be  doubtful.  Assuming  that  as  the  Police  Patel  is  empowered 
to  try  a  case  he  may  be  justified  in  issuing  a  summons  for  compelling  the 
attendance  of  the  accused^  the  ofience  of  disobeying  a  summons  falls  under 
section  174,  Indian  Penal  Code,  and  as  such  the  proper  course  was  to  have 
the  accused  presented  before  a  Magistrate  having  jurisdiction  to  try  the 

<jase.  " 

Obdeb. — Under  section  6  of  Bombay  Act  VIII  of  1867,  the  duty  is 
imposed  on  the  Police  Patel  to  detect  and  bring  offenders  in  his  village  to 
Justice.  He  has,  therefore,  we  think,  authority  to  issue  a  summons  to  any 
<l)  L  U  B.,  IS  Bom^  590,  598,  •Oriminai  lUOing  25  tf  1891,  Criminal  Beferenee  N©.  7S  of  1891. 
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person  aeeuMd  of  an  offenooy  of  which  he  can  take  oogaisanoe,  to  appear 
before  him  to  answer  the  aocusation.  If  the  summons  is  signed  by  the 
Patel  himself,  as  in  the  present  case,  it  is  a  lawful  order  issued  by  him 
**  personally, "  within  the  meaning  of  section  15,  clause  1,  of  the  Act. 
Refusal  to  obey  such  an  order  would  be  an  offence  under  that  clause  which 
the  Patel  is  empowered  to  try.  We  see  no  reason  for  interfering  with  the 
conviction  and  sentence.  The  record  and  proceedings  diould  be  returned, 
with  these  remarks. 


SO  April  2S91.  Bibdwood  &  Pabsons,  3 J. 

Queen-Emppesa  v*  Vankatesh.* 

Pillage  BMee  Aet  {Bom.  Act  VIU  of  1SS7),  8e9.  l5^lfait^ogtdzakU  qifkmoe^BfUee 
Faid-^Order  to  atUnA^Lawful  order. 

A  Felice  Patel  it  not  snthoriaed  to  order  the  accmed  to  attend  at  his  office,  in  a  case  of  an 
offence  cf  whick  he  cannot  take  cognisance;  and  the  refusal  toobej  anch  an  order  is  not  punish* 
able  under  section  15  (1)  of  the  Bombaj  Village  Police  Act,  1867. 

In  this  case  one  Yenkatesh  Qanesh  Naik  was  fined  Rs.  2  by  the  Police 
Patel  of  Ankola*  specially  empowered  under  section  15  (^the  Village 
Police  Act  (YIII  of  1867)  for  disobedience  of  his  lawful  order  personally 
given.  It  appears  that  the  accused  was  warned  by  the  Patel  not  to  hawk 
his  wares  in  the  public  street  and  so  obstruct  the  passers-by;  that  the 
accused  resented  the  admonition;  and  that  when  the  Patel  told  him  to 
attend  at  his  office  presumably  for  further  investigation  into  his  case^ 
accused  declined  to  go.  He  was  subsequently  taken  by  a  Police  Constable 
and  was  convicted  and  fined  for  breach  of  the  order  to  go  to  the  Ghowky. 

The  District  Magistrate  of  Eanara  made  this  reference  to  the  High 
Court  observing:  "  I  can  find  no  authority  conferred  by  law  on  the  Police 
Patel  to  deal  with  cases  of  obstructing  the  public  road,  nor  does  it  appear 
that  the  accused's  refusal  or  omission  to  attend  at  the  Chowky  as  directed 
will  amount  to  an  offence.  The  Patel's  proceedings  seem  to  be  uUra  virea^ 
and  the  form  in  which  he  has  recorded  them  is  not  the  prescribed  one.  It 
is  not  clear  whether  any  evidence  was  taken  in  the  case.  The  Patel  seems 
to  have  acted  from  beginning  to  end  on  his  own  personal  knowledge  and 
impulse.  ** 

Obdbb. — The  Court  reverses  the  conviction  and  sentence  for  the  reasons 
stated  by  the  District  Magistrate  and  directs  the  fine,  if  paid,  to  be 
refunded. 


^Orimkmi  BmUng  S6  ^f  IS91.    Criainal  Beftrtnct  No.  76j  of  1SS1« 
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3  Map  1891.  V  3xMx>in  it  Pamov«,  33. 

imiheUddi. 

A  licenses  who  keeps  Ihe  toddy  at  the  place  where  he  has  drawn  it,  for  some  days  aH 
does  not  convey  it  at  once  to  the  shop  or  to  the  distillery,  cannot  be  eonyieted  of  a  breach  of 
ttie  condttioB  of  his  license  under  the  Abkari  Aet,  1^8. 

Pbr  Curiam  : — Clause  3  of  the  license  provides  that  the  licensee  shall 
convey  the  entire  quantity  of  the  toddy  drawn  by  him  under  this  license  to 
the  shop  or  to  the  distilleryi  by  a  direct  route^  and  shall  not  convey  any 
toddy  drawn  under  this  license  to  any  other  place.  The  applicant  has 
been  convicted  because  he  did  not  convey  the  toddy  he  had  drawn  at  once 
to  the  shop  or  to  the  distillery,  but  kept  it  at  the  place  where  he  had 
drawn  it  for  some  days.  The  Magistrate  says  ^^  he  "  (the  applicant)  '^  had 
310  business  to  store  the  toddy.  His  offence  was  aggravated  by  his  keeping 
it  stored  till  it  was  stale.  He  should  have  taken  it  collected  from  the 
trees  into  a  cart  straight  off/'  We  cannot  so  construe  this  part  of  the 
license.  We  do  not  find  that  it  prescribes  any  particular  time  for  the 
conveyance  of  the  toddy  but  only  defines  the  places  to  which  and  the 
route  by  which  the  toddy  must  be  conveyed.  Except  as  controlled  by 
the  hours  fixed  for  the  conveyance  in  the  latter  part  of  the  license  the 
time  of  conveyance  appears  to  be  left  entirely  to  the  option  of  the  licensee. 
At  any  rate  tnere  is  no  obligation  imposed  on  him  under  it  to  convey 
the  toddy  at  OLce,  or  as  soon  as  drawn,  as  the  Magistrate  appears,  to 
hold:  Qiieen^Empreaa  v.  Rajaram  (1).  We  reverse  the  conviction  and  sen- 
tence,  acquit  the  applicant,  and  direct  the  fine,  if  paid,  to  be  restored 
to  him. 


27  May  1891.  Sabqknt,  0.  J.  &  Jibdinb,  J. 

Queen-EmppesB  v«  Mahomed.f 

Criminal  Procedure  Code  (  Act  X  of  i88« ),  Sec.  Z91 —Concurrent  Senteneei-^Dietinet 
Offeneei. 

Where  an  accuef  d  is  gentenced  to  imprisonment  and  afterwards  another  sentence  of  impri- 
sonment is  passed  upon  him  for  a  different  offence,  it  is  not  legal  to  make  the  second  sentence 
run  concur rentlj  with  the  first,  snch  an  order  being  opposed  U  the  provisions  of  section  897, 
Criminal  Procedare  Code. 

Order. — The  Court  agrees  with  the  District  Magistrate's  opinion  that 
the  sentences  are  too  severe. 

The  prisoner  having  on  the  16th  February,  1891,  been  sentenced  to  two 
years'  rigorous  imprisonment  the  Magistrate  ought  not  to  have  directed 
that  the  sentence  of  one  year's  rigorous  imprisonment  passed  the  following 

•Criminal  Application  for   Revision  No.  157    of  IStl.    (1)  Ante  p.  S90. 
^CriwUnai  BUHng  S7  d/1891.    Criminal  Befarenee  Nof.  SS  and  86  of  isgu 
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day  should  be  concurrent  therewith.  Section  397  of  the  Criminal  Procedure 
Code  directs  that  the  latter  sentenoe  shall  oonunence  at  the  expiration  of 
the  former/  The  Court  now  reduces  the  sentence  of  two  years  rigorous  im* 
prisonment  to  one  year  and  that  of  one  year  to  six  months;  the  latter  to 
commence  at  the  expiration  of  the  former. 


^7  May  1891.  Sargent,  C.  J.  &  Jarpim,  J. 

Queen-Emppess  v.  Alu  Kala.* 

Penal  Code  (Aei  XLF qf  IS60),  Sees.  All,  AU^^toUn  property^Continuoue  transaeiion 
— Separate  sentences. 

The  accnsed  wm  convicted  under  sections   411   and  414,  Indian   Penal  Code,   regarding 
4he  same  property  and  was  sentenced  to  separate  pnnishment  for  each  offence:^ 

Heldt  that  the  acts  of  the  accused  were  parts  of  one  continnons  transaction  and  coald 
not  be  considered  as  distinct  offences. 

Section  414  of  the  Indian  Penal  Code  applies  only  where  there  is  n«  actaal   receipt 
^f  the  property. 

The  accused  was  charged  under  sections  411  and  414,  Indian  Penal 
<3ode,  with  dishonest  reception  and  concealment  and  disposal  of  two 
bullocks  valued  at  Rs.  40  belonging  to  Jej  sing  Bechar,  having  reason  to 
believe  that  they  were  stolen.  The  accused  did  not  satisfactorily 
account  for  his  possession  of  the  animals  alleging  that  he  purchased  them 
from  certain  men  without  earnest  money  or  any  writting  on  the  payment 
of  Rupee  one  every  month.  The  accused  was  sentenced  to  undergo  rigor- 
ous imprisonment  for  two  months  on  each  head  of  charge;  and  the  senten- 
ces were  directed  to  be  consecutive. 

The  District  Magistrate  of  Ahmedabad,  in  making  this  reference, 
stated  :  '^  The  circumstances  of  the  case  are  such  that  only  one  sentence 
should  have  been  passed  and  following  the  ruling  in  Empress  v.  Sukharam 
{1)  the  District  Magistrate  considers  that  the  sentence  under  section  414 
must  be  set  aside." 

Order. — There  being  evidence  of  prisoner's  receipt  of  the  stolen  pro- 
perty, the  offence  properly  falls  under  section  411  of  the  Indian  Penal 
Code.  The  acts  of  the  prisoner  must  be  held  to  be  parts  of  one  continu- 
ous transaction  and  cannot  be  considered  as  two  distinct  offences.  Section 
414,  the  Court  thinks,  applies  only  where  there  is  no  actual  receipt.  The 
Court  now  reverses  the  conviction  under  section  414  of  the  Indian  Penal 
Code  and  sentence  of  two  months  rigorous  imprisonment  in  respect  thereof. 

•Criminal  Ruling  28  of  1891.    Criminal  Reference  No,  99  of  1891.     (1)   Ante  p.  449 
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27  May  189 L  Saboekt,  0.  J.  &  Jiroiki,  J- 

Queen-Bmppesa  v.  Shlvpam.* 

Cfimival  Procedure  Code  (Jrt  X  0/I88S},  Se^.  4  (9,y^<mpMnt-^Bepori  made  hy  0  ^liUagt 
ijffietr  in  his  exeeutive  eapaeity. 

The  report  made  bj  a  village  officer  to  a  Mamlatdar  in  his  ezecattre  eapaciiy,  regardlnf^ 
A  theft  of  GovcToment  property,  is  not  a  complaint  within  the  meaning  of  section  4  (a)  of  the 
Criminal  Procedure  Code, 

Order.—  The  report  of  the  village  officer  on  17th  November,  1890^ 
was  made  to  the  Mamlatdar  in  his  executive  capacity  as  shown  both  by 
its  epistolary  form  and  by  the  nature  of  the  Mamlatdar's  proceedings  on 
it  upto  the  time  of  his  issuing  the  summons  on  17th  March,  1891.  It 
was  not,  therefore,  a  complaint  mthin  section  4  of  the  Code  of  Criminal 
Procedure  upon  which  alone  the  Mamlatdar,  whp  was  a  Second  Class  Ma- 
gistrate without  the  special  powers  of  section  191,  could  act  ;  and  the 
proceedings  have  therefore  been  throughout  without  jurisdiction :  section 
530  clause  (^).  The  Court  must  therefore  quash  the  conviction  and  sen* 
tence  and  direct  the  fine,  if  paid,  to  be  restored. 


:27  May  189 h  Sabobnt,  C.  J.,  &  Jirdinb,  J. 

Queen-Emppess  v.  Pupshotam.t 

Criminal  Procedure  Code  {Act  X  o/lSS2),  See.  SAe^Seeond  Class  Magisirate-'Sub-Divim. 
sumal  Magisfrat6^SvbmiUing  a  ease. 

Where  a  Second  Claps  Magistrate  sabmits  a  case,  nnder  section  346  of  the  Code  of  Crimi- 
nal Procedure,  to  the  Snb-Diyisional  MagiFtrate,'the  latter  is  not  at  liberty  to  return  the  papers 
to  the  former  on  the  ground  that  the  case  is  within  the  jurisdiction  of  the  foimer,  but  is  bound 
to  dispose  of  the  cape  in  one  of  the  -ways  prescribed  by  the  section. 

Order. — It  is  as  unnecessary  as  it  would  be  inconvenient  for  thia 
Court  to  determine  on  the  facts  whether  the  case  put  forth  by  the  complain-^ 
ant  falls  under  section  420  of  the  Indian  Penal  Code  or  not. 

The  Second  Class  Magistrate  to  whom  the  original  complaint  was  made 
was  of  opinion  that  the  case  came  under  section  420:  and  was  thus  beyond 
his  jurisdiction.  He  therefore  returned  the  complaint  with  the  requisite 
endorsement  under  section  201  of  the  Code  of  Criminal  Procedure. 

The  complainant,  thereupon,  applied  to  Mr.  Wiltshire,  a  Magistrate 
having  jurisdiction  whose  duty  it  was  to  have  dealt  with  it  as  provided  in 
Chapters  16  and  17  of  that  Code.  Mr.  Wiltshire  is  reported  to  have  refused 
to  exercjise  jurisdiction.  But  he  recorded  an  order  to  the  effect  that  the 
case  fell  under  section  417  of  the  Indian  Penal  Code.  Since  then  the  trial 
was  commenced  in  the  Court  of  a  Second  Class  Magistrate  who.  being  of 
opinion  on  the  fact  that  the  case  fell  under  section  420,  stayed  proceedings, 
and  submitted  the  case,  under  section  346  of  th9  Code  of  Criminal  Procedure,. 

^OHmifud  BvHng  Sf  qf  1S9U    Criminal  Rt f erenee  No.  95  of  1S91.     ; 
\Criminal  Biding  80  of  18t I  •    Criminal  Reference  No.  9S  of  1 891  • 
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to  the  Sub-Divisional  Magistrate,  Mr.  Wiltshire.  That  officer  has  returned 
the  case  on  the  ground  that  he  had  no  authority  to  review  his  order  already 
described,  which  merely  gave  opinion  that  the  facts  of  the  case  brought  it 
under  section  417  of  the  Indian  Penal  Code.  The  Court  thinks  that  in  so 
ruling  Mr.  Wiltshire  was  wrong  as  he  was  bound  to  dispose  of  the  reference 
under  section  346  of  the  Code  of  Criminal  Procedure  in  one  of  the  ysays 
prescribed  by  that  section.  It  is  stated  in  the  reference  uow  made  to  this 
Court  that  the  Second  Class  Magistrate  has  since  submitted  the  case  under 
ihat  section  to  the  District  Magistrate.  As  the  District  Magistrate  is  com- 
petent to  dispose  of  the  case  in  one  of  tha  ways  prescribed  in  section 
346,  the  Court  sees  no  sufficient  reason  for  interference  and  therefore  re- 
turns the  record  and  proceeding  to  the  District  Magistrate  for  a  proper 
order  to  be  made. 


28  Map  189L  Sarobht,  C.  J.  &  Jardinb,  J. 

Queen-EmppesB  v.  Tatla.* 

DiMiriet  Pbliee  Act  {Bombay  Act  IF  of  1990),  Sees.  34,  ^^-^Pbliee  Constable-^Transfer^ 
Vot-^bejfing  fhe  order  tf  trtmsfer^  Withdrawal /rem  dut^. 

A  Police  officer  who,  bariDg  been  tranif erred  from  ODe  place  to  another,  disobeys  the  order 
and  remains  performing  his  duties  at  the  former  place  pending  reply  to  a  petition  addresstd  by 
him  to  his  superiors,  does  not  commit  **  a  withdrawal  from  the  duties  "  within  the  roeanin^c 
of  section  84  of  the  Bombay  Pistiict  Police  Act.  1867. 

The  accused  was  convicted  at  a  summary  trial  by  the  First  Class  Ma- 
gistrate of  Satara  under  section  36  of  Bombay  Act  IV  of  1890.  The  ac- 
cused who  was  a  Police  Constable  received  an  order  transferring  him,  on 
which  he  petitioned  the  Superintendent  of  Police  to  be  allowed  to  remain 
where  he  was,  as  he  was  building  a  house.  He  was,  however,  told  that  he 
should  join  his  new  post  and  then  apply  for  leave.  He  then  addressed  the 
Superintendent  in  English,  his  previous  petitions  having  been  in  Marathi, 
but  his  application  was  returned  as  not  presented  through  the  proper 
channel.  This  was  on  the  12th  January  and  on  the  31st  idem,  a  criminal 
charge  under  the  District  Police  Act  was  laid  against  the  accused. 

The  Sessions  Judge  of  Satara  in  referring  this  case  to  the  High  Court 
remarked: — "  Section  34  of  Bombay  Act  IV  of  1890  directs  that  *  no  police 
officer  under  the  rank  of  Assistant  Superintendent  shall  resign  his  office  or 
withdraw  himself  from  the  duties  thereof,  except  under  certain  conditions, 
and  section  36  provides  the  penalty  for  such  an  authorized  resignation  or 
withdrawal,  and  for  neglect  of  orders  or  violation  of  duty. 

^<  Accused  appears  to  have  performed  his  usual  duties  until  he  was 
brought  before  the  Magistrate,  so  that  the  only  fault  he  would  seem  to  have 
committed  would  be  that  he  disobeyed  the  order  to  join  at  once.  And  as 
^Criminal  Ruling  81  o/lS91.    Criminal  Reference  No.  87  of  IS91. 
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the  reply  to  his  English  petition  was  that  it  had  not  been  sent  through  the^ 
proper  channel,  he  might  well  think  that  the  vernacular  order  for  his  im^^- 
mediate  transfer  was  not  absolute. 

"  The  case  seems  to  be  one  which  might,  more  properly,  have  been 
dealt  with  departmentally.  '* 

Order. — For  the  reasons  stated  in  the  accompanying  Judgment,  the 
Court  reverses  the  conviction  and  sentence  passed  against  the  accused  Tatia^ 
bi/n  Bandu  and  acquit  the  said  accused  and  directs  that  he  be  set  at  liberty. 

Judgment. — The  evidence  as  to  the  effect  that  the^prisoner  remained  at 
Satara  where  he  was  performing  the  duties  of  a  police  officer  and  did  not 
take  up  his  duties  at  Wai  as  directed  to  do. 

This  did  not  constitute  a  ^'withdrawal  from  the  duties,"  of  the  office  at 
Wai  so  as  to  amount  to  an  offence  under  section  34.  As  this  was  the  only 
offence  complained  of,  the  Court  must  reverse  the  conviction  and  sentence^ 


9  July  1891.  Jabdikb  &  Pabsons,  J  J.. 

Queen«Emppe08  v.  Bhilya.* 

Fine^AmounP^MagiMtrate^JMseritim* 
A  Magistrate  is  not  jastiiled    in  inflicting  heaTj  fines  on  poor  persons,  on  the  mere 
supposition  that  they  are  backed  np  bj  influential  persons. 

Order.—  The  Court  thinks  the  fine  of  Rs.  five  hundred  on  people 
like  ordinary  Bhils  without  any  capital  are  prima  fade  excessive;  and 
it  appears  that  these  high  amounts  were  inflicted  because  the  Magistrate 
thinks  that  there  may  possibly  be  some  backer  up  of  the  criminals  and 
that  these  may  some  time  or  other  pay  the  fines.  Such  a  consideration 
is  in  the  opinion  of  this  Court  quite  irrelevant.  The  Magistrate  was 
precluded  by  section  63  of  the  Penal  Code  from  inflicting  an  excessive 
fine.  This  provision  is  mentioned  in  Lord  Macaulay's  report  as  taken 
from  the  Bill  of  Rights.  It  is  also  apparent  from  that  Report  that  the 
intention  of  the  framers  of  the  Code  was  that  the  fines  excessively 
disproportioned  to  all  possible  means  of  the  criminals  should  not  be 
inflicted.  The  Court  reduces  the  amounts  of  fines  to  Rs.  50  and  the 
imprisonment  in  default  of  payment  to  fifty  days'  rigorous  imprisonment 
in  the  case  of  each  of  the  convicts. 


9  July  1891.  Jabdikb  &  Parsons,  JJ. 

Queen-Emppess  v.  Bapu.t 

Criminal  Procedure  Code  (Act  X  of  1882),  Sees,  339,  l09~jS^|>ara£d  triaU. 
It  is  not  legal  to  carry  on  a  joint  trial  of  two  porsons  who  are  required  to  show  cause  whr 
theyehonld  not  execute  bonds  under  section  lOf,  Criminal  Procedure  Code. 

^CriminoX  Bulmg  84  oj  1891.    Criminal  Keview  No.  252  of  1891. 
tCriminal  Reference  N%  131  cf  1891. 
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I»  this  case  the  two  accused  were  brought  before  the  First  Class  Ma- 
gistrate <rf  Haveli  for  requiring  security  for  good  behaviour  under  section 
lOO,  Criminal  Procedure  Code,  by  the  police  alleging  that  they  had  no 
oc^tensible  means  of  subsistence  and  that  accused  No.  1  was  previously 
convicted.  The  two  accused  were  tried  together  and  discharged  under  set* 
tion  119,  Criminal  Procedure  Code. 

Okdeb.— Return  record  and  proceeding  with  the  remark  that  the 
accused  should  not  haf^  been  tried  together:     Qu/em  v.  Ahdiil  Kadm  (1). 


P  JWy  ISn.  Jardinb  &  Pabbons,  JT. 

Queen^Emppess  v.  Satav^a.* 

Pe»a/ Code  (^c*  XX  To/ 1860),  jSfcc.  406— Ortnifnaj  Breach  of  Trusts  Accepting  money 
from  a  vaccinator  for  allowing  the  lymph  to  be  taken — Rifusal  to  do  9o  afterwards. 

The  mother  of  a  child  recentlj  raccinated  aceepted  two  aoDas  from  the  yacoinafior  nnder 
a  promise  to  take  the  child  to  anothc  r  Tillage  where  the  vaecinator  wanted  to  take  lymph 
out  of  the  babj,  and  she  sabseqnently  t  cfnsed  to  take  the  child  there  at  the  instance  of 
her  husband: — 

Held^  that  she  conid  not  be  convicted  of  criminal  breach  of  trost,  nnder  section  406 
of  the  Indian  Penal  Code. 

Per  Curiam: — On  reading  the  evidence  and  judgment  we  concur  with 
Mr.  Davidson,  the  District  Magistrate,  that  the  record  discloses  no  offence. 
It  appears  that  the  accused  Satawa  is  the  mother  of  a  baby  which  had  been 
recently  vaccinated.  The  vaccinator  wanted  to  get  lymph  out  of  this  baby 
for  vaccinating  another  child  in  another  village  (  Rampoor  ).  He  gave  her 
two  annas  on  her  promise  to  take  the  baby  and  go  with  him  to  Rampoor 
that  afternoon.  She  did  not  fulfil  her  promise  and  the  Magistrate,  Mr. 
JNarsingrao  Divatia,  thinks  that  dishonest  intention  is  proved  by  her  denying 
when  accused  before  him  that,  she  ever  received  the  two  annas.  He  has  not 
inquired  into  the  truth  of  excuse  given  by  the  woman  at  the  time,  which  was 
that  the  baby  was  taken  ill  with  fever.  It  appears,  however,  from  the  evidence 
of  the  peons  who  went  to  fetch  her  and  the  baby,  that  her  husband  angrily 
and  positively  refused  to  let  them  go.  When  the  peon  persisted  he  or- 
dered them  off  his  premises.  In  so  acting  he  was  within  his  rights;  and 
the  Magistrate  who  has  not  noticed  this  evidence  in  his  judgment  ought 
to  have  held  that  at  all  events  Satawa  would  not  have  been  justified  in 
taking  the  baby  to  the  other  village  for  the  vaccinator's  purposes  in  direct 
defiance  of  her  husband's  wishes.  If  the  vaccinator  had  asked  for  a  return 
of  the  two  annas,  which  he  admits  he  never  did,  he  would  probably  have 
got  it.  It  does  not  appear  that  the  vaccinator  had  taken  the  reasonable 
precaution  to  ascertain  the  wishes  of  the  father  before  he  made  the  ar- 
rangement with  the  mother.  We,  therefore,  quash  the  conviction  and  sen- 
O)  I.  L.  R.,  9  All.,  462.    ^Criminal  litferfnce  No.  128  of  ISi^l, 
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tence.  The  sentence  of  Rs.  15  fine  is  excessive  in  our  opinion  considering 
the  means  of  the  people.  The  Magistrate  says  that  the  refusal  of  Satawa 
is  the  first  instance  of  its  kind  and  he  inflicted  the  fine  as  a  warning  to  the 
neighbourhood  not  to  thwart  the  work  of  the  vaocinators.  But  it  is  obrious 
that  those  operations  will  become  unpopular  if  paternal  rights  are  disre- 
garded. 

9  July  1891.  Bibdwood^.'Jardihb  &  Parsons^  JJ» 

Queen-Bmppeni  v.  Jiva.^ 

:  P^tuU  Code  iAct  XLF  of  1S60),  Sees.  807,  9i^5^Throwitig  wife  wtqfa  tpind^w. 
The  sccMed  threw  his  wife  from  a  window,  about  6  feet  high  ;    hot  the  fall  was  hrokei 
bj  a  weather-board  fixed  jnit  below  it,  and  reralied  in  the  fraotare  of  knee-pan  and  in  aeyeral 
•mall  wonndt : — 

Heldf  that  the  acenied'a  act  came  within  the  provisiona  of  section  825  and  not  of  soetion  807 
of  the  Indian  Penal  Code. 

Per  Airioiu,  J.— When  a  man  Tolnntarllj  does  a  highly  dangerous  act  and  caosei  hnrt 
the  intsntioa^aBd  the  knowledge  with  which  he  most  be  presumed  to  have  acted  is  not  the 
intention  to  cause  and  the  knowledge  that  he  was  likelj  to  cause  only  the  hnrt  actually  caused. 
The  Intention  or  knowledge,  as  the  case  may  be,  mast  be  presumed  from  the  nature  of  the  act 
itself  and  not  from  the  result* 

JaBDINE,  J. — I  Am  of  opinion  on  the  evidence  that  the  assessors  took 
the  right  view  of  the  facts,  and  that  it  is  not  safe  to  conclude  that  the  pri- 
soner acted  with  the  intention  or  knowledge  of  a  murderer.  The  injury  caus- 
ed was  slight,  the  drop  was  not  high  and  there  was  a  weather-board'  below 
the  window.  Indeed  the  evidence  about  the  form  of  the  window  and  its 
distance  from  the  weather  board  and  the  ground  is  not  clearly  recorded.  I 
would  alter  the  conviction  to  one  of  grievous  hurt  under  section  325  of  the 
Indian  Penal  Code  and  the  sentence  to  one  year's  rigorous  imprisonment. 

Parsons,  J. — I  am  of  opinion  that  when  a  man  voluntarily  does  a 
highly  dangerous  act  and  causes  hurt  the  intention  and  the  knowledge  with 
which  he  must  be  presumed  to  have  acted  is  not  the  intention  to  cause  and 
the  knowledge  that  he  was  likely  to  cause  ouly  the  hurt  actually  caused.  I 
think  the  intention  or  knonledge,  as  the  case  may  be,  must  be  presumed 
from  the  nature  of  the  act  itself  and  not  from  the  result.  In  the  present 
case  the  appellant  threw  his  wife  out  of  the  window  of  their  room  which 
was  on  the  first  floor  of  the  house  over  a  shop.  This  was  a  highly  dan- 
gerous thing  for  the  appellant  to  do.  It  was  a  mere  accident  that  she 
fell  on  her  knee  and  sustained  only  a  fracture  of  her  knee  cap.  It 
was  quite  as  probable  that  she  should  fall  on  her  head  in  which  case  she 
would '  undoubtedly  have  been  killed.  In  that  case  the  act  of  the  appel- 
ant would  certainly  have  been  culpable  homicide  and  it  might  have 
amounted  to  murder.     I  would  therefore  convict  the  appellant  of  an   offence 

^Criminal  Appeal  No.  89  of  1S91. 
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under  the  latter  part  of  section  308  of  the  Indian  Penal  Oode  which  section 
I  consider  applies  to  his  case. 

Section  325  provides  the  same  maximum  punishment  as  section  308 
and  I  would  not  have  differed  from  my  learned  colleague  so  as  to  make  a 
reference  to  a  third  Judge  necessary,  were  it  not  that  he  considers  one  year's 
rigorous  imprisonment  sufficient  punishment.  I  consider  that  an  altogether 
inadequate  punishment  for  a  man  who  is  proved  to  have  voluntarily  caused 
grievous  hurt  to  his  wife  by  throwing  her  out  of  a  window  and  so  breaking 
her  leg.  For  such  an  offence  I  consider  the  sentence  of  four  years*  rigorous 
imprisonment  passed  by  the  Joint  Sessions  Judge  not  one  bit  too  severe. 
I  would  alter  the  conviction  to  one  under  section  398  and  maintain  the 
sentence. 

J ARDlNB  and  Parsons,  JJ. — As  we  are  divided  in  opinion  we  direct 
that  the  papers  b3  Idd  before  Mr.  Justioe  Birdjooyd,  under  section  429 
of  the  Code  of  Criminal  Procedure. 

BiROWOOD^  J. — I  have  considered  the  evidence  in  this  case  and  am 
of  opinion  that  the  conviction  recorded  by  the  Joint  Sessions  Judge  under 
section  307  of  the  Indian  Penal  Code  must  be  altered  to  one  under 
section  325. 

I  see  no  reason  for  doubting  the  correctness  of  the  finding  of  the 
Court  below  that  the  accused  threw  his  wife  from  a  window.  The  evi- 
dence of  the  wife  must,  I  think,  be  preferred  to  the  statements  of  the 
accused  himself.  But  the  window  appears  to  be  only  about  G  feet 
from  the  ground,  and  the  fall  was  broken  by  a  weather  board  fixed  just 
below  the  window.  In  the  circumstances  it  may  be  doubted  whether  the 
accused  did  the  act  with  the  intention  of  killing  his  wife  or  causing  her 
such  bodily  injury  as  was  likely  to  cause  death  or  with  the  knowledge 
that  he  was  likely  by  the  act  to  cause  death.  The  effect  of  the  fall  was, 
however,  to  fracture  the* wife's  k&ee<^an  and  to  cause  a  contused  wound 
on  the  chin  and  a  contusion  over  the  right  elbow.  The  injuries  are 
described  by  the  Assistant  Surgeon  as  serious.  A  severe  sentence  is 
I  think,  called  for.  The  only  mitigating  circumstance  in  the  case  is  that 
the  accused  is  only  17  years  old.  While  altering  the  finding  of  the 
Court  below  to  one  of  guilty  under  section  325  of  the  Indian  Penal  Code 
I  would  reduce  the  sentence  to  three  years'  rigorous  imprisonment. 


16  July  1891.  JiRDiNE  4fc  Parsons,  J  J. 

Queen-Bmppeni  v.  Nathu.^ 

Diitriei  Mwieipal  Act  {Bom.  Act  VI  of  1878),  Bee  SA^Magiitratf^-^Ceas^DUcretion  io 
engvire  into  earning t  of  aeeuied^AssestmnU  bp  Munieipalitg  no  proof  per  se. 

^Criminal  Ruling  85  oj  1S9U    Criiuinal  Reference  Nos.  119  and  I'iOof  1S91. 
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Where  in  a  pr«eectttioii  f«T  the  reeorerj  «f  a  tax  the  defeaee  ie  raited  as  to  the  proper 
amoant  to  be  paid,  the  Magistrate  It  bonnd  to  determine  the  qoettloB  of  the  liaUlitj  of  -the 
accused  including  that  part  of  the  liabilitr  which  depends  on  the^amonnt  of  the  earnings.  It 
It  nowhere  provided  in  the  Act  or  in  the  Rnlet  that  the  statement  of  the  Mnnicipttlitj  Is  to  be 
accepted  as  proof  of  the  amoant  of  the  earnings. 

Jardine,  J. — It  appears  from  the  blue-book  of  the  Ahmedabad 
Municipality  that  cess  rates  for  the  removal  of  suUage  water  is  saaotioned 
by  Government  in  the  Resolution  No.  1886,  dated  the  first  June,  1888,  are 
in  force  at  Ahmedabad.  There  is  no  question  before  us  regarding  the 
legality  of  this  cess  and  at  the  argument  we  assumed  it  to  be  legal.  The 
question  before  us  is  whether  the  trying  Magistrate  adjudicating  Under 
section  84  of  the  Bombay  District  Municipal  Act  YI  of  1873  as  amended 
by  Bombay  Act  II  of  1884  in  a  prosecution  of  a  cess-payer  by  the  Munici- 
pality for  the  recovery  of  arrears  of  the  cess  was  right  in  inquiring  into 
and  determining  whether  the  amount  of  cess  claimed  by  the  Municipality 
was  proper  or  whether  it  was  too  high.  The  District  Magistrate  has 
referred  these  cases  to  this  Court,  being  of  opinion  that  such  inquiry  and 
decision  were  beyond  the  Magistrate's  province.  It  appears  from  the 
Rules  that  this  cess  is  imposed  on  families  :  the  amount  varies  from  Rs.  24 
in  class  A  to  Re.  1  in  class  F  according  to  the  earnings  of  the  family. 
Glass  A,  for  example,  are  families  earning  more  than  Rs.  10,000  a  year  and 
Class  P  are  families  earning  under  Rs.  200  a  year.  It  is  a  further  descrip- 
tion of  all  these  classes  A  to  F  that  they  are  families  ''having  no  khalkuwaa 
but  possessing  khalkundies  or  preferring  to  keep  tubs  for  their  exclusive 
use."  ''  Families  earning  as  classified  above  and  having  on  khalkuwaa 
or  klixdkundiea  and  not  preferring  to  keep  tubs  in  theirs  houses  for  their 
exclusive  use  to  throw  suUage  water  out  of  their  houses  into  tubs  put 
in  streets  by  the  Municipality  to  pay  half  of  the  above  rates."  It 
has  already  been  determined  by  this  Court  on  previous  references  in 
these  cases  that ,  it  is  the  duty  of  the  Magistrate  under  section  84  to 
determine  whether  the  family  prosecuted  comes  under  this  further 
description,  which  is  essential  to  liability.  In  the  present  case  it 
has  been  urged  for  the  Municipality  that  it  is  not  the  duty  of  the 
Magistrate  in  a  contested  case  to  determine  that  part  of  the  liability 
which  depends  on  amount  of  earnings  but  to  accept  the  claim  made 
by  the  prosecuting  Municipality  as  conclusive  proof  of  what  the 
family  earns.  I  am  of  opinion  that  this  distinction  cannot  be  sustain- 
ed. The  prosecution  cannot  succeed  unless  the  whole  liability  as  made 
up  by  the  two  parts  of  the  description  of  class  is  proved  or  admitted. 
There  is  no  provision  in  either  the  Acts  or  the  Rules  that  the  claim  or  the 
certificate  of  the  Municipality  to  be  accepted  as  proof  of  the  amount  of 
earnings.  If  the  Legislature  had  so  intended  it  would  have  expressed  its  in- 
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titttion  im  appropriate  language  as  has  been  done  in  Bombay  Act  Y  of  1879 
aeotion  14^  and  by  the  Qorernor-Qeneral  in  Council  in  Act  I  of  1890,  sectioa 
3.  Again  it  has  been  contended  that  the  valuation  of  earnings  made  by  the 
ilunicipality  was  meant  to  be  final  and  beyond  dispute  in  the  Magistrateir' 
Court,  beoause  neither  the  Acts  nor  the  Rules  contain  any  provision  for 
objection  or  appeal  by  the  cess  payer  as  there  is  in  the  City  of  Bombay, 
where  Bombay  Act  III  of  1888,  sections  217  to  219,  make  all  clear  and 
confer  finality  on  the  decision  in  appeal.  The  same  procedure  was  ad- 
verted to  in  Mane88U,r  Doss  and  another  v.  Tfie  Collector  and  Munioipal 
<Jommi88ioners  {>f  Okupra{l).  The  absence  of  any  such  arrangements  at 
Ahmedabad  seems  to  me  to  leave  the  whole  decision  about  disputed  lia- 
bility in  the  Magistrate's  haads:  in  fact,  there  is  no  other  competent 
authority.  It  is  said  that  a  committee  of  the  Municipality  does  hear 
objections  and  this  practice  commends  itself  as  reasonable  in  the  absence 
of  any  definite  provision  by  bye-law  or  otherwise  but  this  voluntary  action 
cannot  affect  the  jurisdiction  of  the  Magistrate  conferred  by  Statute.  For 
these  reasons  I  am  of  opinion  that  we  ought  not  to  interfere  with  the 
Magistrate's  decisions. 

Parsons,  J. — The  cess  in  question,  which,  I  assume,  has  been  legally 
imposed  as  a  tax  in  the  town  of  Ahmedabad,  is  payable  at  varying  rates 
according  to  the  amount  of  the  earnings  of  a  family  and  its  possessing 
Jchalhiwas  or  hhalkundies.  Neither  in  the  Bombay  District  Municipal 
Acts  of  1873  and  1884  nor  in  the  bye-laws  framed  thereunder,  is  there  any 
machinery  provided  by  which  the  amount  of  the  earnings  of  a  family  or  the 
question  of  its  possession  ofkhalkuwas  or  khaikundiea,  can  be  determined 
by  the  Municipal  authorities,  nor  is  there  any  mode  provided  by  which  a 
peri^  assessed  to  pay  the  cess  in  question  at  a  certain  rate  can  contest 
that  assessment  before  a  Municipal  or  other  civil  authority.  Moreover,  no 
power  is  given  to  the  Municipality  itself  to  collect  the  cess.  In  order  to 
recover  the  arrears  of  the  cess  it  is  tnacted  in  section  84  of  the  Act  that 
the  Municipality  may  lay  an  information  before  a  Magistrate.  It  is  obvious, 
therefore,  that  the  Magistrate  before  whom  the  information  is  laid  must, 
before  he  makes  an  order  enforcing  payment,  satisfy  himself  that  the  in- 
formation is  a  just  one  on  the  merits,  and  that  the  person  informed  against 
is  liable  to  pay,  the  amount  sought  to  recovered  from  him.  He  can  only 
order  payment  of  what  is  proved  to  be  actually  and  legally  due. 

This  was  the  ruling  of  this  Court  in  References  Nos.  138  to  141  of  1890, 
The  Municipality  of  Ahmedabad  v.  Jamna  Pui^ja  and  others,  decided  on  the 
^9th  January  1891.  In  that  case  the  Magistrate  had  passed  an  order  without 
enquiring  into  the  question  of  possession  of  fefcoifcuncKes  which  was  in  dis- 

"^  (l^I,  L  R.,  1  Cftl.,  409. 
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pute  and  upon  the  decision  of  which  the  amount  of  cess  recoyerable  depend* 
ed.  We  directed  him  to  so  inquire.  Here  the  Magistrate  has  enquired  into  the 
amount  of  the  earnings  of  the  family,  that  is,  into  a  question  upon  which  the 
amount  of  cess  recoverable  depends.  I  am  of  opinion  that  he  was  perfect- 
ly right  in  so  doing.  The  enquiry  was  one  held  with  jurisdiction  to  enable 
him  to  ascertain  the  extent  of  the  legal  liability  of  the  person  informed 
against.  I  concur,  therfore.  in  declining  to  interfere,  and  in  returning  the 
papers  in  these  references. 


J  August  1891.  Jabdihs  &  Pabsons,  JJ. 

Qu6en-BmpP688  v.  Ramohandpa.^ 

MagUirate^Oomflaint^  Dismissal. 
It  is  not  competent  to  a  Magistrate  to  refnte  to  enter  a  complaint  or  to  dismiM  it  sommarily 
on  the  gronnd  that  if  entertained,  it  woald  tend  to  bring   hnndreds  of  similar  complainta 
and  would  also  etir  np  old  religionB  ill-feelings. 

Per  Curiam. — On  the  8th  January  last  the  petitioner  complained 
to  Mr.   Lucas,  a  Magistrate  of  the  First  Glass,  against  certain  persons  for 
rioting  and  other  kindred   offences.     That  officer  without  examining  the 
complainant,  dismissed  the  complaint.     His  order  begins    **  I  refuse  to 
take  notice  of  this  complaint  for  the  following   reasons."     He   states  that 
there  has  been  ill-feeling  at  Raver  between  the  Hindus  and  the  Mussulmans 
and   goes   on    "  To   take   up   this   complaint   would   inevitably   lead  to 
the    bringing   of    hundreds   of   similar  complaints    by   both   Hindus   and 
Mahomedans  and   the  old   quarrel   and   old  ill-feeling   would  thrive  with 
increased  activity.'*    He  thought  also  that  in  this  state  of  feeling,  a  convic- 
tion   would   bu  impossible.     The  complainant  next  went  to   the    District 
Magistrate,  Mr.  Loch,  who  could  have  ordered  further  inquiry  under  section 
437  of  the  Code  of  Criminal  Procedure.     He  pointed   out   the   omission   to 
examine   the  complainant  and  directed  Mr.  Lucas  to   pass   a  legal    order. 
The  latter  sent  for  the  complainant,  took  from  bim  on  solemn   affirmation 
a  statement   that   his   complaint   was  true   and  then   recorded   an    order 
dated  the  24th  April  which  concludes:    "  I  therefore    now  legally   dismiss 
the    complaint    for    the    above    reasons    under    section    203,    Criminal 
Procedure  Code."     The  reasons  are  those  specified  above.     The   complain- 
ant's  pleader   argues   that  this  is  not  a  legal  dismissal  and  cites  the  two 
ceLses  oi  Oaneah  Narayan  Sathe  in   the    13th  Volume  of  our  Reports.     To 
prevent  any  further  delay  or  denial  of  justice  we  sent  for  the  record   which 
is  now  before  us. 

Following  the  decisions  in  Ganeah  Narayan  Sathe*8  case   we   must   set 
aside  the  dismissal.    The  present  case  closely  resembles  that  of  the  Queen 

^Criminal  Application  for  Uevibion  No.  268  of  1S91. 
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▼.  Adamson  (1),  where  Lord  Chief  Justice  Ooolshu/t^a  accounts  for  the 
Justices  declining  jurisdiction  because  they  very  likely  thought  looking 
at  the  whole  matter  that  it  was  undesirable  for  the  interests  of  the  borough 
that  the  prosecution  should  go  on.  lu  this  way  they  had  '^  acted  upon  a 
consideration  of  something  extraneous  and  extrajudicial  "  and  '^  had  not 
exercised  their  discretion  upon  the  facts  presented  to  them/'  Therefore 
the  Court  quashed  their  order  and  compelled  them  to  hear  and  determine 
the  matter.  The  Queen  t.  Adamson  is  discussed  in  Oanesfi  Narayan 
8athe*8  case  where  its  principle  is  applied  in  the  Judgment  of  the  Full 
Bench  deliyered  by  the  learned  Chief  Justice  to  a  complaint  improperly 
dismissed  by  a  Magistrate  who  speculated  on  the  motives  of  the  complain- 
ant. Any  attempt  to  determine  them,  says  the  Chief  Justice^  would  open** 
out  a  very  wide  and  speculative  field  of  inquiry.  The  same  may  be  said 
about  determinations  relating  to  the  ultimate  consequences  of  a  judicial 
Act.  The  law  imposes  no  obligation  on  a  Magistrate  from  whom  an 
injured  person,  demands  justice,  to  foresee  what  belongs  to  the  future: 
lex  neminem  oogit  ad  imTpoa&ihVLia^  and  there  is  another  maxim  of  the 
law  which  should  be  remembered  actvjS  legia  neminifacit  injuriam. 

The  Judgment  of  the  Full  Bench  makes  Magistrate's  duty  clear  and 
simple  under  the  broad  rule  laid  down.  *'  The  affairs  of  men  are  best  re- 
gulated by  broad  rules  such  as  exclude  all  subtle  disputes,  all  doubtful 
unsatisfactory  inquiries:"  per  Best,  C.J.  in  Fojo  v.  Tke  Bishop  of  Chester  (2). 
For  these  reasons  we  must  return  the  complaint  and  direct  the  District 
Magistrate  by  himself  or  by  any  Magistrate  subordinate  to  him  to 
make  further  inquiry  into  that  complaint,  applying  the  law  as  interpreted 
by  this  Court.  The  delay  and  denial  of  justice  which  have  occured  are 
to  be  regretted.  The  solemn  decisions  of  this  Court  have  not  been  follow- 
ed although  they  appear  in  the  reports  and  have  been  included  in  the 
series  of  rulings  which  are  sent,  month  by  month,  to  Magistrates 
for  their  guidance  in  matters  of  law. 


S  August  1891.  Jardini  &  Parsons,  JJ. 

Queen-Brnpress  v.  Pedpu.* 

Canionements  Act  (X/// of  IS89),  8$e.  27^Indian  Penal  Code  {Act  XLV  ef  \s$o\  Sees. 
S4,  $7 -^Sentences. 

The  special  provisions  eontsined  In  ssctions  18  and  14  of  the  Bombtf  Act  in  of  1SS7 
hnring  heen  repealed  by  the  Cantonemenu  Act,  1S89,  the  general  provisions  contained  in 
sectioDB  64  to  67  of  the  Indian  Penal  Code  apply  bj  virtue  of  section  40  of  the  Code  to 
sentences  psssed  nndcr  section  87  of  the  Cantonements  Act,  1889. 

Criminal  Rulings  dated  Sih  Angnst  1870  and  3rd  December  1SS5  nnler  the  Cantonemenu 
Act,  1S67,  are  no  longer  applicable. 

(1)L.IU,IQ.  B.D.  SOI.    (S)6Bing.  80. 
•Oriminal  BtUing  86  qf  1891.    Criminal  Review  No.  888  of  1891. 
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Ord£R. — '^  The  special  proTisions  for  lery  of  fines  eontained  in  section 
18  and  14  of  Bombay  Act  III  of  1867  haTing  been  repealed  by  Act  XIII  of 
1889,  tbe  general  provisions  contained  in  sections  64,  65,  66  and  67  of  tke 
Indian  Penal  Code  apply,  by  virtue  of  section  40  of  that  Code  to  sentenoes^ 
passed  under  section  27  of  Act  XIII  of  1889.  The  rulings  of  this  Oourt  of 
the  8th  August  1870  and  of  the  3rd  December  1885  under  Bombay  Act  Iir 
of  1867  are  therefore  no  longer  applicable/*  The  record  and  proceedings 
are  therefore  returned. 


6  August  2892.  Jabdivi  &  Parsohs,  JJ. 

Queen-Empress  t.  Dafirdit.* 

Whipping  Act  (T/qf  18S4),  See.  i^Sfntemee^Whippinff^Fine. 
Where  an  accued  is  teateneed  to  wbipping,  it  it  aol  eoaiptleat  i%  sIm  senttaee  hia  !•  p«j  a^ 
fine :  toeh  a  dooMe  eenteiice  beiag  opposed  to  the  proTisiona  of  aeotioa  S  of  the  Whipping  Jkot^ 
1864. 

Per  Curiam  : — The  Sessions  Judge  has  referred  this  case  being  of 
opinion,  that  on  a  true  construction  of  section  2  of  the  Whipping  Act  VI 
of  1864,  the  sentence  on  conviction  under  section  379  of  the  Indian  Penal 
Code  to  16  stripes  and  fine  of  Bs.  10  was  illegal.  He  is  of  opinion  that  if 
a  whipping  is  inflicted  no  other  punishment  as  prescribed  by  the  Penal 
Code  is  allowable  and  that  as  the  whipping  has  been  inflicted  the  fine 
should  be  annulled.  The  point  does  not  appear  to  have  been  decided  in 
any  reported  case.  It  would  appear,  however^  that  in  section  2  of  the  Whip- 
ping Acty  which  contains  no  mention  of  section  53  of  the  Penal  Code,  the 
word  ^*  punishments  "  is  used  in  a  somewhat  different  sense  to  the  word 
**  punishments  "  in  the  preceding  section,  and  may  be  interpreted  to  mean 
the  total  of  punishments  awarded,  i.e.,  in  the  case  under  section  379^ 
imprisonment  and  fine.  This  construction  seems  supported  by  the  opinion 
of  the  Judges  in  Beg.  v.  Oenu  (1)  and  that  of  Peacock  C.  J.  in  JVossir  v. 
Chunder  (2)  where  he  construes  section  2  as  meaning  that  in  lieu  of  giving 
the  thief  the  punishment  provided  by  the  Penal  Code,  viz.,  three  years 
imprisonment  and  fine,  he  may  be  punished  with  whipping.  For  these 
reasons  we  sot  aside  the  part  of  the  sentence  imposing  fine  and  direct  that 
the  fine  be  refunded. 


10  Augttsf,  2891.  Jardims  &  Pabsobs,  JJ, 

Queen-Bmppess  v.  BalLf 

k  agistrate-Wuvenile  qfenderi^Punishw^eni. 
In  cases  where  bo70  are  charged  with  some  offence,  the  Magistrate  before  whom  they 
•re  brought  for  trial,  shonld  rerj  carefullj  determine  whether  the  affair  charged  was 
merely  a  hos«  sod  should  not  lightly  tend  thfim  to  long  terms  of  imprisonment. 

^Criminal  Heferencc  No.  ISS  of  ISOl,  (1)  5  Bom.,  H.  C.  R..  tS  c  c 
(S)  Ben»,  L.  R.  F.  B.,  VoL  at  p.;;964.   t<?riminal  Review  No,  304  of  1S91, 
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jARDlVEy  J. — ^Thia  oate  was  called  for  in  order  that  we  might  consider 
the  Mutence  of  two  years'  iixipris<Himeat9  the  accused  Bali  being  a  boy  of 
14,  never  before  conyicted.    The  eonyiction  is  for  house-breaking  by  night. 
The  evidence  is  stated  by  the  Magistrate  of  tho  Second  Glass,  BIr.  Yinayak 
Nilkant,  who  gave  opinion  as  follows: — ''Order. — Accused  Bali  hm  Mahadu, 
aged  14,  of  Oalsadi,  is  sent  up  by  the  Police    on  charges  of  having  com- 
mitted house  breaking  by  night  and  theft  in  a  dwelling  house ,  punishable 
under  sections  457  and  380,  Indian  Penal  Oode.   The  facts  of  the  case  as  far 
as  could  be  ascertained  from  the  complainant,  Surchand  Khemchand,  who  is 
a  blind  man,  and  witnesses,   are  briefly: — ^That,  on  the  morning  of  the  20th 
April  1891,  the  complainant's  wife  observed  that  the  back  door  of  her  house 
was  chained  from  outside.     Shci  therefore,  went  to  that  side  by  other  route 
and  she  observed  that  the  doors  of  the  compound  walls  were   opened  and 
some  of  the  articles  were  missing,  and  the  back  door  was    chained.     The 
property  missing  consisted  of  three  pots,  worth  Rs,  3«12,  and  clothes,  12 
annas.     The  woman  at  once  informed  her  husband  (the  complainant),  who 
.  informed  the  Rakhwaldar.    The  Rakhwaldar  and  the  Police  Patel  then  made 
enquiries,  and  caused  a  search  of  the  missing  property.  The  property  ,was 
at  last  found  in  the  bed  of  a  small  stream  outside  the  village.     Hie  accused 
Bali,  who  was  all   along  with  the  party,  was  asked  casually  by   the   Patel 
as  to  who  committed  the  theft.  The  accused  at  once    answered  that  he  him- 
self committed  the  act  on  the  previous  night.     The  boy  was  very   mischie- 
T0Q8  and  the  Patel  believed  that  the  boy  was  likely  to  commit  the  act  and 
was  telling  the  truth.    He  was  sent  to  the  Chief  Constable,  together  with 
the  property.  The  accused  Bali,  when  he  was  brought  before  the  Court  con- 
fessed his  guilt  unreservedly.  He  had  a  laughing  oountenance  all  the  while. 
Though  the  complainant  is  blind,  he  is  able  to  walk  alone  in  the  village. 
He  states  before  the  Court  that  the  property  found  in  the  stream  belongs 
to  him,  but  it  is  not  possible  thart  heoould  thoroughly  recognise  the   pro- 
perty.   The  witnesses,  however,  who  where  his   neighbours,  deposed    that 
the  property  belonged  to  the  complainant.     There  being  no  evidence  in  the 
case  except  the  statement  of  the  accused,  and  as  I   observed  that   the  com- 
plainant was  blind  and  the  accused  merely  a  mischievous  boy,  I  thought  it 
advisable  to  visit  the  village  and  to  satisfy  myself  whether  the  accused  re- 
ally committed  the  crime.  On  the  22nd  April  I  arrived  at  Gulsadi  at  about 
8  p.  H.  The  accused  was  also  taken  there.  The  villagers  were  then  collected 
and  in  their  presence  I  asked  the  accused  to  show  how  he  climbed  over  the 
walls  and  removed  the  articles.    To  the  astonishment  of  all,  he  climbed  up 
the  walls  in  a  few  seconds  and  pointed  out  the   spots   when  the  pots  and 
clothes  were  found.     I  have  thus  satisfied  myself  as  to  the  conduct   of  the 
accused.    The  accused's  uncle  Narayan  Oopal  states  that   the  accused  is 
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always  troublesome  in  his  house  and  to  the  villagers.  As  regards  the 
identification  of  the  property,  the  complainant's  wife  was  also  examined, 
'  and  the  evidence  shows  beyond  doubt  that  the  property  belongs  to  the  com- 
plainant. The  following  facts  appear  then  to  have  been  proved,  viz.y  that 
the  property  before  the  Court  belongs  to  the  complainant;  that  the  com- 
plainant's hottfee  was  broken  into  by  the  accused  by  climbing  over  the  walls 
of  the  compound,  and  the  property  was  taken  away.  That  it  was  merely 
thrown  out  in  an  open  space  shows  that  the  accused  had  not  any  serious 
object  in  doing  the  act.  From  his  face  and  the  way  in  which  he  commit- 
ted the  act,  the  accused  seems  to  be  a  mischievous  boy.  I  think  the  act 
of  the  accused  amounts  to  house-breaking  by  night  with  intent  to  commit 
theft  and  theft  in  a  dwelling  house.  A  charge  was  accordingly  framed  and 
read  over  to  the  accused.  The  accused  adheres  to  his  previous  confession,  and 
haa.na  witnesses  to  offer.  Considering  the  evidence  and  the  circumstances  of 
the  case,  I  find  the  accused  guilty  of  both  the  offences  mentioned  in  the  char- 
ge, viz.f  house  breaking  by  night  with  intent  to  commit  theft  and  thefi  in  a 
dwelling  house,  punishable  under  sections  457  and  380,  Indian  Penal  Code 
and  considering  the  value  ofthe  property. stolen,  he  woiUdhave  been  adequate- 
ly pimished  by  this  Court.  But  lam  of  opinion  that  as  theaccused  is  merely 
a  boy  of  14,  he  should  be  kept  in  a  reformatory  rather  than  be  punished  in  the 
ordinary  way.  Accordingly,  under  the  provisions  of  section  349,  Criminal 
Procedure  Code,  I  submit  these  proceedings  together  with  the  accused  to  the 
subdi  visional  Magistrate  First  Class,  Sholapore,  for  passing  the  necessary 
orders,  llie  property  is  also  sent  herewith."  Mr.  Justice  Jardine  continu- 
ing said :  It  is  plain  from  this  finding  that  although  this  Magistrate  con- 
victed the  boy  of  theft,  which  implies  dishonesty,  he  did  not  believe  the  boy 
was  dishonest,  but  only  mischievous.  The  boy  has  no  father.  The  uncle 
says,  he  is  always  troublesome,  and  that  seems  to  be  the  reason  why  he  was 
sent  to  the  Chief  Constable  and  treated  as  a  criminal  with  the  rigour 
of  the  law.  There  are  indications  that  the  uncle  was  content  to  get  rid 
of  him:  and  the  result  of  the  sentences  is  to  impose  the  charge  and 
the  expense  of  the  boy  on  the  State.  No  previous  mischief  done  by  the 
boy  is  even    suggested  except   that  he  likes   to  chase  the  village  cattle  /^ 

which  many  boys  would  be  glad  to  do.  The  uncle  says  he  is  ^*bramisht  " 
which  means  senseless  or  deficient  in    sense.     There  is  no  evidence  that  i 

the  boy   had  ever   received  domestic  chastisement  before  he  was   treated  1 

as  a  felon.     He  is  more  truthful  than  most  persons,  as    severa^  witnesses  ^ 

say  that  he  told  them  the  moment  they  asked  him  how  it  was  that  he 
had  taken  the  pots.  It  is  plain  from  his  conduct  that  he  acted  out  of 
boyish  fun  and  mischief.  The  Native  Magistrate  says  that  "  the  accused 
had  not  any   serious   object  in  doing  the  Act."     It  was,  therefore,  wron^ 
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to  convict  him^of  theft.  This  was  pointed  out  by  subdivisional  Magis- 
trate, Mr.  Doderet^  before  whom  the  case  came  under  section  349  of 
the  Code  of  Criminal  Procedure.  That  gentleman  took  the  same  view  of 
the  facts  as  was  taken  by  the  other  Magistrate,  and  in  a  clear  judgment 
has  stated  what  he  finds  as  facts  and  how  the  Penal  Code  applies.  There 
was  no  dishonest  intention  ;  the  taking  was  only  with  a  view  to  annoy 
The  judgment  runs  as  follow: — "The  Subordinate  Magistrate  has  erred 
in  convicting  the  accused  of  theft  in  a  dwelling  house,  as  it  is  pretty 
clear  that  the  taking  of  the  property  was  not  dishonest  but  merely  with 
a  view  to  annoy  the  complainant.  His  act  comes  under  section  457, 
Indian  Penal  Code,  and  he  is  guilty  of  the  oflFence  of  house-breaking 
by  night,  as  his  entry  into  complainant's  house  was  with  a  view  to 
annoy  him  by  depriving  him  of  the  use  of  his  cooking  pots.  The  accused 
had  no  intention  to  cause  ^'  unlawful  loss  "  to  complainant.  His  placing 
the  pots  in  the  wMah  and  his  conduct  in  at  once  confessing  clearly  point 
to  this,  and  the  Magistrate  has  held  that  '  the  accused  had  no  serious 
object  in  doing  the  act/  Under  section  457,  Indian  Penal  Code,  the 
accused  is  sentenced  to  simple  imprisonment  for  two  years^  and  should  be 
confined  in  a  reformatory.  He  will  be  confined  two  years  further  for  the 
offence  under  section  224,  Indian  Penal  Code,  and  as  he  is  now  14,  he  will 
be  released  when  he  is  18  years  old,  and  the  requirements  of  Circular  No. 
64  printed  at  page  38  of  the  High  Court  Circulars,  will  be  complied  with/' 
Except  on  one  matter  of  legal  principle  I  do  not  quarrel  with  the  above 
statement  of  facts  and  law.  The  trespass  on  the  house  becomes  a 
^' criminal  trespass "  under  the  definition  in  section  441  of  the  Penal 
Code  if  the  boy  had  an  intent  to  "  annoy,"  even  though  he  has  been 
acquitted  of  an  intent  to  commit  theft ;  and  it  has  not  been  suggested  that 
he  intended  to  commit  any  other  offence  or  to  intimidate  or  insult.  The 
boy,  no  doubt,  chuckled  over  the  perplexity  and  discomfort  the  blind  man 
would  suffer  when  he  awoke  and  found  his  cooking  pots  and  clothes  gone. 
Jn  commenting  on  section  441,  Mr.  Mayne  notices  that  the  word  "  annoy  " 
is  not  defined  in  the  Code.  The  expression,  by  its  own  force,  he  says 
merely  convey  the  idea  of  a  certain  discomposing  effect  upon  the  mind, 
but  in  the  section  must,  however,  refer  to  acts  of  illegal  annoyance,  and 
probably  conveys  no  more  than  the  two  words  which  precede  it.  Strictly 
speaking,  the  acts  done  by  this  boy  perhaps  come  within  the  words  of  the 
penal  section,  and  this  is  what  Mr.  Dodevet  has  found.  The  next  and 
more  important  question  is,  whether,  under  all  the  circumstances,  they 
come  within  the  mischief  and  real  meaning  of  the  criminal  law,  but  should 
have  been  left  to  the  domestic  forum.  I  incline  to  think  they  do  not.  The 
slight  harm  the  boy  meant  or  did  was  too  small  for  the  law  to  punish.     It 
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was  all  a  practical  joke,  the  more  excusable  because  d<Mie  by  a  boy. 
There  was  no  criminal  mind  in  the  ordinary   8ens%.    A  nominal  punish- 
ment and  a  caution  were  all   that   were   required  from  the  MagiBtraie. 
But  we  are  sitting  as  a  Court  of  Revision,  and  must  look  at  the  matter  as 
one  of  law  and  see  how  it  stands  on  authorities.    There  are  not  many  in 
the  English  Reports  and  are  likely  to  be  fewer  as  a  recent  statute  allows 
Magistrates  in  many  cases  of  €r«t  oflTence  to  discharge  with   a  caution  in 
order  to  save  from  the  indignity  and  contamination  of  the   prison.     As  a 
rule  people  in  England  do  not  complain  to-  Magistrates  about  jokes  and 
hoaxes  where  no  real  harm  was  done  or  meant,  and  where  there   was   no 
danger.    The  Magistrates  would  probably  not  convict,  neither  would  juries 
who  are  not  required  to  give  any  leasons  for  their  verdict,  and  who  believe 
that  you  cannot  put  old  heads   on   young   shoulders.     The  times   when  a 
girl  of  thirteen  was  burned  and  a  conclave  of  Judges  solemnly   determined 
that  a  boy   of  ten   ought   to    be    hanged,    are    now    passed.     As    the 
principle  de  ndnvmis  non  curat  lex  applies,  Ido  not  suppose  that  in  their 
lenient  treatment  of  children   and   practical  jokes,  the   Magistrates  and 
juries  in  England  break  the  law.     Indeed,  Mr.  Mayne  in  commenting  on 
the   Indian  Penal  Code  in  the  sections  about  cheating  and  forgery,   takes 
the  same  view.     He    distinguishes    practical    jokes  from    offences.     **To 
constitute  an  indictable  offence  the  act  must  be  fraudulent   and  injurious. 
Writing  a  spurious   invitation   to   dinner   might   be   very   culpable   as  a 
hoax,  but   would   not  be  a   fraud   upon  any   one.''     The  learned    Writer 
quotes  no  case,  but  it  happens  that  there  is  one  very  nearly  in  point  but 
decided  so  long  ago  as  to  have  dropped  out  of  the  books,    xiz.j  The  King 
y.  Emerton,  (2  Showers  20).     It  was  an  information  for  deceit,  by  writing 
a  letter  in  the  Lord  Chief  Justice   Rainsford^B  name,  to  get    Sir  Sobert 
Vyn&r  to  come  to  Brentford.  After  verdict,  it  was  moved  in  arrest  of  judge- 
ment that  it  was  a  private  letter  and  only  designed  to  "draw  a   man  to  a 
certain   place,  and  no  inconvenience   arises     therefrom;    there   was   no 
wrong  or  injury  done  to  any   particular   person.     The   Attorney-General 
argued  that  at  common   law   it   was  not  material   whether  the   act  was 
detrimental  to  same  one    or  other.    The   Court   were  divided    and   no 
judgment  was  passed,  Bcroggs,  C.  J.,  and  Ttowcfon,  J.,  holding  that  there  was 
an  offence;  Wylde   and  Jbtietf,   JJ.,  that  it   was   not.    The  Opinion  given 
by  Mr.  Justice  Wylde  seems,   however,   to   be  what    would  now  be  held 
sound     m     principle    and     in   accordance    with  the   lenity   of  the   law. 
He  said  : — '*  Suppose  I  have  a  mind  to  a  man's  company,  I   write  a   letter 
to   him  in  another   man's   name   to  bring  him  thither,  because  he  would 
not  come  for  my  sending  :  is  this   an  offence  ?     No   mischief  is   intended, 
nor  does  any  ensue  :  the  statute  is  made  to  make  counterfeiting  an  offence^ 

Digitized  by  VjOOQ  IC 


1*891]  qntBhBitP.  v.  bau.  569 

if  any  evil  follows  thereupon  ;  therefore  it  was  not  so  at  the  Common  Lawl 
Suppose ,  I  would  have  a  Judge  come  to  me  at  Brentford  who  will  not 
come  upon  my  request,  I  therefore  write  to  him  from  another  Judge  ;  will 
an  indictment  lie  thereupon  !  Surely ,  no  ;  it  is  only  a  lie,  in  icriptie.^*  The 
report  adds,  '^  So  it  rested  and  no  judgment  in  the  cause."  The  view  of 
the  law  expressed  by  Mr.  Justice  TTj/Jefe  and  now  adopted  by  so  learned 
an  authority  on  Indian  Law  as  Mr.  Mayne  has  been  broadly  followed  in 
Bengal  by  Sir  W.  Oomer  Petheram  and  Mr.  Justice  Beverlejf  in  what  I  think 
was  a  more  serious  matter  than  the  present,  the  prisoner  being  a  grown 
up  man  who  set  the  police  to  work  by  a  lying  story.  He  bad  lent  a  woman 
a  shawl,  and  then,  without  actually  naming  her,  complained  that  he  had 
been  robbed  of  it ;  and  so  the  police  searched  her  house,  and  found  it  theie 
and  made  her  answer  their  questions.  This  action  of  theirs  wad  held  by 
the  Court  to  be  unjustified  ((?oZam  ilAmed  v.  Kazi  (1)).  Petheram,  C.J. 
in  giving  judgment  said  :  "  No  doubt,  that  is  a  very  wrong  thing  for  any 
man  to  do.  In  the  first  place,  it  is  wrong  to  tell  lies,  and  in  the  second 
place,  it  is  extremely  wrong  to  take  up  the  time  of  Government  servants 
by  putting  them  to  useless  enquiries  under  circumstances  of  this  kind;  but 
I  do  not  myself  think  that  such  conduct  comes  within  the  meaning  of  this 
section  (182),  or  amounts  to  anything  more  than  a  hoax  for  which  no 
punishment  is  provided  by  the  Code.  Under  these  circumstances,  we 
cannot  make  a  crime  when  it  is  not  made  one  by  the  Code  or  provide  a  pu- 
nishment for  it."  In  commenting  on  this  case  in  Qaeen-Emprefisy.  Oanesh 
Khanderav  (2),  we  did  not  excuse  every  hoax  as  such.  We  said  **There  are 
many  acts  of  deceit  and  folly  which  are  criminal  because  of  their  danger- 
ous results,  and  by  no  means  to  be  excused  as  hoaxes."  '*  No  man  from  fear 
of  consequences  to  himself  has  a  right  to  make  himself  a  party  to  com- 
mitting mischief  on  mankind."  Queen-Empress  v,  MaganlaZ  (3j.  Much- 
less  may  one  endanger  or  injure  another  or  the  common  weal  out  of  mere 
frolic  or  amusement.  I  have  not  been  able  to  find  other  cases  on  the  sub- 
ject of  hoaxes  and  jokes,  and  I  suppose  that  form  of  fun  is  not  common  in 
India,  or  that  people  do  not  complain  of  it.  In  England  the  joke  often  takes 
the  form  of  breaking  into  a  room  to  annoy  the  occupant,  and  ooys  sometimes 
do  something  more  by  entering  a  conservatory  and  eating  the  fruit.  But  in 
India  the  Authors  of  the  Penal  Code  took  a  more  serious  view.  In  Lord  Ma- 
jaulay's  Report,  in  the  discussion  of  criminal  trespass,  I  find  the  following 
reasons  given:  — "  There  is  no  sort  of  property  which  it  is  so  desirable  to 
guard  against  unlawful  intrusion,  as  the  habitation  in  which  men  reside, 
and  the  buildings  in  which  they  keep  their  goods.  "  '*  But  criminal  tres- 
pass may  also  be  aggravated  by  the  end  for  which  it  is  committed.  It  may 
(1)LL.R.,  14CaU,S14.  (2)  I.  L.  R.,  IS  Boto.,  612.  (S)  L  L.  Rm  14  Bom.,  iss] 
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be  committed  for  a  frolic.  It  may  be  committed  in  order  to  s  murder; '' 
and  ^'  house-breaking  by  night  "  may  be  committed  ''  for  the  purpose  of 
playing  some  idle  trick  on  the  inmates  of  a  dwelling:  "  These  quotations 
show  that  the  Code  was  drafted  so  as  to  check  even  frolicHSome  house-break- 
ings, which  may  often  lead  to  mischief  :  and  the  boy  being  above  twelve 
years  of  age  is  presumed  to  know  the  law.  The  next  question  is,  whether 
the  boy  is  to  be  excused  under  section  95  of  the  Penal  Code.  In  Lord  Ma* 
caulay's  Report  it  is  stated  this  section  '^  is  intended  to  provide  for  those 
cases  which,  though  from  the  imperfections  of  language  they  fall  within  the 
letter  of  the  penal  law,  are  yet  not  within  its  spirit,  and  are  all  over  the 
world  considered  by  the  public,  and  are  for  the  most  part  dealt  with  by  the 
tribunals,  as  ii  nocent.  '*  Mr.  Mayne  aptly  comments  that  the  section  is 
valuable  as  allowing  the  Judge  a  means  of  evading  the  strict  letter  of  the 
law.  The  words  of  the  section  are  these  :  **  Nothing  is  an  oflFence  by  rea- 
son that  it  causes,  or  is  intended  to  cause,  or  that  it  is  known  to  be  likely 
to  cause,  agy  harm,  if  that  harm  is  so  slight  that  no  person  of  ordinary 
sense  and  temper  ^ould  complain  of  such  harm.  "-  Without  construing 
the  word  ^*  complain  "  as  meaning  only  complaints  to  the  authorities, 
I  think  it  does  not  mean  the  first  expression  of  annoyance,  but  rather  more 
deliberate  action  taken  when  the  facts  and  excuses  are  somewhat  known. 
The  blind  man  made  no  complaint  against  the  bo}  •  He  is  a  mischievous 
boy,  and  probably  the  uncle  and  the  Patel  were  both  glad  to  get  rid  of  him 
from  the  village  by  putting  him  in  the  hands  of  the  Chief  Constable.  I  do 
not  think  many  persons  would  complain  of  such  an  act  done  by  a  mere 
troublesome  boy  :  the  house-breaking  was  not  by  breaking  a  door  or  digging 
through  a  wall,  but  only  by  climbing  a  wall  and  entering  under  the  loof. 
At  the  Universities  of  Oxford  and  Cambridge,  and  the  public  schools  at 
home,  I  believe  burglaries  are  sometimes  done  by  the  students  on  each 
other  by  breaking  into  rooms  with  intent  to  annoy;  but  no  one,  whether  of 
ordinary  sense  or  temper  or  not,  ever  thinks  of  complaining  to  the  Magis* 
trates,  or  even  informing  the  authorities.  I  am  personally  inclined  to  bring 
this  boy  within  the  exception,  as  the  law  never  could  have  intended  that 
parents  and  guardians  should  escape  their  duties,  and  boys  be  deprived  of 
parental  guardianship  for  pranks  like  these.  There  is  a  danger  to  them  in 
the  society  they  meet  in  the  prison,  and  even  among  the  young  convicts  in 
a  reformatory.  It  is  a  serious  thing  to  brand  a  boy  so  early  with  the  mark 
of  a  felon.  What  weighs  with  me  also  is,  that  when  you  set  the  criminal 
law  in  motion  against  a  boy  or  a  girl,  you  cannot  tell  when  it  will  stop. 
The  effect  of  its  harshness  and  the  terror  it  causes  is  seen  in  this  boy's  case. 
We  called  for  another  case  in  which  the  boy  tad  been  convicted,  under 
section    224  for  escaping  from  lawful  custody  and  sentenced  by  Mr,  Doderet 


Digitized  by  VjOOQ  IC 


1891]  QUBKN-KMP.   t;.    BALL  571 

to  two  years'  imprisonment,  au4  committed  to  coafiiiemeiit  in  a  reforma- 
tory. It  appears  that  when  remanded  to  custody  for  the  night  by  Mr. 
Vinayak  Nilkant,  Magistrate  of  the  Second  Class,  the  boy  was  in  charge  of 
a  police  sepoy  and  a  ramoosee,  who. both  went  to  sleep.  He  ran  away  and 
managed  to  get  off  the  handcuffs,  which  the  Second  Class  Magistrate 
finds^  were  too  big  for  his  little  hands.  That  Magistrte  recorded  that 
for  this  escape  the  boy  deserved  a  severe  punishment.  We  were  of 
opinion  that  there  is  no  reason  for  severity,  and  we  have  at  our  last 
sitting  remitted  the  remaining  part  of  that  sentence.  But  the  present 
<'.ase  has  not  been  argued,  and  as  my  learned  colleague  does  not  adopt 
the  view  that  there  has  been  no  offence,  and  as  the  Magistrate  who  had 
to  deal  with  the  facts  thought  proper  to  convict,  I  do  not  press  my 
opinion  to  an  acquittal;  but  we  reduce  the  sentence  to  one  of  three  weeks' 
rigoious  imprisonment.  As  the  boy  has  been  in  confiuement  since  the 
l6th  May,  he  will  be  liberated  on  receipt  of  this  Court's  order.  To  get 
rid  of  the  convictions,  it  is  open  to  the  boy  or  his  friends  to  petition  the 
Governor  in  Council  for  a  pardon.  I  am  of  opinion  that  in  administering 
the  criminal  law,  especially  to  fatherless  children  and  other  helpless 
persons,  the  Courts  should  ever  bear  in  mind  that  the  Sovereign  whose 
Jnstice  vre  dispense  is  parem  patrvie.  Again,  Lex  Anglim  est  lex  miserU 
cordio.  Tne  authorities  are  not  bound  to  prosecute  of  their  own  motion 
for  every  petty  offence  as  was  remarked  by  that  great  jurist.  Lord 
Stoioellf  in  dealing  with  petty  infractions  of  the  Revenue  Laws. 
The  papsage  shows,  I  think,  how  the  law  should  be  adminis- 
tered:— "This  Court  cannot  take  on  itself  legislative  functions;  it 
must  administer  the  law  as  it  stands,  certainly  with  such  qualifications 
as  the  law  permits.  The  Court  is  not  bound  to  a  strictness  at  once  harsh 
and  pedantic  in  the  construction  of  statutes.  The  law  permits  the  quali- 
fications implied  in  the  ancient  ma:Lim  de  minimis  non  curat  lex.  Where 
there  are  irregularities  of  very  slight  consequence,  it  does  not  intend  that 
the  infliction  of  the  penalties  should  be  inflexibly  severe.  If  the  deviation 
were  a  mere  trifle  which,  if  continued  in  practice,  would  weigh  little  or 
nothing  on  the  public  interest,  it  might  properly  be  overlooked:"  The 
Reward,  (4). 

Parsons  J. — The  trial  has  been  too  perfunctory  to  enable  me  to  deter- 
mine whether  the  intention  of  the  accused  in  entering  the  complainant's 
house  and  removing  his  cooking  pots  was  to  play  a  trick  or  hoax 
upon  the  complainant.  The  accused  was  not  asked  his  intention; 
he  was  only  asked  if  he  had  stolen  the  things,  and  he  said  "  yes". 
in  the   opinion   of  the   Magistrate   who  tried  the   case  the  accused  had 

(4)  2  Dodson  Ad.  R,,  p,  S60,  _ 
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committed  the  offence  of  theft.  The  Sub-DiTisional  Magistrate  ta 
whom  the  case  was  submitted  under  section  349,  Criminal  Proce- 
dure Code,  thought  that  the  intention  of  the  accused  was  merely 
to  annoy.  The  procedure,  however,  of  the  latter  Magistrate  has  beea 
very  irregular.  He  has  ignored  the  decision  of  this  Court  contained  in 
Qiieen'Empreasv,  Mah'(du{l)he  has  recorded  no  judgment  as  reiiquired 
by  section  367  of  the  Code;  and  he  has  passed  a  sentence  which  is  not  in 
accordance  with  section  8,  and  the  rules  framed  under  section  22  of 
Act  V  of  1876.  Accepting,  however,  his  finding  that  the  intention 
of  the  accused  was  merely  to  annoy  the  complainant,  the  sentence  of 
two  years'  imprisonment,  which  will  have  the  effect  of  shutting  up 
the  accused  in  a  reformatory  till  he  is  18  years  old,  is  far  too  severe 
and  uncalled  for  a  puaiehment  for  such  an  offence  committed  by  a 
boy  only  14  years  old.  A  whipping  in  the  way  of  school  discipline 
would  have  been  the  most  appropriate  sentence.  As  the  accused  has  been 
in  gaol  since  the  15th  May,  I  consider  that  he  has  been  sufficiently  punish 
ed;  and  I  concur  in  reducing  the  sentence  to  one  of  three  years'  rigorous 
imprisonment,  cancelling  the  order  of  confinement   in  a  reformatory. 


20  August  1891.  Jardink  &  Parsons,  JJ. 

Queen-Emppess  v.  Dollatta.* 

Cantonement  Rules,  Rule  lA^  Owner —Letting  a  house  to  prostitutes-^Keeper  qf  the 
house. 

The  owner  of  a  hcnse  who  lets  it  to  prostitntes  bat  does  not  himself  live  in  it  or  exercise 
control  over  the  inmates  is  not  a  **  keeper  of  a  housior  place  of  public  resort  or  entertainment," 
within  the  meaning  of  Rule  74. 

Qa  INU  loaLad  Bapu,  Butler,  and  other  residents  of  the  locality  known 
as  "  Bachuke-Arda  "  in  the  Wadabhoy  Bootee  street,  complained  to  Can- 
tonement Magistrate  that  the  prostitute  nuisance  in  that  arda  had  become 
intolerable  and  cited  five  persons,  (among  them  the  accused  Wowlata 
walad  :>heth  ),  as  owning  houses  which  are  either  '*  brothels  or  inhabited 
by  riotous  and  tumultuous  prostitutes."  The  said  accused  No.  1  was 
described  as  '^  a  mhar  horse  keeper  of  the  Sisters  of  St.  Mary's  Home  near 
Panch  Honds  in  the  city  "  and  his  house  was  described  as  a  *•'  brothel  kept 
by  Yelli  wherein  she  herself  and  other  women  resorting  thereto  carry  on 
the  trade  of  prostitution.*'  The  occupants  of  the  other  four  houses  complain- 
ed against  in  somewhat  similar  terms  and  it  was  added  that  European 
Soldiers  and  Natives  consort  these  and  parade  the  lane  using  indecent 
words  and  singing  indecent  songs  which  was  an  intolerable  nuisdnce  to 
the  locality.     The  petitioners,  therefore,  prayed  that     proceedings   may   be 

(1)  Cr,  R.,  8S  of  1888;  ante,  p.  387. 
^Criminal  RuHmg  88  of  1891.    Criminal  Reference  No.  139  of  1891. 
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adopted  against  the  five  house  owners  named  in  the  petition  (accused 
included)  under  Chapter  X  of  the  Criminal  Procedure  Code  and  an  order 
passed  '^  suppressing  or  removing  the  trade  of  prostitution  which  is  an 
actual  discomfort  amounting  to  positive  nuisance  to  the  neighbourhood 
from  the  locality  called  Bachuke-arda.  "  Qainu  Bapu  then  on  solemn 
affirmation  complained  against  ''  these  people  or  each  other  persons  who 
have  prostitutes  in  their  houses  "  whose  names  were  given  in  his  former 
petition.  Summons  then  issued  under  Rule  74,  Cantonement  Rules,  Chapter 
III.  At  the  tr  al  evidence  was  produced  to  show  that  accused  had  been 
told  that  his  tenants  (Yelli  and  Sunti)  were  prostitutes  and  carried  on  the 
profession  ;  that  soldiers  and  others  resorted  to  this  house  in  a  drunken 
state  and  caused  disturbances  and  annoyance  to  the  people  ;  that  it  was 
suggested  to  him  that  they  should  be  turned  out ;  but  he  said  that  he 
would  not  do  so  unless  his  rent  was  paid.  A  panch  of  the  caste-people 
was  formed  and  he  was  told  the  same  by  the  paTich.  The  accused  admit- 
ted that  the  women  Yetti  and  Sunti  lived  in  his  house  and  that  he  knew 
they  were  prostitutes  but  denied  being  told  that  the  women  were  prostitu- 
tes and  that  he  should  remove  them. 

Major  E.  W.  Newnham  Smith,  Cantonement  Magistrate,  First  Class, 
passed  the  following  order: — "  I  have  no  doubt  that  accused  allowed 
prostitutes  to  live  in  his  house  and  that  he  knew  of  this  as  he  was  told  to 
turn  them  out.  Under  the  circumstances  I  hold  accused  to  be  guilty. 
As  venereal  diseases  are  frequent  in  Cantonement  amon^  the  soldiers  and 
as  I  wish  to  put  down  these  houses  of  ill-fame  I  inflict  a  summary 
sentence.     Sentence:  fined  Rs.  20:  default  8  days'  hard  labour." 

The  District  Magistrate  of  Poona,  in  making  this  reference  to  the 
High  Court,  stated  : 

**  The  conviction  and  sentence  appear  to  me  of  doubtful  legality. 
In  the  first  place  I  have  some  doubt  whether  in  the  Rule  74  the  word 
*'house"  is  to  be  taken  in  connection  with  the  qualifying  words  "of  public 
resort  or  entertainment."  If  so,  there  is  no  evidence  to  show  that  this 
house  was  diflferent  from  other  houses  unless  it  is  held  that  every  house  in 
which  prostitutes  live  is  ipso  facto  a  place  of  public  resort. 

**  In  the  second  place  it  is  doubful  whether  the  'keeper'  can  be  applied 
to  the  owner  and  landlord,  unless  he  himself  resided  there,  or  at  any 
rate  had  something  to  do  with  the  management  of  the  house,  eventhough 
it  is  proved  that  he  was  aware  of  the  character  of  his  tenants,  and  had 
been  warned  against  them. 

"  The  more  appropriate  law,  if  the  Magistrate  wishes  to  put  down 
a  house  of  ill-fame,  would  have  been  Chapter  X  of  the  Criminal  Procedure 
Code." 
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Per  Curiam. — llie  question  arising  under  Rule  74,  Chapter  III  of 
the  Poona  Cantonement  Rules,  is  whether  the  accused  comes  within  the 
meaning  of  the  words '^keeper  of  any  house  or  place  of  public  resort/' 
The  only  facts  alleged  are  that  he  is  the  owner  and  that  he  lets  the  house 
to  two  women  who  are  prostitutes  ;  the  house  is  used  for  prostitution.  Bit 
there  is  nothing  to  show  that  the  accused  lives  in  the  house  or  has  any 
control  over  the  inmates.  Following  the  Judgment  of  the  Court  of  Queens 
Bench  in  The  Queen  v.  Stannard  (I)  and  TheQiieeny.Barret{2)weaTe 
of  opinion  that  the  house  was  not  kept  by  the  accused.  J!o  make  landlords^ 
lessors  and  their  agents  responsible  for  disorderly  houses  thoy  are  named 
in  the  English  Statutes  48  &  49  Vict.  c.  69,  section  13.  We  must, 
therefore,  reverse  the  conviction  and  sentence. 


31  AuguU  1891.  Jardimi  &  Parsons,  JJ 

Queen-Emppess  v.  Ramchandpa.'^ 

District  Municipal  Act  {Bom.  Act  Fl  c^  lS7dX  ^^C'  ^1;  {liom.  Act  IT o/l8S4X  See,  82^ 
Taaf^Sancticn—Tax  not  due  before  sanction^ 

A  tax  can  only  be  made  payable  from  the  date  of  its  levy  being  sanctioned  by  Qovernmcnt 
under  section  21  of  the  Bombay  District  Manic ipal  Act. 

A  taxis  generally  payable  at  the  ezpiratijn  of  the  period  for  which  it  is  declared  pay- 
able, onless  a  rale  has  been  framed  noder  section  82  of  the  Act  specifying  the  date  on  which  it 
Is  payable. 

Jardine,  J. — On  admitting  these  petitions  we  gave  notice  to  the  Go- 
vernment and  the  Municipality  of  Tasgaon:  and  as  both  have  been  repre- 
sented at  the  h  aring  the  question  of  the  validity  of  the  enhanced  house  tax 
has  been  fully  argued.  The  objections  urged  will  be  considered  in  their 
order. 

The  house  tax  was  imposed  by  a  rule  made  by  the  Municipality  on 
the  15th  October  1875.  It  is  admitted  that  the  approval  of  the  Governor-in- 
Council  has  never  been  given  to  the  rule  so  made.  Under  Bombay  Act  VI 
of  1873,  section  14,  and  Bombay  Act  II  of  1884,  section  32,  the  rule  is  with- 
out eft'ect  and  the  levy  of  the  tax  illegal.  Ihe  approval  given  by  the  Go- 
vernment of  Bombay,  before  the  Municipality  made  this  rule,  to  some  gene- 
ral proposals  submitted  by  Mr  Moore,  the  Collector  of  Satara,  is  not  the 
same  thing  as  an  approval  of  the  Rule  made  by  the  Municipality. 

A  second  objection  is  that  the  resolution  of  the  Municipality  to  enhan- 
ce the  houfte-tax,  passed  on  the  11th  December  1889,  in  special  general 
meeting,  was  illegal  because  the  proposal  was  not  mentioned  in  the  written 
request  for  that  meeting  as  section  27,  clause  7  of  the  Act  of  1884  requires. 
Although  the  Governor-in-Council  sanctioned  the  enhancement   on  the  15th 

(I)  89L.  J.  M.C.  61.    (8)  as  L.  J.  M.  C.  86. 
^Criminal  Ruling  S9  of  1891.  Criminal  Application  for  Revision  Nos.  248,  844  and  846  of  1891* 
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August,  1890,  it  is  argued  that  whether  sanctioned  or  not,  the  resolution 
retained  its  inherent  defect,  and  Jo8hi  v.  The  Dakor  Town  MuTmipalUy  (1) 
has  been  cited.  It  appears,  however,  that  some  indication  of  the  business 
had  been  given,  eleven  out  of  twelve  commissioners  were  present:  and  I 
think  it  must  be  assumed,  under  the  circumstances,  that  the  permission  of 
the  presiding  authority  was  either  expressely  or  tacitly  given:  Hiralal  v. 
Hie  Tkana  Municipality  (2). 

The  third  objection  is  that  the  enhanced  part  of  the  tax  cannot  be  legally 
levied  because  the  sanction  of  the  Government  was  obtained  some  months 
after  the  beginning  of  the  official  year.  It  is  admitted  that  neither  the 
Municipal  Resolution  nor  the  Government  sanction  specifies  the  date  when 
the  original  tax  or  the  enhanced  tax  becomes  due.  In  Bates  v.  The  Mv^ 
nidpal  Oommissioners  of  BeUari  (3)  and  Lemon  v.  Damod/raya  (4)  it  was  held 
by  the  High  Court  of  Madras  that  the  liability  did  not  arise  in  such  cir- 
cumstances until  the  begianing  of  the  next  official  year.  I  think  we  should 
lollow  these  rulings  as  the  Municipality  has  not,  while  imposing  the 
liability,  followed  the  provisions  of  the  law,  which  says  in  section  32,  clause 
hf  that  it  shall  make  a  rule  prescribing  the  times  of  levying  taxes. 
The  Act  of  1873  contained  the  same  provision.  The  Rule  requires  the 
approval  of  the  Governor  in  Council.  It  , is  a  requirement  which  ought 
to  be  strictly  obeyed. 

A  fourth  objection  is  that  the  Managing  Committee  of  the  Municipali- 
ty had  no  delegated  authority  to  prosecute  in  these  cases.  It  is  unneces- 
sary to  deal  with  this  point,  as  we  must  quash  the  orders  of  the  Courts  be- 
low on  the  other  grounds  mentioned  in  our  Judgments  and  direct  the  return 
of  the  penalties  and  taxes  levied. 

Parsons,  J. — On  the  9th  of  July  last  in  Criminal  Revision  Application 
No.  136  of  1891  we  ruled  that  a  tax  came  into  operation  only  from  the 
date  of  its  levy  being  sanctioned  by  Government  under  section  21  of  the 
Bombay  District  Municipal  Act.  In  the  present  case,  therefore,  the 
demand  for  payment  of  the  house-tax  at  the  enhanced  rate  for  a  period 
prior  to  the  I5th  August  1890,  was  illegal.  The  demand  for  payment  of 
the  house-tax  made  before  the  end  of  the  year  for  which  the  tax  was 
imposed  was  also  illegal  ;  since  neither  by  the  Act  nor  by  the  rules 
of  the  Municipality  is  the  tax  made  payable  in  advance.  The  Act  is 
silent  as  to  the  time  at  which  taxes  are  payable  but  in  section  32  (h)  it 
gives  power  to  a  Municipality  to  frame  rules  prescribing  the  times  and 
mode  of  levying  or  recovering  the  same.  The  rules  of  the  Municipality  in 
question  are  filed  in  the  case.  No.  45  is  as  follows: — 

(1)  I.  L,  K^  7  Bom.,  899.    (2)  P.  J.,  1S91,  S4.      (8)  7  Mad.  H.  C.  R.,  249. 
(4)  I.  L.  R.  1  Mad.,  15S. 


Digitized  by 


GoogI( 


576  r  vmBmBOBfom  miiamja,  vmm.  [WVL 

^'Tlie  taxeSy  tolls,  and  other  imposts  to  be  levied  under  tlie  Distitet 
Municipal  Act  and  the  times  of  collections  of  the  same  shall  be  those 
specified  in  Appendix  B  to  these  Rules/' 

No.  47  provides  that  ^'all  the  taxes,  tolls  and  other  imposts  shall  be 
payable  on  demand.  If  any  person  refuses  to  pay  any  town  duty  or  toll 
legally  due,  the  officer  or  other  person  duly  authorised  to  receive  the  same 
may  detain  a  portion  of  the  goods  or  property  in  respect  of  which  such 
town  duty  is  demanded,  sufficient  to  cover  the  amount,  or  the  conveyance, 
upon  which  the  toll  is  due  ;  provided  that  immediate  application  be  made 
for  process  for  the  recovery  of  the  same  under  section  84  of  the  District 
Municipal  Act." 

The  construction  of  these  two  rules  is  clear.  A  tax  is  legally  payable 
on  demand  only  at  the  time  at  which  it  is  specified  to  be  payable  in 
Appendix  B.  By  some  strange  omission,  however,  an  Appendix  B  has 
never  been  framed,  and  no  time,  therefore,  has  been  specified  for  payment 
of  taxes.  At  the  most  then  a  tax  can  be  payable  duly  at  the  expiration  of 
the  time  for  which  it  is  declared  to  be  payable.  For  instance  in  the 
case  of  this  house-tax  for  which  a  payment  of  Rs.  2  a  year  is  imposed  on  a 
house,  the  tax  is  only  payable  at  the  end  of  the  year  for  which  it  has  been 
imposed,  it  cannot  be  demanded  in  advance  or  at  any  time  before  the 
expiration  of  the  year.  The  demand,  therefore,  made  iu  December  for  a 
payment  of  tax  which  would  fall  due  only  at  the  end  of  the  Municipal  year 
is  illegal.  Such  being  my  opinion  it  is  unnecessary  for  me  to  discuss  the 
other  contentions  raised  in  the  case.  I  would  only  add  that  I  am  not 
disposed  to  assent  to  the  proposition  that  a  tax  or  an  enhanced  tax  can 
only  take  effect  from  the  beginning  of  an  official  year.  This  point,  how- 
ever, does  not  arise  in  the  present  case  and  for  the  above  reasons,  I  concur 
in  reversing  the  order  of  the  Magistrate  and  directing  the  taxes  and  penal- 
ties, if  paid,  to  be  refunded. 


S  September  189L  Jardikk  <&  Parsons,  J  J. 

Queen-Bmppess  v.  Balu  Miya.* 

Soli  Act  (B<m.  Aei  TT  <{f  IB90\  Sees,  8,  47 ^Piincipal^Jgent^Liabiltiy  tf  principal 
for  aets  cf  agent. 

Where  •  principal  has  no  knowledge  or  conniyanoe  in  the  illegal  acr  of  the  agent  he 
cannot  be  held  liable  under  section  47  of  the  Bombay  Salt  Act,  1S90,  for  the  acts  q-  voe  agent 
done  on  his  own  acconnt* 

Jardinb,  J. — I  do  not  think  the  language  of  section  3,  clause  (o),  of  the 
Bombay  Salt  Act,  1890,  ought,  prima  faciei  to  be  interpreted  so  as  to  im- 
pose  penalties  under  section  47  on  an  innocent  principal  whether  there  has 

*CHminol  Bmling  4o  cf  1S91.    Criminal  Application  for  Reyisien  No.  SSI  of  1S91« 
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been  no  knowledge  of  or  connivance  in  the  act  of  his  agent.  This  would  be 
<K>ntrary  to  a  general  principle  of  criminal  law  expounded  in  Gqoper  v.  ^4)de 
(l)  and  in  the  Queen  v.  TdUon  (2). 

I  find  nothing  in  the  Act  requiring  us  to  assume  that  the  words  are 
meant  to  include  a  wholly  innocent  principal.  As  the  language  is  so  die- 
similar,  it  would  be  unreasonable  to  construe  them  as  imposing  the  same 
criminal  liability  on  holders  of  permits  as  is  imposed  by  section  53  of  the 
Bombay  Abkari  Act  V  of  1878,  No  such  inference  is  permissible  as  in  Beits 
V.  ATm9teobd{2),  and  the  circumstances  of  a  permit-holder  shipping  salt  are 
Tery  different  to  those  of  the  keeper  of  licensed  premises  in  Bond  v.  Evans 
{4),  whose  servant  tolerated  gaming  therein.  By  adopting  a  strict  construc- 
tion, the  ordinary  meaning  can  be  given  to  section  3,  clause  (o;  consist- 
ent with  the  principle  laid  down  in  these  cases. 

We  must,  therefore,  quash  the  convictions  and  sentences. 

Parsons,  J. — The  Magistrate  has  felt  himself  bound  under  the  provi- 
sions of  clause  (o)  of  section  3  of  the  Bombay  Salt  Act,  1890,  to  hold  the  appli. 
oant  criminally  liable  for  the  act  of  his  agent,  Undir,  though  he  finds  as  a 
fact  that  the  latter  **  for  ends  of  his  own  and  probably  (though  not 
certainly)  unknown  to  his  principal  added  surreptitiously  13  bags  to 
the  cargo.  '*  That  clause,  however,  only  enacts  that  a  removal 
of  salt  by  an  agent  shall  be  deemed  a  removal  by  the  principal  if  it  is 
made  *'  on  that  person's  account.  "  In  the  present  case  the  applicant  had 
obtained  a  permit  for  the  removal  of  720  maunds  of  salt  from  the  salt  work 
and  he  appointed  Undir  his  agent  for  the  removal  of  that  quantity.  The 
surreptitious  addition  by  the  ]atter  of  13  bags  for  ends  of  his  own  cannot 
be  held  to  be  a  removal  of  those  bags  on  account  of  the  principal.  It  is 
not  shown  that  the  applicant  directed  his  agent  so  to  act  or  meant  that  he 
should  so  act  or  in  any  way  ratified  the  act.  It  was  an  illegal  act  done 
by  the  agent  on  his  own  account  and  for  it  the  applicant '  cannot  be  held 
criminally  liable:  see  Cooper  w.Qlade  {5).  I  concur  in  reversing  the  con- 
viction and  sentence. 


10  September  1891,  Jardinb  A  Parsoks,  JJ, 

Queen-Emppess  v.  Abdul.* 

Criminal  Procedure  Code  (Act  X  of  1«S2;,  See,  489— JB«vi>toji— HtV^  Court^Jurisdie* 
Hon. 

AUhongh  section  439  of  the  Code  of  Criminal  Frocednre  dore  give  the  High  Court  power 
to  call  for  cases  not  only  on  judicial  information  bat  also  **  which  otherwise  come  to  its  know- 
ledge," yet,  in  moat  circumstances,  it  is  a  pight  practice  that  Judges  should  be  moved  in  open 
<^rt. 


(1)  6  H.  L.  C,  793.    (2)  L.  R.  23  Q.  B,  D.  168.    (3)  L.  R.,aO  Q.  B.  D.  771. 
(8)  21  Q,  B.  D.  249,   (5)  6  H,  L,  C,  7?3,    ♦Criminal  Application  for  Revision  No,    26  of  1891. 
73 
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Jardinb,  J.^We  were  first  moyed  to  send  for  and  review  this  case 
by  a  letter  fy om  the  Qovernment  of  Bombay  whioh  we  considered  in 
chambers.  The  Court  replied  that  any  application  that  might  be  made 
in  Court  would  be  taken  into  consideration.  This  Bench  was  afterwards 
moved  by  the  Advocate  Qeneral  to' call  for  the  case,  although  section  439 
of  the  Code  of  Criminal  Procedure  does  give  the  High  Court  power  to  call 
for  cases  not  only  on  judicial  information  but  also  ^'  which  otherwise  come 
to  its  knowledge."  Yet,  in  most  circumstances,  it  is  a  right  practice  that 
Judges  should  be  moved  in  open  Court :  publicity  is  thus  secured  and  a 
fuller  hearing  of  the  reasons  which  move  the  Government  in  the  interest 
of  the  public  order  or  a  private  party  iu  bis  own.  It  is,  therefore,  desirable 
that  motions  of  this  kind  should  be  made  in  the  usual  manner,  however 
wide  the  powers  of  the  Judges  may  be  to  interfere  on  knowledge  otherwise 
acquired.  Moreover,  this  procedure  has  been  approved  by  the  Supreme 
Qovernment  as  the  most  convenient  as  mil  be  seen  in  the  correspondence 
about  the  Fuller  case.  Since  when,  I  believe,  the  practice  of  the  High 
Courts  has  been  uniform. 

The  present  case  is  one  which  the  Local  Government  might  well 
bring  to  the  notice  of  this  Court  in  revision.  The  Magistrate  found  thai 
the  prisoner  deliberately  cut  off  his  wife's  nose  with  a  penknife.  He 
sentenced  him  to  the  longest  imprisonment  he  could  inflict,  n^.,  two  years. 
The  prisoner  was  liable  under  section  326  of  the  Penal  Code  to  trans- 
portation for  life  or  imprisonment  for  ten  years.  The  Government  move 
on  the  ground  that  the  inflicted  punishment  is  inadequate.  Without 
prejudicing  the  prisoner  by  further  comment  on  the  facts,  it  is  necessary 
to  say  that  in  a  case  of  such  gravity  the  Magistrate  would  have  exercised 
a  proper  discretion,  if  he  had  sent  the  prisoner  for  trial  by  the  High 
Court. 

Mr.  Sitaram  who  appears  for  the  prisoner  takes  the  objection  that 
the  High  Court  has  no  power  to  order  a  committal,  the  case  not  being 
one  excluded  from  the  jurisdiction  of  the  Magistracy.  He  relies  on  an 
interpretation  of  section  423  B  of  the  Code  of  Criminal  Procedure  which 
supports  his  contention.  It  is  found  in  Mr.  Justice  Brodhunt^a  Judg^ 
ment  in  QueefnrEmpress  y.8ukha(l).  The  learned  Judge  was  of  opinion 
that  the  words  in  section  423  B  ^'order  him  to  be  ...  committed  for 
trial"  must  be  confined  to  persons  triable  exclusively  by  the  Court  of 
Sessions.  With  all  respect,  it  appears  to  us  that  this  is  a  construction 
which  narrows  the  plain  meaning.  ^'We  are  to  look  to  the  words  in 
the  first  instance,  and  where  they  are  plain  we  are  to  decide  on  thenu  If 
they  are  doubtful,  we  &re  then  to  have  recourse  to  the  subject  matten*' 

(l)I.L.B.SAlUi4.  "■  ^ 
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The  King  ▼.  The  InhabiiantB  of  Hodnet  (2).  There  is  no  limitation  in 
the  woidr  and  in  our  opinion  none  can  be  implied  in  the  subject  matter. 
The  powers  of  the  High  Court,  under  sections  435  and  439,  have  been 
extended  by  the  Code  of  1882  as  pointed  out  in  Queer^Em/preaa  v.  Ghagan 
(3)  cf.  Qvsen-Empress  v.  Maganlal  (4),  We  can  call  for  records  to  satisfy 
ourselves  of  the  correctness  and  propriety  of  the  proceedings.  The  inflic- 
tion of  an  inadequate  punishment  i«  undoubtedly  an  impropriety  which 
the  jurisdiction  in  revision  is  intended  to  remedy.  In  the  most  serious 
cases  to  which  the  rules  about  enhancement  by  the  High  Court  itself 
do  not  apply,  a  provision  that  the  High  Court  may  direct  a  new  trial 
before  a  Court  having  greater  powers  than  any  Magistrate  seems  bene- 
ficial to  the  public  and  fair  to  the  prisoner.  A  Magistrate  is  not  to 
determine  every  case  he  is  competent  to  try.  He  is  required  by  section 
254  to  consider  whether  such  punishment  as  he  can  inflict  is  adequate: 
if  not,  he  can  commit  the  prisoner  to  the  higher  Court  under  section  210 
or  347.  In  the  case  of  the  corrupt  Magistrates  (I.  L.  R.  13  Bom.  p.  598) 
learned  Judges  of  the  Full  Bench  remark  that  the  object  of  a  Code  of 
Criminal  Procedure  is  to  provide  a  machinery  for  the  punishment  of 
offenders.  Of  course,  punishment  means  adequate  punishment.  Thus  in 
affirming  the  jurisdiction  of  this  Court,  we  give  effect  to  the  reason 
of  the  Code. 

We  now  quash  the  conviction  and  sentence  and  direct  the  Magistrate 
to  commit  the  prisoner  for  trial  by  the  High  Court. 

Parsons,  J. — I  concur  in  reversing  the  finding  and  sentence  and  in 
ordering  the  accused  to  be  committed  for  trial. 

Section  435  of  the  Code  of  Criminal  Procedure  gives  the  High  Court 
the  power  of  calling  for  and  examining  the  record  of  any  proceeding  be- 
fore any  inferior  Court  for  the  satisfying  itself  as  to  the  correctness,  legal- 
ity or  propriety  of  any  finding,  sentence  or  order  and  section  439  confers 
on  it  in  such  cases  the  discretion  of  exercising  any  of  the  powers  conferred 
on  a  Court  of  appeal  by  Sections  195,  423,  426,  427  and  428.  One  of  the 
powers  conferred  by  section  423  is  "  to  reverse  the  finding  and  sentence  and 
acquit  or  discharge  the  accused  or  order  him  to  be  retried  by  a  Court  of 
competent  jurisdiction  subordinate  to  such  appellate  Court  or  committed 
for  trial.  "  I  am  unable  to  concur  in  the  opinion  expressed  by  Broadhunt 
J.  in  the  case  of  Queeti'Empress  v.  Sukha  (5),  that  *'  the  appellate  Court  re- 
ferred to  in  section  423  can  in  an  appeal  from  a  conviction  only  order  an 
accused  person  to  be  committed  for  trial  when  it  considers  that  the  accused 
is  triable  exclusively  by  the  Court   of  Session.  "     Such  an  interpretation 

(«)  1.  T.  R.,  96  p.  101.    (8)  I.  L.  R.,  14  Bom.,  p.  S41    (4)  I.  L.  R.,  14  Bom.,  18. 
(5)  L  L.  R.,  8  All.  14. 
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neoeesitates  the  interpolation  of  words  in  section  423  whiohy  to  judge  from 
their  insertion  in  section  436,  were  designedly  omitted  therefrom.  The 
words  used  in  section  423  are  clear  and  unambiguous  and  give  to  an  ap. 
pellate  Court  the  power  to  order  an  accused  to  be  committed  for  trial 
when  it  considers  that  that  was  the  proper  procedure  to  have  been  adopted 
in  the  case.  It  is  only  a  qualified  jurisdiction  which  is  conferred  by  section 
28  on  a  Magistrate  to  try  an  offence  which  is  shown  in  the  eighth  column 
of  the  second  schedule  to  be  triable  by  him.  Section  207  lays  down  the 
procedure  to  be  adopted,  not  only  where  the  case  is  triable  exclusively  by  a 
Court  of  Session  or  High  Court,  but  also  where  the  case,  in  the  opinion  of 
the  Magistrate,  ought  to  be  tried  by  such  Court.  Section  254  is  still 
more  restrictive,  for  it  provides  that  the  Magistrate  shall  try  an  accused 
person  only  for  an  offence  which,  in  his  opinion,  can  be  adequately 
punished  by  him.  These  two  sections  show  that  a  Magistrate  has  to 
exercise  a  discretion  in  the  matter  of  every  case  that  is  brought  before  him 
and  his  proceedings  in  the  exercise  of  this  discretion  are  clearly  subject  to> 
examination  and  review  by  a  superior  Court  either  on  appeal  or  in 
revision. 

In  the  present  case,  the  accused  one  night  tied  his  wife  by  her  arm  a 
and  legs  to  a  bedstead  and  then  with  a  penknife  cut  off  the  whole  of  the 
soft  parts  of  her  nose  and  a  portion  of  her  upper  lip.  The  excuse  he  givea 
for  his  act  is  that  she  confessed  that  during  his  absence  in  Calcutta  some- 
time previous  she  had  had  an  intrigue  with  another  man  and  that  since 
his  return  she  had  twice  run  off  to  the  house  of  her  sister  and  that  she 
said  she  would  run  away  again.  There  is  no  evidence  of  her  infidelity 
but  she  admits  running  away  from  him.  For  his  offence  which  is  one 
punishable  under  section  326  of  the  Penal  Code  with  transportation  for 
life  or  imprisonment  upto  ten  years  and  fine,  he  has  been  sentenced  to  twa 
years'  rigorous  imprisonment  by  the  Presidency  Magistrate,  W.  R. 
Hamilton,  Esquire,  who  remarks  as  follows. — 

**  The  accused  is  not  a  criminal  but  an  honest  working  man  who- 
feels  himself  grossly  wronged  by  his  wife's  misconduct  and  has  unfor- 
tunately punished  her  in  a  cruel  way." 

Beyond  this  extraordinary  remark  there  is  nothing  on  record  to  show 
the  reasons  which  may  have  induced  the  Presidency  Magistrate  to  form 
the  opinion  that  he  could  adequately  punish  the  offence  committed  by  the 
accused.  I^  my  opinion  the  sentence  is  wholly  inadequate  for  such  a 
fiendish  act  which  is  found  by  the  Magistrate  to  have  been  deliberately 
committed  by  the  accused  apparently  for  the  sole  reason  that  the 
complainant  would  not  live  with  him  as  his  wife.  As  the  sentence  is  the 
^  (i)  I.  L,  R.  8  All.,  14, 


Digitized  by  VjOOQIC. 


1891]  QUEEKHBlfP.  V.   DHAMBA.  581 

utmost  that  the  Magistrate  could  pass,  it  follows  that  the  offence  was  one 
that  could  not  be  adequately  punished  by  the  Presidency  Magistrate.  He 
had,  therefore^  no  jurisdiction  to  try  the  accused  but  was  bound  in  law  to 
have  committed  him  for  trial  to  the  High  Gourt\ 

I  may  add  that  according  to  my  experience  invariably  cases  of  cutting 
off  a  woman's  nose  are  throughout  the  Presidency  committed  to  the  Court 
of  Sessions  and  punishment  awarded  is  much  more  than  two  years' 
rigorous  imprisonment. 


11  September  1891.  Jardivb  &  Pabsons,  JJ» 

Queen-Bmppess  v.  Dhamba.* 

Criminal  Procedure  Code  (Aet  X  of  ISSS),  See,  ^BS-^Evidenee — AH  persons  present  at  the 
eommission  of  the  offemee  sTiould  be  examined — PMie  Proseeutor-^Burden  cf  proqf-^udge*s 
duty  to  sift  mtt  the  truth. 

Erery  witness  who  was  present  at  the  commission  of  the  offence  onght  to  be  called ;  even 
if  the  witnesses  give  different  accounts  it  is  fit  that  the  jarj  shoald  hear  their  evidence  so  as  to 
enable  them  to  draw  their  own  conclusions  as  to  the  real  truth  of  the  matter. 

The  duty  of  producing  the  evidence  ^'Hma/aete*  devolves  on  the  Public  Prosecutors  and 
though  this  burden  of  the  prosecution  is  not  to  be  thrown  on  the  Judge  there  is  an  obligation 
upon  the  Judge  not  merelj  to  receive  and  adjudicate  upon  the  evidence  submitted  to  him  bj  the 
parties,  but  also  to  inquire  to  the  utmost  into  the  truth  of  the  matter  before  him. 

Order. — The  Court  postpones  dealing  with  thi^  case  until  it  receives 
a  report  from  the  Sessions  Judge  as  to  the  reason  why  the  witnesses  who 
depose  to  seeing  the  homicide  take  place  and  the  other  important  witnesses 
who  gave  evidence  before  the  Magistrate  were  not  called  and  examined  in 
the  Court  of  Session.  ^' Every  witness  who  was  present  at  a  transaction 
of  this  sort  ought  to  be  called :  and  even  if  they  gave  different  accounts^  it 
is  fit  that  the  Jury  should  hear  their  evidence,  so  as  to  draw  their  own 
conclusions  as  to  the  real  truth  of  the  matter."  This  ruling  of  Mr.  Justice 
Patterson  in  Beg.  v.  Holden  (1)  has  been  followed  by  this  Court :  at  the 
same  trial  the  learned  judge  himself  called  an  important  witness  for  the 
furtherance  of  Justice  whom  the  prosecution  had  refrained  from  calliag. 
This  Court  has  frequently  ruled  that  it  is  the  duty  of  the  Sessions  Judge 
to  secure  a  full  investigation  of  the  facts. 

On  the  receipt  on  the  report,  their  Lordships  recorded  the  following 
Judgment  on  the  8th  October  1891. 

Per  CaRiAM:— On  perusal  of  the  record  of  this  trial,  we  are  of 
Opinion  that  the  witnesses  who  deposed  to  seeing  the  homicide  take  place 
and  the  other  important  witnesses  who  gave  evidence  before  the  commit- 
ting Magistrate  ought-  to  have  been  called  and  examined  in  the  Court 
of  Session  in  order  that  all  the  facts  might  be  brought  before  the 
Judge  and  Jury.  This  Court  has  several  times  followed  the  ruling  of 
•Criminal  Ruling  41  qf  ISOl.    Crimiuftl  Reriew  iHo.  364  of  lS9i.     (1)  S  C«  &  P.,  610. 
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Mr.  Justice  TaXb&rwri,  in  Bag.  v.  J7oIden  (2)  that  ''every  witness  who  was 
present  at  a  transaction  of  this  sort  ought  to  be  called,  and  even  if  they 
gave  different  accounts ,  it  is  fit  that  the  Jury  should  hear  their  evidence, 
so  as  to  draw  their  own  conclusions  as  to  the  real  truth  of  the  matter/' 
The  duty  of  producing  the  evidence  'pnnna  facie  devolves  on  the  Public 
Prosecutor.  As  said  in  the  case  of  7>Aanoo  v.  JTcm  (3)  ^ 'he  is  bound  to 
produce  all  the  evidence  in  his  power  bearing  upon  the  charge.  It  is 
prima  fade  his  duty  accordingly  to  call  those  witnesses  who  from  their 
connection  with  the  transactions  in  question  must  be  able  to  give  import- 
ant information.  The  only  thing  that  can  relieve  the  prosecution  from 
calling  such  witnesses  is  the  reasonable  belief,  that,  if  called,  they  could 
not  speak  the  truth.'*  The  Public  Prosecutor  is  to  aid  the  Court  discover- 
ing the  truth:  Beg.  v.  KoBhinath  Dinka^  (4),  The  burden  of  the 
prosecution  is  not  to  be  thrown  on  the  Judge:  Qaeen  v.  Page  (5).  At 
the  same  time  there  is  an  obligation  on  a  Sessions  Judge  ''not  merely  to 
receive  and  adjudicate  upon  the  evidence  submitted  to  him  by  the  parties, 
but  also  to  inquire  to  the  utmost  into  the  truth  of  the  matter  before  him:" 
Per  MelvUl  J.  in  Reg.  v.  Tukaram  (6).  This  view  appears  to  have  receiv- 
ed legislative  sanction  in  section  540  of  the  Code  of  Criminal  Procedure 
and  section  165   of  the  Indian  Evidence  Act. 

In  Reg.  v.  Holden,  PattevBon  J.  himself  called  an  important  witness  for 
the  furtherance  of  justice,  whom  the  prosecution  had  refrained  from  calling. 

We  have  also  to  notice  that  the  requirements  of  section  289  do  not 
appear,  so  far  as  the  record  shows,  to  have  been  observed.  The  prisoner 
should  have  been  called  on  for  his  defence  after  the  Public  Prosecutor  had 
summed  up  and  the  defence  should  have  been  noted  on  the  record  which 
otherwise  is  not  complete:  Reg.  v.  Oopal  Hajjam  (7)  and  see  also  Reg. 
V.  Aeanoola{8);  and  laid  before  the  Jury  in  the  Judge's  charge  which  is  not 
to  be  confined  merely  to  the  case  for  the  Prosecution. 

Again  the  requirements  of  section  342  of  the  Code  which  enable  a 
prisoner  to  give  explanations  were  not  observed.  There  was  no  general 
questioning.  We  do  not  at  present  pass  any  order  in  the  case  but  merely 
return  the  record  as  neither  the  Crown  nor  the  prisoner  has  moved  this 
Court.  But  at  the  same  time  we  must  lay  stress  on  the  necessity,  in 
trials  before  a  Court  of  Session,  of  strict  observance  of  the  careful  provi- 
sions of  the  Code  of  Criminal  Procedure  which  are  intended  to  secure  a 
full  investigation  of  the  facts  and  that  they  will  be  laid  properly  before 
the  Jury  who  are  to  Judge  between  the  views  propounded  for  the  prosecu- 
tion and  the  defence.         

(2)8  a  &  P.  610.    (S)  L  L.  B.,  8  CaU  1«.    (4)  S  Bom..  H.  C.  153,    (5)  2  Cox.  C,  C.  Ml. 
(6)  Ante.  p.  68.    (7)  16  W,  B.,  16.    (8)  18  W.  B.,  16. 
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7  Oekb$r  1891.  Bibdwood  &  Pabsohs,  JJ« 

Queen-EmppoMi  ▼.  Uaplfirawda.* 

Fenal  Code  {dei  XLF  aflWO),  See,  AM^Fergerp^FaUe   eriginal-^Tme  eopy. 

A  penoi  who  if  bmmd  to  give  a  true  oopj  eannot  be  convicted  of  forgery  mere^  beeauM 
tlie  original  of  which  he  givet  a  trne  copj  conlaini  a  tutement  which  is  false  and  is  known  or 
beliered  by  him,  to  be  inch. 

Jabdiks,  J. — It  appears  that  these  appellants  have  beea  conyicted  of 
forgery  under  section  466  of  the  Indian  Penal  Code.  The  act  charged  against 
them  is  admitted  by  them,  viz.,  that  they  prepared  a  true  copy  of  an 
entry  existing  in  a  Death  Register.  This  act  is  done  continually  by  officers 
whose  duty  it  is  to  give  and  certify  true  copies  of  official  documents.  The 
appellants  were  not  charged  with  the  forgery  of  the  original  register,  nor 
does  it  appear  proved  that  they  were  aware  that  the  original  entry  had 
been  forged.  The  mens  rea  and  ground  of  conviction  consist  in  their  know- 
ledge that  the  statement  in  the  Register,  Ex.  C,  about  the  year  of  the  death 
was  untrue  in  fact,  and  the  Court  below  appears  to  have  assumed  that  these 
appellants  ought  therefore  not  to  have  given  a  true  copy  at  all.  We  are  of 
opinion  that  this  is  bad  law.  It  is  not  suggested  that  the  copy  was  differ* 
ent  from  the  original  or  was  other  than  a  true  copy.  The  facts  charged  and 
pi^oved  do  not  amount  to  forgery  and  the  convictions  cannot  be  sustained. 
We  reverse  the  convictions  and  sentences  and  acquit  the  appellants  and 
direct  that  they  be  set  at  liberty. 

Pabsons,  J. — I  concur.  The  accused  have  been  convicted  of  the  of- 
fence of  forgery  in  that  they  dishonestly  prepared  a  copy  of  an  entry  in  a 
village  death  register  knowing  that  the  entry  was  false.  It  is  admitted 
that  the  copy ^epared  by  the  accused  was  a  true  copy  of  the  entry  and, 
if  the  entry  was  false  in  any  particular,  it  is  not  shown  that  they  had 
anything  whatever  to  do  with  the  making  of  it.  They  were  not  charged 
with  or  found  guilty  of,  committing  any  wrongful  act  in  respect  of  it. 
As  the  Patel  and  the  Kulkarni  respectively  of  the  village,  the  accused  were 
bound  to  give  a  copy  of  the  entry  on  application.  It  cannot  be  forgery  on 
the  part  of  such  a  person  to  give  a  true  copy  of  a  document  which  contains 
a  statement  which  he  knows  to  be  false,  even  though  he  may  also  know 
that  the  copy  is  about  to  be  tendered  in  evidence  before  a  Court.  It  is  hit 
duty  to  give  a  true  copy  of  the  document  as  it  stands  and  if  he  does  that 
duty  and  gives  a  true  copy,  he  cannot  be  held  to  be  guilty  of  forgery  be> 
cause  there  is  a  false  statement  in  the  original.  The  conviction,  therefore^ 
of  the  accused  cannot  in  law  be  supported  on  the  facts  of  the  case. 

"I  OHmi^tU  Baling  4t  ef  189U    Crioaaal  Appeals  Not.  104  and  i4ft  of  1S9U  ~" 
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*  OetoUr  180X.  Jabdini  &  Parsoks,  JJ. 

Queen-EmppoMi  ▼.  Oanoo.* 

Criminal  Procedure  Code  (Act  X  cf  \W%\  See.  It^^Seeuritjf  for  Good  Behavumr^ 
-Failure^  Term  </  imfrieonfmeni. 

Where  a  perton  is  ordered  to  ezecate  a  bond  that  he  woald  be  of  good  behaTio«r  for  a 
ceruin  period  of  time,  the  period  of  imprisonmeBt  in  default  thereof  onght  to  be  of  the  fame 
duration  as  the  period  for  which  the  secnritj  is  demanded. 

The  Gantonement  Magistrate  of  Poona,  having  found  that  the  accused 
was  an  old  offender  and  had  no  ostensible  means  of  livelihood,  ordered  him 
to  execute  a  bond  in  the  sum  of  Rupees  thirty  with  one  surety  for  the 
same  amount  that  he  would  be  of  good  behaviour  for  the  period  of  six 
months  under  section  109,  Criminal  Procedure  Gode^  and  in  default,  to 
be  kept  in  rigorous  imprisonment  for  three  months. 

Ordeb. — The  Gourt  returns  the  record  and  proceeding  with  the  remark 
that  the  period  of  imprisonment  in  default  ought  to  have  been  the  same 
as  the  period  for  which  the  security  was  demanded,  as  appears  from  the 
language  of  section  123  of  the  Code  of  Criminal  Procedure  and  of  the  form  of 
warrant  No.  14  in  the  Appendix  to  the  Gode. 


9  October  1891.  Jardinb  &  Pabsons,  J  J. 

Ooverament  of  Bombay  v.  Sheikh  Mahomed.t 

Criminal  Procedure  Code  (Act  X  of  1882),  Sees,  199,  iOO-^Complaint-^Examination 
cf  complainants 

The  word 'complaint' as  used  in  section  199  of  the  Code  of  Criminal  Procedare  must 
be  taktn  as  including  not  only  a  written  complaint,  bat  also  the  examination  of  the  complain- 
ant at  anj  rate  prior  to  the  issne  of  process. 

Jardine,  J.—  1  am  of  opinion  that  although  the  written  complaint 
made  by  the  husband  only  specifies  sections  366,  368,  379,  380  and  497  of 
the  Indian  Penal  Gode,  the  allegation  made  therein  that  tl^  accused  ''  led 
her  (  complainant's  wife  )  into  his  house  and  kept  her  "  suggests  with  suf-, 
ficient  plainness  the  existence  of  an  offence  under  section  498.  This  is 
made  clearer  by  the  further  statement  made  by  complainant  when  exami- 
ned on  the  complaint  under  section  200  of  the  Gode  of  Griminal  Procedure 
that  the  accused  had  used  inducement.  The  Magistrate  had,  therefore,  juris- 
diction to  frame  a  charge  under  section  498  and  the  Sessions  Judge  was 
wrong  in  holding  that  the  proceedings  were  bad  and  in  acquitting  the 
prisoner  without  going  into  the  merits.  Thus  we  give  due  effect  to  the  real 
intention  of  section  199  of  the  Procedure  Gode.  We  now  reverse  the  order 
of  acquittal  passed  in  appeal  and  following  the  procedure  laid  down  in 
QtieeTirEmpreaa  v  Oaneah  Kfianderao  (1)  we  direct  that  the  appeal  of  the 
prisoner  be  retried  by  the  Sessions  Judge. 

•Criminal  Buling  43  ctf  1S91.    Griminal  Review  No.  406  of  1891. 
iCHminal  Biding  44  of  IB9\.     Criminal  Appeal  No.  214  of  1S91 .     (1)  L  L.  R.,  13  Bom.  516» 
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Parsons,  J. — I  concur.  The  wordt  used  by  the  complainaiit  in  the 
ifrritten  complaint  produced  by  him  to  the  Magistrate — *^  that  the  accused 
has  taken  and  kept  her  {Le.y  complainant's  wife)  in  his  house  "  are  of 
themselves  sufficiently  wide  to  include  a  charge  under  section  498  of  the 
Penal  Code,  although  only  section  497  is  specifically  mentioned.  The 
complainant,  moreover,  in  his  examination  by  the  Magistrate  prior  to  the 
issue  of  process  places  the  matter  beyond  all  doubt  by  stating  first  that 
the  accused  ^'  has  kept  her  hidden  and  has  enticed  her  away  "  and 
secondly  that  *'  he  has  taken  her  with  intent  to  commit  adultery"  I  am  of 
opinion  that  the  word  complaint  used  in  section  199  must  be  taken  to  in- 
clude not  only  the  written  complaint  but  also  the  examination  of  the 
oomplainant  at  any  rate  prior  to  the  issue  of  process  and  I  do  not  under- 
stand that  there  is  anything  in  the  decision  of  the  case  of  Queen^Empreaa 
V.  DeoHnandan  (T),  opposed  to  this  view. 


19  November  1891.  Jabdins  &  Pabsonb,  JJ, 

Queen-Emppess  v,  Chand.* 

District  Police  Act  {D<m,  Act  IF  of  1890),  Sec.  96-- Absence  without  leave. 
A  Police  officer  who  absentd  himself  from  the  datiee  of  his  office  for  a  daj  without  leave 
commits  an  offence  nnd^^r  section  S6  of  the  Bombay  District  Police  Act,  1890.    It   is  not 
necessarj  for  a  conviction  under  the  section  that  the  withdrawal  most  be  permanent. 

Order, — We  reverse  the  order  of  the  acquittal  as  we  are  of  opinion 
after  hearing  the  accused  that  he  absented  himself  from  the  duties  of  his 
office  for  a  day  without  having  obtained  leave  and  went  to  a  distant 
town.  The  Magistrate  considered  this  absence  to  be  temporary  only, 
and  that  to  justify  a  conviction,  under  section  36  of  the  Bombay  Police 
Act  IV  of  1890,  the  withdrawal  must  be  for  good.  We  think  this  view  of 
the  law  to  be  wrong.  We  convict  the ''accused  under  section  36  and 
sentence  him  to  pay  a  fine  of  Re.  1  or  in  default  suffer  one  day's  simple 
imprisonment. 


19  November  189L  Jabdinb  &  Pabsons  JJ. 

Queen-Bmppess  v.  Gaiba*t 

Criminal  Procedure  Code  {Act  Xo/1888),  Sees,  118, 117,  US,  ^9^Svidenee^Joint  triah 
An  order  to  execute  a  bond  for  good  behavionr  cannot  be  made  nnder  section  118  of  the 

•Code  of  Criminal  Proccdare,  in  the  absence  of  any  evidence ;  sections  117  and  US  of  the  Code 

prescribe  inquiry  and  proof  that  it  is  necessary    that   the  person  arraigned  shonid  execute  a 

bond* 

Where  more  persons  than  one  are  called  upon  to  show  cause  why  they  should  not  execute 

i)ondsfor  good  behaviour,  each  person  arraigned  shonid  be  tried  separately. 

(1 )  I,  L,  R.,  le  AIIh  W.    ^Criminal  Ruling  45  of  1S91.    Criminal  Appeal  No.  «i5  of  IS9U 
tCriminal  Refcr:ncj  No  182  of  1891. 
74 
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Ik  this  case  five  persons  were  jointly  called  upon  under  section  112, 
Criminal  Procedure  Code,  to  show  cause  why  they  should  not  be  ordered 
to  execute  bonds  for  good  behaviour  under  section  118  of  the  Code.  They 
showed  no  cause,  and  the  Magistrate,  thereupon,  without  recording  any 
evidence  made  the  orders. 

The  Sessions  Judge  of  Nasik  in  making  the  piesent  reference  remark- 
ed:—<M  am  W  opinion  that  the  bonds  should  be  cancelled  as  from  begin- 
ning to  end  of  his  proceedings,  the  Magistrate  had  no  legal  evidence  before 
him.  Section  117  directs  the  Magistrate  to  '  inqwweMto  the  tr^h  of  the 
mftyrmaUon*  and  if  necessary  to  take  ^  fu,7iher  evidence* — which  implies 
that  there  must  ordinarily  be  some.  It  might  be  argued  that  the  absence  of 
any  attempt  to  show  cause  against  the  execution  of  a  bond  is  analogous 
to  a  plea  of  guilty  in  a  criminal  trial  and-  that  therefore  no  evidence  is 
necessary.  But  no  specific  act  being  questioned  the  aaalogy  is  far  from 
perfect." 

Order. — The  Court  concurs  in  the  opinion  of  the  Sessions  Judge 
that  an  order  to  execute  a  bond  for  good  behaviour  cannot  be  made  under 
section  118  of  the  Code  of  Criminal  Procedure  in  the  absence  of  any 
evidence.  That  section  and  section  117  prescribe  inquiry,  and  proof 
that  it  is  necessary  that  the  person  arraigned  should  execute  a  bond. 

The  Court  has  already  ruled  that  each  person  arraigned  should  be 
tried  separately,  see  Qie6e7i-JS'mj?ref0  V.  £apu  (1).  The  Magistrate's  orders 
are  set  aside. 


^  Novemhw  1891,  Jabdink  <fc  Parsons,  JJ. 

Queen-Bmppess  ▼.  Kanji.* 

AhkaH  Aet  (Bam.  Act  Vcf  1878),  8ee$,  16,  X^-^Toddy-^Stlling^LiquidaHng  a  deht^ 
Breach  of  lieenie. 

A  Ucensee  obtained  certain  pots  from  a  kumbhar  (potter),  and  Uqaidated  the  debt  for  the 
•aid  pots  by,  handing  oTer  to  him  some  toddy:^ 

Held,  that  as  the  toddy  was  not  sold  bat  was  given  io  liqnidation  of  a  debt  there  was  no 
breach  of  the  license  which  provided  that  tho  licensee  **  shall  not  receive  gearing  apparel,  or 
ornaments,  or  any  consideration,  except  coin,  for  anj   toddy  he  may  sell. " 

Order. — Inasmuch  as  the  pots  were  delivered  to  the  accused  on  the 
16th  October  and  the  toddy  was  delivered  by  the  accused  to  the  Kumbhar 
on  the  20th  October,  it  cannot  be  said  that  the  accused  received  the  pots 
for  any  toddy  he  sold.  The  toddy  was  not  sold  for  the  pots  but  was  given 
in  liquidation  of  the  debt  which  the  sale  of  the  pots  had  created  :  there  has 
been  no  breach  of  the  clause  of  the  license  which  provides  that  "  he  shall 
not  receive  wearing  apparel  or  ornaments  or  any  consideration  except 
coin  for  any  toddy  he  may  sell."     We  dismiss  the  appeal. 

il)Apte  p,W«.    *CHmmal  BuUng  47  ^  1S91.    Criminal  Appeal  No.  215  of  ISSl. 
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itl  Jcmuary  1899.  Jabdihi  &  Tblano,  JJ. 

In  pe  Ebpahim.* 

Criminal  Procedure  Cede  {Act  X  if  188SX  8te.  IW-^OHminal  Proeeedvuge^^ivU  UtigaHon. 
In  eases  ariiing  nndar  section  195,  Criminal  Procedure  Code,  it  ie  advisable  to  postpone 
•criminal  proceedings  nntil  the  ciTil  litigation,  oot  of  which  the  sanction  came' into  existence, 
has  come  to  an  end. 

Ths  facts  were  that  a  suit  was  brought  against  the  applicant  on  the 
Original  Side  of  the  High  Court  by  Todd,  Durant  aYid  Co.  to  recover  Bs.  3500 
ds  damages  and  interest  consequent  upon  a  breach  of  contract  dated  19fch  Fe« 
bruary  1891,  alleged  to  have  been  entered  into  by  the  applicant  for  sale  to 
him  of  200  tons  of  rapeseed.  By  this  written  statement  in  the  said  suit, 
the  applicant  Ebrahim  denied  the  contract  and  also  the  signature  appended 
thereto.  The  learned  Judge  who  heard  the  suit  passed  Judgment  in  favour 
of  the  plaintiffs  and  held  that  the  said  contract  was  duly  made  by  Ebrahim 
and  that  the  signature  thereto  was  his  signature:  and  further  gave  sanction 
to  prosecute  Ebrahim  for  an  offence  under  section  193^  Indian  Penal  Code. 
The  decree  was  sealed  on  the  7th  January  1892,  and  on  the  11th  Ebrahim 
£led  an  appeal  against  it.  When  the  proceedings  against  the  applicant 
were  taken  up  before  the  Chief  Presidency  Magistrate  of  Bombay,  the 
applicant  applied  for  a  postponement  till  the  final  disposal  of  the  appeal 
on  the  ground  that  he  had  preferred  an  appeal  against  the  original  decree 
and  in  the  memorandum  of  appeal  he  had  also  included  the  sanction  matter. 
The  learned  Magistrate  having  refused  to  grant  the  postponement  applied, 
the  applicant  preferred  the  present  application  to  the  High  Court  under  its 
extraordinary  jurisdiction. 

Per  Curiam  :— We  have  consulted  Mr.  Justice  Parsons  and  find  that 
he  gave  no  sanction  under  section  195  of  the  Code  of  Criminal  Procedure 
but  acted  under  section  476.  The  learned  Judge  has  also  expunged  from 
his  decree  his  order  directing  the  complaint.  The  difference  between 
proceedings  under  sections  19.*)  and  476  has  been  discussed  in  Queen 
Empress  v.  Racfiappa  and  Qu^n  Empress  v.  Irappa,  (1)  and  Qtteen 
Empress  v.  Shanked,  (2).  We  are  of  opinion  that  the  proceedings  of  the 
Chief  Presidency  Magistrate  are  subject  to  the  superintendence  of  this 
Court  and  may  be  made  the  subject  of  an  application  for  exercise  of  the  juris- 
diction in  revision  to  this  Division  Bench.  Since  the  criminal  proceedings 
virere  directed,  an  appeal  has  been  made  from  the  decree  in  the  civil  suit 
out  of  which  they  arose.  Mr.  Jardine's  reasons  for  applying  here  is  said 
to  be  that  the  Chief  Presidency  Magistrate  has  declined  without  an  order 
from  this  Court  being  first  issued  to  postpone  the  course  of  the  criminal  in- 

♦Criminal  Application  for  Revision  No.  S6  of  189a.     (1)  I.  L.  R.,  18  Bom,,  109.  * 

(2)  I.  L.  R.,  19  Bom.,  884. 
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quiry  until  the  appeal  is  heard  and  determined.  We  have  not  the  Magis-^ 
trate's  record  before  us  and  we  do  not  think  it  necessary  to  call  for  it  at 
this  stage.  The  question  of  postponement  is,  we  consider,  ohe  within  his 
own  judicial  discretion.  We  may  add  that  this  Court  has,  in  oases  arising 
under  section  195  of  the  Code  of  Criminal  Procedure,  several  times  acted  on 
the  principles  found  in  Queen  v.  Ingham  (3)|  and  Rea  v.  Ashhum  and 
Beav.  immotif  (4)  and  postponed  criminal  proceedings  until  the  civil 
litigation  had  come  to  ai^  end. 


fi7  January  1892.  Jabdine  <fe  Tslakg,  JJ. 

Queen-Emppess  v.  Oovlnd.* 

Sanetion-^Perjury'-AMking  a  witness  in  the  course  cfhis  examination  te  show  cause  why 
he  should  not  be  committed  for  an  another  cffenee^Praetice. 

G.  was  discharged  on  a  charge  of  marder  by  a  Magistrate.  Aft«r  Q*s  eyidence  had  been 
recorded  in  the  trial  of  certain  persons  for  giring  false  eridence,  the  Sessions  Judge  aslced  him 
certain  qaestions  as  to  his  liabilitj  to  l>e  committed  to  the  Sessions  Conrt  on  a  charge  of  marder 
and  under  section  486  committed  bim  i~^ 

Heldt  (1)  that  the  consequence  to  public  justice  would  be  vttj  serious,  if  a  witness,  dnring- 
tbe  course  of  his  deposition,  and  before  being  absolved  from  his  oath  were  liable  to  be  suddenlj 
called  upon  to  sbow  cause  whj  he  should  not  be  committed  for  some  other  distinct  and  seriou» 
crime  of  which  he  had  been  discharged  ; 

(8)  That  the  questions  put  to  him  could  not  be  considered  to  be  the  beginning  of  these 
special  proceedings  authorized  bj  section  486,  Criminal  Procedure  Code  ; 

(8)  That  the  Police  and  Magistracy  were  not  precluded  by  an  order  of  discharge  from 
receiTing  a  charge  if  in  their  judgment  there  was  sofficient  reason  for  holding  that  the  dis- 
charge had  been  made  on  a  wrong  view  of  the  facts. 

Per  Curiam: — The  applicant  Govind  Mangba  was  on  the  3rd  Novem- 
ber 1891  committed  for  trial  by  Mr.  Ingle,  a  Magistrate  of  the  First 
Class  in  the  Canara  District,  on  a  charge  of  murder,  pursuant  to  an  order 
of  the  Sessions  Judge  dated  the  30th  October  under  section  436  of  the^ 
Code  of  Criminal  Procedure.  He  presented  a  petition  to  this  Court 
without  delay  and  the  Court  ordered  that  he  be  admitted  to  bail  and 
called  for  a  report  upon  the  procedure  under  which  he  was  called  on  to 
show  cause  against  the  committal,  in  order  that  this  Court  might 
satisfy  itself  as  to  whether  he  had  had  a  proper  opportunity  so  to  do. 
It  now  appears  from  examination  of  the  record  by  the  light  of  the  report 
that  on  the  24th  October  Govind  Mangba  was  under  examination  as  a 
witness  at  a  trial  of  certain  persons  for  false  evidence  then  being  held  in 
the  Court  of  Session.  Long  before  that  date  he  had  been  discharged  of 
the  murder  after  a  long  inquiry  held  by  Mr.  Ingle.  The  Sessions  Judge's 
order  states  that  during  this  trial  for  false  evidence  he  had  full  opportu* 
nity    as    complainant    therein   of  showing  cause   why   the   commitment 

(8)  14  Q.  B.  D^  896,    (4j  8  C.  and  P.,  50. 
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afaould  not  be  mude.  No  other  opportunity  is  mentioned.  We  are  <^  opinion 
that  whatever  opportunity  he  may  have  had  during*  the  course  of  that 
trial,  he  was  not  under  any  obligation  to  use  it  until  called  upon  by 
the  Sessions  Judge  to  shew  cause.  The  record  does  not  shew  that  the 
Sessions  Judge  made  any  such  call.  The  Judge  did^  while  Qovind  was 
under  examination  as  a  witness^  put  some  questions  to  him  and  the 
witness  made  answers.  The  first  answer  is  that  he  was  not  aware  of 
his  liability  to  be  committed  to  the  Court  of  Session  upon  the  evidence 
recorded  by  Mr.  Ingle.  Then  he  pointed  out  reasons  why  he  should 
not  be  committed,  stating  that  the  High  Court  had  considered  all  the 
evidence  and  had  sanctioned  the  prosecution  of  the  persons  then  under 
trial  who  had  given  evidence  against  him.  He  also  mentioned  what 
evidence  he  himself  had  called  in  his  defence  before  Mr.  Ingle  and 
suggested  other  evidence  in  his  favour.  It  appears  from  the  record  that 
on  the  30th  October  the  Judge  directed  Govind  to  be  present  to  hear 
the  judgment  in  the  case  of  false  evidence  and  then  had  him  arrested 
and  sent  to  Mr.  logle  to  be  committed.  There  is  no  record  of  any  proceed- 
ing against  Qovind  between  the  24th  October  when  as  a  witness  he 
made  the  above  answers  and  the  30th  October  when  he  was  arrested. 

Section  436  provides  that  before  the  Sessions  Judge  makes  an  order 
directing  the  commitment  for  trial  of  an  accused  person  whom  he  consi- 
ders improperly  discharged  by  the  Magistrate;  the  accused  must  have 
an  opportunity  of  shewing  cause  why  the  commitment  should  not 
be  made.  Where  this  requirement  has  not  been  obeyed,  the  orders  have 
sometimes  been  reversed.  See  Queen  v.  Kanjomalai  Padaynckij  (1) 
and  Empress  v.  Khamivj  (2).  We  are  of  opinion  that  the  questions  what- 
ever  they  were  which  the  Judge  put  to  the  witness  (for  they  are  not 
recorded)  did  not  amount  to  a  call  to  show  cause.  The  duty  of  Govind 
as  a  witness  was  paramount  to  all  other  obligation :  and  it  would  be  very 
dangerous  to  assume  of  any  examination  of  a  witness  in  another  trial  that 
it  is  the  beginning  of  the  special  proceeding  authorized  by  section  436. 
The  consequences  to  public  justice  would  be  very  serious  if  a  witness 
called  at  a  trial  were,  during  the  course  of  his  deposition  and  before  being 
absolved  from  his  oath  as  a  witness,  suddenly  called  upon  to  show  cause 
why  he  himself  should  not  be  committed  for  some  other  distinct  and 
serious  crime  of  which  a  Magistrate  had  discharged  him.  The  delicate 
duty  of  the  Judge  in  dealing  with  the  reasons  given  by  a  Magistrate  for 
discharging  an  accused  person  would  be  in  danger  of  imperfect  fulfilment 
if  the  Judge  were  allowed  to  mingle  such  a  proceeding  with  the  trial  of 
the  different  case  before  him.  There  was  in  the  present  case  no  apparent 
(1)  I.  I..  R.,  6  Mad.*  878.    (t)  L  L.  B^  S  CaU  SSS. 


Digitized  by  VjOOQ  IC 


S90  UHBttOBTID  GBDONAi;  04818.  [1893 

necessity  for  the  procedure  adopted.  The  eyidence  about  the  murder  is 
8aid  to  have  been  bulky  and  conflicting,  and  Mr.  Ingle  gaye  weight  to  the 
prisoner's  evidence  on  the  defence  of  cMtri.  The  Police  and  the  Magistracy 
were  not  precluded  by  Mr.  Ingle's  order  of  discharge  from  reviving  the 
charge  against  Govind  if  in  their  judgment  as  guardians  of  the  public 
order  there  was  sufficient  reason  for  holding  that  the  discharge  was  made 
on  a  wrong  view  of  the  facts.  There  seems  to  have  been  no  reason  for 
haste. 

On  the  ground  that  Govind  did  not  get  opportunity  to  show  cause 
against  the  order,  we  set  aside  the  order  of  the  Sessions  Judge  dated  the 
80th  October  1891  and  we  quash  the  commitment. 


£8  January  1892.  Jardini  St  Tblahg,  JJ. 

In  pe  Mahadhu.* 

Criminal  Procedure  Code^  {Act  X  of  1882X  See.  588«7ran#/«r— Noftce— i^r«ona<  ol- 
legatioM. 

It  is  highly  inexpedient  to  transfer  a  case  from  one  Magistrate  to  another  after  the  pro- 
secntion  has  closed  and  the  defence  has  hegnn,  without  giring  notice  to  the  complainant  or  re- 
cording any  reasoas  for  sneh  transfer. 

When  personal  allegations  are  made  against  a  trying  Magistrate  in  support  of  an  appli« 
nation  to  transfer,  a  District  Magistrate  need  not  interfere  unless  snch  allegations  are  clearly 
«8tahlished. 

Per  Curiam:  —We  called  for  the  record  of  this  case  on  its  being  shown 
to  us  that  the  District  Magistrate  had  used  his  power  under  section  528  of 
the  Code  of  Criminal  Procedure  to  transfer  the  case  after  the  prosecution 
had  closed  and  the  defence  begun  and  without  giving  notice  to  the  complain- 
ant or  recording  any  reasons.  We  can  only  partly  infer  what  the  District 
Magistra'^e's  reasons  may  have  been.  'Ihe  order  of  transfer  has  been  sup- 
ported here  by  Mr.  Pirozahaw  Mehta  on  grounds  most  of  which  are  person- 
al to  the  Magistrate  who  was  trying  the  case.  But  out  of  respect  for  the 
due  administration  of  justice  this  Court  will  not  interefere  on  such  grounds 
unless  they  are  very  clearly  established  :  see,  8hankar*8  cctat  (1)  and 
Krisktochunder  Ohose'i  case^  (2).  We  decline  to  infer  any  bias  on  the 
Magistrate's  part  from  the  mere  refusal  of  adjournments  or  other 
exercise  of  discretion.  The  omission  to  act  on  section  526A  of  the  Code 
of  Criminal  Procedure  may  have  been  an  oversight;  and  the  intimation 
to  the  accused  that  he  would  be  put  in  police  custody  appears,  so 
far  as  we  can  judge  from  the  vague  statements,  to  have  been  made  in  conse- 
quence of  a  contempt  of  Court  evidenced  by  indecorous  tone  of  speech.  We 
must  also  add  that  the  allegations  do  not  show  that  the  Magistrate  has 
any  bias  in  favour  of  the  complainant  from  kindred  or  other    cause.     In 

!  (l)6Bom,H.C.,  n.     (2)   2  W.  R.,   5S.  '^ 
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weighing  what  the  accused  may  have  to  urge,  a  District  Magistrate  should 
require  any  reasons  personal  to  the  Magistrate  to  be  as  clearly  shown  to 
him  as  this  Court  would  require. 

The  record  does  not  enable  us  to  say  whether  the  application  about 
examining  the  Magistrate  as  a  witness  was  made  bona  fide  or  otherwise  or 
whether  it  was  a  proper  reason  for  the  transfer. 

Under  the  circumstances  we  think  the  ends  of  justice  will  be  best 
met  by  our  setting  aside  the  District  Magistrate's  order  of  transfer  and 
directing  him  to  rehear  the  accused's  petition  for  transfer  after  giving 
notice  to  the  complainant  and  considering  the  reason  urged  by  the  light 
of  these  remarks. 


4  February  1892.  Jabdihb  &  Telano,  JJ. 

Queen-Emppess  v.  Oanu.* 

Forett  Act  ( Vn  of  1 878),  Bee».  85,  67  {^)^Fort9i  offieer^Banger^OcmpenMation  — *  8ueh 
officer '  meaning  of. 

The  conyiction  of  an  aocased  under  section  S5  of  the  Forest  Act,  1878,  is  not  illegal,  for 
the  reason  that  the  officer  who  accepted  the  compensation  is  not  an  officer  empowered  to  do  so. 

In  section  67  (S),  the  words  '*  sncn  officer  "  mean  an  officer  empowered. 

In  this  case,  the  four  accused  were  found,  by  the  Range  Forest  Officer 
of  Earjat,  grazing  a  flock  of  800  sheep  in  the  Reserved  Forest  of  Plmpal- 
wadi,  the  said  forest  being  closed  against  grazing  of  sheep.  The  ranger 
impounded  the  sheep,  made  a  "panchnama  of  the  damage  and  collected  the 
amount  (Rs.  37-8-0)  from  the  accused's  master  (who  was  owner  of  the  sheep) 
under  section  67  (amended)  of  the  Indian  Forest  Act.  He  then  proceeded 
to  prosecute  the  accused  before  the  Third  Class  Magistrate,  who  convicted 
the  accused  and  sentenced  them  to  pay  a  fine  of  Rs.  10  each  under  section 
25  of  the  Indian  Forest  Act,  and  assigned  half  the  fine  as  reward  to  the 
parties  who  detected  the  case. 

The  District  Magistrate  of  Ahmednagar,  being  of  opinion  that  the  con- 
yictions  and  sentences  were  illegal,  made  this  reference  to  the  High  Court, 
stating;  "The  Forest  Ranger  not  being  an  officer  empowered  by  Government, 
had  no  authority  to  accept  compensation  for  the  Forest  offence  committed^ 
but  having  done  so  he  had  no  right  to  prosecute  the  accused.  The 
compensation  having  been  received  from  their  master  must  be  considered 
as  having  been  paid  on  account  of  the  accused,  who  under  clause  (2)  of 
amended  section  67  of  the  Forest  Act  forthwith  became  entitled  to  relief 
from  any  further  proceedings.  The  Magistrate  regarded  the  compensation 
as  having  been  paid  by  the  accused  and  was  therefore  bound  to  discharge 
them.  Under  the  circumstances  above  stated  the  sentence  was  illegal.     The 
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irregularity  of  tlie  Forest  Ranger's  procedure  doea  not  affeot  the  justice 
of  the  case,  for  the  purpose  of  whieh  the  compensation  should  be  held  to 
have  been  legally  received,  he  haying  acted  in  good  faith  under  depart* 
mental  orders  mistakenly  issued  by  the  Divisional  Forest  Officer." 

Order.— The  District  Magistrate  states  in  his  reference  that  the 
Forest  Officer  who  accepted  the  compensation  was  not  an  officer  empowered 
so  to  do.  The  case,  therefore,  does  not  come  within  clause  2.  of 
section  67  of  Bombay  Act  VII  of  1878  as  amended  by  Act  V  of  1890,  section 
13.  The  Court  interprets  the  words  ''such  officer"  in  that  clause  as 
meaning  an  officer  empowered.  The  proceedings  are,  therefore,  good  in 
strict  law  and  the  Court  returns  the  record  and  proceeding.  The  Court 
is  further  of  opinion  that,  under  the  circumstances,  the  proper  course  of 
the  District  Magistrate  is  to  represent  them  to  the  Local  Qovernment. 


4  February  1892.  Jardikb  &  Telano,  JJ. 

Queen-Empress  v.  Dasradl.^ 

/ndion  Penal  CoU  {Act  XLViif\W^\  See.  i^S^JF&mnding  the  religimu  feelinge. 

he  accnsed,  while  his  caste  people  were  sitting  to  diae  at  complaint nt's  house  called 
oat  in  the  hearing  of  all  that  thej  would  be  eating  cow's  flesh  if  they  took  food  without  them» 
which  made  them  leave  their  dishes  nntoncbed: — 

Held,  that  the  accused  could  not  be  convicted  under  section  S9S,  Indian  Penal  Code. 

The  accused  in  this  case  were  convicted  and  sentenced  by  the  Second 
Class  Magistrate  of  Junner,  under  section  298,  Indian  Penal  Code,  for  ut- 
tering any  word  in  the  hearing  of  any  person  with  intention  to  wound  his 
religious  feelings,  in  that  the  accused  while  his  caste-people  were  sitting 
to  dine  at  complainant's  bouse  came  and  uttered  in  the  bearing  of  all,  the 
expressions  that  they  would  be  eating  cow'iJ  meat  if  tbey  took  the  food  with- 
out him,  which  made  the  guests  leave  their  dishes  untouched  and  returned 
home  and  thus  wounded  religious  feelings  of  the  complainant  and  his  guests. 

Per  Curiam:— *The  prisoners  were  sentenced  to  imprisonment  on  con- 
viction under  section  298  of  the  Penal  Code  on  the  following  facts  found 
in  the  judgment.  They  wished  the  complainants  who  belong  to  the  same 
caste  to  admit  a  certain  woman  to  their  company  and  finding  the  castemen 
at  a  feast  they  called  out  that  if  tbey  the  castemen  feasted  without  the 
woman,  their  act  would  be  like  the  eating  of  cow's  flesh.  This  was  certain- 
ly a  rough  appeal  to  the  relgipus  feelings  of  the  caste-people  then  met 
together.  But  the  gist  of  the  offence  defined  in  section  298  is  '^  the  deli- 
berate intention  of  wounding  the  religious  feelings  "  and  we  think  it  im- 
possible to  infer  this  intention  from  the  words  used  on  which  words  the 
convictions  are  based.  Such  a  penal  enactment  must  be  strictly  construed. 
We  now  reverse  the  convictions  and  sentence. 


•Criminal  Beyiew  No.  11  of  ISM. 
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3  Feiruitrp  18M.  Jabdih^  b  Tslako,  JJ. 

Qu#eii-Bmpp6Mi  ▼.  Raneliod.* 
Ahhwri  Att  (Bom.  Ao%   V  cf\Vt^\  Sect.  17,   4>7^M$re   f09$Mio%^Liqu%r-^DM(^. 

Mere  possesiion  of  conntrj  liquor  on  which  no  daty  has  been  paid  is  not  irreipectlye 
of  the  quantity  fixed  under  section  17  of  the  Bombay  Abkari  Act,  panishable  under  Bcction 
47  of  the  Act. 

Per  Curiam: — The  question  argued  is  whether  the  possession  of  liquor 
on  which  duty  has  not  been  paid  is,  irrespective  of  quantity,  punishable 
under  section  47  of  Bombay  Act  V  of  1878.  The  Magistrate  held  and  the 
Qovemment  Pleader  argues  the  same  that  as  a  retailer  may  not  sell  any  such 
liquor,  the  words  ''any  larger  quantity  of  country  liquor  than  may  legally 
be  sold  by  retail"  under  section  17  apply.  This  argument  stated  in 
another  form  is  that  these  words  include  the  following  "any  country 
liquor  in  quantity  less  than  may  legally  be  sold  under  section  17  when 
the  duty  on  such  has  not  been  paid."  We  think  that  at  first  sight  such 
an  inclusion  would  be  contrary  to  the  ordinary  meaning  and  in  conflict 
with  the  principle  of  construing  a  penal  statute  strictly.  Section  47 
appears  to  deal  with  cases  where  the  quantity  of  the  liquor  possessed 
exceeds  the  maximum  fixed  under  section  17.  We  concur  with  Mr. 
Manekshah  who  has  argued  as  amicus  curice  against  the  conviction  that 
if  the  Legislature  had  intended  to  punish  the  possession  of  any,  even  the 
smallest  quantity  of  liquor,  on  which  the  duty  has  not  been  paid,  provision 
would  have  been  made  in  section  43.  The  argument  on  which  the  cou- 
viction  is  based  and  supported  would,  as  Mr.  Manekshah  points  out,  make 
the  innocent  purchaser  from  a  licensed  retailer  liable  to  punishment  on 
proof  that  the  duty  on  his  dram  of  liquor  had  not  been  paid.  For  these  re- 
asons we  reverse  the  conviction  and  sentence. 


10  March  1892  Jabdinb  &  Tilavo,  JJ. 

Queen-EmppesB  v.  Deoshankep.t 

Criminal  Broeedure  Code  (Act  X  tf  1888),  See,  Ail^Appeal^Dismitsal^Nan-appear 
anee  of  appeUant^DUiriet  Magistrate. 

It  is  not  competent  to  a  District  Magistrate  to  dismigs  an  appeal  under  section  421  of  the 
Code  of  Criminal  Procedure  on  the  ground  that  no  one  appeared  to  support  the  petition; 
in  such  a  case  the  District  Magistrate  must  consider  whether  there  is  sufficient  ^ground  for 
interfering  which  implies  judicial  consideration  on  the  merits. 

Per  Ouriam: — Although  the  District  Magistrate  states  that  the  appeal 
is  dismissed,  it  appears  that  the  order  is  really  one  rejecting  under 
section  421,  Criminal  Procedure  Code.  The  reason  given  is  that  no  one 
appeared  to  support   the  petition.     But  as   clearly  appears  from  section 

^Criminal  Review  N).  &2Sof  1891. 
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421  this  is  not  a  proper  reason.  The  District  Magistrate  had  to  consider 
-whetker  there  was  sufBcient  ground  for  interfering  which  implies  judicial 
considm'ation  on  the  merits.  We  set  aside  the  order  dismissing  the 
appeal  and  direct  the  District  Magistrate  to  dispose  of  it  under 
section  421  or  422. 


10  March  1892.  Jabdivi  k  Tslaho,  JJ. 

Queen-Bmppess  Vs  Ravajl.* 

Indian  Ptnal  Code  (Act  XLV  of  I860),  See.  4\\^8tolen  properiff,  receiving. 
A'conviction  under  section  411,  Indian  Penal  Code,  cAnnot  be  gnetained  on  the  mere  fact 
of  potfession  of  stolen  articlef^  not  of  an  vnnsnal  character  and  snch  as  eatily  pass  from  hand 
to  baad* 

The  accused  were  charged  with  receiving  stolen  property  in  that  two 
dhotara  and  turbuns  which  were  stolen  had  been  found  in  their  possession. 
For  this  they  were  tried  before  the  Sessions  Judge  of  Nasik  who  convict* 
ed  them  under  section  411  of  the  Indian  Penal  Code. 

Ordeb. — Following  laa  Sheikh  v.  Qaee7irE7npre$s{l)  emd  Empress  y^ 
Rmigo{2)  the  Court  is  of  opinion  that  the  convictions  cannot  be  sustained 
on  the  mere  fact  of  possession  of  stolen  articles,  not  of  an  unusual  charac* 
ter  and  such  as  easily  pass  from  hand  to  hand,  six  weeks  after  the  theft, 
and  therefore,  the  Court  reverses  the  convictions  and  sentences. 


17  March  1892.  Jabdini  &  Tblavo^  JJ. 

Queen-Emppess  v.  ShamBhepklia.t 

Criminal  Procednre  Code  {Act  X  tf  IS82),  See.  367—  WxtncMsti^ProccsscM  unservcd^Ad* 
Jimrn,  refusal  to^ Magistrate^ Discretion. 

Processes  against  certain  witnesses  of  the  accused  haTing  remained  nnserred,  the  Magis- 
trate refused  to  adjourn  the  case  on  the  ground  that  the  witnesses  would  give  the  same  cyiden- 
ce  as  certain  others  upon  whom  he  could  not  rely  — 

HM^  reversing  the  conviction,  that  the  Magistrate  was  bound  to  assbit  the  accused  in  enforc-^ 
ing  the  attendance  of  his  witnesses  in  the  absence  of  anj  such  reason  as  is  mentioned  in  section 
867,  Criminal  Procedure  Code. 

The  accused  was  tried  by  the  First  Glass  Magistrate  of  Bhusawal  under 
section  332  of  the  Indian  Penal  Code.  During  the  .course  of  the  trial,  when 
^the  accused  entered  upon  his  defence,  he  called  several  witnesses,  of  whom 
some  were  not  able  to  attend  as  the  processes  had  not  been  served  upon  them. 
-The  pleader  for  the  accused  applied  for  a  postponement  with  a  view  of  se- 
curing the  presence  of  those  witnesses,  but  the  Magistrate  declined  to  do  so 
remarking: — "More  witnesses  were  called,  but  they  did  not  attend  the  Court, 
the  processes  issued  not  having  been  served  upon  them.  However,there  seem- 
ed no  necessity  to  postpone  the  case  for  their  appearance,  as  the  pleader   for 

^  ^OHmindl  Ruling  U  o/l892.    Criminal  Appeal  Na  7  of  189S. 

(1)  I,  L.  R..  11  Ca)„  160.    Ci)  1.  L,  R^  6  Bom.,  408, 
^Criminal  Ruling  14  of  1892.    Criminal  Application  for  Rcrision  No,  69, of  1S99, 
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the  aoeused  has  represented  to  the  Court  that  those  witnesses  would  furnish 
the  same  eTidence  as  has  been  given  by  witnesses  Nos.  14  and  15.  But 
the  Magistrate  is  not  inclined  to  place  any  reliance  in  that  of  the  latter 
witnesses/'  The  Magistrate  eventually  convicted  him  and  sentenced  him  to 
undergo  rigorous  imprisonment  for  fifteen  days. 

The  accused,  thereupon,  applied  to  the  High  Court,  contending  that 
the  Magistrate  erred  in  law  in  disposing  of  the  case  without  hearing  all 
the  witnesses  summoned  by  him  at  the  petitioner's  instance, .  on  the  mere 
ground  that  the  witnesses,  on  whom  the  processes  were  not  served,  would 
have  given  the  same  evidence  as  has  been  given  by  witnesses  Nos.  14 
and  15. 

Order. — Vollowing  Queen-Einpress  v.  Dhananjoi  {I),  on  section  267 
of  the  Code  of  Criminal  Procedure,  the  Court  is  of  opinion  that  the  Magis- 
trate having  once  granted  the  processes  was  bound  to  assist  the  accused  in 
enforcing  the  attendance  of  the  witnesses  in  the  absence  of  any  such  rea* 
son  for  refusal  as  is  mentioned  in  that  section.  The  Court,  therefore,  sets 
aside  the  conviction  and  sentence.  As  the  Magistrate  has  expressed 
opinion  on  the  facts  without  hearing  these  witnesses  the  Court  thinks  it 
better  while  directing  a  new  trial  to  order  that  it  be  held  by  such  other 
Magistrate  as  the  case  may  be  referred  to  by  the  District.  Magistrate. 


^^  March  1892.  Jardine  <fe  Tblang,  JJ. 

Queen-Empress  v.  Balwant.^ 

Penal  Code  (Act  JL  F  qf  I860),  a*«c.  A^^ -^Criminal  misap propriation^False  entries — 
Forgery, 

A  person  making  false  entries  with  intent  to  conceal  miiappropriation,  the  documents 
charged  l>eiDg  unaltered  documents,  cannot  be  convicted  of  the  offence  of  forgerj. 

In  this  case  the  accused  were  naka  Karkoons,  and  it  was  their  duty 
to  receive  octroi  at  the  gates  and  give  receipts  and  accounts  for  the  money. 
On  the  10th  January  1892,  three  carts  came  in  with  goods  and  a  receipt 
was  given  to  each  for  the  amount  of  octroi  he  paid.  There  were  counter- 
foils of  these  receipts  and  in  these  counter-foils  smaller  sums,  by  an 
aggregrate  of  Rs.  6  were  entered.  These  receipts  and  counter-foils  were 
written  by  accused  No,  1.  It  was  also  the  practice  to  keep  a  day  book  in 
which  it  was  the  duty  of  the  naka  Karkoons  to  enter  all  sums  they  received 
and  to  bring  up  this  book  with  the  box  containing  the  money  to  the 
Municipal  office  in  the  afternoon.  In  this  day  book,  which  was  in  the  hand- 
writing of  accused  1,  the  entries  according  to  the  counter-foils  were  at  first 
written  and  then  they  were  altered  to  the  correct  figures  that  is,  according 
to  the  receipts  given,  to  the  cart  men  which  contained  the  correct  amount. 
(1)  I.  L.  R.,  10  CaL,  9ai,  •Criminal  Buling  16  oj  1892.    Criminal  Appeal  No  59  of  1892. 
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The  SessionB  Judge  of  Ahmedaagftri  upon  these  factfi  found  the  iM»ue« 
ed  I  guilty  of  the  offence  of  forgery  under  section  455  of  the  Indian  Penal 
Code.  His  reasons  were  ^'  the  accused  admittedly  wrote,  with  what  must 
have  been  a  dishonest  or  fraudulent  purpose  false  entries  in  the  counter-Toils, 
and  false  entries  in  the  day  book,  which  he  afterwards  corrected  into  correct 
ones  and  false  entries  in  the  classified  statement  which  wei^e  not  corrected. 
The  offence  of  forgery  on  his  own  admission  is  proved  against  him  as 
clearly  as  it  can  be." 

Before  the  learned  Sessions  Judge,  the  accused  was  also  charged  with 
criminal  misappropriation.  In  cancelling  this  charge,  the  learned  Judge 
observed: — "There  appears  to  be  no  evidence  whatever  of  the  misappropria- 
tion. The  money  was  actually  handed  over  all  right,  according  to  the 
receipts  of  the  Municipal  Earkoon.  It  was  urged  that  though  the  money 
was  not  actually  misappropriated,  there  is  evidence  of  an  oUtempt  at 
misappropriation  as  shown  by  the  false  entries  and  the  alterations  in  the 
day  book  which  were  meant  as  a  preparation  to  keeping  the  money. 
I  think,  however,  that  this  does  not  constitute  an  attempt  at  misappropria- 
tion. If  the  money  had  been  placed  in  the  box  after  the  enquiries  had 
begun  no  doubt  an  attempt  would  have  been  made,  but  this  was 
not  the  case.  The  money  was  put  in  the  box  correctly  before 
any  enquiries  were  made,  so  it  is  clear  that  the  forgeries  only  cons- 
titute a  preparation  for  the  offence,  which  in  this  case  could  not  be  or 
was  not  carried  out.  It  is  difficult  to  exactly  draw  the  line  where  a  pre- 
paration becomes  an  indictable  offence.  The  American  rule  is  perhaps 
the  best,  ^an  attempt  can  only  be  manifested  by  acts  which  would 
end  in  the  consumation  of  the  offence,  butfor  the  intervention  of  circum- 
stance independent  of  the  will  of  the  party.'  Now  in  this  case  it  is  quite 
clear  that  no  independent  circumstance  did  intervene,  there  was  a  prepa- 
ration made  for  the  offence  but  the  offence  itself  was  abandoned  and  was 
not  attempted  to  be  carried  out  by  the  free  choice  of  the  party.  So  I  direct 
that  under  the  circumstances  the  first  charge  be  dropped  altogether." 

Feb  Curiam: — The  charge  of  misappropriation  was  not  pressed  and  the 
Sessions  Judge  acquitted  the  prisoner  of  that  charge.  The  prisoner  was 
convicted  of  forgery  and  now  appeals  from  that  conviction.  It  appears 
from  the  words  of  the  charge  that  the  documents  charged  as  forgeries 
were  unaltered  documents,  ris;.,  counterfoils,  receipts  and  registers.  It  is 
admitted  by  the  Government  Pleader  that  there  was  no  charge  relating 
to  the  altered  documents,  namely,  the  daybook  entries  which  the  Sessions 
Judge  finds  to  have  been  altered  in  such  a  manner  as  to  express  the 
real  amount  of  toll  received  in  place  of  figures  expressing  smaller 
amounts.     We  must  give  the  prisoner  the   benefit  of  the  acquittal  of  mis- 


Digitized  by 


GoogI( 


I9»i\  QITKKIMMP.  «.  BBBU.     QUfin^UfT.  V.  MAHOMED.  B»7i 

»ppropriati<m  and  of  the  SeMioiui  Judge's  fiadiag  tlait  tbtre  wat  no 
attempt  to  commit  that  offence  ^nd  we  follow  the  reasoning  in  Queen^' 
£mpn0<sv.  £ttn7tt,(l)  which  shows  that  the  acts  done  did  not  amount 
to  forgery.  The  decision  of  HoUoway  and /nties  JJ.  in  1  Ind.  Jur.  N. 
S.  46  relied  on  here  by  the  Oovernment  Pleader  like  that  of  Em/preis 
V.  ShaTikar  (2)  relates  to  a  case  of  alteration  of  entries  and  it  is  therefore 
unnecessary  for  us  to  express  an  opinion  upon  them.  We  reverse  the  con- 
viction and  sentence. 


»4  MiMTch  1892.  Jabdiitb  h  Tsling,  JJ. 

Queen-BmppesB  v.  Bhima.* 

Ahkari  Act  (Bom.  Ad  V  of  1878),  See.  46  (»)-Ltjitor— »^a<er. 

Mixing  water  with  liquor  is  not  an  offence  under  section  46  (a)  of  the  Bombay  Abkari  Act. 
1878. 

Per  Curiam:— Mixing  water  with  liquor  is  not  an  offence  under  sec- 
tion 46,  clause  (a)  of  Bombay  Act  V  of  1878  as  the  trying  Magistrate 
would  have  seen  if  he  had  carefully  considered  the  words  used.  The  Dis- 
trict Magistrate  also  reports  that  no  rules  appear  to  have  been  made 
under  section  35,  clause  (A).  We  set  aside  the  conviction  and  sentence. 


SO  March  1892.  Resolution  ih  Chambkbs. 

[Present:  Sabgbnt,C.  J.,  Birdwood,  Jabdins,  Pabsons  &  Tslang,  JJ.] 
Queen-EmppesB  v.  Mahomed-t 
Criminal   Procedure    Code  {Act    X  of  18S2X   Sec   S5  ^Separate   eenfneee ^Different 
efieneet. 

Where  there  are  two  separate  convictions  for  two  distinct  offences  in  the  same  case,  it  i% 
not  iUegal  to  pass  one  sentence  for  both  offences,  bat  it  is  generally  the  proper  coarse  in  sach  a 
case  to  pass  a  separate  sentence  for  each  offence. 

In  this  case  the  four  accused  persons  were  tried  by  a  Third  Class 
Magistrate  and  convicted  of  offences  under  sections  323  and  504  of  the 
Indian  Penal  Code.  The  Magistrate  sentenced  each  of  them  to  pay  a  fine 
of  Rs.  5  under  section  323,  Indian  Penal  Code,  and  stated  as  regards 
conviction  under  section  504,  Indian  Penal  Code,  that  "  I  do  not  think 
it  necessary  to  impose  any  separate  penalty  under  section  504." 

The  District  Magistrate  of  Broach  in  making  this  reference,  observed  : 
<*  The  decision  as  regards  the  offence  under  section  504,  Indian  Penal  Code 
appears  illegal.    A   separate   sentence   should  have  been   passed"  under 
section  504  as    it     was   a  distinct    offence,   on   the   strength   of  Queen- 
Empress  y.  PhaJceera{a)  also  the  case  of  Imperatrix   v.  Wajir    Jan  (h), 

(DLL.  Hg    12  M»d.,  114.    (2) L  L.  R  4  BVm^iT, 
•Criminal  Ruling  16  qf  !S92.  Criminal  Review  No.  72  of  1S92.    ^Criminal  Buling  17  of  IS92* 

Report  of  ProceedingB  No.  164  of  1S91    (a)  Ante,  p.  869.    (6)  I,  L.  R,  lo  All.  58, 
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which  decision  hat  been    acquiesced  in  by  the  Bombay   High   Oonrt  in 
Qiaem^Empress  v.  Phak^ta  (3). 

The  reference  came  up  for  argument  before  a  Bench  composed  of 
Jofrdme  and  Par9(m8  JJ.  who  deliTered  the  following  Judgments. 

JardinBi  J.-~The  District  Bfagistrate  has  referred  this  case  for 
revision  citing  the  ruling  in /mpera^ria?  V.  PAafeeera  (3)  of  the  12th  April, 
1888,  as  authority  for  treating  the  pasbing  of  only  one  sentence  as  an  error 
in  law  requiring  this  Court  to  exercise  its  jurisdiction.  If  the  learned 
Judges  who  passed  that  decision  intended  that  the  absence  of  separate 
sentences  is  such  an  error  as  requires  .this  Court  to  interfere,  then  I  feel 
precluded  from  following  it  in  the  face  of  previous  decisions  which  have 
in  my  opinion  settled  the  practice  of  tliis  Court  and  which  I  think  are 
correct  law.  I  do  not  think  we  have  hitherto  interpreted  the  words, 
^'  The  Court  may  sentence  him  for  such  offences  to  the  several  punish- 
ments"  in  section  35  of  the  present  Procedure  Code  or  in  section  314  the 
corresponding  section  of  the  older  Code  as  if  the  word  ^'  may  ''  meant 
**  mus*;.''  Evbu  where  the  offences  are  distinct  this  Court  has  refused  to 
interferoi  e,  g.,  Reg.  v.  Vinayek  (4)  followed  in  Reg,  v.  Murar  (5);  also 
Rsg.  V.  Oulam  (6)  decided  on  section  453  of  the  Code  of  1872  which 
corresponds  to  section  234  of  the  present  Code.  The  Full  Bench  decision 
in  Reg,  v.  Tukaya  (8)  seems  to  settle  that  either  a  single  sentence  or 
separate  sentences  is  lawful  and  proper.  The  Legislature  while  aware  of 
these  decisions  has  not  thought  it  necessary  to  change  the  word  ''  may  '' 
into  **  must." 

The  more  recent  case  of  Queen-Empress  v.  Sakhara/m  (9)  which  has  been 
followed  in  Qxaeen-Empress  v.  Zor  Slug  (10)  and  in  Queeri'Empreea  v.  Ifiri* 
ehan  (11)  does  not  diverge  from  the  earlier  decisions  ;  and  I  do  not  think 
the  remarks  it  Queen-Empress  v.  Wazir  Jan  (12)  which  is  the  authority 
quoted  in /mi^ero^rio;  V.  Phakeera  (J 3)  support  the  proposition  that  the 
High  Court  is  bound  to  interfere  in  revision  merely  because  separate 
sentences  have  not  been  passed. 

In  the  present  case  I  think  the  sentence  legal  and  the  punishment 
sufficient ;  and  that  at  any  rate  there  is  no  good  reason  for  interfering  in 
revision.  The  ruling  of  the  12th  April  1888  is  likely  I  apprehend  to 
burden  the  Court  with  a  number  of  references  and  being  as  I  think  opposed 
to  the  Judgment  of  a  Pull  Bench  in  R^.  v.  Tukaya  (14)  I  do  not  think  we 
ought  to  follow  it,  especially  as  it  is  contrary   to  the   practice    which  has 

(5)  Ante,  p.  569.    (4)  8  Bom.,  H.  C,  891.    (5)  6  Bam.,  H,  C,  3.    (6)  IS  Bom.,  H.  C„  147. 

(8)1.L.R.,1  Bom.,  214.    .      ' 
(9)1.L.R.  10Bom.,49S.    (10)  I.  L.  R.,  10  All,.  146.    (11)1,  L,  B„  IS  Mad.,  86, 
(12)  I,  L.  R«  10  All,  6S,    (18)  Ante,  p.  869,    (14)  I.  L.  R..  I  Bom.,  S14. 
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grown  up  under  the  older  deoisions.  I  would  state  the  following 
question  to  be. referred  to  a  Full  Bench  whether  Beg.  v.  Tukaya  is  still 
good  law  or  whether  in  section  35  of  the  Code  of  Oriminal  Procedure  the 
word  •*  may  "  is  to  be  read  as  "  must." 

Pabsons,  J. — If  my  learned  colleague  differs  from  the  Criminal 
Ruling  of  the  12th  Apwl  1888  and  wishes  the  correctness  of  that  decision 
to  be  referred  to  a  Pull  Benchi  I  have  no  objection.  The  point,  however, 
hardly  arises  in  the  present  case  where  the  Magistrate  has  designedly 
omitted  to  pass  any  sentence  at  all  for  the  offence  under  sectioa  504, 
Indian  Penal  Code,  of  which  he  has  cDnvicted  the  accused.  It  might 
possibly  be  argued  that  a  single  sentence  avowedly  passed  as  the 
punishment  for  two  distinct  offences  would  not  be  illegal  since  that  single 
sentence  is  really  two  sentences  combined  in  the  one,  but  even  there  the 
Court  ought,  I  think,  to  indicate  what  punishment  it  awards  for  each 
of  the  two  distinct  offences.  The  inadvisability  of  not  passing  separate 
sentences  as  likely  to  lead  to  complications  on  appeal  is  well  pointed 
out  in  Mayne's  commentaries  on  the  Indian  Penal  Code,  14th  Edition 
at  page  45  and  a  case  of  the  kind  actually  came  before  this  Court  (see 
Criminal  Ruling  74  of  the  20th  September  1888),  That  argument,  how- 
ever, cannot  be  used  here  where  the  Magistrate  distinctly  says  that 
though  he  convicts  of  an  offence  under  section  504,  Indian  Penal  Code, 
he  does  not  think  it  necessary  to  pass  any  sentence  for  that  offence. 
Such  a  proceeding  is  in  my  opinion  absolutely  illegal,  since  the  law 
requires  that  there  must  be  some  sentence  passed  however  small  after 
conviction  for  an  offence  (see  Criminal  Ruling  27th  May  1886 :  coram 
Jardine  and  FarraUf  JJ).  This  being  so  a  Magistrate  cannot  refuse 
to  pass  a  sentence,  which  is  required  by  law  to  be  passed,  on  the  ground 
that  he  does  not  consider  it  necessary  to  do  so. 

The  papers  in  this  reference  were  placed  before  their  Lordships  the 
Chief  Justice,  and  Birdwoodf  Jardme,  Parsons  and  Telang,  JJ.,  in 
Chambers:  the  following  order  was  recorded, 

**The  Chief  Justice  and  the  Judges  having  considered  Criminal  Ruling 
No.  18  of  April  12,  1888  are  of  opinion  that  it  is  not  illegal  to  pass  one 
sentence  for  two  offences  when  there  are  separate  convictions  for  two  dis* 
tinct  offences  in  the  same  case,  but  that  it  is  generally  the  proper  course 
in  such  a  case  to  pass  a  separate  sentence  for  each  offence." 

Order. — The  Chief  Justice  and  Judges  having  passed  a  Resolution  in 
Chambers  on  the  28th  March  1892  on  the  subject,  the  Court  withdrew 
the  reference.  As  it  was  necessary  that  the  accused  person  should  be 
punished  on  the  conviction  under    section  504   as  well   as  on  that  under 
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Mdion  323,  Indian  Penal  Code,  the  Oonrt  alters  the  •entanee  to  a  fine  of 
Rupeea  2  on  the  former  and  Rnpees  3  on  the  latter  eection. 


SI  March  1892.  Jardivi  &  Tilaho,  JJ. 

Queen-Bmppess  v.  Bhavdya.^ 

CWmimil  Proceduf  Code  {Act  X  of  1882X  See.  ^^O^CanitrucUam. 
In  section  S^^O,  Criminal  Procednre  Code,  clauses  {b)  to  {k)  being  preciaelj  ezpreised  are 
not  to  be  governed  by  clause  (a),  but  they  may  be  giren  their  full  effect* 

In  this  case,  the  accused  were  tried  summarily  by  the  First  Glass 
Magistrate  at  Rebata,  under  section  506  (2)  of  the  Indian  Penal  Code. 
Upon  being  asked  the  Magistrate  reported  : — '^  The  whole  offence  under 
section  506,  Indian  Penal  Code^  is  triable  summarily,  vide,  section  260, 
Criminal  Procedure  Code,  and  not  only  the  first  clause."  The  Sessions 
Judge  recorded  the  following  endorsement  on  the  above  report : — "  In 
section  260,  Criminal  Procedure  Code,  it  appears  to  me  that  paras  (a)  and 
(i)  should  be  read  together.  An  offence  under  the  second  clause  of  section 
506,  Indian  Penal  Code,  is  punishable  with  transportation  or  seven  years 
and  I  do  not  consider  that  para  (i)  has  the  effect  of  overruling  para  (a). 
On  general  principles  also  it  is  clear  that  summary  trials  were  only 
intended  for  comparatively  trifling  offences,  and  an  offence  punishable 
under  the  second  clause  of  section  506,  Indian  Penal  Code,  is  obviously  not 
a  trifling  offence." 

Per  Curum. — We  do  not  concur  in  the  remarks  of  the  Sessions  Judge 
and  we  are  of  opinion  that  the  summary  trial  was  legal.  We  consider 
that  clauses  (6)  to  (fc)  of  section  260  of  the  Criminal  Procedure  Code  being 
precisely  expressed  are  not  to  be  governed  by  clause  (a)  but  may  be  given 
their  full  effect.    The  record  and  proceeding  are  returned. 


7  April  1892.  Jabdins  A  Tmako,  JJ, 

Queen-EmppeM  v.  Devu.t 

Criminal  Procedure  Code  (Aet  X  of  18SJ),  See.  i69^8e9siom$   Judge^Jurp'-^AseesMra. 

A  Seesions  Judge  tried  by  Jury  an  accused  on  two  charges— one  of  which  was  triable  and 
the  other  was  not  triable  by  Jury,  and  dissenting  from  the  verdiot  of  the  Jnry  referred  the 
whole  case  to  the  High  Court:- 

ffeldt  that  he  should  have  first  recorded  the  opinion  of  the  Jury  as  assessors  regarding  the 
charge  not  triable  by  Jury,  and  that  the  High  Court  could  treat  the  rerdict  on  the  latter  charge 
Jis  valid. 

Per  Curiam. — The  Assistant  Sessions  Judge  has  referred  the  whole 
case  to  this  Court  under  section  307  of  the  Code  of  Criminal  Procedure. 
There  was  only  one  charge  against  the  third  prisoner,  who  was  tried  by  the 
Court  aided  by  the  Jury  as  assessors.     The  assessors   were   of  opinion  that 

'  *Crimifial  Bnling  W  qf  1 S92.    Criminal  Review  l?o.  93  of  1S9S. 

^Criminal  Ruimg  19  qf  189S.    Criminal  Reference  No.  21  of  1S99. 
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he  waB  not  guilty  of  the  oharge,  which  was  under  Section  41 1  of  tne  Indian 
Penal  Code,  and  the  AMiatint  Seflvions  S^Age  takes  the  same  view.  We, 
therefore,  acquit  him  and  direct  that  he  be  set  at  liberty.  The  prisoners 
Nos.  1  and  2  were  tried  by  a  jury  on  a  charge  under  section  457  of  the 
Indian  Penal  Code,  and  the  verdict  returned  was  one  of  acquittal  of  both 
them  The  Assistant  Sessions  Judge  disagrees  with  this  verdict.  We  are 
of  opinion  that  the  witness  Qunpat  is  not  to  be  trusted  fully,  and  giving 
the  prisoner  the  benefit  of  the  doubt  which  arises,  we  uphold  the  verdict  of 
the  jury  and  acquit  these  two  prisoners  of  the  charge  under  section  457. 
We  will  take  tijne  to  consider  our  order  as  to  the  charges  under  section  380 
and  75  of  the  Indian  Penal  Oode,  on  which  the  first  prisoner  and  that  under 
section  380  on  which  the  second  prisoner  was  tried,  and  direct  that  in  the 
meantime  these  two  prisoners  be  kept  in  custody. 


IS  April  1892.  Jabdivi  h  Tniio,  JJ. 

Queen-BmppeM  v.  Kapsanu* 

OrimiMl  Proeedure  O^ie  (Aet  X  of  1SS2),  Sees,  4)5,  499 ^Sessions  Judge -» Dittriet 
Magistraie^Sentenee^SnhaneemefU-^nigh  Oourt-^Oavemm&nt, 

A  Diftriet  Maglitrate  who  cansiders  that  the  lentence  passed  npon  an  aoensed  bj  a  Sessions 
Judge  is  inadequate  and  should  be  enhanced,  shoald,  instead  of  referring  the  ease  for  orders 
to  the  High  Conrt  nnder  section  43S,  Criminal  Procedure  Code,  communicate  with  the  Local 
Oorernment  or  with  the  Public  Prosecutor. 

In  referring  this  case  for  the  orders  of  the  High  Court  under  section 
4S8of  the  Oode  of  Criminal  ProcedurCi  the  District  Magistrate  of  Ahme* 
dabad  observed :  '*I  consider  that  the  punishment  awarded  (by  the  Sessions 
Judge  of  Ahmedabad)  namely,  six  months'  imprisonment  is  wholly  inade- 
quate for  the  offence,  namely  dhcUura  poisoning.  Three  men  were  all  but 
killed  by  the  action  of  the  accused.  The  offence  of  dhaiura  poisoning 
is  in  my  opinion  one  of  the  most  serious  offences  possible,  whether  the 
effects  are  fatal  or  not  and  one  which  ought  to  be  put  down  by  severe 
penalties." 

Order.— Having  regard  to  the  principle  of  the  Criminal  Ruling 
of  the  9th  March  1885  and  to  the  cases  of  Queen-Empress  v.  8here  Singh 
{!)  and  Qv^n- Empress  v.  Ziyr  Sing  (2)  the  Court  i refrains  from  interfering 
with  the  sentence  of  the  Sessions  Court  upon  a  report  by  the  District 
Magistrate. 

The  latter  officer  ought  to  communicate  with  the  Local  Government 
or  the  Public  Prosecutor  if  he  considers  the  sentence  is  one  which  ought 
to  be  enhanced. 

•Criminal  Rvling20 o/tA92.    Criminal  Reference  No.  S9  of  IS9S. 
(1)  I.  L.  B.  9  Alln  86S.    (2)  I,  L.  R.,  10  All^  146; 
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MI  Ajyril  iSW.  Jabdohi  &  Tilakg,  JJ. 

Quean-BmppMS  v.  Umdya.'^ 

Indian  F9rtHAeHnitf\t7%).  8$e^n  (d>-IWfjHit#— B«f«r»*l/or«t*— Hii^miiWiv. 

The  trefpast  of  a  human  being  in  a  reserred  forest  ii  vade  pnniihable  hj  section  96  (4) 
of  the  Indian  Forest  Act,  1878. 

In  this  case  the  accused  were  convicted  by  the  Second  Class  Magis- 
trate of  Taloda  of  offences  under  clauses  (d)  and  (g)  of  section  25  of  the  Indian 
Forest  Act.  The  facts  were  that  on  the  21st  NoTember  1891  all  the  accused 
went  into  the  Rajapur  reserved  forest  and  removed  therefrom  Forest  produ- 
ce, i.6.,  two  carl  loads  of  grass  worth  rupees  4,  without  a  permit  as  required 
by  Rule  3  of  the  rules  framed  under  section  41  of  the  Forest  Act  and  they 
thus  committed  the  offence  contemplated  in  clause  (g)  of  section  25  of  the 
Act  and  punishable  under  the  last  clause  of  the  section.  The  Third  Glass 
Magistrate  convicted  them  under  clause  (g),  and  also  under  clause  {d)  of 
section  25  holding  there  were  two  separate  offences. 

In  making  this  present  reference  to  the  High  Court,  the  District 
Magistrate  of  Khandesh  observed,  "Assuming  for  the  moment  that  an 
offence  under  clause  (d)  occurred  it  is  absorbed  in  constituting  the  major 
offence  under  clause  {g)  just  as  house  trespass  is  a  necessary  ingredient  of 
theft  in  a  house  (section  380,  Indian  Penal  Code)  and  a  separate  convic- 
tion and  sentence  under  clause  (d)  is  then  wrong  in  law.  At  the  same 
time,  however,  I  am  respectfully  of  opinion  that  no  offence  under  clause  (d) 
was  committed  as  the  trespass  therein  referied  to  is  *'the  trespass  of  cattle" 
not  of  men  as  the  Magistrate  3rd  Class  appears  to  have  held,  and  the  con- 
viction  and  sentence  under  this  clause  should  then  be  reversed." 

Order. The  Court  is  of  opinion  that  clause  (d)  of  section   25   of  Act 

VII  of  1878  makes  punishable  the  trespass  of  a  human  being  in  a  reserved 
forest.  The  sentences  of  fine  not  being  excessive,  the  Court  sees  no  reason 
to  interfere. 


22  April  1892.  Jardins  &  Tblang,  J  J* 

Oovernment  of  Bombay  v.  Kallapa.t 

Indian  Forest  Act  (VII  of  X^n^-CaUleTreifaiM  Aei(Iof  1S71),  See.  ll^Trespaes^ 

Beetrved  Foreex,  - 

Where  the  cattle  do  not  go  into  the  reserved  foreet  of  themselves  but  are  driven  into  it    by 

the  accused,  thcj  are  liable  to  seizare. 

The  accused  were  charged  first  with  the  offence  of  grazing  cattle  in   a 

reserved  forest  without    proper  authority,   under    section   25   (d)  of  the 

Indian  Forest  Act,  and  secondly  of  forcibly  opposing  the   seizure   of  cattle 

liable  to  be  seized  an  offence    punishable  under    section   24   of  the  Cattle 

^Criminal  Buling  21  of  18W.    Criminal  Rerefence  No.  45  of  1892. 
fOriminal  Ruling  22  of  1S92.    Criminal  Appeal  No.  68  cf  1892. 
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Trespass  Act,  1871.     They  ware  placed  befoit  the  Second  Glass  Magistrate 
of  Jamkhedy  who  acquitted  them. 

Per  OaRiAM  :— The  Magistrate  acquitted  the  accused  of  the  charge 
under  section  24  of  Act  I  of  1871  on  the  ground  that  there  was  no  trespass 
seeing  that  the  cattle  had  not  g<me  into  the  reserved  forest  of  themselves 
but  had  been  driven  into  it  by  the  accused.  This  construction  of  the  word 
**  trespass  *'  is  in  our  opinion  wrong. 

Under  Act  VII  of  1878,  section  69,  and  Act  I  of  1871  section  II  the 
cattle  were  liable  to  seizure. 

We  convict  both  prisoners  uader  section  24  of  Act  I  of  1871  and 
sentence  each  to  a  fine  of  Rs.  5  or  five  days'  rigorous  imprisonment  in 
default. 


^«  April  1892.  Jari>,hi  &  Tiling,  JJ. 

Queen-Emppess  v.  Jamaludln.* 

Ftnal  Code  {Act  XLFcfU60),  Sees.  S4,  804— JBw7   epirit-^ExoreUing  evil  spiritM. 

The  accaf ed,  in  exorciiing  the  Bpirits  of  a  girl    whom  they  believed  to  be  pofseMed  ob- 
jected her  to  a  beating  which  reralted  in  her  death: — 

Held,  that  they  shoiild  be  oonvicted  of  calpable  homidde  not  amounting  to  murder. 
Per  Curiam.— We  accept  generally  the  view  of  the  facts  stated  by  the 
learned  Sessions  Judge.    It  has  not  been  contended  either  by  Mr.  Bhat  who 
appeared  for  the  prisoners  Nos.  2  and  Sj-or  by  Rao  Saheb  Wasudeo  Kirtikar 
for  the  Crown,  that  the  findings  on  the  tacts  are  not  in  accordance  with  the 
evidence.     The  woman  Qidowa..  whose  age  was  under    18  years,   had  come 
from  her  husband's  to  her  father's  house,  and  complained  of  some  pain  in  the 
back.     At  her  own  desire,  and  with  her  father's  consent,  she   consulted  the 
first  prisoner  Jamaludin,  who  is  an  exorcist    of  spirits  supposed  to  take  up 
their  abodes  in  people's  bodies.  Mr.  James  Campbell,  the  learned  editor  of 
the  Bombay  Gazetteer ,  has  given  us  references  to  the  Dharwar   Volume  22 
Appendix  B,  and  the  Eolhapore  Volume  24,  Appendix  D,  for  information 
about  the  common  beliefs  of  the  people  on  the  subject  of  these  bhuts  or  de- 
mons, and  their  exorcisms  and  other  modes  of  cures.     It  is   not   contested 
that  Gidowa  did  not  consent  to  a  certain  amount  of  violence  being  used  to 
her  by  the  first  prisoner  to  drive  out  the  supposed  spirit    which  appears  to 
have  been  looked  upon  as  the  ghost  of  some  woman    deceased.     We  find  no 
evidence   showing  that  she  consented  to  sucb   great  violence  as  was  used. 
Jamaludin  brought  in  the  second  prisoner,  and  he  joined  in    beating    her. 
She  was  also  trodden  upon  and  kicked.     She  seems  to   have   stimulated  the 
departure  of  the  spirit  and  to  have  run  away,  pursued  by  these   prisoners; 
she  fell  down  several  times,  and  the  beating    and  kicking    were  renewed. 
•Criminal  Appeals  Noe.  45, 46,  47  of  1S9S, 
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After  this  the  third  priKmer  i^ppeared  from  the  TilUge  and  joined  in  the 
assault,  using  his  fists  on  her  sides.  Thereupon  she  died,  and  it  is  proyed 
by  the  medioal  witness  that  there  were  many  wales  on  her  skin,  and  that 
the  lungs  and  kidneys  were  ruptured.  The  Sessions  Judge  has  sentenced  "all 
three  prisoners  to  transportation  for  life  as  murderers.  He  finds  that  they 
had  no  actual  intention  to  kill.  The  prisoners  said  they  were  ^'  possessed  "^ 
at  the  time,  and  were  thus  unable  to  recollect  what  they  did.  The  first 
prisoner  speaks  to  this  possession  being  that  of  a  spirit  called  Madar  Sa- 
heb;  the  other  two  appear  to  have  professed  to  have  the  god  Hanuman  in- 
dwelling in  them  for  the  time  being.  But  before  the  Magistrate  the  third 
prisoner  denied  that  any  such  entry  into  him  of  a  god  had  occurred.  It 
nas  been  argued  here  that  this  state  of  enthusiasm  was  an  unsoundness  of 
mind  destroying  the  power  of  self  control,  and  that  this  condition  resembles 
that  of  a  man  in  an  epileptic  fit,  or  odc  of  those  people  who  in  different 
ages  or  countries  assert  themselves  or  are  believed  to  be  possessed 
by  an  evil  spirit.  It  was  argued  also  that  section  84  of  the  Penal  Code 
about  insanity  entitles  them  to  acquittal.  But  under  section  105 
of  the  Evidence  Act  the  burden  of  proving  this  ej^ception  lies  on  them,  aad 
we  are  of  opinion  that  there  is  no  evidence  of  unsoundness  of  mind.  Their 
mere  assertions  that  they  were  '^possessed"  by  gods  are  not  cogent;  it 
may  be  that  they  acted  in  the  way  they  did  in  order  to  give  the 
patient  more  confidence.  They  do  not  appear  to  have  lost  self-control^ 
Any  how  it  is  admitted  that  their  excited  condition  was  one  to  which  they 
attained  voluntarily ;  and  it  i3  to  prevent  people  by  putting  themselvea 
into  such  states  doing  harm  to  others  that  penal  laws  are  enacted.  Then 
it  was  argued  that  section  88  applied  in  their  favour.  But  we  agree  with 
the  Judge  in  thinking  that  there  was  such  absence  of  due  care  and  atten-^ 
tion  as  makes  that  exception  inapplicable.  It  is  not  shown  that  the 
treatment  used  had  caused  cures  before  ;  or  that  such  great  violence  was 
at  all  essential  to  the  cure.  Thus  the  case  difiers  from  many  of  those 
where  surgeons  mOre  or  less  unskilled  have  been  tried  for  deaths  caused 
under  their  risky  operations.  We  drew  attention  to  the  case  of 
emasculation  :  Queen  v.  Baboobden  Higrah  and  others  (1)  and  of  the  snake- 
charmers  :  Queen  v.  Punai  Fattama  and  another  (2).  Qu^U'EmTprees 
V*  Oanesh  (3).  The  case  of  Sukaroo  v.  Qtteen^EmpreiB  (4)  of  an 
operation  for  internal  piles  was  cited  to  us.  It  was  argued  that 
the  ofience,  if  any,  was  not  murder;  but  culpable  homicide  or  rash  and 
negligent  act  resulting  in  death.  In  most  of  the  cases  this  lenient  view 
has  been  taken.  On  careful  consideration  of  the  findings  of  the  Judge 
we  are  of  opinion  that  when  the  intention  and  knowledge  of  the  prisoners 
(1)  S  W.  B.,  7.    (S)  a  Beng.  L.  R.  25.    (S)  m  B.  5  Cal..  S67.    (4)  I.  L,  B^  U  Ca].,  MS. 
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as  foond  by  the  Judge  are  compared  with  the  definitions  of  the  Penal  '^Ood^t 
it  results  that  the  conyietions  diould  have  been  for  culpable  homicide 
under  the  last  part  of  section  304  and  not  for  murder.  S6e  the  differences 
in  the  definitions  as  stated  by  MdviU,  J.,  in  Beg.  y.  0(ymid{5).  We 
think  also  that  this  view  of  the  nature  of  the  offence  is  fully  borne  out 
by  the  circumstances  shown  in  the  evidence.  We  change  the  convictions 
of  murder  to  culpable  himicide  not  amounting  to  murder,  and  alter  the 
the  sentence  on  each  prisoner  to  one  of  three  years'  rigorous  imprisonment. 


IS  May  1892,  Batliy  <fc  PARaois.JJ. 

Queen-Emppesui  ▼.  GanpatL* 

Ptmal  Code  (Act  XLr  of  I860),  Sees,  95%,  99-^ooKe^BMnning  awof-^PtoMt  preventing 
the  eoeHie—CoeHie  seizing  ike  peon^s  wriet^Crimimal  fene. 

The  accused  who  had  been  broaght  to  a  certain  place  to  aerre  at  a  coolie  attempted  to 
ran  away}  bot  was  obstmcted  and  prevented  from  doing  so  bf  the  complainant,  a  peon  in 
the  Mamlatdar's  Oflfice.  In  the  straggle  which  ensncd  the  accused  seised  the  complainant's 
wrist,  for  which  he  was  convicted  of  nsing  criminal  force  under  taction  85S,lndian  Penal  Ck)de:* 

HMf  that  as  the  act  of  the  complainant  was  altogetfier  illegal  and  amounted  to  wrongful 
restraint  the  second  para  of  section  09,  Indian  Penal  Code,  did  not  apply  and  the  accused 
had  committed  no  offence. 

Pbr  Curiam: — The  accused  has  been  convicted  of  using  criminal  force 
otherwise  than  on  grave  and  sudden  provocation  (section  352  of  the 
Indian  Penal  Code)  and  punished  with  a  fine  of  Rs.  10.  The  facts  of 
the  case  stated  by  the  Magistrate  show  that  the  accused,  after  he 
had  been  brought  to  a  certain  place  to  serve  as  a  coolie  to  carry  the 
Collector's  kit,  attempted  to  run  away;  but  was  obstructed  and  prevented 
doing  so  by  the  complainant  who  was  a  peon  in  the  Mamlatdar's 
office.  The  nature  of  the  obstruction  is  not  set  out  but  it  certainly 
amounted  to  a  detention  in  which  a  struggle  ensued  in  the  course  of  which 
the  accused  seized  the  peon  by  the  wrist  and  attempted  to  get  away.  The 
Magistrate  says  that  the  accused  was  not  justified  under  section  99  of 
the  Penal  Code  in  using  any  criminal  force  to  the  complainant  but  the  act 
of  the  complainant  in  detaining  the  accused  was  altogether  illegal  and 
amounted  to  wrongful  restraint  and  the  accused  had  the  right  to  defend 
himself  against  such  an  act.  As  the  accused  did  not  inflict  any  more 
harm  than  was  necessary  for  the  purpose  of  defence,  he  has,  committed 
no  offence  and  his  conviction  is  illegal.  We  reverse  it  and  order  that 
the  fine,  if  paid,  be  refunded. 


(6)  I«  Iw  B*  1  Bom,,  848,    ^Criminal  Ruling  28  of  1892.    Criminal  Reyiew  Nob  187  of  18»S. 
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Ifi  May  1892.  Bayubt  &  Pabsovs,  JJ. 

Queen-KmpPMM  ▼.  Suita.* 

Bombay  DUtriel^unicipal  A9t  (Awi,  Act  VI  qf  187S),  8§e.  tH—Mmrkti^^cUinf 
^ik^Romd  tide. 

The  accQfed  told  a  nnall  qoantitj  of  fish  on  the  romd  side  on  her  way  to  the  market  and 
was  eonvicted,  under  section  66  of  the  Bombay  District  Mnnicipal  Act,  of  nsing  for  sale  a 
place  other  than  that  licensed  by  the  Municipality: — 

Held,  that,  as  it  did  not  appear  that  any  direction  was  issued  by  the  lianicipalily  to 
the  effect  that  no  place  should  be  used  as  a  market  except  the  one  licensed  by  them,  the 
couTiction  was  illegal. 

In  this  case  the  accused  was  convicted  under  sections  66  and  74  of 
the  Bombay  District  Municipal  Act,  1873,  of  u^ing  as  a  market  for 
the  sale  of  fish  a  place  other  than  that  licensed  by  the  Municipality 
for  that  purpose  and  was  sentenced  to  pay  a  fine  of  eight  annas.  The 
accused  appeared  to  have  sold  a  small  quantity  of  fish  on  the  road-side 
while  she  was  on  the  way  to  the  Municipal  maiket. 

In  referring  this  case  to  the  High  Court,  the  District  Magistrate 
of  Eanara  observed,  '^Tbis  cannot  be  held  to  be  using  the  place,  where 
the  fish  was  sold  as  a  market.  Moreover,  it  does  not  appear  on  the 
record  (i)  that  any  market  for  sale  of  fish  had  been  licensed  in  writing 
by  the  Municipality  or  (ii)  that  any  direction  had  been  issued  by  the 
Municipality  to  the  effect  that  no  place  should  be  used  as  a  market  except 
the  one  licensed  by  them/' 

Ordbr — For  the  second  of  the  reasons  given  by  the  Distict  Magistrate, 
the  Court  reverses  the  conviction  and  sentence  and  directs  that  the  fine, 
if  paid,  be  refunded. 


12  May  1892.  .Batlbt  <fc  Parsovs,  JJ. 

Queen-Emppess  v.  Linfirapa.t 

Indian  PencU  Code  {Act  XLTo/ISSO),  See.  i^^^Bulloek-^Eseape^^njury. 
The  accused's  bollock    escaped  from   a  herd  and  finding   its  way  into  a  hospital  which 
was  close  by  the  accused's  house  ate  up  some  clothes.    The  Magistrate  convicted  him  of  an 
offence  under  section  «8»,  Indian  Penal  Code:— 

Bald  thai  the  conviciion  could  not  be  sustained  becaase  it  was  through  no  negligence 
of  the  accused  that  the  bullock  escaped,  and  after  the  escape  the  accused  had  done  all 
he  could  to  find  it. 

In  this  case  the  facts  proved  were  that  the  accused's  bullock 
Btrayed  into  the  Hospital  Assistant's  quarters  and  chewed  some  clothes 
which  were  hanging  there  damaging  them  to  the  extent  of  Rs.  4-2-0,  For 
this,  the  accused  was  convicted  by  the  Second  Class  Magistrate  of  Bijapur 
of  an  offence  under  section  289,  Indian  Penal  Code  and  was  sentenced  to 

pay  a  fine  of  six  rupees. 

•Criminal  Ruling  24  q/'lS92.    Crimioal  Reference  No,  41S  of  1SS8. 
tCriminal  Reference  No.  47  of  IS99. 
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The  District  Magistrate  of  Bijapuri  being  of  opinion  that  the  convic- 
tion was  illegal,  referred  the  case  for  the  orders  of  the  High  Court,  observ- 
ing:- 

'  <^The  bullock  was  a  new  purchase  and  lost  its  way  apparently  when 
returning  at  night  and  strayed  into  the  Hospital  Assistant's  room  instead 
of  into  its  owner's  house,  the  two  houses  being  near. 

''The  Magistrate  states  the  accused  was  negligent  in  allowing  it  to 
accompany  the  other  cattle,  and  in  looking  elsewhere  than  where  it  was 
when  it  disappeared.  He  states  that  as  the  house  to  which  it  strayed 
contained  children  and  that  there  was  the  greatest  likelihood  of  harm 
being  done  to  the  children  sleeping  there,  that  therefore  all  that  is  neces* 
sary  to  have  a  conviction  under  section  289  is  established. 

''I  think  the  Magistrate  has  totally  misapprehended  the  purport  of 
section  289  of  the  Indian  Penal  Code.  There  is  no  evidence  or  allegation 
that  the  animal  was  a  dangerous  one,  much  lees  that  the  owner  knew 
it — I  do  not  also  see  that  there  was  any  probable  danger  of  grievous  hurt. 
It  is  true  the  animal  chewed  and  destroyed  some  clothes  and  no  doubt 
its  owner  is  morally  and  probably  legally  liable  to  the  Hospital  Assistant 
for  their  value  but  I  think  the  law  has  been  strained  most  unduly  to  enable 
this  damage  to  be  recovered  in  a  criminal  Court,  and  that  the  conviction  is 
not  justified." 

Pbb  Curiam:— The  accused's  bullock  escaped  from  the  herd.  The 
Magistrate  finds  that  the  omission  of  the  accused  to  search  for  it  in 
the  hospital  which  was  close  to  his  house  and  where  he  ought  naturally 
to  have  suspected,  it  would  go,  was  such  negligence  as  to  bring  him 
within  the  provisions  of  section  289  of  the  Indian  Penal  Code  and  so  has 
found  him  guilty  because  the  bullock  went  into  the  hospitstl  and  ate 
up  some  clothes  belonging  to  the  Hospital  Assistant. 

We  do  not  think  that  the  conviction  can  be  sustained.  It  was 
through  no  negligence  of  the  accused  that  the  bullock  escaped  and  after 
the  escape  accused  appears  to  have  done  all  he  could  to  find  it.  The 
section  refers  to  animals  in  possession  and  of  probable  danger  to  human 
life  or  grievous  hurt.  It  is  difficult  to  see  how  any  such  danger  could 
be  calculated  to  arise  from  the  nature  of  the  beast  itself  in  the  present 
case.  We  reverse  the  conviction  and  sentence  and  order  the  fine,  if 
paid,  to  be  refunded. 


i?  June  1892,  Bitlet  &  Parsons,  JJ. 

Queen-Bmppess  v.  Amlna.* 

Indian  Penal  Code  (Aei  XL  To/ 1860).  See.  ^IB^Dead  body^Child^Seeret  disposal. 
""^  '  ^Criminal  Appeal  No.  SO  of  1S9S.  ~~— 
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▲  woAtn  iMTiBg  been  delivered  «f  a  dead  eliHd,  left  it  at  the  place  of  Urth  whiph  was  ia 
the  oompoand  of  her  haase  and  told  no  one  about  it  :— 

Heldt  that  npon  these  facte  she  conld  aot  be  convicted  of  an  offence  under  section  S18,  Indian 
Penal  Code, 

Pbr  Curiam  : — The  appellant  is  found  by  the  Sessions  Judge  to  have 

been  delivered  of  a  dead  child  and  to  have  left   it    at   the   place  of.  birth 

which  was  in  the  compound  of  her  house  and  to  have  told  no  one  of  the 

birth.     On  these  facts  he  has  convicted  the  appellant   under   section  818 

of  the  Indian  Penal  Code.     As,  however,  there   was  no  secret  burying  or 

otherwise  disposing  of  the  dead  body  of  the  child,  we  are   of  opinion   that 

the  conviction  is  illegal  and  we  reverse  it  and  direct  that  the  appellant  be 

acquitted  and  set  at  liberty. 


16  Jun$  1892.  Jabdinb  <fe  Tklaso,  )J. 

Queen-EmppMis  v.  Ramaswamy.* 

Oriminid  Procedure  Code  {Act  X  of  ISSt),  Sec.  (m^BxfCiues^Accuied,  bringing    af^ 
before  a  Magistrate* 

Section  546  of  the  Code  of  Criminal  Proeednte  does  not  apply  to  each   expenses  at  are  in* 
aarred  in  bringing  the  person  of  the  offender  before  the  Magistrate. 

Ordbb. — The  Court  returns  the  record  and  proceeding  with  the  remark, 
for  the  future  guidance  of  the  Magistrate,  that  section  545,  Criminal  Proce- 
dure Code,  does  not  apply  to  such  expenses  as  are  incurred  in  bringing  the 
person  of  the  offender  before  the  Magistrate. 


16  Jum  189^.  Jabdivb  &  Tklano  JJ. 

Queen-Bmppess  v.  Vlthu.t 

Penal  Code  {Act  XLTo/lSSO),  fifecdfO— Conlroel  o/'#ervfce—Machhwa  Omtve^ing  cfpaddgm 

A  faihire  of  a  contract  to  conrej  paddy  in  one*8  machhwa  is  not  an  offence  under  490  of 
the  Indian  Penal  Code,  as  there  is  no  contract  for  personal  serfice  of  the  accosed. 

The  accused  was  tried  by  the  Second  Class  Magistrate  of  Quhogar 
for  an  offence  under  section  490  of  the  Indian  Penal  Code,  for  a  breach 
of  contract  of  service  during  voyage,  in  that  th^  accused  made  a  contract 
with  tbe  complainant  Ganesh  to  start  on  the  26th  December  1891  to 
fetch  paddy  in  his  own  (accused's)  maehhawa  from  Roha  in  Alibag  and 
illegally  omitted  to  do  so. 

Order. — The  Court  reverses  the  conviction  and  sentence  and  directs 
return  of  the  fine,  on  the  ground  that  there  was  no  contract  for  the 
personal  service  of  the  accused. 


Criminal  Buling  25  of  1892.    Criminal  Beriew  No.  171  of  1892, 
tCrtrntaol  Buling  28  of  1892.    Criminal  Review  No.  178  of  1892. 
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IS  Jk$n$  1892.  JiiMRi  &  TfiLAVd,  J  J. 

Que6n-Kmpi»e«i  v.  PvQja.* 

nUag^  BMte  Act  (Bm.  Aei  nil  tf  1M7),  See.  16  (8)— IFe-Ito— IVtiiXv— BMer«o<i«— 

Section  16.  clause  S  of  Jhe  Bombay  Village  Poliee  Act,  1878,  applies  to  offences  regarding 
public  wells,  tanks  or  reservoirs,  bnt  not  to  offences  regarding  rirers. 

In  case  1,  the  accused  Punja  was  charged  with  having  spoiled  the 
drinkable  water  of  the  river  Parashari  by  washing  a  kettle  in  it,  and 
in  case  2  the  accused  Bapu  was  charged  with  having  spoiled  the  water  of 
the  same  river  by  washing  a  cloth  in  it.  They  were  sentenced  by  the 
Police  Patel  of  Pimpalgaon  to  pay  a  fine  of  eight  annas  each  under  clause  2 
of  section  16  of  Act  III  of  1867. 

The  District  Magistrate  in  making  this  reference  observed :  ''The 
sentence  is  illegal  in  both  the  cases  as  section  16  clause  2  of  Act  VIII  of 
1867  applies  to  offences  regarding  public  wells,  tanlLS,  or  reservoirs,  but 
not  to  offences  regarding  rivers." 

Order. — ^The  Court  sets  aside  the  convictions  and  sentences  for  the 
reasons  stated  by  the  District  Magistrate. 


^  My  1892.  Jabdihi  &  TsLiNO,  JJ. 

Queen-Emppess  v.  Chaples  BSaelvop.t 

Oantonem$nt  Act  {III  </lS64),  Oh,  III,  Bute  50 ^Hovse^But ^Lattice  work  strueiurg. 

A  strnotare  of  lattice-work  erected  as  a  fowl  ran  in  the  compoand  of  a  house  in  a  Caa- 
Sonement  is  not  a  house  or  a  hut  within  the  meaning  of  Role  SO,  Chapter  III,  Cantonement  Act, 
1864. 

Per  Curiam  : — ^The  question  here  is  whether  the  structure  set  up  by 
the  appellant  is  such  a  building  as  rule  60  refers  to.  The  Cantonement 
Magistrate  in  his  judgment  states  it  to  be  ^^  i^n  unroofed  courtyard  to  a 
servant's  house,  made  of  lattice  work,  with  strong  wooden  uprights  and 
rails  laid  along  the  top  of  the  uprights."  It  is  put  up  for  keeping  fowli 
in,  and  the  only  witness  examined,  Captain  Cahusai,  says  it  is  not  what 
he  would  call  a  house  or  hut.  We  are  of  the  same  opinion  that  the  struc- 
ture does  not  come  within  the  ordinary  meaning  of  these  words.  More- 
over, a  penal  provision  is  not  to  be  strained  against  the  suljeot.  The 
Cantonement  Magistrate  is  in  error  in  supposing  that  rule  50  prohibits  a 
resident  in  a  Cantonement  from  erecting  anything  whatever.  It  is 
carefully  limited  to  houses  and  huts.  There  may  indeed  be  smaller  or 
more  temporary  erections  which  do  not  come  within  the  meaning  of  these 
two  common  words ;  and  which  under  certain  circumstances  may  be 
objectionable  from  a  sanitary  point  of  view  or  as  encroachments  on  roads. 

^Criminal  Ruling  27  of  ISOS.    Criminal  References  No«,  55  and  56  of  ISM, 
^Criminal  BuUng  29  of  1882.    Criminal  Appeal  No.  ISO  id  1892. 
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Such  things  are  dealt  with  in  rule  51  ;  but  there,  plain  words  are  added 
such  as  **  shed  enclosure,  awning,  or  chubootras/'  As  no  such  words  are 
used  in  rule  50,  the  only  possible  construction  is  that  rule  50  does  not 
apply  to  these  minor  structures.  It  appears  that  the  structure  is  not 
objectionable  from  the  point  of  view  of  rule  51.  For  the  above  reasons  we 
reyerse  the  conviction  and  sentence,  and  direct  the  return  of  the  fine,  if 
levied. 


14  July  1892.  Jabdinb  &  Tbukg,  JJ. 

Queen-Emppess  v.  RavJL* 

Village  Pblie§  Aet{Bom,  Act  mi cf  l$$7\  See.  15  {l)^Befu§al  to  answer  questioner 
BoUce  Patel-^Order  lawfiUly  issued  by  PoUee  Fatel  fersenally. 

The  refusal  to  answer  qaestione  put  by  a  Police  Patel  in  a  criminal  proceeding  is  not 
**refasal  to  obey  a  lawfol  order  iasned  bj  a  Police  Patel  peraonalljr''  within  the  meaning 
of  section  15  (1)  of  the  Bombay  Village  Police  Act,  IS67. 

In  this  case  the  Police  Patel  of  Yirvad  Budruk  convicted  and  sentenced 
Raoji  to  pay  a  fine  of  Re.  1  for  refusal  to  give  answers  to  the  questions, 
in  a  criminal  proceeding  before  him  in  which  he  was  charged  with 
having  committed  a  petty  assault  under  section  15  of  the  Bombay  Village 
Police  Act,  1867.  ''The  conviction  and  sentence,"  the  District  Magistrate 
of  Sholapur  stated,  ''appear  illegal  because  refusal  to  give  answers 
to  the  questions  put  by  a  Police  Patel  to  an  accused  person  in  a  criminal 
proceeding  is  not  a  disobedience  to  the  lawful  order  issued  by  such  Police 
Patel  personally  within  the  meaning  of  section  15  of  Act  VIII  of  1867 
(Bombay)." 

Order. — The  Court  for  the  reasons  stated  by  the  District  Magistrate 
reverses  the  conviction  and  sentence,  and  directs  that  the  fine,  if  paid, 
be  refunded. 


14.  July  1892.  Jabdine  &  Tblang,  JJ 

Queen-EmppeMi  v.  Adevepi>a*t 

Forest  Aet  ( r/I  <^  187S),  Sec.  75  Bule^  i-^Beward-^Amount^Apjfortionment  <^  reward. 

It  is  not  competent  to  a  Magistrate  to  order  a  reward  to  be  less  than  one-half  the  amonnt  of 
the  fine ;  and  when  the  reward  is  to  be  distribated  among  more  tluin  one  person*  the  apportion- 
ment thereof  vests  in  the  Conservator  of  Forest. 

This  was  a  case  under  sections  32  (6)  and  25  {g)  of  the  Indian  Forest 
Act,  1878,  disposed  of  by  Azam  Subrao  2nd  Class  Magistrate  of  Murgod. 
The  sentence  passed  in  the  case  was  that  the  accused  had  to  pay  a  fine 
of  Rs.  20  (Rupees  eight  for  the  first  ofience  and  rupees  twelve  for  the 
second).  Out  of  the  fine  imposed  the  Magistrate  ordered  Rs.  3  to  be  paid 
as  reward  to  the  informer,  and  Rs.  5  to  the  investigating  Forest  officer. 

^Criminal  Buling  30  oj  189S.    Crimioal  Reference  No.  69  of  1893, 
^Oriminal  Buling  31  o/1892.    Crimical  Reference  No.  70  of  1898. 
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The  Distriot  Magistrate  of  Dharwar,  in  referring  the  case  for  the 
orders  of  the  High  Court  y  obseryedf '' This  latter  portion  of  the  sentence 
is  illegal  under  Rule  1  of  the  rules  under  section  75  of  the  Forest  Act  (vide 
page  90  of  the  compilation  c^  general  rules  in  force  in  the  Revenue 
Department  by  OoTdeau(c)y  by  which  a  Magistrate  has  no  power  to  grant 
a  less  reward  than  one-half  of  the  fine  and  when  the  reward  is  to  be  paid 
to  more  than  one  person,  the  apportionment  vests  in  the  Conservator  of 
Forests.  In  the  present  instance,  the  amount  of  fine  is  Rs.  20  and  the 
reward  offered  is  Rs.  8  ;  and  besides  is  divided  by  the  Magistrate  himself 
between  different  individuals,  which  is  illegal  as  already  shown  above,  and 
should  therefore  be  set  aside." 

Order. — For  the  reasons  stated  by  the  District  Magistrate,  the  Court 
sets  aside  the  part  of  the  order  about  reward  %nA  directs  the  trying  Magis- 
trate to  pass  a  new  order  conformable  to  Rule  1  made  under  section  75  of 
Act  VII  of  1878. 


28  July  1892.  Jardine  <^  Tblang,  JJ, 

Queen-iBmppeflui  v.  Hapf.* 

Criminal  Procedure  Code  {Act  Xcf  ISSS),  Sect.  560,  552,  547,  8S6^  SSJ^CompensatUm^ 
Pine^Impriswment. 

The  words  used  in  section  660  of  the  Code  of  Criminal  Procedure  are  similar  to  those 
used  in  sections  553,  547  of  the  Code.  They  do  not  empower  ajMagistrate  to  award  imprison- 
ment in  the  order  for  payment  of  compensation.  They  provide  a  procedure  for  the  levy  of 
the  payment,  viz,  that  for  levy  of  a  fine  under  sections  8S6  and  887,  It  is  only  when  the  pay* 
ment  cannot  be  recovered  that  the  Biagistrate  is  empowered  to  award  imprisonment. 

In  this  case  the  First  Glass  Magistrate  of  Satara  in   a  case  instituted 
in  his  Court  under  section  323,  Indian  Penal  Code,  found  the  complaint  to 
be  a  frivolous  and  vexations  one.     He,  therefore,  ordered   the  complainant 
to  pay  Rs.  5  as  compensation  to  the  accused  or  in  default  to  undergo    eight ' 
^ays'  simple  imprisonment. 

Judgment. — The  words  used  in  section  560,  subsection  I,  Clause,  2  of 
the  Code  of  Criminal  Procedure  are  similar  to  those  used  in  sections  552  and 
547.  They  do  not  empower  a  Magistrate  to  award  imprisonment  in  the 
order  for  payment  of  compensation.  They  provide  a  procedure  for  the 
levy  of  the  payment,  vi«.,  that  for  levy  of  a  fine  which  is  prescribed  in 
sections  386  and  387.  It  is  only  when  the  payment  cannot  be  recovered 
that  the  Magistrate  is  empowered  to  award  imprisonment.  The  Court  re- 
turns the  record  with  these  remarks. 


•Criminal  Ruling  32  of  lS9:i.    Criminal  Ke?iew  No.  263  of  1S92. 
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S  AttguH  1892.  Jabdihb  8t  Tilaho^  JJ. 

Quean-Emppess  ▼•  Takub.* 

CrimiMl  Procedure   Code  {Act  X  of  1888).  Set.  ZVJ^Pardom^Conditional  pardam. 

One  of  the  acciued  was  (eodered  a  pardon  on  condition  that  he  ihonld  profesa  to  hay« 
been  present  when  the  death  occurred  and  to  haye  perional  knowledge  of  the  circmnstanoeo 
under  which  the  offence  occurred: — 

Held^  that  such  a  condition  could  not  be  attached  to  a  tender  of  pardon  as  the  only 
condition  which  the  law  allows  is  stated  in  section  887.  Criminal  Procedure  Code;  and  that 
the  law  should  be  so  worked  that  the  temptation  to  the  accomplice  to  strain  the  truth 
should  be  as  slight  as  possible. 

Per  Oubiam: — The  full  and  careful  Judgment  recorded  by  the  Ses- 
sions Judge  who  convicted  the  three  prisoners  enables  us  to  understand 
the  value  he  attached  to  the  stateniffents  of  the  different  witnesses  and 
the  inferences  he  drew  from  the  evidence.  He  has  also  recorded  with 
equal  clearness  the  opinions  of  the  three  assessors  who  all  differed 
from  the  learned  Judge  and  were  of  opinion  that  the  guilt  of  the 
prisoners  was  not  proved.  The  whole  case  has  been  fully  argued  before 
us  by  Mr.  Invenvrity  and  Mr.  AyU  for  them  and  the  Government  Pleader 
for  the  GrowfL. 

We  do  not  think  it  is  proved  that  the  woman  Bay  a  met  her  death 
by  murder.  There  were  no  marks  of  violence  on  the  corpse;  and  there 
is  no  statement  by  any  eye-witnesses  as  to  the  time,  place  or  manner 
of  her  death.  She  appears  to  have  been  drowned  and  the  dead  body 
was  found  on  the  seashore  on  the  3rd  March. 

The  prosecution  theory  rests  on  direct  evidence  chat  the  prisoner 
Yakub  induced  Baya  about  10  p.m.  on  the  2nd  March  to  embark  with 
him  in  a  boat  to  go  to  Ratnagiri  to  the  native  theatre  there  :  and  that 
the  other  prisoners  Mahomed  and  Silleman  accompanied  them.  The 
chief  witness  about  this  is  Hari  Gopal.  He  says  he  went  with  Takub 
to  call  Baya  and  saw  them  all  start  from  the  bunder.  He  and  his 
daughter  Jani  say  they  facilitated  a  meeting  between  Baya  and  Yakub  ai 
Hari's  house  in  the  morning  of  the  same  day.  As  Hari  is  not  all  sup- 
posed to  be  an  accomplice  in  any  crime,  we  think  the  fact  that  he  was 
taken  into  confidence  is  an  indication  that  the  intentions  of  the  prisoners 
were  not  criminal.  But  we  are  not  disposed  to  believe  altogether  the 
story  he  narrates.  The  little  daughter  of  Baya  contradicts  him  and 
says  that  Mahomed  and  Silleman  came  with  Yakub  to  call  Baya  away. 
Moreover  she  does  not  mention  Hari. 

The  subsequent  threatening  of  Hari  by  prisoner  1  after  Baya's  death  is 
uncorroborated,  and  so  is  a  similar  occurrence  described  by  Eadir, 

There  was  apparently  no  reason  why  Mahomed  should  press  Baya  to- 
«Crtmtna2  Buling  S4  oj  lb92.    Criminal  Appeal  No.  186  of  189S. 
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meet  Yaktib  as  Ajiji  deposes*  The  eyideiice  of  tha  two  boatmen  about 
meetABg  the  boat  of  the  prisoaers  is  not  yery  material  especially  as  the 
date  of  that  occurrence  was  not  ascertained.  One  of  them  Inno  deposed 
to  improper  means  used  by  the  Police  to  induce  him  to  infor«i. 

It  seems  to  us  improbable  that  if  Baya  left  in  the  manner  described^ 
Ajgi  her  sister  who  was  with  her  shortly  before  and  saw  her  gaily  dressed 
with  her  own  and  Ajiji's  ornaments  on  should  have  had  no  knowledge  of 
Baya's  intentions  and  have  put  no  questions ,  more  especially  as  according 
to  the  theory  of  prosecution  Baya  was  about  to  cross  the  creek  to  Ratnagiri 
to  go  to  the  theatre,  leaving  three  young  children  alone  in  the  house,  her 
husband  being  absent  at  Bombay. 

The  witness  Hari  gave  inconsistent  reasons  to  explain  why  he  was 
inyited  to  go  with  Yakub  to  Baya's  house  to  call  her. 

It  is  we  think  to  be  regretted  that  no  Magistrate  took  part  in  the 
inquiry  following  the  discovery  of  the  corpse,  a  matter  for  which  sections 
173  and  174  of  the  Code  make  provision.  Rightly  or  wrongly  it  was 
assumed  by  the  police  who  held  the  inquest  that  no  crime  had  been 
committed  and  the  corpse  was  not  even  sent  for  medical  inspection. 

The  evidence  about  some  property  said  to  be  Baya's  being  afterwards 
found  does  not  affect  the  prisoners  Mahomed  or  Silleman.  It  is  open  to 
some  doubt  whether  the  ornament  marked  F  in  the  record  really  belonged 
to  Ajiji.  If  it  did  and  was  only  left  with  Baya  for  safe  custody  which  is 
not  altogether  a  probable  story,  the  conduct  of  Ajiji  in  taking  no  notice 
of  Ba}  a's  wearing  it  on  the  night  in  question  and  her  seeming  indifference 
to  the  fact  after  the  corpse  had  been  found  without  this  ornament  requires 
further  explanation.  The  theory  of  the  prosecution  does  not  account 
for  some  other  matters,  6.^.,*the  loss  from  Baya's  house  of  currency  notes 
and  clothes,  articles  which  she  was  not  likely  to  carry  with  her  tp 
the  theatre. 

On  these  grounds  we  think  the  prisoners  are  entitled  to  have  the 
convictions  and  sentences  reversed. 

The  Sessions  Judge  directed  a  tender  of  pardon  to  the  prisoner  Maho* 
med  which  was  refused.  It  appears  so  far  as  we  can  judge  from  the 
record  to  have  been  coupled  with  a  condition  that  the  prisoner  should 
profess  to  have  been  present  when  the  death  of  Baya  occurred,  and  to 
have  personal  knowledge  of  the  circumstances  under  which  the  offence 
alleged  by  the  prosecution  occurred.  We  are  of  opinion  such  a  condition 
could  not  be  attached  to  the  pardon  tendered.  The  condition  which  the 
law  allows  a  Court  to  attach  is  stated  in  section  337  of  the  Code  of 
Criminal  Procedure.  It  may  tender  a  pardon  to  an  offender  ''on  cOLdi- 
tion  of  his  making  a  full  and  true  disclosure  of  the   whole  of  the  circum- 
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stances  within  his  knowledge  relative  to  such  offence  and  to  every  other 
person  concerned  whether  as  principal  or  abettor,  in  the  commistion 
thereof.'*  He  is  not  to  be  bound  over  to  any  particular  narration.  Hie 
principle  is  that  the  law  should  be  worked  so  that  the  temptation  to  the 
accomplice  to  strain  the  truth  should  be  as  slight  as  possible.  Per 
Slaekhv/m,  J.  in  Wvnsor  v.  the  Queen  (1). 


S  Augutt  1892.  Jabdivb  &  Tslano,  JJ 

Queen-BmiipesNi  v.  Ramashettl.* 

rniage  Poliee  Act  {Bam.  Act  VllI  tf  1S67),  8ee9.  15,  16  {t^Inqmtt'-'^B^fiaal  to  S9rve 
— Police  PaUl^Boad'-'BidlocJi[Sf  unpoking  of  and  footing  ^Qffonee^ 

A  refusal  to  serre  on  an  inquest  when  called  on  bj  a  Police  Patel  specially  empowered 
nndet  aecfion  15  it  not  a  refnial  to  obej  a  lawfnl  order  of  a  Police  Patel,  punishable  bj  the 
Police  Patel  himself  nnder  section  15  of  the  Bombay  Village  Police  Act,  1867. 

The  unyoking  of  bullocks  and  feeding  them  on  a  road  is  not  an  offence  nnder  section  16 
<S)  of  the  Act. 

Thb  District  Magistrate  of  Eanara  in  making  the  present  reference 
remarked,  '*  In  the  first  case  one  Ramashetti  was  fined  Rs.  8  by  the  Police 
Patel  of  Soopa  Petta,  specially  empowered  under  section  15  of  the  Bombay 
Tillage  Police  Act  (VIII  of  1867)  for  refusing  to  serve  on  an  inquest.  A 
Patel  is  nowhere  empowered  to  issue  an  order  to  a  man  to  serve  on  an  in- 
quest. Only  section  11  of  the  Act  enacts  that  he  should  assemble  an  in- 
quest, and  the  second  clause  of  this  section  makes  the  refusal  to  attend, 
\mder  certain  circumstances,  punishable  by  a  Magistrate.  But  it  does  not 
appear  that  the  refusal  can  be  called  refusal  to  obey  a  lawful  order  so  as 
to  be  punishable  under  section  15  by  the  Patel  himself. 

'^  In  the  remaining  four  cases  the  same  Patel  convicted  and  sentenced 
four  persons  for  unyoking  their  bullocks  and  feeding  them  on  the  road 
under  clauee  3  of  section  16  of  the  Village  Police  Act.  This  clause  makes 
punishable  the  offences  of  depodting  in  forbidden  places  any  dJvrtj  fiUh  <yr 
rub&isA.  In  these  cases  there  is  no  depositing  of  dirt,  filth  or  rubbish, 
but  only  of  fodder.  Nor  is  there  anything  to  shew  that  the  place  where 
the  fodder  was  deposited  was  a  ^  forbidden  place. ' 

**For  these  reasons,  I  think  that  all  the  convictions  are  wrong  in  law." 

Order.  — The  Court  reverses  the  convictions  and  sentences  in  all  the 
five  cases,  for  the  reasons  stated  by  the  District  Magistrate. 


P  Augu»t  1892,  Jardihb  &  Tblano,  JJ. 

Balwantpao  v.  Ramohandpa.t 

High  Court^Oontempt  of  Court — Practice, 
The  power  of  the  High  Court  to  imprison  for  contempt  Is  irrespective  of  the  Code. 

(1)  L,  R.  I  Q.  B.,  31S.  *Criminal  Rultng  85  o/1892.  Criminal  References  Nob.  76  to  80  of  ISM, 
fCriminal  Application  for  Revision  No.  243  of  189S, 
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Per  Oubiam  :— It  is  admitted  that  the  injtuiotion  of  this  Oourt  wAs 
personally  seryed  <m  Ramohandra  on  the  28th  April  last  and  that  a  few 
days  afterwards  he  sent  a  pass  or  authority  to  a  third  person  to  remove 
some  wood  from  the  jungle  and  again  a  few  days  later  wrote  to  his 
servant  to  assist  the  third  person  in  the  removal.  We  are  of  opinion  that 
these  acts  are  distinct  breaches  of  this  Court's  order  and  that  the  dis- 
obedience amounts  to  contempt  of  Oourt.  The  excuse  offered  is  that  the 
third  person  is  the  vendee  of  Ramchandra  and  that  the  sale  occurred  before 
the  service  of  the  injunction.  We  do  not  think  the  affidavit  which  does 
not  declare  the  date  of  the  sale  can  be  treated  as  proof  that  the  sale 
occurred  before  the  28th  April.  But  even  if  it  were  so  treated,  we  think 
the  excuse  is  not  a  justification. 

The  power  of  the  High  Oourt  to  imprison  for  contempt  is  irrespective 
of  the  Codes,  Surendranctth  BaTurjee  v.  Chief  Justice  and  Judges  of  the 
High  Oourt  of  Bengal  (1),  Haseonbhoy  v.  Gowayi  Jehamgvr  JassawaUa 
(2),  Navivahoo  v.  Narotamdas  Candae,  (3)  Ma/rtin  v.  Lawrence  (4). 

We  will  pass  our  order  on  Monday  next  and  we  so  intimate  to  the 
pleader  of  Ramchandra  in  order  that  his  client  may  appear  before  us  on 
that  day. 


8  Somber  189^.  Pabsoks  &  Tblaho,  JJ. 

Queen-EmiipesNi  v.  Bahadainihah.* 

District  Mmidpal  Act  {Bom.  Acts  FT  qf  IS74,  and  II  qf  l^B4\8ees.  35,  86,  99^Bmls9 
-'Omission  to  eshilnt  printed  eopiet  in  temaoulor^Sanetum^Bsvenue  Commisaionsr^ 
Qovsmi^ent. 

The  omiMion  by  a  District  Manicipalitjr  to  keep  printed  copies  of  the  rales  in  the  Terna- 
cnlar  laDgaage  for  sale  as  required  hf  section  36  of  the  District  Mnnicipal  Ael  of  1SS4  does 
not  affect  the  vaUdity  of  the  rnles. 

The  approval  by  the  Beyenae  Ckmimissioner  of  the  rules  is  tantamoont  to  approval  by  the 
Oovernor^in-Coancil  within  the  meaning  of  section  09  of  the  District  Municipal  Act,  1S78. 

The  accused  was  convicted  by  the  First  Glass  Magistrate  of  Ahmed- 
nagar  and  sentenced  to  pay  a  fine  of  Rs.  10  under  rule  63  of  the  Ahmed- 
nagar  Municipal  Rules  of  the  16th  January  1879,  made  under  section  14 
of  the  District  Municipal  Act  VI  of  1873. 

The  Sessions  Judge  of  Ahmednagar,  in  referring  the  case  to  the  High 
Court  under  section  438  of  the  Code  of  Criminal  Procedure  remarked  as 
under  : 

<*  The  proviso  to  clause  I  of  section  14  of  the  Act  directs  that  no  rule 
shall  have  the  e^fiect  until  the  same  shall  have  been  approved  by  the  Govern- 
or in  Council  and  section  95  requires  that  the  rules  in  force  under    section 

(I)  L.  Bn  10  1,  A^  179.  C8)  I.  L,  R.,  7  Bom.,  1.    (8)  I.  L,  B.,  7  Bom^  6.    (4)  I,  L.  R.,  4  Ca^,  654  , 
*Cnmisal  BuUng   37  «f  1899.    Criminal  Reference  No.  S7of  169S, 
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14  of  the  Aet  diall  be  kept  at  tbe  Munioipttl  ofice  for  publie  inipe^ob,  and 
riiaU  be  printed  in  tbe  yemaonlar  language,  and  lold  at  a  reasonable  price. 

^'  On  enquiry  I  find  that  no  notification  was  ever  published  by  Govern- 
ment in  the  Qovernment  Qazatte  aooording  their  sanction  to  the  rules  and 
bye-laws  now  in  force  in  the  Municipality,  that  the  rules  as  they  exist  at 
present  are  couched  in  English  language  and  are  open  for  public  inspec- 
tion at  the  Municipal  office  and  that  they  have  never  been  translated  into 
vernacular  nor  are  they  printed  as  required  by  law. 

*^  It  seems  from  the  correspondence  on  the  subject  that  the  Commis- 
sioner, 0.  D.,  under  the  powers  delegated  to  him  by  the  Governor  in  Coun- 
cil as  laid  down  in  section  99  of  the  Act,  sanctioned  the  draft  rules  in  his 
letter  Mo.  1853  dated  the  19th  April,  1879,  subject  to  the  corrections  and 
additions  pointed  out  and  suggested  by  the  Collator  and  President.  It  is 
further  stated  that  the  Commissioner  C.  D.,  has  given  sanction  to  the 
Ahmednagar  Municipal  Rules.  But  as  a  matter  of  fact,  the  rules  as  stated 
above,  are  not  printed  and  so  the  provisions  of  section  95  are  not  fully  com- 
plied with. 

*'  In  these  circumstances,  I  am  inclined  to  think  that  unless  the  neces- 
sary requirements  in  connection  with  the  rules  are  carried  out,  they  have 
not  the/force  of  law  and  that  no  complaint  can  be  entertained  till  then 
under  any  of  the  rules  or  bye-laws." 

Obdbr. — Rules  under  section  14  of  the  Act  of  1873  kept  in  force  by 
section  35  of  the  Act  of  1884  become,  as  it  were,  part  of  the  Act  on 
approval  by  the  Governor  in  Council.  Under  section  99,  the  approval  of 
the  Commissioner  is  approval  by  the  Governor  in  Council ;  i.  e.,  on 
approval  by  the  Commissioner  the  rules  became  law  and  a  breach  of  them 
is  punishable.  The  omission  by  the  Municipality  to  discharge  its  duty 
as  laid  down  in  section  36  of  the  Act  of  1884  does  not  afiect  the  validity 
of  the  rules.  The  conviction  is  legal.  The  accused  does  not  plead 
ignorance  of  the  rule  by  reason  of  the  non-observance  of  the  provisions  of 
seeticm  36.    The  Court,  therefore,  returns  the  record  and  proceeding. 


S  September  1892.  Pabsohs  ft  TiLiLve,  ii. 

Queen-Bmppesis  v.  Dorabjl* 

AhkaHAei(Bom.A9i  nil  <^  191%),  6ecs.4»(g\  46  (O-Toitfy— i9«{/iii^  in  gMtmHtiu 
not  permuted  by  law^Oomtata, 

The  holder  of  a  UeenBe  and  his  gomaeta  were  eonricted  under  tection  45  (e)  of  the  Abkari 
Act,  187S.  for  selling  a  larger  qvantity  of  toady  than  permitted  bj  the  rules:— 

fltfid,  that  the  aet  of  the  gomaeta  fell  within  the  provisions  of  section  48  (g)  of  the  Act. 
The  accused  Dorabji,  a  servant  of  Sorabji  sold   toddy  weighing   four 
maunds  to  Nama  without  a  permit,   which  was  in  excess  of  four  gallons 
*Orimmal  Bulimg^%  of  1S9S.    Criminal  Reference  Mo.  89  of  i898« 
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-preflctibed  in  Goyernment  Notification  issued  und^r  section  17  of  the 
Bombay  Abkari  Act.  Dorabji  was  convicted  of  offence  under  section  45 
•{e)  of  the  Bombay  Abkari  Act,  1878,  and  sentenced  to  pay  a  fine  of  Rs.  30, 
Sorabji  was  sentenced  to  pay  a  fine  of  Rs,  20. 

The  District  Magistrate  of  Surat,  being  of  opinion  that  the  conviction 
and  sentence  passed  upon  Dorabji  was  illegal,  made  this  reference,  observ- 
ing, '^under  the  ruling  of  the  High  Court  No.  27  published  at  page  9 
of  Mr.  R.  K.  Desai's  Digest  of  Criminal  Rulings  the  licensee  is  reponsible« 
In  this  case  Dorabji  who  is  a  gomasta  (servant)  of  the  licensee  and  the 
licensee  Sorabji  are  both  convicted.  The  conviction  of  the  servant 
Dorabji  is  illegal". 

Order.— The  Court  declines  to  interfere  in  this  case,  since  the  act 
of  the  accused  is  an  offence  under  section  43  (j)  of  the  Act  and  the  punish- 
ment is  not  illegal  uiider  that  section. 


S  September  1892.    -  Parsons  <fe  Tslang,  JJ. 

In  pe  Oanffapam.* 

B(mihay  Abkari  Act  (Bom.  Act  Fill  cf  1878),  8ee$.  44  (»),  45  (c),^Hpdrom€tre^Preseribed 
quantity  of  liquor — Aeeounts^ 

The  not  keeping  of  a  hydrometer  is  made  an  offence  bj  section  44  (a)  of  the  Bambaj  Abkari 
Act,  ISTS. 

Mere  omissions  to  falfill  the  terms  of  the  license  are  not  pnnishable  ander  section  45  (e)  of 
^he  Act, 

Per  Curiam: — We  do  not  interfere  with  the  conviction  for  not 
keeping  a  hydrometer  since  that  is  an  offence  under  section  44i  (a)  of  the 
Bombay  Abkari  Act,  1878.  We  reverse  the  convictions  and  sentences  for 
not  keeping  the  prescribed  quantity  of  liquor  and  for  not  keeping  accounts 
as  required  by  the  license,  since  these  are  not  acts  committed  in  breach 
of  the  conditioQS  of  the  license  but  omissions  to  fulfill  the  terms  of  the 
license  and  omissions  are  not  made  punishable  by  section  45  (c)  of  the 
Act.  See  Queen-Empress  v.  Nana  Mahadev  (1),  and  Criminal  Ruling  9, 
8th  February  1892  which  rulings  we  follow. 


22  Septmber  1892.  Parsons  &  Tu^ang,  JJ. 

Queen-Bmppess  v.  Namdeo.t 

Workman's  Breach  of  Oontraet  Act  {XIII  of  1S59),  Sees.  1,4  (hy-^Oriminal  Proesdure 
Code  {Aet  X  of  \%%%\  See.  590 ^Ootnpensation. 

As  refusal  to  perform  work  According  to  a  contract  is  not  made  punishable  by  claase  (1), 
iiectioti  2  of  the  Workman's  Breach  of  Contract  Act,  1859,  a  complaint  of  each  a  refusal  is 
not  a  eomplaint  of  an  offence;  and  consequently,  no  compensation  can  be  awarded  in  such 
^ascs  nhdet  RCtlon  560,  Crimitial  Prdcednre  Code,  1888. 

♦Criminal  Reriow  Noe.  S98  and  899  of  189S.    (1)  Vide  ante,  p,  S84, 
iCHmimal  BtiKii^40  (./1S92.    Criminal  Reriew    No.  31S  of  1891. 

78 

Digitized  by  VjOOQ  IC 


618  UNBIFOBTKD  ORIMIKAL  CABI0.  [1892 

Per  Ouriam:-— As  the  complaint  of  the  employer  under  section  1  of 
Act  XIII  of  1859  IB  not  an  accusation  of  any  offence,  the  order  of  the 
Magistrate  awarding  compensation  under  section  660  of  the  Criminal 
Procedure  Code,  is  illegal.  An  offence  means  any  act  or  omission  made 
punishable  by  any  law  for  the  time  being  in  force  (section  4  (6)  of  the 
Criminal  Procedure  Code).  Neglect  or  refusal  to  perform  work  is  not 
made  punishable  by  Act  XIII  of  1859.  It  is  only  the  failure  to  comply 
with  the  order  of  the  Magistrate  that  is  punishable.  We,  therefoie, 
reverse  the  order  awarding  compensation. 


SiB  Sipiember  1892.  Pabsoks  k  Telamo,  JJ. 

Queen-Emppess  v.  Natha.* 

Criminal  Procedure  Code  {Aet   X  of  lS8t).  See.  A^S^Dietriet  Magistrate^ Appeal^ 
Enhancement  of  sentence. 

It  i»  not  competent  to  a  District  Magistrate  to  enhance  a  sentence  in  appeal. 

Per  Curiam  : — The  five  accused  persons  were  convicted  by  2nd 
Class  Magistrate  of  offences  under  sections  457  and  380  of  the  Indian  Penil 
Code  and  sentencc^d  to  three  months'  rigorous  im  prison menc  for  each 
offence. 

On  appeal  the  District  Magistrate  acquitted  all  of  the  accused  of  the 
offence  under  section  457  and  changed  the  conviction  under  section  380 
into  one  under  section  379  in  the  case  of  accused  Nos.  2,  4  and  5  and  into 
one  under  section  41 1  in  the  case  of  accused  Nos.  1  and  3  but  he  sentenced 
them  all  to  six  months'  rigorous  imprisonment.  He  has  thus  enhanced 
the  sentence  which  he  had  no  power  by  law  to  do.  We  alter  these  seuten* 
ces  of  imprisonment  into  one  of  three  months'  rigorous  imprisonment 
in  the  case  of  each  of  the  accused. 


SfB  September  1892.  Pabsohs  &  Tbiang,  JJ.^ 

Queen-Emppess  v.  Oan68h.t 

District  Municipal  Act  {Bom,  Act  F/o/lSTS),  See.  Bi^Arrears  of  tax^Payment  bffore 
the  hearing  of  the  case^Ptnalty. 

A  Magistrate  cannot  inflict  a  penalty  nnder  section  84  t>f  the  Bombaj  District  Municipal 
Act,  1873,if  an  order  for  the  payment  of  the  arrears  of  the  tax  cannot  be  made  becanse  the  arrears 
were  paid  before  the  case  came  on  for  hearing. 

Per  Curiam: — Unless  the  Magistrate  orders  the  recovery  of  arrears 
he  cannot,  under  the  provisions  of  section  84  of  the  Bombay  District  Muni- 
cipal Acts  of  1873  and  1884,  adjudge  a  penalty;  for  by  the  words  of  the 
section  the  penalty  is  to  be  adjudged  in  addition  to  the  arrears.  When^ 
therefore,  as  in  this    case  the  arrears  were  paid  before  the  case  came  on 

«Ortfiitna{  Ruling  41  <i/'1S92.    Criminal  Review  No.  8(6of  1892. 
^[Criminal  Ruling  42  cf  1892.    Criminal  Review  No.  319  of  1892. 
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for  hearing  SO  that  no  order  for  their  recovery  was  passed  by  the  Magis- 
trate, the  adjudication  of  a  penalty  was  illegal.  We  reverse  the  order* 
The  penalty,  if  paid,  must  be  refunded. 


S  October  1892.  Piesons  &  Tblahg,  JJ. 

Queen-Emppesa  v«  Usuphkhan.* 

Oriminal  Proeedure  Cods  (Aet  X  of  1SS3),  See,  ISl— Police  inve9tigaHon^Aeouee€i^ 
Truth^Pulse  evideTice^Indian  Penal  Code  {Jet  XLTo/lSeO),  See,  108* 

A  pernoo  examined  onder  section  16 1,  Criminal  Frocedare  Code,  1S82,  by  the  Police  with 
respect  to  an  offence  with  which  inch  person  maj  himself  be  charged  and  convicted  is  not 
bonnd  to  speak  the  trnth  and  in  snch  a  case  he  cannot  be  convicted  for  giving  false  evidence, 
nnder  stction  198,  Indian  Penal  Code. 

In  this  case  Usuphkhan  was  tried  by  the  First  Glass  Magistrate  of 
Khandesby  on  a  charge  of  giving  false  evidence  in  a  case  other  than  a 
judicial  proceeding  under  section  193,  Indian  Penal  Code,  under  thi 
following  circumstances.  On  the  10th  August  1891,  accused  was  found 
in  possession  of  a  gun  in  contravention  of  the  provisions  of  section  14  of 
the  Arms  Act  Ho.  XI  of  1878.  When  the  case  was  being  investigated 
before  the  Chief  Constable  of  Paroda,  accused  stated  to  him  ialsely  that 
the  gun  was  his  master's,  while  in  reality  it  was  not.  It  was  accused's 
own  property  and  he  had  not  obtained  a  license  to  possess  it.  lii  this  he 
knowingly  made  a  false  statement  naturally  to  save  himself  from  the 
punishment  he  was  liable  to  under  section  19  of  the  Arms  Act.  The 
Magistrate  held  that  he  "  intentionally  gave  false  evidence,"  an  offence 
coming  under  the  latter  portion  of  section  193,  Indian  Penal  Code,  and 
sentenced  him  to  suffer  rigorous  imprisonment  for  twenty  days  and  to 
pay  a  fine  of  Rs.  10. 

The  District  Magistrate  of  Khandesh,  being  of  opinion  that  the 
conviction  and  sentence  were  illegal,  made  this  reference,  observing: 
<«The  Magistrate,  however,  appears  to  have  failed  to  appreciate  the 
provisions  of  section  161  and  162  of  the  Criminal  Procedure  Code.  Under 
section  161  only  witnesses  are  obliged  to  answer  truly  any  question  put 
to  them  by  a  Police  officer  in  an  investigation  and  not  the  accused  who 
is  not  bound  to  criminate  himself.  So  also  a  statement  to  the  Police 
officer  is  no  evidence  under  the  provisions  of  section  162  except  in  special 
instances  which  do  not  exist  in  this  case." 

Order. — The  Court  reverses  the  conviction  recorded  against  and 
sentence  passed  upon  the  accused  and  directs  the  fine,  if  paid,  to  be 
refunded. 


•Criminal  Ruling  43  uf  IS»3.    Criminal  Reference  No.  108  of  1892. 

Digitized  by  VjOOQ  IC 


620  UKBIPOBTBD  OBIMINAL  GUUUES.  [1892' 

6  October  1892.  ParI0|»  b  Tbi.ano,  JJ. 

Queen-Emppesa  v.  Tulaji.^ 

Fore$t  Act  (Act  VII  of  1878),  Sees.  64,  76—  Bewar^t^Fore$t  proiuee. 
A  reward  can  only  be  paid  oat  of  the  proceeds  of  any  forest  prodoce  legally  confiscated, 
and  in  the  case  q{  snch  prodnce  being  the  property  of  Qovernment  and  therefore  not  liable  to- 
confiscation  nnder  section  54  of  the  Forest  Act,  the  payment  of  a  reward  wonld  be  illegal 
nnder  section  75  (h)  of  the  Act. 

The  District  Magistrate  of  Nasik  in  making  this  reference  stated^ 
"so  much  of  the  order  as  relates  to  the  payment  of  reward,  Out  of  the 
confiscated  property,  appears  illegal  inasmuch  as  the  said  property- 
belonged  to  Qovernment  and  cannot,  therefore,  be  confiscated  but  must 
be  handed  over  intact  to  the  Forest  Department  undei  section  55  of  the- 
Forest  Act/' 

Per  Curiam:— Rewards  can  only  be  paid  out  of  the  proceeds  of  fine 
and  confiscations,  section  75  (b)  of  Act  VII  of  1878.  In  the  present  case 
ftiat  timber  was  the  property  of  Qovernment  and  so  could  not  be  confis* 
caced  under  section  54.  As  there  was  no  legal  confiscation,  the  order 
that  a  reward  should  be  paid  out  of  the  proceeds  of  the  timber  was  illegal ' 
and  we  reverse  it. 


12  October  1892.  Parsons  <fe  Tklako,  JJ 

Queen-Emppess  v.  Fpamjl  D.  Tapapopewalla-t 

Fenal  Code  {Act  XLTo/lSeO),  Sec.  292-  Obscene—Checks  to  conception. 
There  is  nothing  obscene  (within  the  meaning  of  that  word  as    nsed  in  section  S92  of  the 
Indian  Fenal  Code)  in   adrocatiug  checks  to  conception  :  also  there  is  nothing  obscene  in  the 
explanation  of  what  these  checks  are  or  in    the  mere  statement   of  the  places  wnereand  the 
prices  at  which,  they  can  be  procured. 

Parsons,  J.—  I  assume  that  there  is  nothing  obsceire  (within  the  mean- 
ing of  that  word  as  used  in  section  292  of  the  Indian  Penal  Code)  in  advocate 
ing  checks  to  conception.  This  whole  case,  both  in  the  Magistrate's  Court 
and  in  this  Court,  has  proceeded  and  been  argued  upon  this  assumption. 
There  is  thus  nothing  obscene  in  the  explanation  of  what  these  checks  are  or 
in  the  mere  statement  of  the  places  where,  and  the  prices  at  which,  they  can 
be  procured.  For  none  of  these  things  has  the  book,  in  the  present  case 
concerned,  been  alleged  or  adjudged  to  be  obscene.  It  has  been  condemned 
solely  on  account  of  the  manner  in  which  certain  advertisements  contain- 
ed in  it  are  worded.  In  order  to  decide  whether  the  conviction  is  right  or 
not,  I  would  frame  this  single  issue:  '*  Are  there  details  in  the  adver- 
tisements inconsistent  with  decency,  which  are  not  necessary  and  are  no: 
justified  t  In  my  opinion,  this  issue  must  be  determined  in  the  affirma^ 
tive.    The  details  at   pp.   69,  70,  76,  77,  82,  86    and  86.   are    oertainljr 

^Orimimal  Ruling  44  of  1892.    Criminal  Reference  No.  109  of  1892, 
tCriminal  Appeal  No.  219  of  1892. 
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inconsistent  with  decency  and  offensive  to  delicacy.  Tbey  present  to  the 
mind  things  which  delicacy  and  purity  and  decency  forbid  to  be  exposed^ 
In  this  respect  they  go  very  much  further  than  any  advertisements  in  any 
of  the  other  books  of  the  kind  which  have  been  referred  to.  They  are 
quite  unnecessary,  and  there  is  no  other  justification  for  them  than  the 
supposition  that  the  publisher  of  the  book,  who  himself  supplies  the  arti-^ 
cles,  thought  that  by  inserting  them,  he  would  show  the  superiority  of 
his  own  wares  over  those  vended  by  other  dealers,  and  so  acquire  profit 
for  himself.  This  is  no  justification  at  all.  The  publication  in  the  begin- 
ning of  the  work  in  question  of  the  "  Theory  and  Practice  of  Neo-Maithusi* 
anism"  appears  me  to  be  only  subservient  to  the  real  aim  and  object  of  the 
book,  which  is  to  put  up  by  advertisements  the  publisher's  own  speciali- 
ties; and  as  in  these  advertisements  there  is  much  that  is  indecent 'and 
obscene,  I  am   of  opinion  that  the  conviction  is  right,  and  I  affirm  it. 

TsLANG,  J. — I  am  of  the  same  opinion.  The  question  in  this  case 
arises  on  the  true  construction  of  the  word  *'  obscene  *'  in  section  293 
of  the  Indian  Penal  Code,  a  word  about  Y^hich  Lord  Lyndhurst  said: 
'*  I  can  easily  conceive  that  two  men  will  give  an  entirely  different  con- 
ception as  to  the  meaning.  "  As  1  said,  however,  during  the  course 
of  Mr.  Inverarity's  reply,  the  general  question  which  formed  the  topics 
of  part  of  the  argument  before  u^,  and  which  are  discussed  in  the  judg- 
ment of  Mr.  Justice  Wirideyer  of  New  South  Wales,  read  to  us  by  Mr. 
Inverarity  as  part  of  his  own  argument,  do  not  now  present  very  much 
difficulty.  For  it  would  not,  upon  the  authorities,  be  possible  to  hold 
that  a  discussion  in  the  abstract  of  the  doctrine  of  Neo-Malthusianism^ 
or  even  that  an  advertisement  describing  the  apparatus  which  is  to 
help  in  practically  carrying  out  the  precepts  of  Neo-Malthusianism,  is 
in  its  very  nature  indecent  and  "  obscene.  "  Neither  such  a  descrip- 
tion nor  such  an  advertisement  could  be  said  to  be  fvritten  in  the  langu- 
age used  by  Lord  Campbell  in  the  House  of  Lords,  *' for  tha  single  pur- 
pose of  corrupting  the  morals  of  youth/'  Nor  can  they  be  said  to  satisfy 
the  less  exacting,  and  probably  more  accurate,  test  suggested  by  Chok» 
hirn,  C.  J.,  in  Ragina  v.  Bradlaugh  in  the  first  question  he  formulated 
in  that  case,  vi».f  '^  Is  this  publication,  in  Ua  scope  and  object^  a  thing 
calculated  to  deprave  and  debase  the  morals  of  those  who  read  it  "  or  as 
the  same  learned  Judge  put  it  in  Regijia  v.  HicklAn  (1),  whether  the  ten- 
dency of  the  matter  charged  as  obscenity  is  to  deprave  and  corrupt  those 
whose  minds  are  open  to  such  immoral  influences,  and  iuto  whose  hands  a 
publication  of  this  sort  may  fall?  But  there  is  always  another  question  which 
arises  in  these  cases,  and  that  question,  in  the  language  of  Sir  Alexander 
^'  (1)  I^  B.,  8  Q.  b!.  871, 
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Cookbum^  is  whether,  independently  of  the  enquiry  to  which  the  first  ques* 
tion  in  Reg.  v.  Bradlaugh  is  directed, ''  the  details  giveny  irrespective  of 
the  ultimate  purpose  of  the  works,  are  calculated  to  inflame  the  passions 
and  corroupt  the  morals  of  the  readers.  **  It  is  upon  this  question  that  I 
think,  the  answer  must  be  unfavourable  to  the  accused  in  this  case.  After 
much  consideration,  I  have  come  to  the  conclusion  that  the  language  used 
at  pp.  69  and  70  of  this  pamphlet,  and  also  I  may  add  at  pp.  85  and  86^ 
does  come  within  the  rules  indicated  in  the  second  of  the  two  questions 
formulated  by  Chief  Justice  Cookbumj  and  that  therefore  tl^e  publication 
before  us  must  be  deemed  to  come  within  the  meaning  of  section  293  of 
the  Indian  Penal  Code.  On  this  grc»uud  I  am  of  opinion  that  the  conviction 
in  this  case  must  be  affirmed. 


13  October  1892,  Pabsons  A,  Tela  kg,  J  J, 

Queen-Em  ppesa  v.  Munlpam.* 

Criminal  Procedure  Code  {Jet  X  of  1882),  See,  lOt^Seeurify^Mtempt^Th^t. 

A  person  convicted  of  an  attempt  to  commit  tbcft  cannc^t  be  aeked  to  furnish  secority 
under  section  106,  Criminal  Procedure  Code,  becaose  the  section  does  not  applj  to  the  offence. 

Order. — As  theft  is  not  one  ot  the  offences  mentioned  in  section  106 
of  the  Code  of  Criminal  Proctdure,  Mr.  Richardson's  order  is  illegal 
and  the  Court  reverses  it,  should  it  be  deemed  necessary  to  require 
the  accused  to  furnish  security,  the  Presidency  Magistrate  must  initiate 
tne  proceedings  in  the  manner,  required  by  law. 


13  October  1892,  Pabsons  6c  Tblano,  J  J. 

Queen-Emppess  v.  Aclivaya.f 

Foreet  Aet  (VII of  \9>n\  See.  76,— Bii^m  l—Beward^ Amount^ Magistrate. 
Under  rnle  I  of  the  rnles  framed  under  section  75  of  the  Indian  Forest  Act,   1878,  one*half 
«f  the  proceeds  of  the  fine  is  payable  as  a  reward  without  any  order  of  the  convicting  Court. 

This  was  a  case  under  section  41  of  the  Indian  Forest  Act,  1878,  and 
Rules  3  and  26  of  the  rules  framed  under  the  same  Act,  where  the  2nd 
class  Magistrate  of  Mugad  sentenced  the  accused  to  pay  a  fine  of  Bs.  25 
and  one-half  of  it  is  awarded  to  Forest  Officers  through  whose  instrument- 
ality the  conviction  was  obtained. 

On  appeal,  the  First  Glass  Magistrate  in  charge  Dharwar  Taluka, 
confirmed  the  conviction  and  reduced  the  sentence  to  a  fine  of  Rs.  2  and 
cancelled  such  portion  of  the  Magistrate's  order  as  related  to  the  granting 
of  reward. 

The  District  Magistrate  of  Dharwar,  in  making  this  referencei 
observed.    *•  This  latter  portion  of  the  order  of  the   appellate  Magistrate 


«CHiiii}ia<  Buting  45  uif  1898.    Criminal  Beferenct  No.  ilS  of  189S. 
\Oriwmial  BmHng  45  qf  1891.    Criminal  Reference  No.  Ill  of  1899« 
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canoelling  the  Magistrate's  order  granting  reward,  is  illegal  under  Rule  1  o£ 
the  Rules  under  section  75  of  the  Forest  Act.  From  what  I  read  of  section 
75  and  rules  thereunderi  I  find  that  Local  Government  has  empowered 
trying  Magistrate  to  use  his  discretion  in  awarding  as  reward  larger 
amount  than  one-half  of  the  fine  inflicted  on  accused  and  that  he  has  no 
power  to  interfere  in  the  payment  of  reward  which  does  not  exceed  half 
of  the  fine/' 

Ordbr. — The  Court  reverses  the  order  of  the  appellate  Court 
cancelling  entirely  that  part  of  the  order  of  the  trying  Magistrate  as 
relates  to  the  reward,  since  it  is  opposed  to  Rule  1  of  the  rules  framed 
by  Government  under  section  75  of  the  Forest  Act.  It  is  not  necessary  for 
this  Court  to  make  any  other  order  in  the  case  since  by  that  rule  one 
half  of  the  fine  infli3ted  by  the  appellate  Court  will  be  payable  as  a 
reward  without  any  order  of  a  Court. 

17  November  1892.  Thlano  &  Fulton,  JJ. 

Queen-Emppess  v.  Bajio.* 

Criminal  Procedure  Code  {Act  X  tf  1SS2  ,  See.  49S- District  Magi itraie-^eMsioni 
Oourt—Befe'enee  to  the  High  Oourt^Local  Oovemment^Pubiie  Prosecutor. 

A  Pistrict  Magistrate  is  not  warranted  hj  section  43S  of  the  Code  of  Criminal  Prrcednrs 
to  refer  to  the  Hitrh  Gonrta  casein  which  the  S  ssijns  Judge  refuses  t>  grant  ftanction 
far  the  prosecution  of  certain  persons  for  giving  fal^e  eridence.  If,  howerer,  the  District  Magis- 
trate is  of  opinion  that  a  failure  of  justice  has  occurred  he  sbouM  communicate  with  the 
Local  Government  or  with  the  Public  Prosecutor. 

The  accused  Rewlo  and  Hatio  were  trird  before  the  Sessions  Court 
at  Surat  for  culpable  homicide  and  were  acquitted  for  want  of  evidence^ 
As  the  witnesses  made  statements  grossly  inconsistent  with  what  they 
said  before  the  committiDg  Magistrate  application  was  made  to  the 
Sessions  Court  for  sanction  to  prosecute  them  on  an  alternative  charge  of 
giving  false^evidence.     The  Sessions  Judge  refused  the  sanction. 

The  District  Magistrate  thereupon  made  this  reference  for  moving 
the  High  Court  to  grant  sanction  against  two  men,  under  section  195,. 
Criminal  Procedure  Code.     The  Magistrate  observed  : — 

"  I  may  be  allowed  to  remark  that  the  sanctity  of  a  Court  of  Justice 
is  not  in  the  least  understood  by  ordinary  witnesses,  and  is  never  likely 
to  be,  if  ignorance  is  held  sufficient,  to  condone  perjury  however  reckless* 
That  the  witness  is  of  a  low  caste  and  easily  tutored  may  be  a  reason  for 
leniance  in][a warding  punishment  but  scarcely  for  holding  him  guiltless 
altogether. 

"  Whetherjor  not  a  murder  was  actually  committed  does   not   seem  to 
me  to  aflFect  the  present  question,  but  it  was  an  all  important  point  in   the 
*Oriminal  Ruling  4S  qf  ISM.    Criminal  Referenec  No.  144  of  ISSS, 
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original  trial.  Thd  evidence  given  by  the  witnesses  Wore  the  Magis- 
trate went  to  show  that  a  murder  had  been  committed.  Their  evidence 
before  the  Sessidns  Court  did  not.  Hence  their  contradictions  were 
material  to  the  case. 

'  "  The  Sessions  Judge  draws  a  subtile  distinction  between  contradic- 
tions and  inconsistences,  and  he  says,  the  inconsistences  might  perhaps 
be  explained.  It  is  to  give  the  witnesses  an  opportunity  of  doing  this  as 
well  as  on  grounds  of  public  justice  that  I  submit  a  ptosecution  to  be 
desirable." 

Order. — The  District  Magistrate  should  be  informed  that  section  438 
does  not  allow  a  reference  of  the  nature  made  by  him.  If  he  thinks 
proper  to  do  so  he  can  follow  the  procedure  indicated  in  Criminal  Ruling 
No.  20  of  1892. 


17  November  1892.  Tblano  &  Fultok,  J  J. 

Queen-Empposs  v.  Nathu.* 

Pillage  Pbliee  Act  {Bom.  Act  VllIof\^VI\  See.    16— OiHt#*ion    to  obey^Befueal  to 
obey-  Police  Ptitel. 

Where  there  is  a  mere  omiBSion  to  ohey  and  no  deliberate  refusal  to  obej  an  order  given  . 
by  a   Police  Patel  personally,  a  conviction  under  section  15  of  the  Bombay  Village  Police  Act 
cannot  be  sustained. 

The  accused  in  this  case  were  convicted  of  having  refused  to  oUey  a 
lawful  order  of  a  Police  Patel  given  by  him  personally ,  under  the  latter 
part  of  section  15  of  the  Village  Police  Act  (Bom.  Act  VIII  of  1867).  'The 
Accused  in  this  case  were  witnesses  in  another  case  pending  before  the 
Police  Patel  and  were,  on  the  previous  evening  ordered  by  him  to  be  present 
before  him  on  the  morning  of  the  8th  ultimo  at  7  A.  M.  They  \failed  to 
appear.  Sometime  after  they  were  sent  for  and  they  appeared.  On 
their  appearance  they  were  asked  by  the  Police  Patel  why  they  did  not 
appear  as  ordered.  They  answered  they  had  private  business  which  detain-' 
ed  them  from  appearing*  The  Police  Patel  took  these  answer^  to  be 
confessions  and  convicted  and  sentenced  them  each  to  pay  a  fine  of  Rs.  2. 

The  District  Magistrate  of  Ehandesh  being  of  opinion  that  the  con* 
victions  and  sentences  were  illegal,  made  this  reference,  stating :— - 

'^  The  question  is  whether  this  omission  on  the  part  of  the  accused  is 
tantamount  to  ^refusing  to  obey  the  lawful  orders  of  the  Police  Patel'  in 
the  strict  letter  c^  the  law, 

<<  In  my  opinion  it  may  possibly  amount  to  ^disobedience'  but  lial:dly 
to  'refusal  to  obey.'  Mere  neglect  is  not  apparently  made  punishable 
un4er  the  terms  of  section  16.  " 

•Criminal  B^imff  49  itf  IS99.    Cthninal  Bef erence  N«  146  of  IStS. 
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OflDBR. — Conviction  and  sentence  quashed.  The  evidence  shows 
nQ  more  than  an  oniission  to  obey  an  order,  it  does  not  show  a  deliberate 
refusal  to  obey. 


$4  Novmh$r  1892.  Tblano  &  Pultoh,  JJ, 

Qiaeeii-Binppess  v.  Manohl.* 

Orininat Procedure Ood$ (Act  X of  188?)  See.  S4!i^Aew$ed'^B(caminatiou. 
Seetion  34)  of  the  Code  gf  Criminal  Procedare  is  imperative  and  vot  permiMive  on  the 
point  that  the  Conrt  most  question  an  accaa^  l  g<  nrrally  on  the  case  after  the  witnesses  for  the 
prosecution  have  heen  examined  and  hefor*  h    is  pnt  on  his  defence.  < 

Per  Curiam: — The  Sessions  Judges  summing  up  is  not  as  full  as  it  might 
have  been  anj  is  also  erroneous  ol  one  or  two  poiuts  omp'isfd  in  it, 
(e.  g.f  in  saying  that  the  accused  mu>t  account  for  &c)  but  after  looking 
through  the  evidence,  we  do  not  think  there  is  any  reason  for  us  to  interfere 
in  this  caf>ey  as  it  does  not  appear  that  there  has  been  any  failure  of 
justice.  We  must,  however,  draw  the  attention  of  the  Sesbions  Judge  to 
section  34'2,  Criminal  Procedure  C^xie,  the  provisions  of  which  are  impera- 
tive and  do  not  appear  to  have  been  followed  by  him. 


£4  November  1892.  Telano  <fe  Fulton,  J  J* 

Queen-Emppess  v.  JanakLf 

Criminal  Proeedure  Code  {Aet  X  of  IS<2),  See.  ^OO-'Complaint'-Presentatiom^ 
Mukhtynr — Diamiesal.  • 

Where  a  connplainft  nnder  sections  408  and  409,  Indian  Penal  Code,  is  presented  bj  the 
«omp1(inant'K  aittibA^yar  instead  of  by  the  omplalnant  herself  who  is  not  present  in  Conrt, 
the  M^gi^itrnte  im  jastified  in  lismissiog  the  (Himplnint  as  he  has  no  opportunity  of  examining 
the  co'iiplrtinaut  as  required  by  section  SuO,  Criminal  Procedure  Code. 

Uhder.  — The  complainant  not  appearing  to  have  been  present  in 
Court  the  Magistrate  could  not  examine  her.  The  dismissal  of  the 
compiaLut  is,  in  strictness,  not  illegal.  It  is  open  to  the  complainant 
to  make  another  complaint.    The  Court  declines  to  interfere. 


1  December  1892.  Tilaho  &  Pulton,  JJ. 

Queen-Empress  v.  BhafirooJLtt 

Workman^s  Breach  ofOontraet  Aet  (X///o/lS59)— Ortmtikxi  Proeedure  Code  {Act  X  ef 
1S8S),  See.  545^Fine^Expense»  ofiuit. 

It  is  inexpedient  to  order  the  payment  of  expenses  of  a  soit  under  the  Worlcman's  Breach 
of  Contract  Act,  1859,  because  no  fine  can  be  imposed  under  the  Act. 

The  accused  was  charged  under  the  Workman's  Breach  of  Contract 

Act,   1859,  section    1,    with  neglect  to  perform  work  for  which  he  already 

received  an  advance  ;  he  took  Rs.  25-8-0  from  the  complainant   and  passed 

*Oriminal  Ruling  50qflS92.  Criminal  Reference  No.  S40  of  189S. 
^OrimincU  Ruling  61  of  1892.    Criminal  Application  for  Rerisiou  No.  335  of  189S. 

ttOrimtnot  Ruling  53  of  1892.    Criminal  Beriew  No.  330  of  1S92, 
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a  bond  to  weave  with  the  said  complainant  but  he  worked  for  about 
three  months  without  repaying  anything  and  then  failed  to  attend.  The 
First  Glass  Magistrate  of  Ahmednagar  ordered  the  accused  to  pay 
Rs.  25-8-0  to  the  complainant  according  to  the  bond  and  Rs.  8  as  expenses 
of  the  suit. 

Order. — The  Magistrate's  order  awarding  compensation,  which  he 
says  was  made  under  section  545  of  the  Code  of  Criminal  Procedure,  is 
clearly  wrong.  There  was  no  fine  imposed  in  this  case  and  none  could  be 
imposed  under  the  Act.  There  was,  therefore,  no  fund  out  of  which  alone 
the  compensation  could  be  awarded  under  the  express  words  of  section 
545.  The  order  in  so  far  as  it  awards  compensation  in  respect  of  costs 
must  be  reversed. 


1  December  1892.  Tblano  &  Pultok,  JJ. 

Queen-Emppess  v.  Vithal.^ 

Criminal  Procedure  Code  {Act  X  of  ISSt),  See.  907^8esHons  Judge-^ury^Ferdict- 
Acquittal -^Reference — High  Court. 

Where  the  Sessions  Judge  refers  a  case  to  the  High  Conrt  under  section  807,  Criminal 
Procedare  Code,  in  which  the  jorj  has  retnrned  a  verdict  of  acqaittal,  the  High  Conrt  has  to 
consider  whether  from  the  evidence  it  is  so  convinced  that  thejorj  ooght  to  have  convicted 
the  accused  as  to  take  upon  itself  the  responsibility  of  deciding  differently  from  those  to  whom 
the  decision  was  primarily  entrusted  by  law  and  without  any  appeal  in  ordinary  cases. 

Pbr  Curiam:— This  is  a  case  of  trial  by  jury  wheie  the  Sessions  Judge 
disagreed  so  completely  with  the  verdict  of  the  Jury  that  he  has  submit- 
ted the  case  under  section  307  of  the  Criminal  Procedure  Code  to  this  Court 
There  is  always  some  practical  difficulty  about  the  exercise  af  the  func- 
tions entrusted  to  the  High  Court  under  section  307  of  the  Criminal  Pro- 
cedure Code.  The  decision  of  a  Jury,  no  doubt,  in  the  majority  of  cases, 
is,  and  should  be  regarded  as  final,  and  indeed  unless  their  verdict  were 
ordinarily  so  looked  upon,  the  authority  conferred  on  them  by  law  and 
the  Jury's  own  sense  of  responsibility  would  be  weakened.  The  general 
principle  on  this  point  has  been  stated  in  various  rulings  of  the  Calcutta 
High  Court  as  well  as  of  this  Court  and  the  abstract  rule  does  not  present 
much  difficulty.  This  Court  has  to  consider  whether  from  the  evidence 
it  is  so  convinced  that  th^  Jury  ought  to  have  convicted  the  accused  as 
to  take  upon  itself  the  responsibility  of  deciding  differently  from  those 
to  whom  the  decision  is  primarily  entrusted  by  the  Law  and  without  an 
appeal  in  ordinary  cases.  Looking  upon  the  case  from  that  standpoint 
of  view  we  think  that  it  is  difficult  for  us  not  to  differ  from  the  verdict 
which  the  Jury  arrived  at  in  this  case.  And  it  is  to  be  remarked  that 
the  precise  form  in  which  the  theory  of  the  defence  is  now  raised  by  coun- 
•Criminal  Ruling  53  of  189S.    Criminal  Reference  No.  136  of  1892. 
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8el  before  us  appears  never  to  have  been  put  before  the  Jury;  and  indeed 
there  are  no  indicia  *  in  support  of  such  a  theory  to  be  found  in 
the  evidence  before  the  Court..  Now  we  feel  no  doubt  about  the  fact  that 
the  girl  was  outraged ;  it  is  not  necessarily  incompatible  with 
that  circumstance  that  the  girl  should  have  been  able  to  do  such  ordinary 
household  duties  and  such  other  work  which  she  is  alleged  to  have  done 
on  the  same  day.  Then  it  is  not  in  any  way  explained  why  these  two 
particular  persons  should  have  been  accused  of  the  outrage.  It  has  been 
stated  by  them,  no  doubt,  that  there  had  been  some  quarrels  between 
their  relatives  but  they  were  not  of  a  recent  date  nor  of  any  particular 
significance.  On  the  other  hand  there  is  much  force  in  the  argument  of 
the  Government  Pleader  that  rape  is  not  the  kind  of  offence  which  would 
ordinarily  be  charged  in  such  cases  on  account  of  the  disgrace  which 
attends  it  even  for  the  victim  and  that  fact  is  a  great  difficulty  in  the 
way  of  the  theory  of  the  defence.  If,  as  was.  suggested  in  argument, 
the  police  had  been  actually  on  the  track  of  the  outrage  before  these  men 
were  denounced,  then,  the  theory  that  the  relations  of  the  girl  had  denounc- 
ed the  two  accused  in  order  to  save  her  husband  whom  the  theory  indicates 
as  the  true  culprit,  would  have  been  possible;  but  there  is  no  evidence 
of  that.  There  was,  no  doubt,  much  delay  in  making  the  complaint  but 
it  is  natural  that  the  girl's  family  should  feel  some  reluctance  in  bringing 
such  a  matter  into  Court,  They  may  have  at  first  thought,  perhaps,  that 
th^  injury  to  the  girl  would  be  but  slight ;  they  found,  however,  that 
such  was  not  the  case  and  they  then  probably  made  the  complaint.  We 
do  not  think  the  evidence  in  the  case  is  concocted  and  we  think  that  it  is 
not  consistent  with  the  theory  that  the  accused  were  not  guilty,  and 
therefore,  they  must  be  convicted  of  the  offence  with  which  they  were 
charged.  We  think,  however,  that  the  fact  of  their  being  young  may  be 
taken  into  consideration  in  awarding  the  sentence.  We  convict  both  the 
recused  of  the  offence  of  rape  punishable  under  section  376  of  the  Indian 
Penal  Code  and  sentence  them  each  to  four  years'  rigorous  imprisonment. 


8  December  1892.  Tblamo  .&  Pulton,  JJ, 

Queen-Emppess  v.  Bala.* 

Indian  P^al  Code  {Aet  XLF'of  1S60),  8se,  475^Forgery^Fraudtdent^Di$hone$t  intent. 
The  intendon  to  create  a  favonrable  impression  aboot  oneself  or  an  nnfavonrable  impres- 
sion  abont  another  in  the  mind  of  a  third  person,  does  not  fall  nnder  the  words  **  intention  to 
defrand  "  in  section  475,  Indian  Penal  Code. 

Telano,  J. — I  concur.    The  act  of  the  accused  was  not   committed 
*'  dishonestly  *'   and   on  the   whole     I    think     it    was    not    committed 

Criminal  Appeal  Nd.  249  of  ISM. 
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'^  fraudulently  ^*  within  the  meaning  of  those  words  as  defined  in  the  Penal 
Code.  On  the  evidence,  it  is  not  proved  that  the  accused's  intention  was 
to  cause  wrongful  gain  '^  or  wrongful  loss."  This  appears  to  have  been 
the  Sessions  Judge's  view  also  ;  and  the  act  was  therefore  not  dishonest. 
It  was  not  **  fraudulent,"  because  the  intention  to  create  a  favourable 
impression  about  oneself  or  an  unfavourable  impression  about  another  in 
the  mind  of  a  third  person  can  hardly  be  held  to  fall  under  the  words 
^'  intention  to  defraud  "  except  by  a  straining  of  language: 

Fulton,  J.^ — The  appellant  has  been  convicted  of  forging  a  document 
purporting  to  be  made  by  a  public  servant  in  his  official  capacity.  'Ihe 
facts  found  proved  by  the  Sessions  Judge  are  as  follows  :  The  accused  is 
a  forest  guard  who  with  another  man  named  Qulab  drove  to  the  pound 
a  number  of  cattle  found  trespassing  in  the  forest  and  received  from  the 
pound  keeper  a  receipt  made  out  in  the  names  of  both  of  them:  subsequent- 
ly he  eras<  d  Gulab's  name  and  forwarded  the  receipt  thus  altered  to  the 
Divisional  Forest  Officer  with  a  letter  in  which  he  took  to  himself  ^ole  ere* 
dit  for  the  capture  of  the  cattle  and  made  various  accusations  agaiust  the 
Range  Forest  Officer.  • 

The  question  arises  on  these  facts  whether  the  erasure  of  Gulab's 
name  amounted  to  forgery.  This  otTence  presupposes  the  making  of  a 
false  document  the  definition  of  which  in  section  464  of  the  Indian  Penal 
Code  requires  a  fraudulent  or  dishonest  intention  at  the  time  <)f  the  alter- 
ation (^r  manufacture  of  the  document.  We  have  therefore,  to  consider 
what  the  accused's  intention  was.  The  Sessions  Judge  was  of  opinion 
that  the  sole  effect  of  the  erasure  was  to  give  him  credit  for  impounding  a 
large  number  of  cattle.  The  Government  Pleader  contended  that  the  in- 
tention was  to  get  a  reward  and  referred  us  to  Mr.  Betham's  Evilence  in 
which  he  i«aid  ttiat  the  accused  might  have  got  a  reward  by  sending  him 
the  receipt  and  that  he  had  often  given  rewards  for  merely  impounding 
cattle.  NoWy  if  the  intention  was  by  means  of  this  altered  document  to 
obtain  a  pecuniary  reward  that  intention  would  be  fraudulent  and  the 
ofience  of  forgery  would  be  complete.  But  we  are  by  no  means  cei tain 
tbat  there  was  any  such  intention  or  that  the  object  was  to  obtain  a  re- 
ward which  might  or  might  not  be  given.  On  the  whole  it  seems  more 
probable  that  the  intention  was  simply  to  gain  credit  or  possibly  indirect- 
ly to  cause  some  injury  to  the  characters  of  Range  Forest  Officer,  Yasa- 
dev.  But,  under  these  circumstances,  although  the  object  with  which  the 
receipt  was  altered  may  have  been  very  wrong  and  improper  we  are  not 
in  a  position  to  hold  that  it  is  proved  that  the  alteration  was  made  dis« 
huuestly  or  fraudulently.  A  person  is  said  to  do  a  thing  dishonestly  if 
lie  does  it  with  the  intention  of  causing  wrongful   gain  to  one  person  or 
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Ifrongful  loss  to  another.  In  the  present  case  as  it  is  not  proved  that 
there  was  any  intention  to  cause  either  wrongful  gain  or  wrongful  loss,  it 
cannot  be  eaid  that  the  act  was  done  dishonestly.  The  question  whether 
it  was  done  fraudulently  is  not  quite  so  clear  but  we  think  we  must  follow 
the  principle  of  the  decisions  of  this  Court  and  the  Calcutta  High  Court 
in  the  cases  oi  Queen- Empresa  v.  Shanker  (1),  Jan  Mahomad  v.  Qaetn^ 
Empress  (2),  and  Qaeen-Empress  v.  Haradhan  (3) :  and  hold  that  the  words 
**  intent  to  defraud"  imply  an  intention  by  deceitful  means  to  deprive  some 
person  of  property  or  right.  A  person  is  said  according  to  the  defining 
section  to  do  a  thing  fraudulently  if  he  does  it  with  intent  to  defraud  and 
not  otherwise.  Although  the  word  fraud  in  its  original  signification  seems 
to  mean  the  same  as  deceit  it  would  be  using  language  otherwise  than 
in  its  ordinary  sense  to  hold  that  a  person  could  be  defrauded,  if  he  were 
merely  deceived  as  to  the  character  of  another  and  were  not  by  the  deceit 
either  deprived  of  any  property  or  cheated  out  of  some  right.  In  the 
case  of  the  Queen  v.  Baylor  (4)  the  words  "intent  to  defraud''  were  held  to 
apply  to  a  case  where  a  person  by  deceit  induced  another  to  part  with 
goods  which  he  hoped  ultimately  to  pay  for  and  where  the  intention  to 
cause  permanent  wrongful  loss  or  wrongful  gain  was  not  estabjished.  But 
there  appears  to  be  no  case  in  which  it  ha?  been  held  that  they  are 
applicable  to  circumstances  in  which  there  was  no  intention  to  induce 
delivery  of  property  or  the  loss  of  some  right.  In  the  case  of  hmp'^ens 
V  Abdul  Hamid  (5)  where  the  intention  was  to  obtain  an  appointment  by 
means  of  a  false  certificat*^  it  was  held  that  the  intention  was  fraudulent 
because  the  object  was  to  gain  a  pecuniary  advantage.  In  the  case  of 
Imp.  v.  Appasami  (6)  in  which  the  accused  was  proved  to  have  written 
a  false  name  on  an  examination  paper  it  was  held  that  his  act  amounted 
to  forgery  because  the  intention  was  to  obtain  a  certificate  which  would 
have  a  certain  recognized  value.  In  the  present  case  though  possibly 
pecuniary  gain  mignt  have  resulted  indirectly  from  the  deceit  practised 
it  is  1mpo^sible  to  hold  that  it  is  proved  that  the  receipt  was  altered  with 
the  intention  of  gaining  such  pecuniary  advantage.  Under  these  circum- 
stances, we  think  that  the  conviction  must  be  reversed.  The  sentence 
has  alreaJy  expired  and  no  order  in  respect  of  it  is  required. 


S  December  1892.  TiLANG  <fe  Fulton,  JJ. 

In  pe  Kadapbhai.* 

Criminal   Procedure    Code    (Act     X    of    ISSS),     See.     \95^8anetion^B£agistrat0^ 
Supplementary  evid^^nce— Record  of  evidence, 

(I)  L  L.  H.  4  Bom.,  65.    (2)  I.  L.  B.  .0  CaL,  5S4.    (S)  L  L.  R.,  19  CaU  8H0, 

(4)  1.  a  a  R..  p  ,  4.    (5 )  I.  L.  K.  18  Cal^  351.     (6)  I.  L.  Bh  12  Mad.,  158. 

*Cnminal  Ruling  54  jf  1802.    Crimioal  Application  for  RevlBion  No,  408  of  1892. 
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A  Magiatrate  can  take  BapplemenUry  eridenoe  after  at  appUoatioii  has  been  made  to  him 
for  sanctioning  the  proiecntion  for  making  a  false  oomplaint  bot  in  such  cases  snch  evidence 
must  be  dnly  recorded* 

F£R  Curiam  : — We  do  not  think  that  the  Sessions  Judge  was  right  in 
his  view  if  we  have  correctly  apprehended  it  that  it  was  not  competent  to 
the  Magistrate  to  take  supplementary  evidence  in  dealing  with  the 
application  for  sanction  to  prosecute  witnesses  made  to  him  in  this  case. 
But  although  such  evidence  might  be  taken  it  must  be  duly  recorded. 
And  the  Magistrate  not  having  here  recorded  it,  there  is  no  sufficient 
evidence  on  the  record  to  justify  the  sanction  granted  by' the  Magistrate. 
We  therefore  do  not  interfere  with  the  Sessions  Judge's  order  revoking 
such  sanction.  But  this  order  is  to  be  without  prejudice  to  the  applicant's 
right,  if  any,  to  apply  for  a  fresh  sanction  on  proper  materials. 


if  December  1892.  Candy  <fe  Pulton,.  JJ. 

Queen-Bmppess  v.  Bai  Reva.* 

District  Municipal  Act  {Bom,  Act  VI cf\%*1^),  See.  Si-^Oomplaint^Private  person. 

Section  82  of  the  District  Manicipal  Act  does  not  preyent  a  prirate  perion  from  making  a 
complaint  to  the  Mag^rate  In  certain  cases,  e.  g.,  where  an  offensiTe  liqnid  was  allowed  to 
flow  from  the  premises  of  the  accosed  into  the  street. 

Per.  Guriam: — In  both  these  cases  it  has  been  found  as  a  fact  that 
offensive  liquid  was  allowed  to  flow  from  the  premises  of  the  accused 
into  the  street.  But  the  legality  of  the  convictions  has  been  denied  on  two 
grounds :  first,  that  no  complaint  was  made  as  provided  by  section  82  of 
the  Municipal  Act  by  the  Municipality;  second,  that  permission  had  been 
granted  to  the  accused  persons  as  provided  by  section  54  of  the  Act.  As 
regards  the  first  contention  we  see  no  reason  to  differ  from  Imperatrix  v. 
Mulohand  (1),  which  was  followed  in  reference  No.  74  of  1892  and  in  which 
it  was  held  that  the  law  does  not  prevent  a  private  person  from  making  a 
complaint  to  the  Magistrate  in  such  cases.  As  to  the  second  point,  we 
hold  that  the  resolutions  of  the  Municipal  Committee  in  1891  did  not  give 
the  permission  required  by  section  54  of  Act  VI  of  1873.  Possibly  these 
Resolutions  show  that  if  the  accused  persons  had  made  application  they 
might  have  obtained  the  necessary  permission  under  section  64.  But  we 
cannot  hold  that  these  resolutions  by  themselves  amounted  to  such  a 
permission  as  is  required  by  section  54. 

Under  these  circumstances  we  order  the  record  and  proceedings  to  be 
returned,  and  decline  to  interfere. 

^Criminal  Application  fof  Revision  Nsa.  8S4  and  866  of  ISf  t.    (1)  Vide,  a«to,  p.  366^ 
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15  Decmb6r  1892.  Candt  &  Fulton,  JJ. 

Queen-Emppess  v.  Rama.* 

Criminal  Procedur4  Code  (Act  X  of  1888),  Sees,  519,  545^Stolen  property^Innocent 
mortgagee — Payment  to  the  mortgagee  omt  of  fine. 

In  a  conviction  under  section  380,  Indian  Penal  Code,  the  Magistrate  ordered  Rs.  S8  to 
be  paid  ont  of  the  fine  to  an  innocent  mortgagee  who  had  advanced  money  to  the  accosed  on 
the  stolen  property:— 

Heldf  that  sections  519  and  515,  Criminal  Procedure  Code,  were  not  applicable  as  no  in- 
jury was  caused  to  the  mortgagee  by  the  offence  committed. 

In  this  case  the  accused  was  convicted  under  section  380  and  sentenc- 
ed to  undergo  rigorous  imprisonment  for  three  months  and  to  pay  a  fine 
of  Rs.  30.  The  property  recovered,  worth  Rs.  34-8-0,  was  ordered  to  be  res- 
tored to  the  complainant  and  Rs.  28  out  of  the  fine  to  be  paid  to  one  Bhau 
to  whom  the  stolen  property  was  mortgaged  by  the  accused,  in  considera- 
tion of  the  amount  (Rs.  26)  paid  by  the  former  and  the  interest  accruing 
thereon. 

The  District  Magistrate  of  Sholapur  in  making  this  reference,  said — 
^^  I  am  of  opinion  that  the  Court  had  no  power  to  order  the  payment  of 
Rs.  28  to  the  said  Bhau  under  the  provisions  of  sections  519  and  545  of  the 
Criminal  Procedure  Code.  The  Court  could  only  have  ordered  the  payment 
out  of  the  proceeds  of  the  property  found  in  the  possession  ot  the  ac- 
cused person  at  the  time  of  his  arrest  under  section  519.  Moreover  sec- 
tion 545  (h)  on  which  the  Magistrate  Second  Class  relies  does  not  apply, 
because  no  injury  was  caused  to  the  Qiortgagee  by  the  offence  committed.  " 
Ordkr.— For  the  reasons  given  by  the  District  Magistrate  the  Court 
sets  aside  the  order  of  compensation  passed  by  the  Second  Class  Magis- 
trate and  directs  that  the  money  be  refunded  to   Government. 


SI  December  1892.  Oindt  &  Fulton,  JJ. 

Queen-Bmppess  v.  Vlshnu.f 

Magistrate'-- Personally  tnterested—  Criminal  Procedure  Code  {Aet  X  of  1882),  See.  565, 
It  ie  uBoallj  expedient  for  the  ends  of  justice  that  a  Magistrate  who  has  as  an  Assistant 
Collector  supervised  and  given  advice  in  a  departmental  inqnirj  agaiast  a  Subordinate  should 
not  finally  try  and  determine  the  criminal  case  agonist  the  same  Subordinate. 

Order. — We  are  of  opinion  that  it  is  usually  expedient  for  the  ends 
of  justice  that  a  Magistrate  who  has  as  Assistant  Collector  supervised 
and  given  advice  in  a  departmental  inquiry  against  a  subordinate  should 
not  finally  try  and  determine  the  criminal  case  against  the  same  subordi- 
nate. Under  these  circumstances,  we  direct  Mr.  Stewart,  if  a  prima  feme 
case  is  made  out  against  the  accused,  to  commit  the  case  to  the  Court  of 
Sessions  at   Nasik.     The   District   Magistrate   should  be  informed  that  his 

^Criminal  Ruling  65  of  1892.    Criminal  References  No.  158  of  1892. 
^Criminal  Bulitm  57  of  1892.    Criminal  Application  for  Revision  No.  408  of  1892. 
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remark  in  Us  endoriement  No.  8341  of  7th  instant  is  improper.  He  wag. 

at   liberty   to  bring  any.  circumstance  to  the  notice  of  the  Court  through 
the  Govemiaent  Pleader. 


1893. 

IS  January  189S.  Candt  &  Fultok,  JJ. 

Queen-Empress  v.  RawJL* 

Indian  Pmal  Code  {Act  2ri.ro/1860),  Sees.  SOI,  611, 109,  \9S~  False  complaint. 
Where  a  person  haviDg  reason  tobdifTe  that  a  certain  man  has  committed  an  offbnce 
punishable  under  section   4B7,  Indian  P^Da1  Co.le,  instigates  the  complainant  and  witnesses  in 
the  case  to  malM  statements  which  he  knows  (o  be  false,  he  commits  an  offence  nnder  aections 
109  and  198  and  not  nnder  sections  801  and  611  of  the  Indian  Penal  Code. 

In  this  case  the  accused  were  charged  before  the  Second  Glass 
Magistrate  of  Niphad  with  attempting^o  cause  disappearance  of  evidence 
of  offence  to  screen  the  offender  in  that  the  accused  having  reason  to 
believe  that  one  Dada  had  committed  an  offence  under  section  457,  Indian 
Penal  Code,  attempted  to  cause  the  disappearance  of  evidence  of  the 
commission  of  that  offence  with  the  intention  of  screening  Dada  from  legal 
punishment  by  instigating  the  complainant  and  witnesses  in  the  case 
to  make  a  statement  that  Dada  was  standing  on  the  ota  when  arrested. 
The  accused  were  convicted  by  the  Magistrate  of  offences  under  sections 
201  and  511,  Indian  Penal  Code,  and  sentenced  them  each  t6  pay  a  fine 
ofRs.  25. 

Judgment. — The  facts  recited  by  the  Second  Class  Magistrate  discloses 
an  offence  not  under  section  201  but  rather  under  sections  109  and  193, 
Indian  Penal  Code,  an  offence  which  was  beyond  the  jurisdiction  of  the 
2nd  Glass  Magistrate,  We  must,  therefore,  set  aside  the  convictions  and 
sentences  and  order  the  fine  if  paid  to  be  refunded  leaving  it  to  the  District 
Magistrate  to  take  further  steps  if  he  thinks  it  necessary. 


IS  January  189S'  Candt  &  Pulton,  JJ. 

Queen-Bmppess  v«  B]iula.t 

Penal  Code  {Aet  XLFoflS^O),  Sees.  4C9  and  SW^Breaeh  of  trust-^Pound  Keeper-^Catile 
Trespass  Aet  (J  i/lS71),  Sec  37. 

The  accused*  a  cattle  ponnd  keeper,  having  levied  Rs.  6  for  five  bnffaloes  in  his  charge 
gave  a  receipt  for  Rs.  4  only  to  the  owner  of  the  cattle,  and  entered  only  Bs.  4  in  his  accounts: 
bnt  before  the  money  was  paid  into  the  treasury,  he  altered  his  accounts  and  entered  the  proper 
amount,  namely,  Bs.  6,  The.  Magistrate  convicted  him  under  section  27  of  the  Cattle  Trespass 
Act,  1S71:— 

Heidi  that  the  conviction  should  have  been  under  sections  409  and  611  of  the  Indian  Penal 
Code  and  that  section  S7  of  the  Cattle  Trespass  Act  was  not  applicable  to  such  a  case. 

^Criminal  Buling  1  of  lS9d.    Criminal  Review  No.  429  of  1893. 
Criminal  Buling  2  qf  1893.    Criminal  Beference  No  168  of  1893. 
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The  accused  was  charged  with  failing  to  perform  dutiep  under  section 
27  of  Act  I  of  1871,  in  that  he  being  cattle  pound  keeper  of  Khatraj  Taluka 
Mehemadabad  levied  Rs.  5  for  fiye  buffaloes  in  the  pound  in  his  charge  at 
rupee  one  each  for  them  from  a  certain  dharalaf  the  owner »  on  account  of 
penalty  but  gave  a  receipt  for  Rs.  4  .only  to  the  payee  and  entered  Rs.  4 
only  in  his  accounts  ;  but  a  complaint  against  him  having  been  made  by 
the  dharalaf  before  the  money  was  remitted  into  the  Treasury  and  the 
accused  having  come  to  know  of  the  complaint,  altered  the  entries  in  the 
account  book  and  the  counterfoil  of  the  receipt  and  remitted  the  full 
amount  of  Rs.  5.  The  Second  Glass  Magistrate  of  Mehemadabad  convicted 
and  sentenced  the  accused,  under  section  27  of  Act  I  of  1871^  to  pay  a  fine 
of  Rs.  5. 

The  District  Magistrate  of  Kaira,  in  referring  the  case  to  the  High 
Court,  stated  : — '*  Section  27  of  Act  I  of  1871  is  wholly  inapplicable  to  the 
case.  The  view  of  the  Magistrate  that  the  accused  failed  to  keep  the  ac- 
counts ordered  by  Qovernment  because  he  made  alterations  in  some  of  the 
entries  is  clearly  wrong,  and  the  Magistrate  has  taken  no  notice  of  what 
was  really  the  offence  committed,  viz.i  the  attempt  to  appropriate  a  portion 
of  the  fine.  The  accused's  act  appears  to  fall  under  sections  409  and  511, 
Indian  Penal  Code. 

Order. — For  the  reasons  given  by  the  District  Magistrate,  the  Court 
sets  aside  the  conviction  recorded  against  and  the  sentence  passed  upon 
the  accused  and  orders  the  fine,  if  paid,  to  be  refunded  to  him. 

The  District  Magistrate  will,  if  he  thinks  it  necessary,  take  further 
steps  against  the  accused. 


^6  January  189S.  Candt  &  Fulton,  JJ. 

Queen-Bmppess  v.  Supmal.* 

CrinUnal  Procedure  Code  (Act  Xo/lS82),  Sec.  864 — Statements  of  aceueed^Language^ 
in  which  they  sJumld  be  recorded  by  a  Magiitrate^Trregularity^ 

A  Bhil  accnsed  haTing  been  examined  by  a  Magistrate  in  the  Marathi  language  and  the 
accoMd*8  answen  haying  been  given  in  Maratbi  with  a  rerjr  large  sprinkling  of  Bhil  terms,  the 
Magistrate  recorded  the  accused's  statements  in  English: — 

Held,  that  the  Magistrate  procedure  was  irregular  and  that  he  should  have  recorded  the 
accused's  statements  in  Marathi, 

Par  Curiam  : — We  think  the  Second  Glass  Magistrate  should  have 
recorded  the  statements  of  the  accused  in  the  language  in  which  they  were 
examined  (Marathi)  even  though  their  answers  were  given  with  a  very 
large  sprinkling  of  Bhil  terms.  Whether  such  an  irregularity  could 
have  been  cured  by  section  533  of  the  Criminal  Procedure  Code  we  express 
no   opinion.  * 


•Criminal  Ruling  4  of  1898.    Criminal  Appeal  No.  805  of  1898. 
80 


Google 


Digitized  by  VjOOQ 


634  vHUPomTiD  ORoavAL  oaseb.  [1893 

Bzoluding  these  statements  we  think  there  is  sufficient  evidence 
against  acoused  No.  3|  Surmal  wcJad  Jaban.  Including  these  statements 
we  think  there  was  not  sufficient  evidence  against  acoused  No.  6|  Devchand 
vxdad  Bhikaii.  We  therefore  order  No.  6  Devchand  walad  Bhikari  to  be 
acquitted  and  discharged  ;  and  the  appeal  of  accused  No.  8,  Surmal  walad 
Jaban,  to  be  dismissed. 


fS.  February  1898.  OiNDt  &  Fulton,  JJ. 

Govlnda  v*  Keshavrao. 

Ormimd  Pfocedmre  Code  (A^  X  <^  18SS),  8ec9.  S60,  4S5.  4!S9^C<mpen9atUn^J}eath 
rf  iht  aecuted. 

Where  a  Magiftrate  awarded  compeniation  to  an  accosed  person,  under  section  SSO  of  the 
Criminal  Prooedare  Code,  and  the  complainant  applied  to  the  High  Court,  nnder  sections 
4S5  and  439  of  the  Code,  the  High  Coart  declined  to  pass  any  order  as  the  accused  had  died, 
because  no  order  could  be  passed  to  the  prejudice  of  a  person  who  could  not  be  served  with 
a  notice. 

Order. — The  Magistrate  First  Gliass  has  quoted  section  250  of  the 
Criminal  Procedure  Code,  which  was  repealed  by  Act  IV  of  1891. 

We  think  that  the  Magistrate  should  have  called  on  complainant  to 
show  any  objection  which  he  might  have  to  urge  against  the  direction 
to  pay  compensation. 

We,  therefore,  as  regards  accused  No.  3,  set  aside  the  order  of  the  First 
Glass  Magistrate  directing  Rs.  5  to  be  paid  by  complainant  to   bim. 

We  make  no  order  as  regards  accused  No.  1  who  is  dead,  no  authority 
haying  been  shown  to  us  for  passing  an  order  to  the  prejudice  of  an  ac- 
cused person  who  cannot  be  served  with  a  notice. 


9  February  1898^  Cindt  &  Fultok,  JJ. 

'  Queen-BmppesMi  v.  Manya.t 

BmhayIH9trieiFtUceAei{B9m.AetIVof\9>W\  See.  61  {dy-Hegligent  driving ^OJfknee. 

The  words  '^ntrary  to  anj  Regulation"  in  clause  (d)  of  soction  61  of  the  Bomby  District 
Police  Act»  1S90,  refer  to  the  words  **or  hf  driring  &c,'*  and  not  to  the  words**canses  obstruction, 
injurj,  &c.,  bj  any  misbehaviour,  negligence  or  illusage  in  the  driring,  .management  or  care  of 
any  animal  or  vehicle'*  in  the  first  part  of  the  clause. 

The  accused  Manya  drove  his  bullock  cart  negligently  on  a  pulic   road 
at   Igatpuri  and  thereby  caused  iigury  to  one  old  woman.     The  accusfed 
when  placed  before  the  Second  Glass  Magistrate  of  Igatpuri,  pleaded  not 
guilty,  but  was   sentenced  to  pay  a  fine  of  Rs.  3  under  section  61  clause  4 
of  the  District  Police  Act. 

The  District  Magistrate,  in   referring  the  case  for  the  orders  of  the 
High  Court,  observed :     ''The  sentence  is  illegal  as  no  regulation  has  been 

^Criminal  B^ing  6  </lSS3.    Criminal  AppU cation  f^r  Revision  No,  403  of  lS9s[ 
^OrimiHoiBuling7  efUW.   Criminal  Reference  No.  IS  of  1S98 
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made  by   the  District    Magistrate    as  is  required  by    clause  4  of   the 
said  section/' 

Obdbb. — We  think  that  the  words  ''contrary  to  any  regulation"  in 
clause  D.  of  section  61  of  Bombay  Act  IV  of  1890  refer  to  the  words  ''or  by 
driving"  etc.  and  not  to  the  words  "causing  injury  by  n^ligence  in  driv- 
ing" in  the  first  part  of  the  clause. 


S  Maireh  189$.  Oandt  &  Fulton,  JJ. 

Queen-BmiipeMi  v.   Ladka.* 

Penal  Oode   (Act  XLV  of  18S0X  See.  ^ll^-ClMHng. 
Where  a  person  who  givei  a  fake  name  and  addreis  in  order   fto   shield    himself  from 
proiecntion  for  an  offence,  he  cannot  be  oonricted  of  an  off^Bnce  under  section  417,  Indian 
Fenal  Code,  because  his  intention  cannot  be  said  to  be  frandalent  and   his  act  is  not  lilceljr  to 
canse  damage  or  harm  to  the  person  to  whom  the  false  information  isgiren. 

The  accused  was  charged  with  the  offence  of  cheating  under  section 
417,  Indian  Penal  Oode,  before  the  First  Glass  Magistrate  of  Viramgam,  in 
that  he  gave  his  false  name  as  Magan  Kuverji  residing  near  Derasar  to  the 
Sanitary  Inspector  who  wanted  it  for  his  prosecution  for  committing 
nuisance  and  thereby  inducing  the  Inspector  to  prosecute  the  man  named 
Magan  Kuverji  who  was  an  innocent  man.  The  Magistrate  fined  him 
Rs«  26  for  this  offence. 

Per-  Curiam: — The  accused  Ladka  Qulabchand  was    charged    and 
convicted  of  cheating  under  section  417  of  the  Indian  Penal  Code  in  that  he 
^'  fraudulently  gave  his  false  name  and  address  to  the  Sanitary  Inspector 
and  induced  him  to  charge  Magan  Kuverji  with   a  criminal  offence''    and 
that  ^'  the  action  of  the  accused  was  likely  to  cause  harm  to  the  complain, 
ant  (the  Sanitary  Inspector)  in   his  mind  and    reputation. ''     There  is  no 
evidence  that  the  accused  gave  a  false,  name  '*  fradulently,  "  that  is  "  with 
intent  to  defraud  but  not  otherwise"  (section  25,  Indian  Penal  Code).     Nor 
can  it  be   said  that  "  by  deceiving  any   person  he  intentionally  induced 
the  person   so  deceived  to  do  anything  which  he  would  not  do  if   he  were 
not  deceived,   and- which  act  is  likely  to  cause  damage    or  harm  to  that 
person  in  body,   mind,  reputation  or  property  "  (section  415,  Indian  Penal 
Code).     It  is  not  asserted  that  the    Sanitary    Inspector   was  induced  to 
prosecute  Magan  Kuverji;  but    the    Magistrate    remarks  that  '*  had  the 
real  name  and  address  of  the  accused  remained  in  dark    Magan  Kuverji 
would  probably  have  been    prosecuted  innocently,  which  would  perhaps 
have  brought  a   trouble   upon  the  complainant,  and  his  reputation  as  an 
efficient  officer  would    have  been  damaged. "     We  are  unable  to  concur 
with  this   reasoning.     The  act  of  the  accused  was   not   likely    to   cause 
damage  or  harm  to  the  Sanitary  Inspector.     We  do  not    think    that  even 
^Criminal  Ruling  10  (i/189d.    Criminal  Beriew    No.  63  of  1898, 

Digitized  by  VjOOQ  IC 


636  UNBSFOfttBD  OBnflKAL  OASIS.  [18Mt 

**  perliaps  "  his  reputation  would  have  been  damaged  had  he  on  the 
false  information  given  by  accused  applied  for  a  summons  against  Magan 
Euverji.  We  must,  therefore,  reverse  the  conviction  and  sentence  and 
order  the  fine,  if  paid,  to  be  refunded. 

We  regret  to  notice  that  a  petty  case  of  this  nature,  the  witnesses 
bring  all  present  in  Yiramgaum^  required  four  hearings  before  the  First 
Class  Magistrate,  Yiramgaum. 


6  March  1893.  CiHDT  <fe  Fulton,  JJ* 

Queen-Bmppeas  v.  Navalmal** 

Bombay  Act  III  of  IS67,  Meetion  11,  Rule  &9—E(nue^Bepair^CanUmement. 
A  person  who  neglects  to  repair  hie  honse  within  the  cantonement  ^limiti,  does  not  c«n« 
mit  an  offence  panishable  nnder  Bale  €7,  Chapter  in  of  the  Oantonement  Bales, 

Per  Curiam: — The  accused  was  charged  and  convicted  under  Rule  57 
section  1 1  of  Bombay  Act  III  of  1867  ^*  with  neglect  to  repair  houses  in 
Oantonement  limits  after  being  repeatedly  warned  by  tomtom,  thereby 
committing  an  offence   under  section  57,  Oantonement  Rules/' 

Assuming  that  the  Rules  made  under  Bombay  Act  III  of  1867  are 
still  in  force  (section  2  (2)  Act  XIII  of  1889),  it  must  be  pointed  out  that 
Rule  57  provides  that  ''every  person  shall  keep  in  proper  repair  the  bound- 
ary walls,  fences,  or  other  enclosures  of  his  estate  or  premises.  '*  There 
is  no  mention  of  repair  of  houses.  The  conviction  was,  therefore,  illegal 
and  must  be  set  aside  and   the  fine,  if  paid,  must  be  refunded. 


XO  March  189S.  Candy  &  Fultoit,  JJ. 

Queen-BmpP6S8  v.  AppaJL* 

Criminal  Proeedare  Code  {Aei  Xo/lSSS),  See.  Si9^8eeond  Clan  Magistrate^S^miiting 
a  eaee^Dietriet  Magistrate. 

Where  a  Second  or  Third  Class  Magistrate,  after  recording  his  opinion,  submits  a  case 
nnder  section  849,  Criminal  Procedure  Code,  to  the  District  Magistrate,  the  District  Magistrate 
should  not  confine  himself  to  considering  whether  the  decision  of  the  Magistrate  was  plainly 
and  manifestly  opposed  to  the  evidence,  but  he  should  find  on  the  evidence  the  facts  which  he 
considers  proved,  and  in  passing  judgment  he  should  state  the  point  or  points  for  determina* 
tion,  his  decision  thereon  and  the  reasons  for  decision. 

Per  Curiam  :  —This  case  was  sent  up  to  the  District  Magistrate, 
Belgaum,  under  section  349,  Criminal  Procedure  Code,  by  the  second  class 
Magistrate  Chikodi,  who  recorded  a  careful  opinion  that  the  accused 
persons  (the  Head  Constable  of  the  Police  post  and  the  Kulkarni  at  Nipani) 
had  been  guilty  of  extortion,  section  384,  Indian  Penal  Code. 

The  District  Magistrate  took  further  evidence  (the  deposition  of  a 
Karkun  in  the  office  of  the   District  Deputy   Collector),  and  in   passing 

•Criminal  Buling  U  cf  lS9d.    Criminal    Review  No.  64of  IS98. 
»6fMiiaI  BmUng  18  ^  1893.    Criminal  Application  for  Revision  No.  14  at  1898. 
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sentence  {nine  months'  rigotous  imprisonment  on  eaoh  accused)  made  the 
following  remark :— ''  Accused's  rakil  was  anxious  for  me  to  weigh  each 
point  in  the  eyidence  all  the  way  through.  But  I  do  not  understand  this  to 
be  my  duty  under  section  349,  as  this  would  be  practically  to  try  an 
appeal  from  the  Subordinate  Oourt,  which  I  do  not  think  was  the  intention 
of  section  349/' 

Then  after  stating  that  he  had  gone  through  the  evidence,  and  heard 
the  accused's  vakil  at  length,  and  after  reviewing  certain  points  in  the  caset 
the  District  Magistrate  concluded: — "  I  think,  therefore,  that  for  the  pur- 
poses of  section  349  of  the  Code  of  Criminal  Procedure  I  can  safely  accept 
the  2ad  Class  Magistrate's  conviction  of  accused"  and  he  proceeded  to  pass 
sentence. 

We  are  of  opinion  that  the  District  Magistrate  was  mistaken  in  his 
interpretation  of  the  provisions  of  section  349,  Criminal  Procedure  Code. 
No  doubt  under  the  corresponding  section  (461)  of  the  old  Code  (Act  X  of 
1872),  the  2nd  or  3rd  Class  Magistrate  was  to  record  a  finding,  and 
then  he  submitted  his  proceedings  to  the  District  Magistrate.  Under  the 
present  Code  the  2nd  or  3rd  class  Magistrate  records  his  opinion.  It  is 
for  the  District  Magistrate  to  find  on  the  facts  which  he  considers  proved. 
Whether  he  is  practically  trying  an  appeal  from  the  Subordinate  Court, 
matters  not.  Both  under  the  old  and  the  present  law  he  has  to  pass  ^'  such 
judgment,  sentence  or  order  in  the  case  as  he  deems  proper".  And  if  he 
passes  judgment  he  must  state  the  pointer  points  for  determination,  the 
decision  thereon,  and  the  reasons  for  the  decision.  We  think,  therefore, 
that  the  District  Magistrate  was  mistaken  in  supposing  that  all  he  had 
to  consider  was  whether  the  decision  of  the  2nd  Class  Magistrate  ^'  was 
very  plainly  and  evidently  opposed  to  the  evidence."  He  had  to  con- 
sider whether  the  evidence  was  worthy  of  belief.  It  is  clear  from  the  rest 
of  the  judgment  recorded  by  the  District  Magistrate  that  notwithstand- 
ing his  interpretation  of  section  349  he  did  not  omit  to  consider  this 
point;  for  he  gave  reasons  for  holding  that  it  could  not  have  been  a  trump- 
ed up  case.  Under  these  circumstances— and  the  Sessions  Judge  having 
summarily  rejected  the  appeal  made  by  the  accused  persons  to  him — we 
intimated  at  the  hearing  of  this  application  for  revision  that  we  would 
not  remand  the  case  to  the  District  Magistrate  but  would  go  into  the 
evidence  ourselves,   and  consider  the  case  on  the  merits. 

We  have  done  so,  and  have  come  to  the  conclusion  that  the  application 
must  be  dismissed.  The  complaint  was  made  on  30th  November  1891, 
and  was  verified  before  the  2nd  Class  Magistrate  on  the  next  day.  Then 
ensued  a  preliminary  enquiry,  in  which  all  the  witnesses  were  apparently 
examined  at  great  length,  and  which  seems  to  have  lasted  six  months. 
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Then  followed  the  trial  itself,  tlie  2nd  OUm  Magistrate  recording  his  final 
opinion  on  15th  October  1892.  Such  procedure  is  much  to  be  deprecated. 
If  on  taking  the  complaint  the  2nd  Class  Magistrate  had  at  once  issued 
process,  and  promptly  proceeded  with  the  trial,  he  would  have  been  in  as 
good  if  not  better  position  to  appreciate  the  merits  of  the  case,  and  the 
parties  and  witoesses  would  have  been  saved  considerable  trouble  and 
expense.  Mr.  Jardine,  who  argued  the  case  for  the  applicants,  contended 
that  it  would  be  unsafe  to  convict  on  the  evidence  of  the  complainant  and 
his  witnesses,  who  were  nearly  all  his  caste  fellows,  and  as  there  was 
evidently  a  strong  feeling  in  the  town  against  the  Snd  accused,  Jhe 
Eulkarni,  the  whole  case  was  possibly  trumped  up  through  spite. 

No  doubt  this  argument  is  worthy  of  consideration.  But  we  agree  with 
the  District  Magistrate  that  there  are  weighty  reasons  against  this  view. 
No  attempt  was  made  to  cross-examine  the  Karkun  examined  by  the 
District  Magistrate  who  proved  that  fiaija's  complaint  against  the  present 
complainant  was  certainly  trumped  up.  The  inference  is  that  the 
Naik  and  Eulkarni  used  Baija  as  an  instrument  for  extorting  money,  rather 
than  that  the  Marwadis  in  Nepani  between  the  Thursday  and  the  Monday 
used  the  admitted  incidents,  which  happened  in  complainant's  shop  on  the 
Thursday,  as  the .  foundation  for  an  elaborately  concocted  conspiracy  to 
ruin  the  Naik  and  Kulkami,  If  the  evidence  for  the  prosecution  is  to  be 
believed,  then  as  the  District  Magistrate  remarked  the  charge  is  certainly 
proved.  The  Magistrate,  who  on  two  occasions  examined  the  witnesses 
at  great  length,  believed  the  witnesses,  and  we  see  no  valid  reason  for 
holding  a  contrary  opinion. 


filS  March  2898.  Oahdt  &  Fulton,  JJ. 

Queen-Bmppess  v.  CaiUi** 

Criminal  Procedure  Code  {Act  X  oflSSS),  See.  49S^High  Court-^Appeal^Bgwew. 
The  High  Court  sittiDg  In  appeal  caoDot  review  an  order  paraed  bj  it  nnder  section  48S 
«f  the  Oode  of  Criminal  Procedare* 

Per  Curiam: — We  think  that  on  the  preliminary  point,  which  has 
arisen,  this  appeal  must  be  dismissed.  It  is  not  asserted  that  the  Jklagistrate 
has  not  disposed  of  the  case  conformably  to  the  order  of  the  High  Court 
passed  under  section  433  of  the  Criminal  Procedure  Code.  The  Magistrate 
has,  therefore,  acted  according  to  law,  and  we  cannot  sitting  in  appeal 
review  the  order  conformably  to  which  the  Magistrate  has  given  his 
decision. 


"Criminal  Buling  U  of  1S98.    Criminal  Appeal  No  85  of  1898. 
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f5  Jfoivft  1S9S.  OiNDT  &  Fulton,  JJ. 

Queon-BmppeMi  v.  Shepkhan.* 

Criminal  Procedure  Oode  (Aet  X  cf  1889  ),  See.  llO-^ecurity  for  good  behavhur^ 
Evidence. 

Where  a  pe$ron  ie  charged  with  being  an  habitual  offender  and  there  ie  nothing  bat 
evidenee  of  general  repnte  to  go  «pon,  diat  evidence  mofft  be  so  general  and  overwhelming 
at  to  leave  no  practical  donbt  that  the  accneed  has  been  in  the  habit  of  committing  thefts 
and  robberies  or  other  olFencet  of  the  kinds  specified,  and  before  making  an  order  for  secnri^ 
nnder  section  110,  Criminal  Procednre  Code,  the  Magistrate  most  be  satisfied  that  as  a  matter 
of  fact  the  snspected  person  has  committed  several  offences  in  the  past, 

Gandt,  J. — The  Sessions  Judge  of  Ahm'ednagar  has  forwarded  under 
section  438,  Criminal  Procedure  Code,  the  record  of  proceedings  taken 
before  Mr.  Qibb,  Magistrate  First  Class,  against  a  Pathan  by  name  Sherkban 
under  section  110  of  the  Criminal  Procedure  Code.  Mr.  Gibb  found  that 
accused  was  an  habitual  robber  or  thief,  and  ordered  him  to  execute  a  bond 
in  Rs.  100  himself  with  one  surety  in  the  same  sum,  as  security  that  he 
will  be  of  good  behaviour  for  six  months. 

The  sureties  produced  having  no  property  were  rejected,  and  Sherkhan 
was  committed  to  prison.  On  apj>eal,  the  First  Class  Magistrate's  order  was«^ 
confirmed  by  the  District  Magistrate,  who  relied  on  the  fact  that  the 
appellant  had  been  unable  to  provide  the  small  security  required,  when 
so  many  of  his  caste  fellows  are  resident  in  the  district  and  are  kno  wn 
to  be  well  off. 

The  Sessions  Judge,  in  referring  the  case,  has  commented  on  the  nature 
of  the  evidence  recorded  by  the  First  Class  Magistrate— comments,  it  may  be 
noted,  which  the  District  Magistrate  admits  are  entitled  to  much  weight— 
and  he  has  remarked  on  a  great  and  increasing  tendency  on  the  part  of 
the  Police  and  Magistrates  to  press  the  provisions  of  sections  109  and 
1 10  beyond  what  appears  to  be  their  due  limits. 

The  case  is,  therefore,  of  some  importance,  as  it  is  necessary  to  lay' 
down  the  principles  by  which  we  think  Magistrates  should  be  guided  in 
dealing  with  cases  under  section  1 10.  It  is  worthy  of  note  that  in  Act  X  of 
1872  (section  505)  as  in  Act  XXV  of  1861  (section  296)  there  was  a  provi- 
sion by  which  a  Magistrate  could  require  security  from  a  person  who 
appeared  from  evidence  as  to  general  character  to  be  by  repute  a  robber, 
house-breaker  or  thief.  That  provision  is  not  to  be  found  in  the  present 
Code  (Act  X  of  1882),  by  section  110  of  which  ( following  in  effect  the  provi- 
sions of  section  606,  Act  X  of  1872  and  section  297,  Act  XXV  of  1861)  a 
Magistrate  on  receiving  information  that  a  person  is  an  habitual  robber, 
house-breaker  or  thief,  can  require  such  person  to  show  cause  why  he 
should  not  be  ordered  to  execute  a  bond  with  sureties,  and  then  (  sectusm. 
*ari$ninal  BuHng  15  ^  1S98.    Criminal  Reference  Ne.  sa  gf  1898. 
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117  (on  the  appearance  of  the  person  the  Magistrate  proceeds  to  inquire 
into  the  truth  of  the  information,  and  to  take  such  further  evidence  as 
may  appear  necessary,  the  fact  that  a  person  is  an  habitual  offender 
being  proved  by  evidence  of  general  repute  or  otherwise.  Thus  it  is  not 
sufficient  to  prove  by  evidence  as  to  general  character  that  the  person  is 
by  repute  a  robber,  house-breaker  or  thief.  It  must  be  proved  that  he  is 
an  habitual  robber,  house-breaker  or  thief,  though  such  fact  may  be 
proved  by  evidence  of  general  repute  or  otherwise. 

My  colleague  has  drawn  my  attention  to  the  report  of  two  cases  before 
the  Special  Court  of  Lower  Burmah  to  be  found  at  pages  542  and  546  of 
Selected  Judgments  of  the  Court  of  the  Judicial  Commissioner  and  of  the 
Special  Court  Lower  .Burmah  (Vol.  I)  in  which  this  point  was  carefully 
considered. 

In  Criminal  Reference  No.  5,  of  1891,  Agnew  J.  in  delivering  the  Judg- 
ment of  the  Special  Court  said : — '^  1  think  having  regard  to  the  last 
clause  of  section  117  of  the  Criminal  Procedure  Code,  which  provides  that 
the  facts  that  a  person  is  an  habitual  offender  may  be  proved  by  evidence 
of  general  repute,  it  would  not  be  right  to  lay  down  as  a  hard  and  fast 
rule  that  evidence  must  be  given  to  show  that  the  person  against  whom 
proceedings  are  instituted  under  Chapter  YIII  of  the  Code  has  actually 
been  convicted  of  any  of  the  offences  mentioned.  It  does  seem  strange 
that  a  man  should  be  liable  to  be  treated  in  a  particular  way  because  he 
is  an  habitual  thief  without  proof  that  he  has  ever  been  convicted  of 
theft  at  all.  But  we  are  bound  by  the  provisions  of  the  Code  and  should 
not  be  justified  in  laying  down  a  rule  which  would  be  at  variance  with 
any  of  those  provisions. 

^*  I  think,  however,  that  in  dealing  with  cases  under  this  Chapter, 
Magistrates  ought,  especially  where  no  conviction  is  proved,  to  take  great 
"care  to  test  the  evidence  for  the  prosecution.  It  is  not  sufficient,  I  think,  to 
simply  record  the  statement  of  three  or  four  persons  that  the  individual 
charged  has  the  reputation  of  being  an  habitual  offender,  but  the  Magis- 
trate should  ascertain  what  the  witnesses'  means  of  knowing  anything 
about  the  accused  are :  whether  the  accused  is  known  to  have  associated 
with  criminals  ;  whether  he  has  frequently  been  known  to  have  been 
near  the  place  where  thefts  &c  ,  have  been  committed ;  whether  he  has 
any  and  what  means  of  livelihood  ;  whether  there  has  been  any  quarrel 
in  which  accused  was  concerned  which  would  supply  a  motive  for  bringing 
a  false,  charge  ;  and  whether  any  instances  of  the  commission  of  offences 
by  the  accused,  even  if  no  conviction  has  been  had,  are  known  to  the 
witnesses.  The  Magistrate  should,  in  short,  cross-examine  the  witnesses, 
nd  should  endeavour  to  assure  himself  beyond  reasonable  doubt  that   the 
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imtui«d  is  Tullf  an  habitual  offender,  and  not  rest  satisfied  with  the  hare 
statement  that  the  aocused  is  reputed  to  be  an  habitual  offender  of  the 
class  named/' 

And  in  the  next  case,  the  Judicial  Commissioner  said: —-'^Although 
proof  of  previous  ooQvictions  is  not  absolutely  essential  to  establish  the 
fact  that  the  accused  persoa  is  an  habitual  offender,  there  mu^t,  in  the 
•case  of  a  man  who  has  never  before  b<«en  convicted,  be  strong  and 
convincing  evidence,  whether  of  repute  or  otherwise,  to  prove  that  he  is 
in  the  habit  of  committing  thefts  or  other  cognate  offences,  and  that  it 
is  necessary  for  the  safety  of  the  public  that  he  should  be  required  to 
giv^  security.  Under  such  circumstances  complete  and  thorough  enquiiy 
as  to  the  accused's  antecedents  is  required;  for,  before  arriving  at  the 
conclusion  that  he  is  proved  by  mere  evidence  of  repute  to  be  an  habitual 
offender,  the  Magistrate  should  examine  a  larger  number  of  villagers 
and  ascertain  clearly  what  the  grounds  for  suspicion  are.  The  accused, 
too,  should  be  questioned  as  to  his  past  history  and  given  the  opportunity 
which  a  proper  examination  affords  of  meetings  if  he  can,  the  allegations 
of  his  accusers.  It  is  always  a  serious  evil  to  have  to  send  to  prison  for 
a  year  a  person  who  has  never  been  found  guilty  of  any  specifio  offence, 
as,  besides  the  danger  of  injustice,  the  fact  of  imprisonment  is  not  likely 
to  improve  his  character;  while  the  feeling  that  he  is  liable  to  be  sent 
to  jail  whether  he  is  convicted  of  an  offence  or  not  may  not  improbably 
make  him  reckless  and  render  him,  on  his  release,  really  dangerous  to 
the  community.  Orders,  therefore,  requiring  security  for  good  behaviour 
on  the  ground  that  an  accuse!  person,  wh>  has  never  before  been  convicted, 
is  nevertheless  an  habitual  offender,  should  never  be  made  except  after  a 
patient  and  exhaustive  enquiry,  such  as  to  dhow  beyond  all  reasonable 
doubt  that  the  accused  is  in  the  habit  of  committing  theft  or  other  similar 
offences,  and  that  it  is  essential  for  the  safety  of  the  community  to  send 
him  to  jail  in  case  he  fail  to  give  security  for  good  behaviour.  In  such 
cases  it  is  necessary  to  examine  a  considerable  number  of  witnesses  t& 
make  sure  that  the  evidense  of  repute  is  strong  a:id  general  and  it  is  also 
necessary  to  ascertain  that  the  suspicions  of  the  witnesses  rest  on  some 
firm  basis.  *' 

I  entirely  concur  with  the  above  principles. 

Applying  them  to  the  present  case  we  find  that  Sherkhan  served  for  thir- 
teen  years  in  the  8th  Regiment  Bombay  Infantry,  that  he  obtained  his  dis- 
charge about  four  years  ago,  that  he  attends  every  year  a  month's  drill  and 
receives  a  lump  sum  of ,  Rs.  41,  and  that  his  conduct  was  good  and  is 
considered  now  by  the  Subhedar  Major  to  be  still  good.  There  is  nothing 
to  coittradict  Sherkhan's  assertion  that  when  he  obtained  his  discharge  ha 
81 
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i;ook  servioe  in  jfunaghar  (  Kattyawar  )  For  a  time,  then  he  wa«  ^eitiployefi 
b}r  a  fruit  seller  at  Jeur  and  it  is  apparently  admitted  that  recently 
he  was  employed  by  the  Remount  Agent  at  Ahmednagat..  He  seeoM 
to  have  left  this  employment  last  September,  and  then  to*  have 
visited  his  caste  fellows  who  are  termed  Rohillas  by. the  country  folk  and 
who  have  settled  in  the  Sheogaon  Taluka  of  the  Ahovednagar  District* 
Witness  No.  8,  a  sweetmeat  seller  of  Path^rdi,  deposed  th^it  the  people 
in  his  neighbourhood  are  afraid  of  these  ''  Rohilla^  "  and  witness  No.  11 
the  Chief  Constable  of  Ahmednagar  Camp,  deposed  that  when  thefts 
take  place  in  Camp  every  complainant  gives  accused's  name.  Also  ac- 
cused was  suspected  of  a  theft  last  July  and  again  in  August.  The  Head 
Ooustable  of  Pathardi  (  No.  1  )  and  the  Police  Patel  of  Pathardi  (  No.  3  ) 
who  deposdi  that  accused  lived  at  Ghandg  ion  are  contradicted  as  to  this 
point  by  the  Police  Patel  (2)  and  Kulkarui  (7)  of  Chandgaoa.  N)  d  >ubt 
he  has  visited  the  neighbourhood;  and  it  is  possible  that  these  Path  ins  hive 
(as  stated  by  the  District  Magistrate)  Loukari  relatiois  with  the  mem- 
bers of  the  criminal  classes.  Bit  th<it  fast  is  not  sufin^nt  pro>f  that 
Sherkhaa  is  an  habitual  robber,  or  thief.  The  fact  th  it  he  could  not 
produce  an  approved  surety  must  not  be  strained  against  the  accused. 
It  seems  doubtful  whether  the  First  Class  Migistrate  wouU  have  ao* 
cepted  one  of  these  '' Rohillas  "  as  a  surety,  and  it  is  not  likely  that 
accused  has  intimate  friends  of  good  position  of  a  different  class. 

We  reverse  the  order    of  the  J^irst  Class  Magistrate    and    direct  the 
accused  to  be  set  at  liberty. 

Pulton,  J. — I  concur.  By  an  habitual  thief  or  robber  is  meant  a 
person  who  has  committed  thefts  and  robberie?  in  the  past  and  is  ready 
to  commit  them  again  when  opportunity  offers.  We  cannot  o  course  lay 
dovm  any  rule  that  in  order  t  J  prove  that  a  person  is  an  habitual  offender 
there  must  always  be  proof  of  previous  convictions  for  the  law  says  that  the 
fact  may  be  proved  by  evidence  of  general  repute  or  otherwise  ;  but  in  cases 
in  which  there  is  nothing  but  evidence  of  general  repute  to  go  upon  that 
evidence  must  be  so  general  and  overwhelming  as  to  leave  no  practical 
doubt  that  the  accused  has  been  in  the  habit  of  committing  taefts  and 
robberies  or  other  offences  of  the  kinds  specified.  Before  then  making 
an  order  for  security  under  section  110  the  Magistrate  must  ask  himself 
whether  he  is  satisfied  that  as  a  matter  of  fact  the  suspeeted  person  has 
committed  several  offences  in  the  past.  In  some  such  caaea  he  may  be 
Jible  to  answer  this  question  in  the  affirmative  and  may  say  that  he  ieals 
satisfied  that  unless  the  aooused  had  oommitted  such  oiisDcea  there  would 
not  have  been  such  a  oonsensus  of  opinion  unfavourable  to  him  but 
ainless  he  can  do  so  it  is  obvious  that  he  cannot  decide  that  the  person 
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^fore  him  is  an  habitual  offender.  In  the  present  oase  the  evidence 
does  not  seem  to  be  such  as  to  render  it  reasonably  certain  that 
Sherkhan  has  committed  thefts  or  robberies.  The  Rohillas  bear 
a  bad  repute  and  many  of  them  have  probably  earned  this 
repute  by  their  misdeeds  but  the  evidence  that  Sherkhan  personally  has 
a  general  repute  so  bad  as  to  justify  the  Court  in  believing  him  to  be  a 
thief  by  habit  is  not  very  strong.  The  question  no  doubt  is  one  of  fact 
in  regard  to  which  this  Court  would  not  ordinarily  interfere  in  revision, 
but  I  think  in  the  present  case  it  is  necessary  to  do  so  because  the 
Magistrate's  judgment  though  carefully  prr pared  does  not  make  it  clear 
that  the  necessity  of  beiug  satisfied  that  Sherkhan  had  actually 
committed  thefts  or  robberies  was  present  to  his  mind. 

As  a  general  rule  I  think  that  although  proof  of  previous  convictions 
is  not  absolutely  essential  the  Courts  must  be  very  careful  in  the  appli- 
cation of  section  110  to  persons  who  have  never  before  been  convicted* 
For  suspecte  1  persons  who  have  no  ostensible  means  of  subsistence  or 
who  cannot  give  a  satisfactory  account  of  themselves  section  lO^)  is 
provided. 


SSS  March  1898.  Candy  &  Pulton,  JJ- 

Queen-Emppess  v.  Chunllal.* 

Act  X//q/"  188*?,  See.  «,  Bu'e  ^^Pet'oUwn^Importation^Land, 
Petrolenm  imported  by  Innd  into  British  Indi<«  fro:n  territory  beyond  the  Umits  of  British 
India,  but  nut  shown  to  have  been  import*  d  from  any  port  does  not  come   within  the   restrio* 
tions  iiDpOfc«'d  by  Rale  S  of  the  RnUs  framed  for  regalating  the  importation  of  petrolenm  by  sea 
into  the  Presidency  of  Bombay. 

Per  Curiam: — We  think  that  the  conviction  must  be  reversed.  We 
<io  so  on  the  ground  that  Rule  3  provides  not  that  petrjoleum  from  any 
place  but  that  petroleum  from  any  port  in  Burma  or  from  any  port 
beyond  the  limits  of  British  India  may  not  be  .  brought  into  British  lodia 
by  sea  or  land  except  at  the  ports  of  Bombay,  Karachi  and  Aden.  Can  it 
be  said  that  the  petroleum  in  the  present  case  comes  within  those  quali- 
fying words  ?  It  was  from  Bh^ivnagar,  so  accused  says,  and  the  fact  is 
accepted  by  the  prosecution.  But  it  is  not  sh  )wn  that  it  was  from  the 
port  of  Bhaviiagar.  It  may  have  come  to  Bhavnagar  by  land,  and  not 
been  near  the  port  at  all.  The  Rule  speaks  of  importation,  that  is  bring- 
ing by  sea  or  land ;  but  the  petroleum  which  may  not  be  so  brought  except 
und^^r  certain  limitation  is  petroleum  from  a  port,  and  the  importation  in 
the  Rule  is  also  limited  to  bringing  to  a  port.  The  fine  of  paid  to  be 
relundtd.  The  order  of  coafibcation  to  be  S3t  aside  and  the  petroleum 
io  be  returned. 

*Crim\iial  Ruling  16  cj  lS9d.  ^.Criminal  Application  for  Berieion  No.  442  of  1892. 
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f7  March  1S9S.  TwAwo,  Oavdt  ft  Pultoh,  JJ-^ 

Queen-Emppem  v.  Tesu.* 

8eision$  Juig^-^urg^Biii-direeticn-^Von'^irection^OrimiiuU   Proetiture  Oo44{Aet  T 
^19^2),  See.  %99, 

A»«  a  gonerftl  rale  noD-directioo  by  Judge  to  the  jary  does  not  amoant  to  mii-directloii;  and 
the  High  Court  will  not  interefere  with  the  verdict  of  a  Jury  because  there  was  nonniirectian^ 
unless  the  ciroamsiances  were  such  as  to.  make  the  non-direction  amount  to  a  mis-direcflon« 
Candy,  J.— la  my  opinion  the  Sessions  Judge  misdirected  the  Jury. 
After  telling  them  rightly, "  what  you  really  have  to  see  is  what  was^ 
the  intention  of  the  parties,  "  he  went  on  to  say,  *«  Now  the  prosecution 
has  produced  evidence  to  show  that  accused  is  a  prostitute.  In  the 
first  place  in  her  examination  before  the  Magistrate  she  is  asked  what 
her  occupati' n  is  and  she  s'lates  Kasah  karane  va  pan  tambaku  vikaw^ 
Now  that  is  an  important  ad  nission.  Is  it  likely  that  any  chaste  woman 
would  gratuitously  make  an  admission  that  would  impress  on  inef- 
faceable stain  on  her  character  !  Then  I  come  to  the  extract  from  the 
Income  Tax  Register,  in  which  accused  is  described  as  a  prostitute* 
Now  though  the  accused  is  not  bound  by  the  entry  in  that  Resfister^ 
you  have  the  fact  that  she  was  so  described,  and  no  steps  are  taken  to 
correct  the  description.  If  mistake  it  had  been  surely  she  would  have 
shown  some  virtuous  indignation  at  being  thus  opprobriously  designated/* 
On  turning  to  the  record  it  appears  that  the  '*  important  admission,*' 
on  which  the  Sessions  Judge  laid  such  stress,  does  not  exist.  In  the 
vernacular  record  of  the  statement  made  by  the  accused  on  3rd  November 
in  tha  committal  proceedings  it  is  recited,  Twt  that  she  was  asked  what 
her  profession  was,  but  the  description  is  given  by  the  Karkun  as  noted 
by  the  Sessions  Judge;  and  in  the  English  record  of  the  same  statement 
the  Magistrate  made  no  mention  of  her  profession,  which  he  would  have 
made  had  accused  made  such  an  important  admission.  Indeed,  it  is  im- 
possible to  understand  how  she  could  have  made  such  an  admission,  for, 
as  noted  by  the  Magistrate  in  his  grounds  of  commitment,  she  in  October 
had  pleaded  before  him  in  the  enquiryunder  section  202  that  she*  bad 
not  followed  the  business  of  prostitution  for  the  past  three  years.  He  did 
not  believe  that  assertion,  not  because  she  had  subsequently  admitted 
before  him  that  she  was  still  a  prostitute— the  ground  which  of  course 
he  would4iave  taken  had  she  made  such  an  admission — ^but  because 
there  was  evidence  which  he  believed  to  tnateflTect,  This  is  not  a  mere 
technical  error  to  which  no  objection  was  taken  at  the  trial.  There  is 
nothing  on  the  record  showing  that  the  public  prosecutor  relied  on  an  al- 
leged admission  before  the  Magistrate,  or  that  the  pleader  for  the  accused 
liad  any  opportunity  of  contesting  the  point.  If  the  prosecution  did^ 
^  ^Ofimnmi  Mmling  17  cj  ISM.    Crimlaal  Appeal  Ne.  SIS  of  MSt, 
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mean  to  rely  on  it,  then  certainly  the  Magistrate  and  his  Earkun  should 
have  been  called  to  prove  the  point. 

Next  with  regard  to  the  fact  in  connection  with  the  Income  Tax 
Register,  on  which  the  Session  Judge  laid  much  stress:— instead  of  no 
steps  having  been  taken  to  correct  the  description.  Exhibit  10  shows  that 
in  1891  accused  ^id  appeal  to  the  Collector,  asserting  that  she  did  not  carry 
on  prostitution,  and  it  is  fact  that  in  August  1892  the  tax  was  remitted 
she  saying  that  she  had  no  assessable  income.  The  Session  Judge  would 
have  been  justified  in  commenting  on  those  facts,*  but  he  was  not  entitled 
to  ignore  them,  or  to  tell  the  Jury  that  no  steps  had  been  taken  by  the 
accused.  It  is  not  a  question  of  virtuous  irdignation  at  an  opprobrious 
designation.  The  woman  had  been  a  prostitute;  she  admitted  as  Buch 
to  the  Slagistrate,  but  she  asserted  that  she  was  not  still  one,  and  the 
steps  she  took  in  the  matter  of  the  Income  Tax  Register  tends  to  support 
that  assertion.  Therefore  when  the  Jury  were  told  that,  in  appreciat- 
ing the  direct  evidence  that  she  was  still  a  prostitute,  they  were  bound 
to  lay  stress  on  the  facts  that  she  admitted  that  she  was  still  a  prostitute 
and  that  she  took  no  steps  in  connection  with  the  Income  Tax  Register, 
they  were  in  my  opinion  clearly  misled. 

The  direct  evidence  consists  of  the  depositions  of  the  following 
witnesses: — Ganpati  examined  on  11th  November  in  the  Sessions  Court 
said  that  he  had  a  month  ago  slept  with  a  woman  at  the  house  of  accused* 
Examined  by  the  Magistrate  on  Ist  November  he  said  that  18  or  20  days 
ago  he  had  slept  with  accused  herself.  Lala  examined  on  11th  November 
said  that  he  had  slept  with  her  35  days  ago,  and  when  he  went  a  second 
time  the  pimp  turned  him  away.  Mohanlal  deposed  that  Lala  had  told 
bim  of  his  visit  to  accused  ;  and  he  stated  also  that  men  come  and  go  to 
her.  There  is  nothing  to  show  how  the  Police  came  to  know  rf  the 
evidence  of  these  three  men.  The  Magistrate  noted  that  accused's  neigh* 
hours  were  unwilling  to  say  that  she  is  a  prostitute.  Having  regard  to 
the  above  facts  it  seems  to  me  that  the  proper  course  for  us  to  take  would 
be  to  order  a  new  trial. 

The  present  Chief  Justice  of  this  Court  in  Reg.  v.  Fatteohand  (1)  said— 
«  I  am  inclined  to  agree  with  Mr.  Justice  L.  Jaekson  that  it  would  not 
be  s^e  to  lay  down  any  rule,  although  probably  in  most  cases  the  ends 
of  Justice  would  be  satisfied  by  considering  whether  if  the  case  had  been 
tried  by  a  Judge  and  assessors  the  Court  would  set  aside  the  finding.'' 

The  remarks  of  Mr.  Justice  Jaekaon  to  which  Sargent  0.  J.,  referred 
are  to  be  found  at  page  96  of  W.  R.  in  the  report  of  the  well  known  case 
#f  Reg,  w.  SUM  Buksh.    He  said— *^  In  regard  to  the  proposed  rule  that 

(1)6 Bmb  H.c^ss.      "  ^ 
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we  should  not  interfere  in  oases  of  misdirection  where  the  facts  are  suck: 
that,  if  the  trial  had  been  heard  before  a  Judge  and  assessors,  we  should 
have  affirmed  the  sentence,  I  have  only  one  misgiving.  It  is  not  always 
safe — I  might  say  it  is  rarely  safe— for  an  appellate  Oourt  with  papers 
before  it.  to  put  itself  in  the  place  of  the  Court  below  which  has  heard  the 
witnesses  ;  and  it  might  be  that  in  affirming  the  conviction  on  the  faith 
of  some  unnoticed  circumstance  of  corroboration  found  in  the  evidence,  we 
might  be  using  that  which  the  Judge  and  Jury  would  not  have  relied  upon. 
But  this  perhaps  <  nly  suggests  caution  in  the  application  of  the  rule, 
rather  thun  an  objection  to  the  rule  itself." 

Now  here  the   admitted  fact   of  obtaining   possession   of  the   little 
girl  (  aged  4  )  was  not  per  ae  criminal.     The  specific  intent  or  knowledge 
which  renders  it  criminal  must  be  established  by  cogent  evidence.     Taking 
the  registered  document  from  the  father  was  not   criminal.     Nor   would  it 
by  itself  be  evidence  of  the   specific  intent,  which   must   be   proved  before 
conviction  can  be  had  under  section   373.     Naturally   the   accused  would 
not  care   to  keep  the  ch  Id  for  a  year  or  two,  and  then  be  forced  to  give  it 
up  to  the  father  should  he  claim  it.     The  woman  has  already   one  girl  and 
two  boys,  whom  she  employs  apparently  in  her  shop.     It  is  not   contended 
that  she  is  a  naikin^  in  which  case  the  tender  age   of  the  child   has   bean 
held  not  to  negative  the  belief  that  the   child  was  likely  to  be   used  for  an 
immoral    purpose.    The   Session  Judge  may  have  be«n  right   in  ridiculing 
the  idea  that  the     woman   was    actuated  by    benevolent  or  charitable 
motives;  but  it  is  not  an   unreasonable  defence  that  she  may   have   wished 
to  marry  the  girl  to  one  of  the  boys  in  her  keeping.     On  the  other   h  ind  it 
is  possible  that   the  intention   of  the  accused   was  that   the  girl  should  be 
eventually  employed  as  a  prostitute.     Ic  is  a  question   to  be  determined 
on   the   evidence   and   on   all    the   circumstances   of  thd  case    whether  the 
prosecution  has   made  out   the   crimin'il  intention;   and   it  is   a  question 
which  is  pre-eminently  for   a  Jury,   after   weighing    all   the  evidence   and 
circumbiances,  and  after  being  carefully  and  accurately   directed    as  to  the 
evidence  and  facts.     I  think  that  the    accused  is  entitled  to   have  her   case 
fairly  put  b  fore  the   Jury,   and   I   think    also  that   the   prosecution   may 
claim  to  have  the  case  put  on  a  wider  basis  than  the  alleged   fact   that   the 
accused  is  at  the  present  time  a  prostitute.     It  is  possible  that  she  may^* 
as  alleged  by  her— have  ceased  to  be  a   prostitute   herself,   but   there   was 
apparently  evidence — certainly  before   the   Magistrate — that   she   kept   a 
bruthel,  and  I  do  not  think    that   the   attention   of  the   Jury    was  clearly 
called  to  this  point. 

Tae  case  is  one  of  some  difficulty,   one,  as    I  have 'said   above,,  which 
seems  to   be   specially   tor  a  Jury  to  determine.     I  would,  theieiore,  ord^r 
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^  retrfal.  Bat  as  my  learned  col  league  is  unaUe  to  come  to  any  oth» 
eonolttsion  than  that  the  appeal  should  be  dismissed,  the  case  must  hi 
laid  before  another  Judge  (Section  429). 

Fulton,  J. — I  do  not  think  that  there  has  been  any  substantial 
misdirecton  or  that  the  Jury  haye  been  misled  thereby*  It  was  not 
suggested  that  there  had  been  any  misdirection  on  points  of  law  but  it 
was  argued  that  the  Judge  summed  up  too  unfavourably  to  the  prisoner  and 
.without  suflB.cientIy  emphacising  the  facts  which  Mr,  Manekshah  contended 
told  in  her  favour.  The  most  serious  ground  for  urging  that  there  was  a* 
misdirectiin  was  that  the  Judge,  when  he  laid  stress  on  the  fact  that 
Tesu  was  described  as  a  prostitute  in  the  income  tax  returns  and  said 
that  no  steps  had  been  taken  to  corject  the  descriptions  and  that  if  it  had 
been  mistaken  she  would  surely  have  shown  some  virtuous  indignation 
at  being  thus  opprobriously  described,  omitted  to  point  out  that  in  the 
extract  dated  the  23rd  September  1891  she  was  reported  to  have  said 
that  she  had  no  shop  and  did  not  carry  on  prostitution.  I  think  ic  would 
have  been  better  if  the  Judge  when  calling  attention  to  these  extracts  had 
specially  noticed  this  entry  of  80  April  1891,  but  still  I  cannot  say  that 
there  was  any  actual  misdirection.  She  hid  been  similarly  described  as 
prostitute  in  the  income  tax  proceedings  of  1887,  1888  and  1889  and 
there  is  nothing  to  show  that  until  1891  when  she  said  she  did  not  carry 
on  prostitution  she  had  ever  raised  any  objection  to  the  description. 
Even  in  1891  there  is  not  much  trace  of  indignation  in  her  statement  that 
she  has  no  shop  and  does  not  carry  on  prostitution.  There  seems  to  have 
been  a  desire  to  avoid  income  tax  but  nothicg  more.  If  she  had  really  been 
indignant  at  being  described  as  a  prostitute  it  was  open  to  her  to  petition 
the  Commissioner  under  section  27  of  the  Income  Tax  Act  (II  of  188G).  Such  a 
petition  might  have  been  unavailing;  but  it  was  a  remedy  which  one 
might  certainly  have  expected  a  virtuous  woman^  wrongly  assessed  on  the 
ground  that  ^he  was  a  prostitute,  to  have  attempted.  Consequently  when 
the  Judge  in  his  charge  said  that  no  steps  liad  been  taken  to  correct  the 
misdescription  and  that  if  it  had  been  mistaken  the  accused  would  surely 
have  shown  some  virtuous  indignation  at  being  thus  opprobriously  des* 
cribed.  I  do  not  think  there  was  any  misdirection  of  a  kind  to  prejudice 
the  accused  though  the  language  used  was  possibly  not  quite  so  accurate 
as   would  have  been  employed  in  a  judgment. 

Next  it  was  contended  that  when  the  Judge  referred  to  tha 
description  of  the  accused  in  the  statement  of  the  3fd  Koveabar 
in  wbifih  her  oecupation  was  said  to  be  prostitution  and  shop 
keeping,  he  ought  to  have  pointed  out  that  as  her  principal 
l^round  of  defence  was  that  she  was  not  a  prostitute,   she  could  not  thua 
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hmyft  described  herself  sad  that  in  the  statement  €i  18  October  she  merely 
described  herself  as  a  shop«keeper.  It  was  also  said  that  at  the  questioa^ 
in  answer  to  which  the  description  of  the  accused^  profession  is  recordedf 
was  not  taken  down  the  answer  was  inadinissible  as  not  being  recorded  in 
accord^ince  with  law.  As  regards  this  ttschnical  objection  I  have  to  observe 
that  although  an  irregularity  in  the  record  lUiy  render  useless  a  oonfession 
recorded  under  section  164,  I  do  not  think  that  such  an  irregularity 
as  the  omission  to  record  the  question  pit  do3S  render  the  answer  given  at 
the  examination  of  a  prisoner  during  the  comtnical  proceedings,  which 
under  section  287,  Criminal  Procedure  Code,  must  be  rendered  by  the  prose* 
cutor  and  read  as  evidence,  inadmissible  in  the  absence  of  any  objection 
taken  at  the  trial.  Hai  such  an  objection  been  taken  I  feel  sure  some  note 
of  it  would  have  beea  made  and  it  woull  diubtless  hive  been  met  in  the  man* 
ner  provided  by  saction  533.  Such  being  the  case  it  would  hardly  be  proper 
Aow  on  appeal  to  reject  the  evidence  for  I  think  it  must  be  held  that 
as  the  accused  was  defended  by  a  pleader  who  cannot  have  failed 
to  notice  the  compromising  nature  of  the  description  she  waived  the 
technical  objection  that  the  question  had  not  been  recorded.  Turning  now 
to  the  objection  that  the  Judge  ought  to  have  cautioned  the  Jury  as  to 
the  improbability  of  the  accused  making  such  a  statement,  I  do  not 
think  there  was  any  actual  misdirection.  The  Judge  possibly  thought  it 
was  more  probable  that  she  did  make  the  statement  than  that  an  erroneous 
record  had  been  prepared.  If  the  accused's  pleader  thought  she  did  not 
make  the  statement  and  that  the  record  was  incorrect  he  must  have 
commented  on  the  fact;  but  the  Judge's  charge  leads  me  to  think  that  no 
such  sui^gestion  was  made  at  the  trial  and  that  the  possibility  of  the 
incorrectness  of  the  record  did  not  occur  to  any  one  till  the  case  came  up 
on  appeal.  As  to  the  statement  of  October  I8th  in  which  she  described  her 
profesioa  as  shop  keeping  it  does  uot  appear  to  have  been  put  in  evidence 
either  by  th^  prosecution  or  defence.  Strictly  speaking,  therefore,  we  are 
not  entitled  to  look  at  it;  but  if  we  did,  it  not  would  hardly  help  the  ac- 
cused as  it  contains  a  clear  admission  th^t  she  was  a  prostitute  upto 
three  years  ago  and  there  is  rally  no  evidence  excepting  that  of  the  man 
^ho  keeps  her  to  suggest  that  she  has  changed  her  mode  of  life.  Proba- 
bly it  would  have  been  better  if  it  had  occurred  to  the  Judge  to  tell  the 
Jury  that  as  accused's  defence  turned  in  a  great  measure  on  her 
denial  of  prostitution  it  was  unlikely  that  she  would  have  intentionally 
described  herself  as  a  prostitute  ;  but  the  point  seems  to  me  immaterial 
for  independently  of  this  heading  the  other  evidence  on  the  record  to  my 
mind  clearly  proves  the  fact  that  she  is  one. 

The  other  objections  urged  by   Mr.   Bfanekshah   were   that   the*  Judge 
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had  taken  too  unfavourable  a  view  of  the  agreement  and  should  havf  tol4 
the  Jury  that  they  ought  to  presume  prima  foyde  that  it   was  a  bona  fid0 
4^greement  and  not  one  merely  intended  to  cover  an  immoral  transaction, 
that  he  should  have  told  them  that  possibly  the  accused  was  misled  by  the 
father  telling  her  that   his  wife  had  deserted  him,  that  the  evidence 
-of  No.  13  was   all   hearsay,  and  that  the  i^e   of  the  child  negatived 
the  idea  that   she   was  obtained  for  immoral    purposes;  while  the  faqt 
that  she  had  under  her  charge  other  children  of  both  sexes   suggested  that 
4ihe  was  acting  from   motives   of  benevolence*    As  regards  No.  13   the 
6ovemment  Pleader  pointed  out,  I  think,  correctly  that  his   evidence  is 
not  hearsay  because  the  witness  said  that  he  knew  she  was  a  prostitute 
because  men  come  and  go  to  her.    In  cross«examinalion  he  was  asked 
about  certain  individuals   whose  statements  doubtless  were  hearsay,  but 
there  is  nothing  to  show  that  his  statement  that  men   come  and  go  to  her 
wafll  not  the  result  ot  his  own  observations.    As  to  the  other  points  I 
think  the  Ju4ge  was  entitled  to  eiipress  bis  own  opinion  and  I  do  not  think 
that  he  did  so  more  unfavoiirably  than  the  evidence  warranted.    The  Jury 
4oubtle8s  heard  the  argaments  of  the  accused's  pleader  who  must  have 
^aed  much  the  same  arguments  as  those  s;>  clearly  and  forcibly  put  before 
OS  1^  M:t.  Manekshah  and  I  do  not  think  they  were  misled  by  the  unfavour* 
able  impression  traceable  in  the  observatiens  of  the  Judge.    The  evidence 
mas  in  my  opinion  auch  as  fiiily  jnatified  the  verdict.  In  the  case  of  Qu4en9 
Bii^yr$9a  v.  IHj^pa  (1)  alluded  to  by  the    Qovernment    Pleader  the  age 
^  the  child  (5  or  6)  was  not  held  to  negative  the  belief  that  she  was 
likely  to  be  used  for  an  immoral  purpose.    It   is  ^rfeotly  clear  that 
the  accused  bears  the  reputation  of  being  a  prostitute  and  there  is  nothing 
io  indioate  that  she  has  ever  made  any  serious  eflfort  to  get  rid  of  this 
reputation.    I  see  no  reason  for  disbelieving  ^tnessee   11  and  12  who 
say  that  she  is  a  pfottitnte.    It  was  said  that  these  were  chance  witnesses 
ficked  !4>  by  the  Police,  but  if  they  weee  falae  witnesses  and  if  the 
a4»eus«4  is  not  e  prostitute  she  ought  to  have  been  able  to  get  some  af  her 
netghbours  to  qome  to  aay  sou'    Her  omission  to  call  witnesses  to  her 
character  whigh  had  been  seriously  impunged  for  several  years  could  hardly 
fail  to  weigh  heavily  with  the  jury.    The  agreement  to  my  mind  is  much 
more  suggestive  under  the  circumstances  of  an  attempt  to  ccmceal  an 
immoral  purpose  or  a  guilty  knowledge  than  of  a  desire  to  obtain  the 
^hild  in  order  to  get  her  honorably  married,  for  if  the    aocused's  motives 
were  good  there  seemed  no  reason  for  registering  an  agreement   which 
cQi^ld  not  be  effected  without  some  expense  or  indeed  for  making   any 
written  agreement  at  all.    Her  refusal  too  to  give  back   the  child   to  her 
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mother  without  payment  of  ftBodHtaiit  charges  seems  against  her. 
Looking  to  the  summing  up  as  »  wh<^e  I  do  not  think  there  was  any 
misdirection  and  I  consider  that  it  would  be  undesirable  to  set  aside  the 
verdict  of  the  Jury.  It  was  their  duty  to  Judge  of  the  intention  or  know* 
ledge  of  the  accused  from  her  conduct  and  the  inference  which  they  drew 
seems  to  me  to  be  such  as  would  />rdinarily  be  drawn.  Moreover,  even  if 
there  was  any  misdirection  i  we  can  only  set  aside  the  decision  if 
such  misdirection  occasioned  or  may  have  occasioned  a  failure  of 
justice  and  as  on  the  evidence  I  think  that  the  accused  ought  to  have 
been  convicted  I  would  decline  to  interfere;  section  537,  Oriminal 
Procedure  Code;  Queen  v.  FaUehelMThd  (2).  If  the  case  were  a 
dtmbtful  one  turning  on  the  appreciation  of  conflicting  evidence  it  might 
(assuming  that  there  was  a  misdirection)  be  necessary  to  order  a  retrial ; 
but  in  the  present  case  I  can  see  no  room  for  doubt,  for  considering  the 
immoral  life  the  accused  herself  had  led,  it  seems  impossible  to  doubt  tiiat 
she  obtained  the  child  otherwise  than  with  a  knowledge  that  it  .was  likely 
to  be  used  for  immoral  purposes.  In  the  Full  Bench  case  oi  Beg,  V', 
Peda^nji  Dmskaf  (3),  Weetropp  0.  J.  in  an  elaborate  judgment  explained 
the  law  as  follows:  *' 'But  even  on  motion  for  anew  trial  non-direotion 
is  only  a  ground  for  granting  a  new  trial  where  the  verdict  is  against  the 
weight  of  evidence  (Ford  v.  Ltioy  Jk^.,)  and  in  Duke  of  NewoagUe  v.  Broxtowe 
it  was  said  on  a  motion  for  a  new  trial  in  a  case  of  alleged  misdirection 
that  it  is  only  in  those  cases  in  which  the  Court  is  satisfied  that  the  Jury 
has  been  led  to  a  wrong  conclusion.that  it  ought  to  interfere.  The  same 
^trine  has  been^equently  laid  down.  What  the  Court  looks  to  is 
whether  complete  and  :substantial  justice  has  been  done  ;  if  so  there  is  no 
Reason  to:  grant  a  new  trial.  These  it  is  true  were  all  civil  cases  but  the 
principle  is  equally  sound  in  criminal  cases/' 

In  the  course  of  argument  attention  was  called  to  the  procedure  in 
examining  the  accused  at  the  banning  of  the  trial  and  it  was  said  that 
this  was  irregular  as  the  accused  could  by  law  only  be  examined  for  the 
purpose  of  enabling  her  to  explain  the  evidence  against  her.  At  the  time 
of  her  examination  only  her  statement,  before  the  committing  Magistrate 
liad  been  recorded  and  some  of  the  questions  put  to  her  appeared  to  ga 
beyond  what  was  then  in  evidence  against  her.  Her  attention  too  wa& 
not  specially  directed  to  the  heading  of  her  statement  before  the  Magistrate. 
Assuming  however,  that  the  examination  was  irregular,  it  does  not  appear 
that  she  was  prejudiced  thereby  as  she  does  not  seem  to  have  made  any 
damaging  admissions.  As  she  was  defended  by  pleader  there  was  full 
4>pportUQity  for  him  afterwards  to  explain  the  evidence  against  her. 
(8)  5  Bom.,  H.  CSS.    (S)  10  Bom.  H.  C,  88. 
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I  would  dismiss  the  appeal. 

Tblano,  J. — This  case  has  been  referred  to  me  under  section  429  of 
the  Code  of  Criminal  Procedure  in  consequence  of  a  difference  of  opinion 
between  Candy  and  FuUon  JJ.  who  originally  heard  it,  Mr.  Justice 
'Candy  having  been  of  opinion  that  there  had  been  such  a  material  mis- 
•direotion  by  the  Sessions  Judge  as  to  require  a  new  trial  to  be  directed, 
while  Mr.  Justice  ISdton  was  of  a  different  opinion.  I  have  had  the 
advantage  of  reading  their  opinions  as  also  of  hearing  an  argument  on  the 
points  arising  in  the  case  from  Mr.  Branson  for  the  prisoner  and  Rao 
Saheb  Va$udev  Jaganmath  Kvrtika/r^  for  the  Crown. 

The  points  of  misdirection  alleged  I  gather  to    be  as  follows: — (1) 
That  the  prisoner  did  not  in  fact  admit  herself  to  be  a  prostitute  as  the 
Sessions  Judge  nevertheless   told  the  Jury  she  did.  (2)  That  the  pri  son er, 
contrary  to  what  the   Judge  told  the  Jury,  had  in  fact  objected  to  being 
•described  in   the  Income  Tax  papers  as  a  prostitute.  (3)  That  the  proceed- 
ings before  the  Magistrate  in   which  the  accused  and  the  father  oi  the 
^rl  took  part  should  have  been  put  to  the  jury   as  weighing  in  favour 
of  the  innocence  of  the  accused,  and  not  the  other  way.    (4)  That  the 
attention  of  the  Jury  should  have  been  drawn  to  the  evidence  of  witnesses 
Nos.  14, 15,  16.  (5)  And  that  the  evidence  of  witness  No  13  and  the  Income 
Tax  papers  should  not  have  been   placed   before  the  Jury  at   all   because 
they  were  legally  inadmissible.    It  is  not,  I  think,  to  be  denied  that  there  is 
considerable  ground  for  the  criticism  of  the  summing   up   of  the  Sessions 
Judge  on  several  of  the  matters  above  noted.     For  instance,  there  can  be 
no  doubt  that  strictly  speaking  there  is  no  evidence  of  any  admission  by 
the  prisoner  of  her  being  a  prostitute.     Or  again  when  the  Judge  told  the 
Jury  that  the  prisoner  had  not  objected  to  her  occupation  being  r^stered 
as  prostitution,  that  too  is  not   a  strictly   accurate  statement   of    the 
evidence.    Further,  I  cannot  doubt  that  the  third  and  fourth  points  above 
•enumerated  ought  to  have  found  some  place  in  the   summing  up  of  the 
learned  Judge.  And  it  is,  I  think,  to  be  regretted  that  in  the  charge  to  the 
Jury  (where  as  a  rule  there  is  necessarily  no  opportunity  for   rectifying 
the  results  of  any  errors),  greater  care  was   not   taken   in  placing   the 
ovidence  on  these  points  accurately  and  precisely  before  the  Jury. 

As  regards  the  evidence  oi  witness  No.  13,  I  am  unable  to  agree  with 
the  learned  counsel  for  the  prisoner  in  thinking  that  his  evidence  was 
wholly  inadmissible  and  would  be  excluded,  if  a  new  trial  were  ordered. 
I  am  of  opinion  that  his  answers  in  examination-in-chief  were  in  strict- 
ness, not  inadmissible,  though  perhaps  on  cross-examination  directed  to 
the  witness's  means  of  knowledge  they  might  have  turned  oat  to  be  of 
little  value  ;  and  the  hearsay  evidence  elicited  from  him    was  elicited  ia 
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cross-examination,  not  in  examination-iii-ohief  nor,  I  think,  were  tbe- 
Income  Tax  Papers  legally  inadmissible.  Looking  at  section  16  of  Act  II 
of  1886  and  to  the  admitted  circumstance  that  the  {>risoner  made  a 
representation  to  the  authorities  about  the  entries  relied  on,  1  cannot 
hold  that  those  papers  were  inadmissible  as  contended  by  the  learned 
counsel.  The  question  therefore  that  presents  itself  in  the  case  is- 
whether  the  four  points  enumerated  above  constitute  such  misdirection 
as  to  have  occasioned  an  erroneous  verdict,  for  it  is  not  ever]r 
misdirection  which  would  justify  this  Oourt  in  disturbing  the  verdict  of  a 
Jury.  And  looking  at  the  case  as  a  whole,  I  have  come  to  the  conclusion, 
that  the  misdirection  here-  is  not  of  such  a  nature  as  to  require  the  inter- 
ference of  this  Oourt.  As  a  general  rule  non-direction  is  not  mis-direction  • 
Anderson  v.  Fitzgerald  (1).  A  ad  although  no  doubt  there  may  be 
circumstances  in  which  non-direction  may  amount  to  mis-direction  (I.  L» 
R.  7  Cal.,  42).  I  don't  think  this  to  be  such  a  case,  looking  to  all  the  circum>» 
stances  connected  with  the  evidence  adverted  to  on  this  point.  And  as  to 
the  points  touching  the  prisoner's  occupation,  her  admitted  former  occupa* 
tion  renders  the  error  on  that  poiat  also  one  of  comparatively  dmall 
importance;  while  the  circumstances  show,  that  in  itself  the  error  is 
much  less  serious  than  it  was  assumed  to  be  in  the  argument  on  behalf 
of  the  prisoner.  Upon  the  whole,  therefore,  I  have  come  to  the  conclu-^ 
sion,  that  the  case  does  not  furnish  sufficient  grounds  for  justifying  this- 
Gourt  in  interfering  in  any  way  with  the  verdict  of  the  Jury. 

I  ought  to  add  that  in  argument  before  me  it  was  contended  that 
there  was  no  evidence  to  go  to  the  jury  and  that  the  prisoner  was  entitled 
to  an  acquittal.  This  was  not  the  view  taken  by  either  of  my  learned 
colleagues,  and  does  not  appeai;  to  have  been  argued  before  them.  I  am 
of  opinion,  however,  that  the  argument  is  unsustainable;  and  that  there 
being  some  evidence,  which,  if  believed,  proved  the  offence,  the  case  was 
properly  left  to  the  jury  for  its  verdict. 

The  appeal  must  be  dismissed. 


i99  March  189S.  Candt  &  Fulton,  JJ. 

Queen-Bmppess  v.  Govlnda.* 

Criminal  Procedure  Code  (Act  X  of  18S2),  Sees.  488,  191  (a),  (b),  350~Jlfa^?>^ra<€. 

A  Magistrate  who  Bnoceeds  another  M*gi8trate  in  his  office  has  power  nnier  section  860 
of  the  Criminal  Procedure  Code  to  trj  a  case  in  which  his  predecessor  has  issaed  process  and 
has  granted  a  formal  adjournment,  but  has  recorded  no  evidence. 

In  a  case  begno  by  a  Magistrate  and  con  tinned  by  his  sncccssor,  the  latter  has  power 
under  section  191  (a)  and  (5),  Criminal  Procedure  Code,  to  issue  process  for  the  arrest  of  an 
accused  against  whom  a  process  was  not  issued  by  the  Magistrate  who  began  the  trial. 

(I)  4  EL  L.  C.  484.    ^Criminal  Bui%%g  18 1/ 1893.  Criminal  Reference  Mo.  I  of  189S* 
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Pttt   C^RIAM.—Prom  the    reference   of  the  District    Magistrate    it 
appears  that  acaused,  1  to  12  ware  arrested  by  the  Police  under  section  B 
of  Bombay  Act  IV  of  1887  (Gambling    Act)  and   placed   before   the  Rrst 
Glass  Magistrate  of  Kumpta   who   issued  warrants  under  the   Criminal 
Procedure  Code  for  the  arrest  of  accused  13  to  20  and  formally   adjourned 
the  case  from   19th  to  23rd  August.     Before,  however,   recording    any 
evidence  the  Rrst  Class  Magistrate  was  transferred  to  another  District  and 
his  office  was  temporarily  placed  in  charge  of  a  Third   Class   Magistrate. 
This  Magistrate  took  up  the  case  against  1  to  20  and  also  issued  a   warrant 
for  the  arrest  of  No.  21  and  finally  convicted  all  of  them  excepting  Nos.    14 
and  17.     On  appeal  by  the  convicted  persons  excepting  accused  No.    12 
the  First  Class  Magistrate  with  Appellate  Powers   reversed  the  conviction 
of  the  siaid  appellants  on  the  ground  that  the  Third  Class   Magistrate   was 
not  competent  to  continue  the   proceedings    against  Nos.    1   to  20   or   to 
initiate  proceedings  against  No.  21  and  referred  the  case  to  the   District 
Magistrate,  with  a  request  that  he   would  decide   what   course   should  be 
adopted  as  he  could  not  order  a   retrial,   the  Third   Class  Magistrate   of 
Kumpta  not  being  subordinate  to  him.     On   receipt   of  the   papers,     the 
District  Magistrate  Mr.  Sheppard  transferred  the  case   to   a  Second  Class 
Magistrate  at  Kumpta  for  retrial,  but  some  further  correspondence   having 
taken   place  his   successor   Mr,   Lamb   referred  it   to    the     High     Court 
with  a  view  to  the   decision  of  the  Appellate   Court   being   set   aside  and 
an   order  being    passed   that  the   appeal  should   be   disposed   of  on   the 
merits.     Notice  has  been  given  to   all   the  Appellants   but   no  one  has 
appeared  on  their  behalf. 

In  thus  referring  a  case  in  which  an  order  for  retrial  had  been  given 
by  his  predecessor,  we  think  that  Mr.  Lamb  exceeded  the  jurisdiction  con- 
ferred on  him  by  section  438,  Criminal  Procedure  Code,  but  as  the  papers 
are  now  before  us  and  as  we  agree  for  the  most  part  with  the  remarks 
of  Mr.  Lamb  and  consider  that  a  retrial  would  cause  great  and  unneces- 
sary inconvenience  both  to  the  accused  persons  and  the  witnesses  and  as 
it  is  open  to  us  under  section  439  to  review  any  case  in  whatever  way 
it  may  have  come  to  our  knowledge,  we  now  proceed  to  deal  with  the 
questions  raised  in  Mr.  Lamb's  letter. 

As  regards  accused  1  to  20  we  agree  with  the  District  Magistrate  who 
made  the  reference  in  thinking  that  Mr.  Divatia's  order  reversing  the 
conviction  on  the  ground  that  the  Third  Class  Magistrate  had  no 
jurisdiction  to  continue  the  proceedings  was  erroneous.  The  Code 
a  is  true,  contains  no  express  provision  for  the  continuation  of 
cases  in  which  process  has  been  issued  by  a  Magistrate  who  has 
been  transferred,   beifore  they   have  come   on   for   hearing.     Section   350 
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4066  not  of  course  purport  to  deal  with  such  oases,  but  it  nhows  that 
one  Magistrate  may  succeed  another,  and  that  when  that  occura  the  suc- 
cessor may  continue  the  hearing  of  cases,  in  which  CTidence  has  been 
partly  recorded  by  the  predecessor.  In  what  way  aucoessien  can  takie 
place  excepting  by  the  appointment  by  competent  authority  ef  one  Ma- 
gistrate to  carry  on  the  duties  of  the  previous  Magistrate,  it  is  difficult 
to  imagine.  By  practice  the  Magisterial  work  of  a  District  is  distributed 
between  the  holders  of  various  administrative  offices  in  such  District 
and  when  a  new  officer  is  appointed  to  any  such  office  the  intention  is 
that  he  is  to  carry  on  all  the  duties  (  including  the  Magisterial  duties  ) 
usually  connected  with  such  office.  He  thereby  becomes  the  successor  of 
the  out-going  Magistrate  and  is  we  think  authorised  to  continue  all  cases 
whether  part  heard  or  otherwise  of  which  the  preceding  Magistrate  had 
taken  cognizance  before  his  departure.  Section  350,  it  will  be  observed, 
assumes  that  the  successor  of  a  Magistrate  who  has  partly  heard  a  case 
may  have  and  exercise  jurisdiction  therein  and  we  believe  it  has  never 
been  doubted  that  a  Mamlatdar  or  Assistant  Collector  with  Magisterial 
powers  can  finish  the  cases  commenced  by  his  predecessor  so  far  as  they 
fall  within  the  Magisterial  jurisdiction  conferred  on  him  by  Government. 
We  think  then  that  a  similar  rule  must  prevail  in  regard  to  cases  taken 
cognizance  of  by  a  Magistrate  transferred  elsewhere  although  the  exa- 
mination of  witnesses  has  not  commenced  at  the  time  oi  the  transfer. 
If  jurisdiction  may  as  a  matter  of  course  be  exercised  by  the  successor 
after  the  hearing  of  evidence  has  begun,  there  seems  no  reason  why  it 
should  not  be  exercised  where  the  evidence  has  not  been  commenced. 
To  require  a  stay  of  proceedings  in  the  latter  case  pending  the  receipt 
of  an  order  of  reference  from  the  District  Magistrate  would  cause  much 
unnecessary  inconvenienoe  both  to  accused  persons  and  witnesses. 
Moreover  there  is  no  section  very  suitable  as  an  authority  for  such  refer- 
rence;  for  section  528  contemplates  the  withdrawal  of  a  case  from  a  Ma- 
gistrate and  its  reference  to  another  and  the  expression  ^'  withdrawal  '* 
could  hardly  be  used  appropriately  when  a  Magistrate  had  died  or  been 
ttansferred  before  the  receipt  of  orders  about  the  disposal  of  his  pending 
cases.     Section   192  seems  equally  inapplicable. 

As  regards  all  the  appellants  (excepting  accused  No.  21)  we  think  that 
Mr.  Divatia  was  in  error  in  reversing  the  conviction  on  the  ground  that 
the  Magistrate  had  no  jurisdiction  to  try  the  case.  The  mere  fact  that 
he  was  a  Third  Glass  Magistrate  and  that  his  predecessor  had  First  Class 
powers  does  not  seem  to  affect  the  question  as  both  were  equally  competent 
to  try  cases  under  the  QamUing  Act. 

As  regards  accused  No.  21  the  case  is  different.    He  was  arrested  by  a 
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wriaat  itsutd  bj  thB  Third  Class  Magistrate.  We  agree  with  the  District 
Magistrate  that  as  there  had  been  a  compladnt  and  Police  Report  relating  to 
the  offence  of  gambling  for  which  this  ai^msed  was  arrested  it  was' com* 
potent  to  the  Third  Glass  Magistrate  under  section  191  (a)  &nd  (h)  to  take 
cognizance  of  that  offence  and  issue  a  warant  for  the  arrest  of  No.  21. 
We  thinky  therefdre,  the  reversal  of  his  conviction  in  appeal  on  the  grounds 
atatad  bj  Mr.  Divatia  was  erroneous. 

We  set  aside  tha orders  in  appeal  passed  on  3  November  1892  by 
Mr.  Oivatia  and  direct  that  the  appeals  be  disposed  of  on  their  merits  by 
the  District  Magistrate  or  such  other  Magistrate  with  appellate  powers 
hs  he  may  think  proper  to  refer  the  case  to. 


4  April  189S.  Oakdt  <fe  Fultox,  JJ. 

Queen-Bmppess  v.  Alibax.* 

Criminal  Procedure  Code  (  Aei  X  of  ISSS  \  See.  40S,  ^ovieo  (  a  )^Se»siene  Juige-^ 
JwriMdietion-^Appeal^Indian  Penal  Code  (Aet  XLTo/lSSO),  See.  S9S, 

When  a  Seesioiis  Judge  hai  confirmed  the  sentences  passed  hy  an  Assistant  Sessions  Jadge 
on  some  of  the  accused  persons  in  a  case,  he  has  no  jurisdiction  to  hear  the  appeals  preferred 
hj  any  of  the  prisonerd  in  that  cas^t  as  snch  appeals  ander  section  408,  proviso  (a)  of  the  Cri* 
minal  Procedtire  Cod<^,  all  lie  to  the  High  Gonrt,  irrespective  of  the  length  of  sentence* 

Order. — Register  this  application  as  an  appeal.  The  Sessions  Judge 
should  be  informed  that  as  in  this  case  he  had  confirmed  some  of  the 
sentences  he  had  no  jurisdiction  to  deal  with  the  appeal  §  of  any  of  the 
prisoners  which  all  lay  to  the  High  Oourt  (irrespective  of  the  length  of  sen- 
tence, under  provision  (a)  of  section  408  of  the   Criminal  Procedure  Code» 


6  April  1893.  ,  Candy  &  Fulton,  JJ^ 

Queen-Bmppess  v.  MulubhaLt 

Criminal  Procedure  Code  {Aet  X'b/lS82),  Sec,  528'^Transfer  of  caee—Notiee, 
An  order  nnder  seetion  ffSS  of  the  Code  of  Criminal  Procedare,  for  the  traiisfer  of  a 
ease  from  the  Court  of  one  liagisftrate  to  the  Conrt.of  another  Magistrate,   should  not  be  made 
•n  the  ex  parte  representations  of  the  complainant  onlj  bnt  notice  should  be  given  to   the 
Accused  before  making  the  order',  as  the  order  might  operate  to  the  prejudice  of  tha  accused* 

Per  Curiam  : — The  District  Magistrate  in  making  his  order  of  trans- 
fer made  two  mistakes.  He  omitted  to  record  in  writing  his  reasons  for 
making  the  order  as  provided  by  the  last '  clause  of  section  528  of  the 
Criminal  Procedure  Code  (amended  by  Act  III  of  18^4) ;  and  having  regard 
to  the  fact  that  he  was  acting  solely  on  the  ex  parte  representations  of  the 
complainant  in  the  case,  he  should  have  given  notice  to  the  accused 
persons  before  passing  an  order  which  might  have   operated   to   their   pre- 

:  r,  ^Criminal  Byiing  19  of  IS98.    Criminal  Appeal  No.  IDS  of  1893' 

^Criminal  Bmling  21  of  1898.    Criminal  Application  for  Revision  No,  SO  of  1S9S. 
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judice.  This  i«  the  priaoiple  which  hat  been  followed  by  thU  Court  (lae 
applicfttioQ  for  Revisiou  166  of  1889,  Criminal  Ruling  No.  33  of  8th  July 
1889)i  and  the  expediency  of  such  a  procedure  is  obvious.  In  the  present 
case  it  appears  that  the  Chief  Constable  of  the  Qoga  Taluka  sent  up  a 
case  to  the  Mahalkary  (2nd  Class  Magistrate)  under  sections  147|  3il  of 
the  Indian  Penal  Code.  The  complainant,  the  Revd.  R.  W.  Sinclair,  then 
made  a  written  application  to  the  District  Magistrate,  which  he  forwarded 
through  the  Assistant  Collector  and  First  Class  Magistrate  Mr,  J.  K.  N. 
Eabraji,  asking  for  the  case  to  be  transferred  to  a  First  Class  Magistrate. 
This  application  Mr.  Eabrsji  forwarded  to  the  District  Magistrate  with  a 
private  note  from  Revd.  R.  W.  Sinclair,  (which  has  not  been  certified  to 
this  Court).  Mr.  Eabrigi  apparently  and  very  rightly  expressed  no 
opinion  r^arding  the  case,  but  merely  told  the  District  Magistrate  that 
he  had  been  expecting  the  case  to  be  sent  to  him.  (He  apparently  thought 
that  it  was  a  case  of  an  offence  which  could  be  tried  by  a  First  Class 
Magistrate  only). 

On  receipt  of  these  communications  the  District  Magistrate  at  once 
transferred  the  case  to  Mr.  Kabraji.  The  result  was  that  the  accused 
persons  were  summoned  to  appear  before  Mr.  Kabr^i  at  his  camp  at 
Detroj,  a  place  several  miles  beyond  Viramgaum.  The  hardships  likely 
to  be  caused  to  all  the  accused  persons  and  the  witnesses  in  the  case  by 
this  circumstance  is  obvious.  Application  was  then  made  to  this  Court 
on  behalf  of  the  accused  persons;  and  accordingly  an  order  was  issued 
calling  for  the  Record  and  Proceedings.  That  order  was  endorsed  by  the 
District  Magistrate  as  follows  : — 

^^In  returning  this  Writ  the  undersigned  has  the  honor  to  invite 
attention  to  my  letter  No.  SJ!:  of  this  date.  He  has  no  papers  on  my 
record  as  he  transferred  the  case  on  a  simple  note  from  Mr  Kabngi^  which 
was  returned  to  him  by  return  of  post  with  an  endorsement,  to  the  effect 
that  the  eaaa  had  basn  tmnrfaraed.  In  his  letter  8^'  the  District  Magistrate 
stated  that  he  had  received  a  brief  note  from  Mr.  Kabraf  informing  him 
that  there  had  been  a  serious  shooting  case  in  a  Qhoga  villi^e,  and  that 
it  appeared  that  money  had  been  extorted  and  suggesting  that  the  case 
should  be  transferred  to  him.  The  District  Magistate  added  that  the 
complainant  Revd.  R.  W.  Sinclair  has  made  no  application  to  him  for  the 
transfer  of  the  case,  and  that  he  rarely  if  ever  allowed  transfer  of  cases  at 
the  request  of  either  party,  but  only  on  the  application  of  a  Magistrate  or 
of  my  ow^  motion  which  is  practically  what  happened  in  this  case." 

The  District  Magistrate's  memory    must  have  been  singularly  at 
fault.    The  record  shows  that  Mr.  Kabraji  made  no  suggestion  that  th^ 
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ease  should  be  transferee!  to  him.  Action  was  taken  solely  on  the 
ea  pa/rte  representation  of  the    complainant. 

On  a  careful  consideration  of  the  facts  we  have  decided  that  it  is 
not  necessary  to  interfere  with  the  District  Magistrate's  order  transferring 
the  case  to  Mr.  Eabraji.  The  Magisterial  proceedings  ha^e  not  commenced; 
no  evidence  has  been  recorded.  The  defect  owing  to  absence  of  notice 
has  been  cured  by  our  having  had  the  advantage  of  hearing  Mr. 
Ealabhai  for  the  accused  persons.  Mr.  Eabraji  is  now  in  the  Gogha 
Talaka,  or  is  about  to  proceed  their  immediately.  We  understand  that 
he  has  been  directed  to  dispose  of  the  case  while  in  Qogha  Taluka;  and 
on  that  understanding  we  can  leave  the  case  where  it  is,  as  no 
Inconvenience  will  be  caused  to* the  accnsed,  as  was  the  case  when 
they  were  summoned  to  Detroj.  We  have  no  reason  to  suppose  that  Mr* 
Eabraji  will  not  deal  with  the  case  with  perfact  impartiality.  Though 
he  committed  an  error  of  Judgment  in  permitting  the  complainant  to 
address  a  private  note  to  him  in  connection  with  the  case^  and  in 
forwarding  the  same  to  the  District  Magistrate,  he  has  apparently 
expressed  no  opinion  on  the  merits  of  the  case.  He  can  now  dispose 
of  it  as  speedily  as  possible. 

With  reference  to  his  letter  to  the  Deputy  Register,  No.  531  of  30th 
March  1893,  Mr.  Kabraji  should  be  informed  that  the  High  Court  can 
not  take  notice    of  any  representation  on  such  a  subject  by  letter. 


20  April  1893.  Candy  &  Fultoh,  JJ. 

Queen-Bmppess  v.  Ganpatpam.* 

Bombay  Distriet  Municipal  Aet  (Bom.  Aet  VI  of  \%1Z\  8te^  88  (S)—iftffitct|>aZ%— Notion 
-^Building, 

The  eff ect  of  claoso  2,  section  88,  of  the  Bombay  District  Municipal  Ac^  1878,  which 
permits  a  person  to  erect  the  building  of  which  he  has  given  notice,  if  within  th^  period 
prescribed  the  ManicipaUty  has  failed  to  issue  written  orders^  is  by  implication  to  prohibit  the 
erection  pf  any  building  within  such  period,  unless  in  the  meantime  written  orders  have  been 
issued. 

The  accused  on  the  8th  September  18929  gave  notice  of  building  on  a 
particular  piece  of  land  at  Broach  to  the  Broach  Municipality  under 
section  33  of  the  District  Municipal  Act.  Without  waiting,  however, 
for  the  requisite  sanctioui  the  accused  commenced  the  erection  of  the 
house.  He  was,  thereupon,  tried  by  the  First  Class  Magistrate  of  Broach 
under  sections  33  and  74  of  the  Act  and  fined  in  a  sum  of  Bs.  2« 

Per  Curiam. — The  building  erected  appears  to  be  a  shed  and  therefore 
within  the  definition. 

Although  section  33  of  Act  VI  of  1873   does   not   seem   to  have  been 
^Criminal  BmHng  S9  of  1893.    Criminal  Application  for  Rerision  No,  19  of  1S93, 
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yery  carefully  draftedf  we  think  that  the  effect  of  clause  2  which  permits 
a  person  to  erect  the  building,  of  which  he  has  given  notice,  if  within 
the  period  prescribed  the  Municipality  has  failed  to  issue  written  orders,  is 
by  implication  to  prohibit  the  erection  of  any  building  within  such  period 
unless  in  the  meantime  written  orders  have  been  passed.  We,  therefore^ 
reject  the  application. 


1  June  189S.  ^  Cahdt  &  Fulton,  JJ. 

Queen-Emppes»  v.  Mahadu.* 

Bombay  Diitriet  Municipal  Act  {Bom.  Aets  FT  cflSIS,  atkd  II  tf  1SS4),  See.  ^A^^esM 
upom  homes Sule^Construetion — **  Yielding  a  yearly  rent,^* 

Where  it  appeari  to  be  the  intention  of  a  Manicipality  in  drawing  np  certain  rales  that  9 
cees  shonld  be  levied  not  only  on  honses  actually  ytelding  rent,  bat  also  on  hoaies  capable  of 
yielding  rent,  and  the  cess  is  recited  in  the  rales  as  imposed  on  every  hoose  "yielding  a  yearly 
rent,*'  the  expression  pinst  be  treated  as  equivalent  to  the  expression  **  capable  of  yielding  a 
yearly  rent," 

The  accused  Mahadu  failed  to  pay  Municipal  tax  Rs.  3-9-0  for  the 
year  1892-93  fof  the  house  in  which  the  accused  himself  lived  and  the 
Municipality  applied  to  the  Third  Glass  Magistrate  of  Sholapur  for  the 
recovery  of  it  under  section  84  of  Act  TI  of  1873,  as  amended  by  Act  II  of 
1884  (Bombay).  The  Magistrate  ordered  the  accused  to  pay  the  tax 
Rs.  3-9-0  and  a  fine  of  14  annas. 

The  District  Magistrate  of  Sholapur,  being  of  opinion  that  the  convic- 
tion was  illegal,  made  this  reference  to  the  High  Court,  observing : — •*  The 
wording  of  the  rules  is  as^  stated  by  the  applicant  '  every  house  yielding  a 
yearly  rent  &c.'  and  the  word  '  yielding '  has  as  a  matter  of  fact  and 
practice  been  taken  by  the  local  Courts  to  mean  not  only  '  actually 
yielding '  but  also  ^  capable  of  yielding '  and  the  tax  has  been  levied 
accordingly.  That  it  was  the  intention  of  the  Municipality  to  levy  water, 
cess  not  only  on  houses  actually  yielding  but  also  on  houses  capable 
of  yielding  rent  is  I  believe  certain — but  unfortunately  the  rules  are  care- 
lessly drafted,  and  I  do  not  think  that  the  simple  word  ^  yielding  '  can 
fairly  be  construed  as  including  '  capable  of  yielding'," 

Per    Curiam: — We  think   the  interpretation   put   on   the  rule    by 

Mr.  Tagore  and  by  practice  is  correct.     Where  the  intention   is  perfectly 

certain,  as  in  the  present  case,  the  literal  meaning  of  the  words  must  give 

way.     Many  instances  will  be  found  in  which  it   has   been   necessary  to 

modify  the  language  of  statutes  in  some  small  degree  so  as  to  make   them 

consistent    with   the   obvious    meaning   of  the   Law    which,   it    will    be 

remembered,  is  the  will  or  intention  of  the  Legistature   and   not   merely 

the  language  in    which  that   will   or  intention   is   communicated.    The 

• —  —    — — 

^Crimimal  Buling  S8  qf  1S9S.    Criminal  BeftitMt  li«.  4a  oi  ittSS. 


Digitized  by  VjOOQ  IC 


1898]  qvEtXHOiT.  v.  waicak.  659 

generil  rule  no  doubt  is  that  the^vill  or  intention  must  be  gathered  from 
the  grammatical  meaning  of  the  words  used  and  this  rule  especially 
prevails  in  the  construction  of  penal  statutes  ;  but  it  is  always  qualified 
by  the  presumption  that  exists  against  the  Legislature  having  intended 
injustice  or  absurdity.  In  the  present  case,  this  presumption  must 
prevail  and  the  expression  yielding  rent  must  be  treated  as  equivalent  to 
the  expression  capable  of  yielding  rent. 


It  June  189$.  Oa«dt  &  Pulton,  JJ. 

Qu^n-Emppess  v.  Waman.* 

Indiana  FortMt  Aet  {VIT  (if  \%1i^),  Rbc.  64,  and  iStfc,  41,  Buie  ^t^^HwUnal  Proetdurg 
Code  [Jet  Xof  1882),  Sees.  S29,  ^n  ^Indian  Penal  Oode^  (Aet  XLV  cf  ISSO),  Bee,  414— 
Ohargg^Qeneral  Charge^ Paes^Far est  Froduee, 

An  inavudar^  the  o^ner  of  a  forett,  obtained,  in  October  I8S1,  a  book  of  pasaes  antho ril- 
ing him  to  iti>Qe  the  tame  for  the  trantiit  of  forest  produce  belonging  to  himself.  Between 
October  1891  and  Aiarch  1 892,  h(^  issued  ffo  of  these  pasies  covering  forest  produce,  (i  e., 
mjrabolams)  exceeding  aUfgftber  10  iE;Aaiidt#;  of  tht'se  about  one  khandi  may  hare  belonged 
to  the  inamdar,  and  the  rest,  it  was  preromed,  belonged  to  OorerDment,  but  it  could  not  be 
made  out  what  partiealar  pa^sor  paHnes  covf  red  the  produce  belonging  to  the  inomdar.  The 
inaindar  was  prosecot'd  in  reFp^ct  of  the  parses  issued  for  the  mymbolams.  over  and  above 
his  own,  and  was  coDTicted  by  a  Mngintrate  under  sections  411  and  109,  Indian  Penal  Code, 
and  Rule  26  of  the  Roles  passed  under  section  41  of  the  Indian  Purest  Act,  1878.  The  charge 
as  framed  by  the  Magistrate  was  in  general  terms  with  reference  to  all  the  transactions 
between  October  1891  and  March,  IS^S.  On  appeal,  the  Sessions  Judge  amended  the  coovio- 
tions  and  founi  the  in  soKiar  guilty  of  an  ofTetce  under  section  41-t,  Indian  Penal  Code,  in 
respect  of  the  myrabolams  cover*  d  by  the  passes  is  u^d  on  80th  March,  1892  and  also  of 
a  breach  of  the  Rule  S6  of  the  Rales  pa**sed  under  section  414  of  the  Indian  Forest  Act  in 
respect  of  the  abuvementioned  myr4bolamB. 

&«•<<•  (1)  that  the  conviciioA  under  Rule  26  of  the  Rules  passed  under  section  41  of  the 
Indian  ForCf^t  Act  coald  not  be  sustained,  there  being  no  express  prohibition  in  Rule  8 
against  insuing  such  paf>s?s  for  the  forest  prodnee  belonging  to  Oovemmentt 

(2)  that  the  general  charge  as  framed  by  the  Magistrate  was  correct 

Candt,  J: — As  intimated  at  the  hearing  we  must  accept  the  facts 
found  by  the  Sessions  Judge.  They  seem  very  clear.  Accused  who  is 
Inamdar  of  Gude,  obtained  in  October  1891  a  book  of  passes  authoriiing 
him  to  issue  the  same  in  raepect  of  forest  produce  belonging  to  himself. 
(Rules  3,  13  under  section  41  Act  VII  of  1878). 

Between  October  1891  and  March  1892  accused  or  his  agent  issued  50 
of  these  passes,  covering /lirdas  exceeding  10  khandis.  The  Sessions  Judge 
has  found  it  indubitably  proved  thai  the  forest  produce  (hirdaa)  belonging 
to  accused  which  could  have  been  covered  by  passes  in  the  abovemention- 
ed  period,  must  at  the  very  utmost  have  been  within  one  Khandi.  Whose 
property  then  were  the  9  or  more  Khandi^t  Obviously  these  must  have 
been   the    property  of  Government.     The  plea   of  the  accused  is  that  these 

^Orimnml  BvUmg  84  ^f  iSvS.    Crimmal  ApplioatiM  f«ff  Hrrisioa  No.  74  of  ISSS, 
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hi/rdas  were  all  the  produce  of  his  own  forest  at  dude;  if  that  is  found  to 
1>e  utterly  impossible,  and  no  other  plea  is  established  as  to  whence 
the  hirdas  could  have  come,  the  natural  inference  is  that  they  were  the 
produce  of  the  Qovernment  forests.  And  it  is  not  denied  that  any  pass- 
holder  dealiQg  with  such  hirdas  as  if  they  were  his  own  property,  when 
as  a  fact  they  were  not,  would  be  dealing  with  stolen  property.  It  must 
have  been  criminally  misappropriated  and  accused  must  have  assisted  in 
•disposing  of  it. 

So  far  there  is  practically  no  dispute.  But  it  is  contended  for  the 
•accused  that  as  the  Sessions  Judge  has  convicted  him,  not  as  did  the 
Magistrate  on  the  general  charge  of  disposing  of  the  hirdaa  between  October 
1891  and  March  1892^  but  as  the  specific  charge  of  disposing  of  16 
maunda  oi  hirdas  covered  by  two  passes  on  30th  March  1892,  the  prosecution 
was  bound  to  prove  that  those  particular  16  mdund  were  the  property 
of  Qovernment  and  not  the  produce  of  the  Qude  forests.  The  Sessions 
Judge  thought  that  this  was  proved,  because  the  accused  asserted  that 
aU  the  passes  covered  hvrdaa  the  produce  of  his  own  forests  ;  and  taking 
him  at  his  words  as  far  as  was  possible  it  was  evident  that  the  limit  of  his 
own  forest  produce  had  been  reached  long  before  30th  March  1892,  so 
the  hvrdaa  covered  by  the  passes  of  30th  March  could  not  have  been  the 
produce  of  his  own  forests.  The  answer  made.for  accused  to  that  argument 
is  a  change  of  plea,  an  assumption  directly  at  variance  with  the  plea,  viz., 
that  all  the  hirdaa  covered  by  all  the  passes  up  to  30th  March  1892  were  the 
property  of  Qovernment,  and  that  the  prosecution,  by  taking  the  hirdaa 
covered  by  the  passes  of  30  March  1892,  has  hit  upon  the  hirdaa  which 
happened  to  be  the  produce  of  Qude  Forest.  Whether  it  is  open  to  the 
accused  to  raise  such  a  defence,  it  is  not  in  my  opinion  necessary  to 
decide.  For  I  am  clearly  of  opinion  that  under  section  68  of  the  Forest 
Act  the  burden  was  on  accused  to  show  that  the  hvrdaa  covered  by  the 
passes  of  30th  March  1892  were  not  the  property  of  Qovernment.  This 
he  has  not  done.  It  was  held  by  the  Sessions  Judge  (  contrary  to  the 
view  taken  by  the  Magistrate  )  that  section  68  was  not  applicable  to  the 
present  case.  In  my  opinion  the  Magistrate  was  right.  It  is  evident 
that  the  words  of  the  section  are  intentionally  wide,  and  it  seems  to 
me  that  it  would  be  to  deprive  the  words  of  their  ordinary  sense  to  say 
that  the  present  proceedings  are  not  in  consequence  of  anything  done 
under  the  Act.  Everything  in  the  case  depends  upon  things  done  under 
the  Act.  Under  section  41  the  Local  Government  may  prohibit  the 
moving  of  produce  without  a  pass  or  otherjwrise  than  in  accordance  with 
the  conditions  of  such  pass,  provide  for  the  establishment  of  depots  to 
inrhich  produce  shall  be  taken  &c.  Under   the  Rules   accused   obtained  a 
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l>ook  of  passes  for  issue  in  respect  of  his  own  produce.  No  such  pass  can 
be  given  with  regard  to  produce  the  property  of  Qovernment,  as  that 
should  be  taken  to  the  depots.  The  Forest  authorities  finding  that  accused 
was  issuing  passes  for  more  produce  than  could  possibly  have  been  his 
own  property,  and  that  thus  he  must  have  been  disposing  of  Government 
property^  took  proceedings  against  him,  in  which  the  question  arose  as 
to  whether  the  produce  in  question  was  the  property  of  Government. 
Accused  purports  to  have  disposed  of  these  hirdaa  under  the  authority 
given  him  under  the  Act.  In  consequence  of  the  accused  purporting  to 
issue  passes  under  the  Act,  the  res  gestae  come  under  the  consideration 
of  the  Court.  In  my  opinion  it  is  only  in  consequence  of  things  done 
under  the  Act  that  the  question  as  to  the  ownership  of  the  hirdas  arises. 
In  this  view  of  the  case  I  would  confirm  the  convictions  and  sentences 
passed  by  the  Sessions  Judge  under  the  Indian  Penal  Code.  But  I  am 
unable  to  see  how  accused  broke  any  of  the  Rules  2  to  24  of  the  Forest 
Hules  (  see  Rule  26 )  or  abetted  the  breach.  If  he  had  moved  his  own 
produce  without  a  pass,  he  would  have  been  guilty  of  a  breach.  But 
nothing  in  Rule  3  applies  to  produce  which  is  the  property  of  Govern- 
ment. Accused  was  authorized  under  Rule  13  to  move  his  own  produce 
with  the  passes  :  but  the  fact  that  he  moved  Government  produce 
with  the  presses  would  not  amount  to  a  breach  of  Rule  13.  I  would, 
therefore,  reverse  the  convictions  and  sentences  recorded  by'  the  Sessions 
Judge  on  the  3rd  and  4th  convicts. 

With  regard  to  the  case  of  Beg.  v.  Hanmcmta  (I)  quoted  by  the 
Sessions  Judge  as  an  authority  for  not  allowing  a  general  charge,  it  may 
be  pointed  out  that  the  charge  of  theft  on  which  the  High  Court  recorded 
a  conviction  was  a  general  one  '<  between  31st  October  1874  and  30th 
June  1875."  There  the  wood  was  removed  at  different  times  in  excess  of 
the  wood  which  the  accused  were  lawfully  entitled  to  take.  I  am  inclined, 
therefore,  to  think  that  it  was  unnecessary  for  the  Sessions  Judge  to  alter 
the  charge  as  framed  by  the  Magistrate. 

Since  the  above  was  written  we  have  heard  part  of  the  case  reargued. 
I  see  no  reason  to  (titer  the  opinion  which  I  had  already  formed.  The 
facts  found  show  that  the  accused  must  have  devised  the  plan  of  dealing 
with  the  Government  hirdaa  by  means  of  the  passes  which  he  issued  under 
Rules  under  the  Forest  Act  which  purported  to  relate  to  his  own  hirdas. 
In  consequence  of  the  accused  issuing  these  passes  the  question  arose 
whether  the  hvrdas  covered  by  them  were  the  property  of  Government 
apart  from  the  applicability  of  section  68  of  the  Forest  Act,  it  is  clear  that 
the  plea  of  the  accused  was  that  all  the  hirdas  covered  by  the  passes   were 

(l)  L  L.  Rh  1  Bgm.,  610.  ^ 
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the  produce  of  his  own  forest.  This  plea  was  proved  to  be  false.  There- 
fore it  is  olear  that  some  at  least  of  the  hirdcu  covered  by  the  passes  must 
have  been  Government  property  ;  and  then^  whatever  may  have  been  the 
exact  form  in  which  the  charge  should  have  .  been  drawn  up,  it  is  clear 
that  accused  must  rightly  be  convicted  under  section  414|  Indian  Penal 
Code. 

Under  these  circumstances,  I  concur  in  the  orders  proposed  by  my 
learned  colleague.  A  sentence  of  six  months'  rigorous  imprisonment  and 
fine  of  Rs.  75  to  a  man  in  the  position  of  accused,  is  very  serious,  and  will 
meet  the  justice  of  the  case. 

Pulton,  J  : — I  quite  agree  with  my  learned  colleague  in  thinking 
that  the  issue  by  the  accused  of  passes  to  cover  the  transit  of  myrabolams 
belonging  to  Government  was  not  a  breach  of  either  rule  3  or  rule 
13  under  section  41  of  the  Porest  Act.  Rule  3  does  not  apply  to  Porest 
pr.  duce  the  property  of  Government!and  the  authorization  under  rule  13  to 
the  issue  of  passes  for  private  myrabolams  does  not  amount  to  a  prohi- 
bition of  the  issae  of  passes  for  myrabolams  the  property  of  Government. 
Such  parses  would  be  unauthorized  and  without  validity,  but  their  issue 
would  not  be  abroach  of  any  rule  as  there  is  no  rule  applicable.  It 
follows  then  that  there  wa^  no  proceeding  taken  under  the  Porest  Act 
in  which  any  question  arose  whether  the  myrabolams  were  the  property 
of  GoveTnmcnt  or  not,  for  if  they  belonged  to  Government  there  could 
be  no  ofience  under  Rule  3  which  does  not  apply  to  Government  produce 
and  if  they  were  private  property  they  were  covered  by  a  pass  and  there- 
fore no  ofience  had  been  committed.  It  also  appears  to  me  that  there  was 
no  proceeding  in  consequence  of  any  thing  done  under  the  Porest 
Act.  The  only  thirg  done  under  the  Porest  Act  (though  done  very 
irregularly)  was  the  issue  of  a  Pass  Book  under  Rule  13.  The 
proceedings  were  subsequent  to  the  issue  of  that  book  but  I  do  not 
thiuk  they  were  consequent  on  it.  They  appear  to  me  to  have  been  conse- 
quent on  the  alleged  dealing  of  the  accused  with  Government  myrabolams 
as  if  they  were  his  own,  and  not  on  the  issue  by  the  Porest  Officer  of  a 
Pass  Book.  The  issue  of  a  Pa^s  Book  may  have  facilitated  the  offence 
but  I  do  not  think  it  caused  it.  Therefore  I  do  not  consider  that  it  can 
correctly  be  held  that  the  issue  of  the  Pass  Book  was  the  cause  of  the 
accused's  misconduct  or  that  these  proceedings  were  the  consequence  of 
such  issue  or  of  anything  else  done  under  the  Porest  Act ;  and  I  agree  with 
the  Sessions  Judge  in  holding  that  section  68  of  the  Act  cannot  be  applied 
to  this  case. 

I    am   unable  however  to  hold  that  the  Sessions  Judge  was  right  in 
fnding  that  the  16  Maunds  of  myrabolams  referred  to  in  charge  were 
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Stolen  property.  The  facts  found  by  him  show  that  it  is  not  impossible 
that  16  Maunds  were  the  produce  of  the  Qude  Forest  but  if  this  be  con- 
ceded it  seems  clear  that  we  cannot  say  with  certainty  whether  these 
particular  items  were  stolen  or  not.  The  Government  Pleader  like 
the  Sessions  Judge  argued  that  there  was  a  presumption  that  the 
earlier  items  were  not  stolen  and  that  therefore  it  followed  that  the 
latter  items  must  be.  But  the  presumption  of  innocence  and  honesty 
referred  to  applies  to  all  items  alike  and  not  with  special  force  to 
the  earlier  rather  than  «the  later  items.  The  fact  is  we  know 
nothing  about  them  ;  and  if  we  admit  that  some  of  the  items  were  stolen 
and  some  were  not  all  we  can  say  is  that  we  do  not  know  which  items^ 
whether  earlier  or  later,  were  stolen.  Consequently  it  follows  that  unless 
•  under  the  circumstances  a  single  charge  could  be  framed  based  on  the 
evidence  of  the  whole  series  of  transactions  tne  accused  would  have  to 
be  acquitted  for  it  would  be  impossible  to  single  out  any  one  item  and 
say  with  certainty  that  the  myrabolams  dealt  with  on  that  particular 
occasion  were  stolen. 

When  delivering  Judgment  I  expressed  my  opinion  that  on  the  facts 
found  by  the  Sessions  Judge  one  such  charge  might  have  been  framed  and 
that  therefore  the  conviction  ought  to  be  upheld  but  on  the  representation 
of  Mr.  Khare  that  the  point  had  not  been  argued  we  decided  to  reserve  it 
for  a  further  hearing.  To  this  course  objection  was  taken  by  the 
Government  Pleader  who  referred  us  to  Im'peratrix  v.  Fox  (1)  which 
shows  that  an  order  made  by  the  High  Court  in  revision  cannot  be 
reviewed,  but  without  questioning  the  correctness  of  this  decision  we  over- 
ruled the  objection  because  no  order  had  been  recorded  when  the  applica- 
tion was  made.  Mr.  Khare  asked  to  be  allowed  to  argue  the  question 
directly  the  judgment  was  pronounced  and  the  Deputy  Registrar  was  there- 
upon at  once  instructed  not  to  issue  any  order  until  the  matter  had  been 
further  considered.  In  the  Full  Bench  case  of  the  Queen  v.  Ooddi  Raout  (2) 
the  Calcotta  High  Court  while  holding  that  in  a  criminal  matter  it 
could  not  review  its  own  judgment  remarked:  **  We  do  not  mean  to  say 
that  if  before  Judgment  had  been  recorded  the  attention  of  the  Court  be 
called  to  any  matter  showing  that  there  is  an  error  or  mistake  in  the 
Judgment  pronounced  the  Court  has  not  the  power  of  correcting  such  error, 
or  mistake."  Now  the  soundness  of  this  view  cannot  I  think  be  impugned 
for  it  seems  clearly  reasonable  and  is  in  no  way  inconsistent  with  the 
decision  in  Imperatrix  v.  Fox  which  dealt  with  a  recorded  Judgment.  In 
the  present  case  the  Judgment  had  not  been  recorded  when  the  order  to 
hear  further  argument  was  made. 

(l)I.L«B.,10Bom.,176.    (S)5W.B.,S1. 
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Turning  to  the  question  at  issue  it  appears  from  the  Judgment  that 
the  Sessions  Judge  found  that  between  the  25th  October  1891  and  30th 
March  1892  the  applicant  issued  passes  covering  the  transit  of  10  Ehandia 
of  myrabolams  of  which  not  more  than  one  was  his  own  while  the  other 
nine  were  stolen  property.  This  finding  based  as  it  is  on  reasoning 
similar  to  that  used  in  the  case  of  Regvna  v.  Burton  (3)  we  accept  as 
correct  though  for  reasons  which  I  have  given  above  it  seems  to  me  that  it 
is  impossible  to  say  on  what  days  passes  were  issued  for  stolen  myra* 
bolams  and  on  what  days  the  passes  covered  myrabolams  belonging  to  the 
accused.  ^ 

Mr.  Inverarity  contended  that  under  these  circumstances  it  would  be 
impossible  to  frame  one  charge  under  any  section  of  the  Criminal  Pro* 
cedure  Code  for  even  assuming  that  the  greater  portion  of  the  myrabolams 
were  stolen  the  accused  if  he  assisted  in  disposing  of  them  by  giving  passes 
to  facilitate  their  transport  committed  on  each  occasion  a  separate  offence 
for  which  under  section  233,  Criminal  Procedure  Code,  a  separate  charge 
must  be  framed,  that  not  more  than  three  charges  could  be  tried  to- 
gether, and  that  as  it  was  not  certain  that  any  charges,  relating  to  separate 
items  would  comprise  an  offence  it  was  impossible  on  the  facts  found  by 
the  Sessions  Judge  to  record  a  conviction.  In  support  of  this  argument 
he  referred  to  the  cases  of  Rex»  v.  Dunn  and  Smyth  (4)  Rex.  v.  WiUiarru 
(5)  Beg,  v.  Balis  (6)  and  Imp.  v.  Fakirappa  (7).  Of  these  the  case  of  Bex. 
V.  Dunn  and  Smyth  in  which  it  was  held  that  where  a  prisoner  was  charg- 
ed with  receiving  various  articles  of  stolen  property  at  different  times  the 
indictment  inust  specify  particular  items  seems  most  nearly  applicable 
to  the  present  case ;  but  it  must  be  considered  subject  to  the  remarks 
made  in  the  later  case  of  Beg.  v.  Hvnley  (8)  in  which  when  a  father  had. 
received  from  time  to  time  a  number  of  pairs  of  boots  stolen  by  his  son 
on  different  occasions  evidence  of  all  the  receipts  was  admitted  on  the 
ground  that  they  appeared  to  constitute  one  continuous  transaction. 

In  the  present  case,  it  is  true,  the  assistance  was  rendered  at  different 
times  to  different  persons  not  proved  to  be  acting  in  collusion  with  each 
other  and  it  may  therefore  be  difficult  to  treat  the  various  acts  as  one 
transaction,  but  as  the  facts  found  by  the  Sessions  Judge  show  conclusively 
that  the  accused  between  the  25th  October  1891  and  the  30th  March  1892 
committed  a    number  of  offences   punishable  under  section  414,  Indian 

(8)  Dears,  C.  C.,  282,  In  this  case  it  was  held  that  the  circamstances  proved  that  a  qaantitj  of 
pepper  found  on  the  prisoner  when  coming  out  of  a  room  in  the  London  Docks  where  pepper 
was  stored  was  stolen  property  though  it  was  impossible  to  prove  that  any  pepper  was  actually 
missing.  (4)  1  Morr.  C,  C^  146.    (5)  6  a  &  P.,  6S6.    (6)  1  C.  C„  888. 

(7)LL.R.  15Bom.,491.    (8)  S  M«  &  Rob.,  524. 
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Penal  Codoi  I  am  unable  to  hold  that  he  ought  to  be  acquitted 
because  it  cannot  be  proved  on  which  of  many  occasions  such  offences 
were  committed.  Under  the  circumstances  I  think  the  difficulty 
should  have  been  met  by  simply  charging  him  under  section  233  with 
the  commission  of  one  offence  under  section  414  on  some  date  unknown 
between  the  25th  October  1891  and  the  30th  March  1892  and  by  relying 
on  the  whole  of  the  evidence  to  prove  the  fact.  That  evidence  no  doubt 
showed  the  conimission  of  a  number  of  offences  but  it  was  equally 
effective  to  prove  one  and  unless  it  could  be  said  that  a  charge  thus 
framed  would  fail  to  give  the  accused  reasonable  notice  of  the  matter 
with  which  h^  was  charged  it  would  in  my  opinion  be  strictly  in  accor- 
dance with  law  for  section  222,  Criminal  Procedure  Code,  merely  provides 
that  the  charge  shall  contain  such  particulars  as  to  the  time  and  place 
of  the  alleged  offence  and  the  person  (if  an\)  against  whom  or  the  thing 
(  if  any)  in  respect  of  which  it  was  committed  as  are  reasonably  sufficient 
to  give  the  accused  notice   of  the  matter  with  which   he   is  charged. 

The  principle  that  under  section  233,  Criminal  Procedure  Code,  an 
accused  person  may  be  charged  with  one  offence  committed  on  one  of 
two  occasions  when  the  evidence  shows  conclusively  that  such  offence  has 
been  committed  but  does  not  show  on  which  occasion  is  fully  established 
by  the  divisions  on  the  subject  of  false  evidence  when  the  only  proof 
relied  on  by  the  prosecution  consists  of  contradictory  statements,  and 
by  the  form  of  charge  in  the  alternative  given  in  Part  XXVIII  of  the  V 
Schedule  of  the  Code  of  Criminal  Procedure.  The  subject  is  fully  discussed 
in  the  judgement  in  Queen  v.  Mahamdd  Humayun  Shah  (9)  in  which 
Couch  C.  J.  explained  the  law  as  follows:— "The  439th  section  of  the 
Code  of  Criminal  Procedure  now  in  force  (Act  X  of  J 872)  requires  that  *the 
charge  shall  state  the  offence  with  which  the  accused  person  is  charged' 
and  the  440th  that  '  the  charge  shall  contain  such  particulars  as  to  the 
time  and  place  of  the  alleged  offence  and  the  person  against  whom  it 
was  committed  as  are  reasonably  sufficient  to  give  notice  to  the  accused 
person  of  the  matter  with  which  he  is  charged. '  The  charge 
in  this  case  does  that.  It  states  what  the  offence  is,  namely,  that  the 
accused  committed  an  offence  punishable^  under  section  193  of  the 
Penal  Code  and  it  contains  such  particulars  as  to  time  and  place  as  give 
sufficient  notice  to  the  accused  of  what  he  is  charged  with.  He  is  told 
that  by  making  the  two  statements  one  of  which  it  is  alleged  he  knew  or 
believed  to  be  false  or  did  not  believe  to  be  true  he  committed  an  offence 
punishable  under  section  193.  "  These  arguments  have  apparently  been 
accepted  by  the  Legistature  which  in  Act  X  of  1882  has  substantially 
"  (9)  13  Beng.  L.  B,  8S4. 
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re-enacted  the  law  on  the  subject  of  charges  at  it  stood  under  the  preyi* 
OUB  Code  and  they  have  been  explained  with  approval  in  this  Court's 
Judgement  in  Imperatrix  v.  Ramji  Sabaji/irao  (10),  But  if  it  is  permis- 
dible  (as  there  can  be  no  doubt  it  is)  to  charge  a  person  with  one  offence 
committed  on  one  of  two  occasions  it  is  clear  that  in  principle  there  is 
no  objection  to  charging  him  with  one  offence  committed  on  one  of  many 
occasions  provided  such  a  charge  gives  him  reasonable  notice  of  the 
matter  with  which  he  is  charged.  The  reasonableness  then  of  the  notice 
is  the  criterion  by  which  the  validity  of  the  charge  must  be  judged  and 
this  must  depend  in  each  case  on  the  circumstances.  In  one  case  it 
may  be  necessary  io  specify  accurately  time  and  place  while  in  another 
it  may  be  unreasonable  to  require  the  prosecution  to  do  so.  In  the 
ordinary  case  of  contradictory  statements  it  is  reasonable  as  pointed  out 
by  Oouchy  C.  J,  to  inform  the  accused  that  the  offence  of  giving  false  eviden* 
<;e  is  alleged  to  have  been  committed  on  one  or  other  of  the  occasions  on 
which  the  statements  were  made.  In  the  case  of  Begina  v.  Hanmanta  (11) 
the  various  acts  constituting  the  offence  of  abetment  of  theft  in  respect  of 
which  a  conviction  was  recorded  took  place  between  the  31st  October  4874 
and  30th  June  1875.  In  Begina  v.  BUasdaU  (12)  the  prisoner  was  indicted 
for  stealing  by  means  of  a  shaft  branching  out  in  many  directions  coal 
worth  about  j5  10,000  from  a  number  of  different  owners  during  a  period 
extending  over  many  years  and  though  as  a  matter  of  convenience  the 
Judge  confined  the  evidence  to  what  was  taken  from  one  owner  he  held 
that  the  whole  taking  was  one  transaction.  In  the  Qtieen  v.  Shepherd 
(13)  the  felling  of  trees  with  the  theft  of  which  the  prisoner 
was  charged  lasted  over  a  month.  In  the  Qtieen  v.  FvrOi  (14)  the  theft  <tf 
gas  of  which  the  accused  was  convicted  extended  over  a  number  of  years. 
In  the  Qtieen  v.  Hvnley  (15)  the  receipt  at  different  times  of  a  number  of 
stolen  pairs  of  boots  was  treated  as  one  transaction,  Maule,  J.  remarking  : 
— '<  It  is  true  that  Judges  are  in  the  habit  of  not  allowing  several  felonious 
acts  to  be  given  in  evidence  under  one  indictment  where  as  will  often 
be  the  case  the  effect  of  so  doing  will  be  to  create  confusion  or  to  surprise 
the  prisoner  or  otherwise  to  embarrass  the  defence.  But  here  embarrass- 
ment and  iigustice  would  be  produced  by  putting  the  prosecutors  to  their 
election.  They  cannot  possibly  know  at  what  time  the  several  larcenies 
And  receivings  (if  more  than  one)  took  place.  The  whole  according  to 
the  opening  seems  to  constitute  one  transaction," 

Gases  of  this   sort  show  the  wide  discretion  which  the  Courts  have 
always  exercised  in  determining  whether  an  accused  person  has  been  given 

<10)  I.  L.  B^  10  Bom.,  124.   (11)  I.  L.  B.,  1  Bom.,  610.  (18)  a  C.  and  K^  7M.    (13)  1  a  C,  Uiu 
(U)  I  C.  O,  778.    (15)  a  11  &  Bob.,  584. 
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reasonable  notice  of  the  oircumstances  connected  witH  the  offence  with 
which  he  is  charged  and  that  no  general  rule  as  to  the  particularity  to 
be  required  can  be  laid  down.  In  the  present  case  it  seems  to  me  clear 
that  no  improper  prejudice  could  be  caused  to  the  accused  by  charging 
him  as  above  indicatedi  but  that  (  to  use  the  words  of  Maule  J.  )  nothing 
but  embarrassment  could  result  from  putting  the  prosecutors  to  their 
election.  The  evidence  should  clearly  that  an  offence  had  been  commit* 
ted  and  it  would  be  hardly  reasonable  to  contend  that  because  the 
prosecution  could  not  do  what  was  evidently  impossiblCi  namely  specify 
which  particular  items  were  stolen,  no  charge  could  be  framed.  The 
learned  Sessions  Judge  on  page  244  of  the  paper  book  remarked  ^'  the 
accused  would  clearly  be  prejudiced  by  being  tried  on  a  general  charge  of 
dishonest  receiving  and  abetment  of  Forest  Rules  for  on  the  whole 
it  may  be  certain  that  there  has  been  an  offence  and  yet  it  may  be 
impossible  to  prove  that  on  a  particular  occasion  when  the  accused  receiv- 
ed or  disposed  of  hirdas  they  acted  illegally".  But  if,  as  I  think  is  the 
case  here,  it  is  certain  on  the  evidence  that  there  has  been  an  offencCi  it 
seems  clear  that  the  Criminal  Procedure  Code  is  sufficiently  wide  in 
its  provisions  to  enable  a  charge  of  such  offence  to  be  framed  and  does  not 
require  the  prosecution  to  furnish  for  such  charge  more  particulars  than 
under  the  circumstances  it  can  reasonably  be  expected  to  know.  I  notice 
that  in  appealing  to  the  Sessions  Judge  the  accused  did  not  complain  of 
the  indefinite  nature  of  the  charge  framed  {vide  page  107  and  page  242) 
by  the  Magistrate  and  that  in  his  examination  he  did  not  attempt  to 
distinguish  between  one  item  and  another  but  simply  said  that  all  the 
myrabolams  in  respect  of  which  he  issued  passes  were  his  own.  Supposing 
the  accused  had  been  innocent  I  think  it  would  probably  have  been 
more  difficult  for  him  to  bring  satisfactory  evidence  that  any  particular 
item  of  a  few  maunds  was  his  own  than  to  prove  generally  that  the 
whole  lot  belonged  to  him. 

As  then  it  appears  from  the  facts  found  by  the  Sessions  Judge  that 
the  evidende  was  sufficient  to  support  a  charge  under  section  414  of  the 
Indian  Penal  Code  and  as  the  accused  does  not  appear  to  me  to  have  been 
in  any  way  prejudiced  by  the  confusion  that  has  arisen  in  connection  with 
the  charge  or  the  omission  to  frame  it  in  the  form  which  I  have  indicated^ 
I  do  not  think  having  regard  to  the  provisions  of  sections  635  and  537 
of  the  Criminal  Procedure  Code  that  we  ought  on  revision  to  interfere 
with  the  conviction  under  section  414  albeit  arrived  at  by  a  different  pro* 
cess  of  reasoning  from  that  followed  in  this  judgment. 

1  would  set  aside  the  conviction  and  sentence  under  the  Forest  Act 
but   leave   untouched  the  conviction  and  sentence  under  one  of  the  charges 
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under  section  414  of  the  Indian  Penal  Code  namely  six  months'  rigoroas 
imprisonment  and  a  fine  of  Rs.  75  or  in  default  further,  rigorous  imprison* 
ment  for  three  months. 


16  June  1898.  Canot  <fc  Fultoh,  JJ. 

Queen-Bmppess  v.  Moti.* 

Criminal  Procedure  Code  {Act  X0/I88S),  See$,  128,  l^A^Seeurity-^Term^Magistrate, 
Under  section  198,  Criminal  Procednre  Code,  it  is  not  competent  to  a  Magistrate  to   award 
a  shorter  term  of  imprisonment  in  default  of  security  than  that  for  which  security  is  required, 
but  if  he  thinks  that  the  term  ought  to  be  shortened,  his  proper  course  is  to  report  the  matter 
to  the  District  Magistrate  with  a  view  to  his  talking  action  under  section  124  of  the  Code. 

Order. — The  papers  to  be  returned  and  the  attention  of  the  Magis- 
trate called  to  the  fact  that  imprisonment  under  Chapter  VIII  of  the 
Criminal  Procedure  Code  is  not  intended  as  a  punishment  but  as  a 
precautionary  measure,  and  that  under  section  123,  Criminal  Procedure 
Code,  it  was  not  competent  to  him  to  award  a  shorter  term  of  imprisonment 
in  default  of  security  than  that  for  which  security  was  required.  If  the 
Magistrate  thought  the  term  ought  to  be  shortened  the  proper  course 
would  be  to  report  the  matter  to  the  District  Magistrate  with  a  view  to 
his  taking  action  under  section  124. 


i?^  June  1898.  Candt&  PuLXOir.JJ. 

Queen-EmppesB  v.  Jamshedji.t , 

Abkari  Act  {B<m,  Act  F  of  ISIS),  Sec.  46  {c)^Lie€nse€^Servant^  Breach  of  license. 

An  agent  of  the  holder  of  a  license  to  sell  liquor  cannot  ba  legally  convicted  of  an  offencs 
nnder  section  45(6)  of  the  Bombay  Abkari  Act,  1878,  for  breaches  of  such  license  committed 
by  the  licensee's  servants. 

The  accused  was  convicted  on  a  trial  held  by  the  First  Class  Magis- 
trate of  Khandesh  in  that  he  committed  an  act  in  breach  of  the  conditions 
of  his  license,  under  Act  V  of  1878  (Bombay)  and  sentenced  to  pay  a  fine 
ofRs.  100. 

In  making  this  reference  to  the  High  Court  under  section  438  of  the 
Code  of  Criminal  Procedure,  the  Sessions  Judge  of  Khandesh  reasoned  as 
follows  :  — ''  As  the  High  Court  has  ruled  that  a  liquor  shop-keeper  selling 
short  measure  cannot  be  found  guilty  of  cheating,  the  Magistrate  made 
Jamsetjee  responsible  for  the  misdeeds  of  the  liquor  shop-keeper  at  Jaitana 
and  fined  him  Rs.  100.  In  doing  this,  I  consider  that  the  Magistrate 
was  wrong.  In  Article  6  of  the  license  it  is  clearly  stated  that  the 
licensee  shall  be  responsible  for  the  acts  and  omissions  of  any  agent 
whom  he  so  appoints  and  of  every  servant  employed  by  him  in  the 
manufacture,  sale  and  transport   of  spirit,  as   if  they   were   his  own  acts 

*Criminal  Ruling  m  0/ \S9S.    Criminal  Review  No.  188  of  189S. 
^Criminal  Buiimg  26  of  1S9S.    Criminal  Reference  No.  47  of  18M, 
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and  omisBions'.  This  foi  the  license.  The  Abkari  Act  too  in  sections  45 
and  53  clearly  shows  that  the  licensee  can  alone  be  held  liable  if  he  commits 
any  act  in  breach  of  any  of  the  conditions  of  his  license  not  otherwise 
provided  for  in  this  Act,  and  in  the  second  part  of  section  53, 
it  is  stated  that  the  holder  of  a  license  shall  be  responsible  as  well 
as  the  actual  offender  for  any  breach  committed  by  any  person 
in  his  employ  or  acting  in  his  behalf  under  sections  43-46  as  if  he  had 
himself  committed  the  offence  unless  he  shall  establish  that  all  due  and 
reasonable  precautions  were  exercised  by  him  to  prevent  the  commission 
of  the  offence.  I  do  not  see  that  Jamshedji  or  any  other  agent  can  be 
saddled  with  the  responsibility  for  the  acts  of  his  subordinates,  which 
has  been  by  the  Act  imposed  on  the  licensee  only." 

Obder.—  For  the  reasons  given  by  the  Sessions  Judge  the  Court  rever- 
ses the  conviction  recorded  against  and  she  sentence  passed  upon  the 
accused,  without  expressing  any  opinion  whether  the  servants  could  be 
prosecuted  under  section  43  {g)  of  Bombay  Act  V  of  1878.  The  fine, 
if  paid,  to  be  refunded. 


as  June  1893.  Candy  &  Fulton,  JJ. 

In  pe  Kankuchand.* 

Criminal  Procedure  Code  (Aet  X  of  1882),  Sees.  202.  4S5—Cotnplainanf -^Personal 
kAowledge— Dismissal  qf  complaint. 

The  proTiBioDB  «f  section  202,  Criminal  Procedure  Code,  do  not  confiDe  the  evidence  in 
the  ioqairj  ander  that  section  to  that  of  the  complainant,  bnt  leave  it  to  the  discretioa  of  ths 
>  Magistrate  to  examine  such  witnesies  and  make  sach  inquiry  as  he  thinks  fit. 

A  Presidency  Magistrate  dismissed  a  complaint  under  section  903,  Criminal  Procedare 
Code,  on  the  ground  of  want  of  personal  knowledge  on  the  part  of  the  complainant  of  the 
circnmstances  alleged  by  him  : — 

Heldt  that  the  reasons  given  were  not  sufficient,  and  that  the  complainant  should  have 
boen  allowed  to  bring  forward  evidence  to  prove  them. 

Per  Curiam  : — We  think  that  the  Magistrate  was  mistaken  in 
supposing  that  under  section  202  of  the  Criminal  Procedure  Code  the 
evidence  should  be  confined  to  that  of  the  complainant.  The  section 
leaves  it  in  the  discretion  of  the  Magistrate  to  examine  such  witnesses  and 
make  such  enquiry  as  he  thinks  fit.  The  reasons  moreover  for  the  dismis- 
sal of  the  complaint  are  insufficient.  The  complainant  could  not  be 
expected  to  have  personal  knowledge  of  the  circumstances  and  should  have 
been  allowed  to  bring  forward  evidence  to  prove  them. 

The  story  is  that  the  complaiuant  is  a  partner  in  the  firm  and  pecu- 
niarily interested  in  its  afi'aiis,  and  that  the  accused  was  a  managing 
partner,  who  defrauded  the  firm  by  entering  sums  of  money  as  paid  to 
*Cnmtnal  Ruling  27  cf  lS9d.    Criminal  Application  for  Revision  No,  77  of  189S, 
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Tarious  persons  named  in  the  complaint  in  ex:cess  of  what  was  actually 
paid  them.  It  was  contended  by  Mr.  Inverarity  for  the  prosecution  that 
the  subsequent  settlement  of  accounts  related  merely  to  the  figures  entered 
in  the  accounts  and  could  not  extend  to  any  items  fraudulently  oyer- 
charged  to  the  firm.  On  these  points  the  Magistrate  has  arrived  at  na 
definite  finding.  The  complainant  has  a  right  to  have  them  investigated 
and  the  case  must  accordingly  go  back  for  further  enquiry. 

The  question  whether  the  complainant  is  or  is  not  a  partner  in  the 
firm  is  not  one  that  is  of  much  practical  importance  at  the  present  stage. 
His  complaint  and  cross-examination  show  prima  facie  that  he  has  a 
pecuniary  interest  in  the  firm  and  is  not  a  mere  meddlesome  busybody 
interfering  in  other  people's  affairs.  The  decision  in  Ifarayan  Genesh 
Sathe's  co^^  (1)  shows,  that  the  nature  of  the  complainant's  position  in  the 
firm  is  not  the  real  criterion  of  his  right  to  institute  criminal  proceedings^ 
but  it  is  not  necessary  to  determine  whether  in  a  case  like  the  present  it 
would  be  right  to  issue  process  on  the  complaint  of  a  mere  outsider  for 
it  is  clear  that  at  least  in  his  own  belief  the  complainant  is  not  in  that 
position.  He  claims  an  interest  in  the  firm  and  whether  his  claim  is  valid 
or  not  it  appears  so  far  as  can  be  ascertained  from  the  papers  before  us  ta 
he  made  bona  fide.  He  was  therefore  entitled  to  complain  if  he  was  in  a 
position  to  bring  forward  evidence  to  establish  his  allegations  of  criminal 
conduct  on  the  part  of  the  accused.  The  question  whether  he  was  able 
to  do  so  was,  if  the  Magistrate  saw  reason  to  distrust  the  truth  of  the 
complaint,  the  matter  to  be  determined  after  taking  such  evidence  aa«. 
might  be  necessary  and  to  this  question  the  Magistrate  should  have 
directed  his  attention. 

Under  these  circumstances  we  must  set  aside  the  order  dismissing 
the  complainant;  and  we  remand  the  complaint  to  the  Chief  Presidency 
Magistrate  for  disposal  according  to  law. 


2X  July  189S.  Oahdt  &  Fultok,  JJ^ 

Queen-Bmppess  v.  Lakshman.* 

Cfriminal  Procedure  Code  {Act  X  of  1S8S),  See.  ^O^Indian  Pmal   Code  {Aei    XLF 
•/1860),  Sees,  183,  ^ll^Magistrate^FaUe  eharge^Evidence^ 

A  First    CImb  Magistrate  cannot   give  himself   jurisdiction  to  try    an  offence   ander 
section  211,  Indian  Penal  Code,  bj  treating  it  as  an  offence  under  section  182,  of  the  Code. 

Per  Curiam: — If  the  information  A  was  false,  then  the  offence 
committed  was  one  punishable  under  section  211  of  the  Indian  Penal  Code, 
being  a  false  charge  of  the  offence  of  theft  made  to  the  Police  : — such  an 
offence  was  not  triable   summarily  and  the '  Magistrate  by  treating  it  as- 

(1)  L  L.  B.,  13  Bom.  590. 
*Criminml  Suling  80  q/  1898.     Criminal  Application  for  Berision  No.  142  of  1898. 
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falling   under  section   182   could   not  give  himself  jurisdiction  to  try  the 
4)a8e  summarily.     We  set  aside  the  conviction  and  sentence. 


S7  JvXy  189S.  •  Candy  &  Fulton,  JJ. 

Queen-Emppess  v.  Fata.* 

Criminal  Procedure  Code  {Aet  X  of  1S32),  Sees.  109,  118,  SlS—Seeurity  for  Good 
iehaviour^^De  posit — Magistrate. 

A  person  was  ordered  bj  a  First  Class  Magistrate  to  execute  a  bond  for  Bs.  25  for  his  good 
l>ehaTionr  for  six  months  and  to  deposit  a  sum  of  Rs.  7  which  woold  be  returned  to  him  at  the 
end  of  six  months,  if  he  had  not  in  the  meanwhile  violated  the  order  :— 

Htf/i.  that  the  order  as  to  deposit  was  illegal  under  sections  109,  118  and  513  of  the 
Crode  of  Criminal  Procedure. 

The  accused  was  found  loitering  in  Yiramgam  at  night  and  on  being 
searched  was  found  to  have  a  big  iron  bar  in  his  possession  snd  could  not 
^ive  a  satisfactory  account  of  himself.  He  was,  therefore,  ordered  by  the 
First  Class  Magistrate  to  execute  a  bond  for  Bs.  25  and  to  deposit  as 
security  the  sum  of  Rs.  7  found  in  his  possession. 

Obdeb. — The  Court  sets  aside  the  order  of  the  First  Class  Magistrate 
as  to  the  deposit  and  directs  the  deposit  to  be  returned. 


S  August  1893.  Candy  &  Fulton,  JJ. 

Queen-Emppess  v.   BalaiMi.t 

AbkaHAet  {Bom.  Aet  To/ 1878),  Sees.  45(c).  48  (g)^Lic$nse«^8ertfant^Naukarnama. 

A  servant  of  a  country  spirit  farmer  holding  a  nat^kirnamot  issued  by  the  spirit  farmer 
and  countersigned  by  the  Collector,  but  not  himself  holding  a  license  granted  under  the  Bombay 
Abkari  Act,  1878,  is  not  liable  to  conriction  under  section  45  (o),  but  can  be  convicted  undet 
section  48  (i/)  of  the  Aet. 

The  accused  was  a  servant  of  the  country  spirit  farmer  of  the 
Belgaum  District  and  held  a  naukarnama  issued  by  the  farmer  and  coun* 
tersigned  by  the  Collector.  He  was  tried  and  convicted  by  the  First  Class 
Magistrate  of  Belgaum  to  pay  a  fine  of  Rs.  30  under  section  45(c)  of  the 
Bombay  Abkari  Act  V  of  1878. 

The  District  Magistrate  of  Belgaum,  in  making  this  reference, 
observed,''  He  does  not  himself  hold  a  license  granted  under  the  Act;  and 
Its  such  the  conviction  and  sentence  cannot  stand— ficJe,  Criminal  Ruling 
22  of  1890." 

Obdeb,— While  concurring  with  the  District  Magistrate  that  tho 
accused  was  not  liable  to  conviction  under  section  45  (c)  of  the  B  ombay 
Abkari  Act,  the  Court  considers  that,  on  the  facts  found  proved  by  tho 
Magistrate,  he  ought  to  have  been  convicted  of  an  offence   under  section 

*Oriminal  BuUng  38  a/ 1893.    Criminal  Beriew  No.  219  of  1898* 
tOrMnol  UiUing  34  of  1898.  Criminal  .Beference  No,  38  of  1893, 


Digitized  by  VjOOQ  IC 


€72  imBBPOBTED.  OBIMIKAL  OASES.  [189^ 

43  (g)  of  the  Act.     The  Court,  therefore,  alters  the  conviction  accordingly,. 
and  leaves  the  fine  untouched. 


24  August  189S.  Cahdt  &  Fulton,  JJ. 

Queen-EmppesB  v.  Louis  Franoes.* 

Publie  Conveyances  Act  (  Bom.  Act  VI  of  1863  ),  Btcs.  28,  S5^Appeal — High  Court-^ 
Bevision, 

In  section  35,  Public  Conveyances  Act,  1863,  the  words  "  bo  conviotlon  under  this  Act... 
■hall  be  op  n  to  appeal  or  reversal  by  any  other  Court  *'  mean  no  conviction  of  any  person 
under  the  Act 

Wh^re,  therefore,  an  accused,  who  was  the  owner  of  a  public  conveyance,  was  convicted 
by  a  First  Class  Magistrate  under  section  2S  of  the  Public  Conveyances  Act,  on  the  ground 
that  he  was  responsibit'  for  the  act  of  his  servant  who  had  refused  to  let  the  conveyance 
for  hire,  the  High  Court  held  that  it  was  not  precluded  by  section  35  of  the  Act  from 
interferiDg  in  revision,  for  the  person  punishable  under  section  22  was  "  the  driver  or  other 
attendanf,  "  and  th'  accused  was,  therefore,  not  a  person  punishable  under  section  85;  and 
that  as  the  conviction  was  manifestly  wrong  it  must  be   reversed. 

In  this  case  Louis  Prances  was  convicted  by  the  Cantonement  Magis- 
trate of  Ahmednagar  of  an  offence  under  section  22  of  Bombay  Act  VI  of 
1863  and  sentenced  to  pay  a  fine  of  Rs.  8. 

The  Sessions  Judge  of  Ahmednagar  made  this  reference  to  the  High 
Court,  under  the  following  reasons: — 

'^No  charge  has  been  prepared,  but  I  gather  from  the  proceedings 
that  the  convicted  man  was  held  to  have  committed  an  offence  under 
Act  VI  of  1863,  in  that  he  being  an  owner  of  Public  Conveyances  (tongas) 
refused  to  let  his  conveyances  to  the  complainant  Captain  Duffin  who  waa 
desirous  of  hiring  them. 

"I  am  of  opinion  that  the  conviction  and  sentence  are  not  warranted 
by  law.  Section  22  of  the  Act  punishes  the  misconduct  of  the  driver  or  other 
attendant  of  a  public  conveyance  plying  for  hire.  Louis  Prances,  however, 
was  not  the  driver  or  other  attendant  of  the  conveyances  in  question  but 
was  theii  owner.  The  Magistrate  considers  that  he  is  responsible  for 
the  acts  of  his  servants  when  they  are  employed  for  his  benefit.  But  this 
doctrine  may  be  applicable  where  there  is  a  suit  for  damages,  but  not  in 
a  criminal  prosecution  for  personal  misconduct.  Also  under  section  22  of 
the  Act  the  driver  or  attendanat  is  punishable  for  misconduct  if  the  public 
conveyance  to  which  he  belongs  is  plying  for  hire.  In  the  present  case,  it 
was  midnight,  the  establishment  was  closed,  presumably  everybody 
had  gone  to  bed  and  the  conveyances  were  not  plying  for  hire.  In  no 
sense,  therefore,  was  Louis  Prances  the  driver  or  other  attendant  of  a  public 
conveyance  plying  for  hire  and  therefore  he  is  not  liable  to  be  punished 
under  section  22  of  Bombay  Act  VI  of  1863". 

^Criminal  Bvling  37  qf  1898.    Criminal  Reference  No.  8S  of  1898* 
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Feb  Curiam  :— We  agree  with  the  view  taken  by  the  Sessions  Judge 
who  has  referred  this  case,  and  think,  that  the  conviction  purporting  to  be 
under  section  22  of  Bombay  Act  YI  of  1863  was  wholly  bad. 

Our  attention  has  been  called  to  Oriminal  Reference  33  of  1881,  in 
which  this  Court i  while  agreeing  with  the  Sessions  Judge,  Belgaum^  ia 
the  yiew  taken  by  him  of  section  22  of  Bombay  Act  YI  of  1863  and  of  a 
conyiction  recorded  by  the  Cantonement  Magistrate,  Belgaum,  under  that 
section  declined  to  interfere,  as  section  36  of  the  Act  debarred  this  Court 
from  reversing  the  conviction.  We  are  of  opinion  on  consideration  that 
we  are  not  bound  by  that  ruling  to  refrain  from  interfering  in  such  a  case 
as  the  present.  The  words  of  section  35  are  <^  no  conviction  under  this- 
Act  .  .  .  shall  be  open  to  appeal  or  reversal  by  any  other  Court," 
and  these  words  must  mean  no  conviction  of  any  person  punishable  under 
this  Act.  In  the  present  case  the  per.son  punishable  under  section  22  ia 
^'  the  driver  or  other  attendant."  The  Magistrate  has  convicted  the 
owner  of  the  conveyance  wh3  might  have  been  hundred  miles  away  when 
the  alleged  offence  was  committed,  because  he  considers  the  master 
responsible  in  a  criminal  Court  for  the  acts  of  his  servants.  Such  a 
doctrine,  is  as  the  Sessions  Judge  shows,  clearly  wrong,  and  then  there  is 
no  conviction  of  any  one  punishable  under  section  22  of  the  Act. 
Having  regard  to  the  above  admitted  facts,  and  apart  from  a  consideration 
of  the  question  whether  an  Act  of  the  Local  Legislature  could  take  away 
from  the  High  Court  powers  of  revision  which  may  be  exercised  under  the 
Act  of  Parliament,  as  well  as  under  the  Code  of  Criminal  Procedure,  we 
direct  that  the  conviction  and  sentence  be  set  aside  and  that  the  fine,  if 
paid,  be  refujaded. 


£4,  Augmt  1893.  Canuy  &  Fulton,  JJ* 

Queen-Emppess  v.  William  Kee^ran.* 

Indian  Penal  Code  {ActXLV  of  1S60  ),  Sec,  ^(^^—Throwing  a  stick— Intentional 
intfwry-^DeatK 

The  accased  threw  his  stick  at  deceased  with  soch  force  that  it  hit  deceased  on  the  head 
with  the  point  and  made  a  punctured  wound  which  canned  the  death  of  the  deceased.  Upon 
these  facte,  the  Magistrate  held  that  it  was  donbtfal  from  the  authorities  whether  the  case 
would  fall  within  section  323  or  section  304  A  of  the  Indian  Penal  Code  :— 

Beld,  that  as  according  to  the  facts,  the  case  could  not  come  within  the  terms  of  section 
304  A  of  the  Code,  because  injury  was  intentionallj  caused  to  the  deceased. 

Per  Curiam  : — We  do  not  agree  with  the  District  Magistrate  that  it 
is  doubtful  from  the  authorities  whether  the  case  would  come  within 
section  323  or  section  304  A.  He  found  that  accused  threw  his  stick  at 
deceased  with  such  force  that  it  hit  him  in  the  head  with  the  point  and 
made  a  punctured  wound  which  caused  the  death  of  the  deceased.     Accord* 


Criminal  BuUng  88  tf  1898.    Criminal  Review  No.  174  of  1893. 
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ng  to  that  statemeiit  of  the  facts  injury  was  intentionally  caused  to  the 
decea&yed  and  thus  the  case  could  not  come  within  section  304  A. 

Under  the  circumstances  we  must  set  aside  the  conviction  and 
gientence  recorded  by  the  District  Magistrate  on  17th  April  1893  and 
direct  that  the  accused  be  committed  to  the  Court  of  Sessions  on  charges 
framed  under  sections  304  (2nd  part)  and  323,  leaving  it  to  the  Sessionf 
Court  to  determine  what-  ofience,  if  any,  was  committed.  Counsel  for 
licensed  has  argued  before  us  that  all  the  facts  have  not  been  fully  brought 
out.  On  this  point  we  express  no  opinion  as  it  will  be  open  to  him  as 
well  as  to  the  Prosecutor  for  the  Crown  to  examine  all  the  witnesses  in 
fuller  detail. 

Accused  to  be  admitted  to  be  at  liberty  in  his  own  recognizance 
(to  the  amount  of  Rs.  500  five  hundred)  to  appear  before  the  District 
Magistrate. 


11  September  1898.  Cakdt  <fc  Fulton,  JJ. 

4|ueen-Bmppe88  v.  Sada.* 

Criminal  Firoeedmre  Code  (Act  XqflS92),  Sees.  44,  l^l^Indian  Bmal  Code  {Act  XLF 
of  1S60),  See»  176— Po^tee  oifficer^Falee  anewers^It^ormation. 

An  accased  who  was  tried  under  section  198,  Indian  Penal  Oode,  for  giving  false 
evidence  to  the  Police  in  the  conne  of  an  investigation  made  under  section  161,  Criminal 
Procedure  Code,  into  a  charge  of  murder,  contended  that  if  he  had  spoken  trulj,  his  answert 
would  hare  had  a  tendency  to  expose  him  to  a  criminal  charge  under  section  176,  Indian 
Penal  Code:— 

HeJd,  (l)that  when  once  information  of  the  fact  of  a  crime  had  reached  the  Police,  the 
object  of  section  44,  Criminal  Procedure  Code,  had  been  fulfilled  and  no  further  dutj  imposed 
bj  it  remained; 

(t)  that  as  information  hiill  already  reached  the  Police  Patel  of  the  murder,  there  was 
00  liability  imposed  on  the  accused  to  inform  the  Police  propria  motu  of  the  murder,  and 
his  admission  of  failure  to  give  information  would  not  have  expoied  him  to  a  criminal  prose* 
cution,  under  section  176,  Indian  Penal  Code,  and  he  was  therefore  bound  to  answer  truly 
all  questions  relating  to  the  case  put  to  him  by  the  Police. 

In  this  case  the  accused  was  charged  by  the  First  Glass  Magistrate  of 
Broach  with  an  offence  under  section  193  of  the  Indian  Penal  Code  and* 
convicted  and  sentenced  to  suffer  rigorous  imprisonment  for  nine  months. 
The  Joint  Sessions  Judge  of  Broach,  in  appeal,  acquitted  the  accused.  The 
Government  of  Bombay,  therefore,  preferred  this  appeal  to  the  High  Court, 
against  tliis  acquittal. 

Pbr  Curiam:  —We  are  unable  to  agree  with  the  Sessions  Judge  and 
must  reverse  his  order  of  acquittal  and  restore  the  conviction  and  sen- 
tence recorded  by  the  First  Class  Magistrate,  Mr.  Sorabsha  Hormusji,  and 
<lirect  that  accused  Sada  Nandbha  undergo  the  remainder  of  his  sentence. 
The  point  was  never  taken  by  the  accused  before  the  Magistrate,  and 
^OHminal  B^ng  40  of  1S98.    Criminal  Appeal  No.  S88  of  1 S98. 
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therefore,  there  is  no  evidence  whatever  on  the  record  to  show  that  the 
answers  to  the  questions  put  to  the  accused  by  the  Chief  Constable  must 
have  had  a  tiyiidency  to  expose  him  to  a  criminal  charge.  Section  44^ 
Criminal  Procedure  Code,  imposes  liability  to  give  forthwith  information 
to  the  nearest  police  officer  of  the  commission  of  certain  offences.  Here  it 
is  evident  that  information  was  given  almost  immediately  to  the  Police 
Patel  of  the  commission  of  the  murder  and  the  requirements  of  section  44, 
Criminal  Procedure  Code,  were  thereby  satisfied.  When  once  information 
of  the  fact  of  the  crime  had  reached  the  Police  Patel,  the  object  of  the 
section  had  been  fulfilled  and  no  further  duty  imposed  by  it  remained  : 
QueeU'Empresa  v.  Oopcd  Sing  (1).  There  was  no  legal  liability  imposed  on 
accused  to  inform  the  Chief  Constable  proprio  motu  of  the  details  of  the 
murder ;  and  therefore  he  was  bound  to  answer  truly  all  questions  relating 
to  the  case  put  to  him  by  the  Chief  Constable.  It  is  admitted  that  he  did 
answer  falsely  such  questions.     Therefore  he  was  rightly  convicted. 


18  Septmber  1898.  Candt  &  Fulton,  JJ. 

Queen-Bmppess  v.  Bomonji.* 

Indian  Bailways  Act  (IX  of  IS90),  See.  l^l-^Besideut  Engineer^Obsirutiion-' Eight  cf 
way — Fenee. 

The  aceosed  obitmcted  the  Resident  Engineer  of  a  Bailway  Company  (who  was  aeting^ 
under  orders  of  the  Company)  in  patting  down  a  line  for  a  fence  which  wonld  have  interfered 
with  the  right  of  way  claimed  by  accused  and  was  convicted  by  a  District  Magistrate  *'with 
obstmcthig  a  Bailway  servant  in  the  execution  of  his  duty"  under  section  131  of  the 
Indian  Railways  Act:— 

Held,  that  the  legality  of  the  conviction  depended  on  the  validity  of  the  accused's  claim  to  the 
Tight  of  way;  for  if  that  claim  was  valid,  it  could  not  have  been  the  duty  of  the  Resident  Engi- 
neer to  obstruct  it  and  the  Bailway  Company  could  not  by  their  orders  make  it  his  duly  to  do  so^ 

Per  Curiam: — We  think  that  the  question  wnether  the  Chief  Engineer 
who  was  taking  measures  the  effect  of  which  would  be  to  obstruct  the  right 
of  way  claimed  by  the  Defendant  was  actiog  in  the  execution  of  his  duty 
depended  on  the  validity  of  the  defendant's  claim.  If  that  claim  was 
iralid  and  he  really  had  a  right  of  way  across  the  land  it  could  not  be  the 
duty  of  the  Chief  Engineer  to  obstruct  it.  A  Railway  Company  cannot  any 
more  than  a  private  individual  by  their  orders  make  it  the  duty  of  their 
agent  to  interfere  with  an  existing  right  of  way.  We  think  then  that  it 
was  not  open  to  the  District  Magistrate  to  convict  the  Defendant  under 
section  121  of  the  Indian  Railways  Act  without  deciding  whether  or  not  the 
alleged  right  of  way  existed.  The  Government  Pleader  argued  that  the 
Defendant  had  produced  no  evidence  to  prove  his  right  of  way  but  from 
the  District  Magistrate's  judgment  we  understand  that  he  refused  to  go 

(1)  I.  L.  R.,  20  Cal.,  816. 
^HJTfmiwjd  IMing  41  cf  1898.    Criminal  Application  for  Revision  No,  234  of  1S98.# 
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into  that  question.  We  must,  therefore,  set  aside  the  conviction  and  direct 
that  the  fine,  if  paid,  be  refunded.  We  do  not  think  it  necessary  to  order 
the  District  Magistrate  to  continue  these  proceedings  by^kingupthe 
Defendant's  case  and  enquiring  into  its  merits  unless  the  Railway 
•Company  or  their  Agent  the  complainant  shall  apply ^to  him  to  do  so. 
If,  however,  such  application  is  made  it  will  be  necessary  for  him  to  dispose 
of  the  case  in  the  manner  above  indicated.  Attention  is  called  to 
•Criminal  Ruling  13  of  5th  April  1888. 


J«  October  189S.  Candy  &  Pultoh,  JJ. 

Queen-Emppess  v^  Kafflo.* 

Opium  Act  (Bam.  4 c< /<if  1878),— Bttiet—Chandul— Jfan^fac^urii*^ /or  *i#  oiwi  ie#«« 

A  perton  after  parchssing  opiam  from  a  licensed  vendor,  made  therefrom  a  preparation 
called  chandui  for  his  own  domestic  ase.  The  Magistrate  convicted  him  of  an  oifence  in 
contravention  of  the  rales  prescribed  and  made  by  Qorernment  nnder  the  Opium  Act,   1878  :— 

Eeld,  that  the  conviction  was  bad,  and  that  Rules  8  and  4  (1)  read  together,  mast  be 
construed  as  permitting  the  manufacture  of  ehamdul^  bj  a  person  for  his  own  domestio  nse^ 
from  opium  licitly  obtained. 

The  accused,  a  chinaman,  was  found  to  have  in  his  possession  (a)  cer- 
tain apparatus  used  for  preparing  chandvX^  (6)  eight  tolas  6  annas  of 
opium.  The  Magistrate  charged  and  convicted  the  accused,  Istly  of 
making  a  preparation  of  opium  without  a  license  in  contravention  of 
para  (b)  of  the  rules  4  or  5  under  the  Opium  Act,  and  2ndly  that  he 
possessed  opium  in  excess  of  the  limit  prescribed  by  Rule  4  (II)  as 
modified  by  No.  6437  of  10th  August  1892.  He  fined  the  accused  in 
Rs.  4  and  Rs.  2  for  those  offences* 

The  District  Magistrate  of  Eanara,  in  referring  this  case  for  the 
orders  of  the  High   Couft,  observed  :— 

<<  In  the  Qoyernment  Resolution  quoted  above  the  limit  is  two  tolas 
80  as  to  the  second  conviction  there  is  no  question,  but  I  cannot  see  how 
any  offence  has  been  committed  except  that  of  having  opium  in  excess  of 
the  proper  amount, 

«From  Rule  4  para  (b)  it  appears  to  me  clear  that  a  person  may  make  a 
preparation  or  admixture  of  opium  for  his  own  use  provided  he  has  bought 
it  from  a  licensed  dealer.  Rule  39  certainly  makes  it  necessary  to  obtain 
a  license  for  the  retail  of  opium  and  for  the  manufacture  and  retail  of  any 
intoxicated  drugs  made  from,  the  poppy.  This,  however, does  not  in  my 
opinion  necessitate  any  license  for  the  manufacture  of  a  preparation  of 
opium  for  domestic  use  such  as  the  accused  pleads  guilty  to;  and  no 
attempt  was  made  to  show  accused  had  retailed  c^ncKtif  to  others. 

''In  my  opinion,  therefore,  accused  should  only  have  been  found  guiltr 
-of  the  offence — possession  of  opium  exceeding  the  limit  two  tolas.  " 
*OHmi^ol  Bmling  4  S  o/  1S98.    Criminal  Reference  No  101  «f  1893. 
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Order. — For  the  reasons  given  by  the  District  Magistrate  we  reverse 
-the  conviction  and  sentence  on  the  first  head  of  the  charge  and  direct  the 
fine,  if  recovered,  to  be  refunded. 

Reading  Rules  3  and  4  (1)  together  we  suppose  it  must  have  been  the  . 
intention  to  permit  the  manufacture  of  chxmdul  by  a  purchaser  of  opium 
from  a  licensed  vendor  for  his  own  (the  purchaser's)  domestic  use,  and  the 
more  so  because  we  have  given  notice  to  the  commissioner  and  no  cause 
have  been  shown  against  the  view  taken  by  the  District  Magistrate.  At 
the  same  time  we  must  call  attention  to  the  unsatisfactory  wording  of  the 
Rules.  Section  4  of  Act  I  of  1878  provides  that  except  as  permitted  by 
the  Act  or  rules  no  one  may  manufacture  &c.  opium  at  all  ( including  an 
admixture  such  as  chandAxlj  Section  2).  Section  9  provides  a  punishment 
for  manufacture  contrary  to  the  Act  or  Rules.  Under  these  circumstances 
we  think  that  the  rules  should  be  in  a  permissive  and  not  a  negative  form; 
as  it  is  very  inconvenient  to  spell  out  an  implied  permission  from  the 
absence  of  prohibition — the  geaeral  prohibition  being  already  contained  in 
the  law — we  may  mention  that  lately  the  Rules  in  Burmah  have  been 
redrafted  in  a  permissive  form. 


16  October  1898.  Candy  &  Fulton,  JJ. 

In  pe  BhanJL* 

Criminal  Procedure  Code  i^Aet  X  o/lSSS),  See.  9^^Search  warrant^-Propertyt  production 
nf^Property  in  the  hands  of  third  parties-^Practice  and  procedure. 

Section  96  of  the  Criminal  Procedure  Code  anthoriseB  and  compeli  the  prodnction  of 
property  in  respect  of  which  a  search  warrant  if  itsaed;  bat,  when  property  not  alleged  to  be 
stolen  is  in  the  hands  of  third  parties,  such  production  can  onlj  be  demanded  for  the  parposes 
cf  evidence,  and  ought  not  to  be  granted  for  the  sole  purpose  of  attaching  property,  the  title 
iQ  which  is  in  dispute, 

Pbr  Gubiam: — This  is  an  application  under  sections  435 ,  439  of  the 
Criminal  Procedure  Code,  praying  the  High  Court  to  set  aside  certain 
proceedings  of  the  Presidency  Magistrate,  Mr.  Webb,  who  sworn  complaints 
made  before  him  of  the  offence  of  cheating  said  to  have  been  committed 
by  one  Raghoji  Hemrsg,  issued  search  warrants  under  section  96  of  the 
Criminal  Procedure  Code- for  the  production  of  certain  goods.  The  said 
.Ijoods  were  seized  by  the  Police  and  are  still  in  the  possession  of  the  Police. 

It  was  contended  by  Mr.  Macpherson  for  the  applicant  that  a  search 
warrant  issued  under  section  96  of  the  Criminal  Procedure  Code,  simply 
-entitled  the  person  to  whom  it  was  directed  to  search,  and  that  the  proce- 
dure of  the  Police  in  seizing  the  goods  was  without  jurisdiction  and 
ultra  vvres 


^Criminal  Buling  43  o/l898.    Criminal  Application  for  Revision  No,  299  «f  1S98, 
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No  doubt  at  first  sight  the  words  of  the  section  lend  colour  to  that 
argument  ^' where  the  Court  considers  that  the  purposes  of  any  inquirf^ 
trial  or  other  proceeding  under  this  Code  will  be  served  by  a  general 
search  •  •  •  it  may  issue  a  search  warrant;  and  the  person  to  whom  such 
warrant  is  directed  may  search  ...  in  accordance  therewith  and  the- 
provisions  hereinafter  contained".  There  is  no  explicit  mention  in  the 
section  or  in  any  provisions  hereinafter  contained  of  the  duty  of  the  person 
to  whom  the  warrant  is  directed  seizing  and  taking  possession  of  the  thing 
found  on  the  search. 

But  we  think  that  it  was  manifestly  the  intention  of  the  law  that 
possession  should  be  taken  of  the  thing  found  on  such  search. 

Section  96  is  to  be  found  in  Chapter  YII,  which  is  headed  ^^of  processes- 
to  compel  the  produetian  of  documents  and  other  moveable  property  &c." 
Section  94  provides  for  the  issue  of  a  summons  in  the  first  place  to  produce. 
Section  95  provides  for  the  delivery  of  a  document  in  the  custody  of 
Postal  or  Telegraph  authority. 

Section  96  provides  for  the  issue  of  a  search  warrant : 
(a)  Where  the  Court  has  reason  to  believe   that   the   summons  or   order 

to  produce  will  not  be  complied  with^  or 
(6)  where  the  document  or  other  thing  required   is   not   known   to   the 

Court  to  be  in  the  possession  of  any  person,  or 
(c)  where   the   Court  considers  that  the  purposes  of  any  inquiry  trial   or 
other   proceeding  under  this   Code   will   be  served  by  a  general 
search  or  inspection. 

The  mere  power  to  search  without  the  power  to  produce  would  be 
valueless  in  the  case  described  under  (a).  There  is  nothing  to  show  that 
the  person  to  whom  a  warrant  is  addressed  has  power  to  produce  under 
the  circumstances  described  in  (b),  but  not  under  the  circumstances 
described  in  (o).  In  either  case  the  search  warrant  is  in  the  same  form  ; 
and  form  viii  of  Schedule  V  of  the  Code  (which  form  is  followed  by  all 
the  warrants  in  this  case)  authorises  the  search  for  atu2  productien  of  the 
thing  required.  Similarly  in  Chapter  XIV,  relating  to  the  powers  of  the 
Police  to  investigate  under  section  165,  a  Police  officer  may  in  certain  cases, 
described  in  the  same  terms  as  are  to  be  found  in  section  96,  make  a 
search  or  section  166  may  require  another  Police  Officer  to  issue  a  search 
warrant.  ^*  Such  officer  on  being  so  required  shall  proceed  according  to 
the  provisions  of  section  165,  and  ahaU  forward  the  thing  founds  if  any, 
to  the  officer  at  whose  request  the  search  was  made. 

The  intention  of  the  law  being  thus  clear  it  is  unnecessary  to  refer  to 
the  cases  quoted  at  the  bar,  in  all  of  which  it  is  assumed  without  argu« 
2nent  that  the  power  to  search  includes  the  power  to  take  into  possession^ 
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While,  however,  holding  that  section  96  does  authorize  and  compel  the 
production  in  Court  of  the  property  in  respect  of  which  a  search  warrant 
is  issued  we  think  that  when  property  not  alleged  to  be  stolen  is  in  the 
hands  of  third  parties  such  production  can  only  be  sought  for  the  purposes 
of  evidence  and  ought  not  be  granted  for  the  sole  purpose  of  attaching 
property  the  title  to  which  is  in  dispute.  On  referring  to  the  applica- 
tions and  affidavits  which  have  been  filed  it  seems  that  the 
real  object  of  the  former  was  to  obtain  the  seizure  of  the  property  in 
dispute,  not  for  the  purposes  of  using  it  as  evidence  to  prove  the  guilt 
of  the  accused  persons,  but  in  order  to  enable  the  Magistrate  subse- 
quently to  hand  it  over  to  the  complainant  under  section  517  in  case  he 
thought  that  the  offence  of  cheating  had  been  committed  in  respect  of  it. 
But  for  this  purpose  the  provisions  of  section  96  do  not  seem  intended. 
The.property  had  passed  out  of  the  possession  of  the  accused  into  that 
of  a  third  party  the  present  applicant.  It  was  not  stolen  property  as 
^defined  in  Indian  Penal  Code  and  being  in  the  possession  of  a  third  party 
not  charged  with  any  offence  the  question  as  to  who  was  entitled  to  it  was 
one  for  the  determination  of  the  Civil  Court.  All  that  the  Magistrate  had 
to  decide  was  whether  the  accused  persons  who  were  before  him  were  guilty 
or  not  and  it  is  impossible  to  see  how  the  production  before  him  of  all 
these  goods  could  facilitate  the  determination  of  that  issue.  The  goods 
were  seized  in  June  and  are  still  detained  notwithstanding  the  applicant's 
protests  and  the  proceedings  do  not  show  that  as  yet  any  use  has  been 
made  of  them  for  the  purposes  of  evidence  against  the  accused. 

Under  these  circumstances  we  must  now  direct  that  so  far  as  these 
proceedings  are  concerned  the  goods  be  restored  to  the  person  from  whom 
they  were  taken.  If  necessary  samples  may  be  retained  for  purposes  of 
evidence  in  the  case  still  pending  before  the  Magistrate.  We  are  inform- 
ed that  suits  have  been  instituted  in  the  High  Court  and  that  orders  have 
been  issued  in  such  suits  touching  the  disposal  of  these  goods.  If  this  is 
.S0|  such  orders  must  of  course  be  obeyed.  Our  present  order  merely 
releases  the  goods  so  far  as  these  Magisterial  proceedings  are  concerned. 


Ji  November  1893.  Fulton  A  Starling,  JJ. 

Quean-Emppess  v.  Narayen.* 

Orimincd  Proeedur$  Ood$  {det  X  of  ISSS),  Sec.  Si^^Ttying  BiagittraU^Aceuted^ 
Egaminaiion^Evidence  Aei  (/ctf  1S7S),  8tet.  SI,  S5. 

A  trying  Magistrate  examined  the  accused  nnder  section  342  of  the  Criminal  Procedure 
Code,  prematurely,  at  a  time  when  no  evidence,  sufficient  to  connect  them  with  the  crime 
with  the  commission  of  which  they  were  charged,  has  been  recorded  against  them  :«- 

^Criminal  Ruling  45  o/lS98,    Confirmation  Case  No.  2S  of  1898 ;  Appeals  Nos.  367  871  of  1898» 
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Eildf  that  altbcngb  tb«  Magistrate  was  wrong  inezaminiDg  the  accoaed  ander  sactioii  84S^ 
whcD  it  was  impotaible  that  thej  coald  hare  been  questioned  for  the  purpose  of  enabling  them 
to  explain  any  circumstances  appearing  in  eyidence  against  .them«  nerertheless  their  statements 
actually  made  cannot,  if  apparently,  freely  and  roluntarily  given,  be  rejected  as  inadmissible 
in  eTidenee  on  account  of  this  irregularity  of  procedure ;  and  that  prima  facie,  as  admissions^ 
these  statements  are  relerant  under  section  SI  of  the  Indian  Evidence  Act,  187S,  there  being  no 
other  section  to  exclude  them,  section  99  of  the  Act  goiog  to  show  that  the  mere  fact  of  a 
statement  being  made  in  answer  to  questions,  is  by  itself  no  ground  for  its  exclusion. 

Per  Curiam:  —The  first  question  we  have  to  decide  is  whether  the 
statements  made  by  the  appellants  on  the  31st  August  are  admissible 
in  evidence.  They  do  not  purport  to  have  been  recorded  under  section  164 
of  the  Criminal  Procedure  Code,  which  applies  only  to  statements  or 
confessions  made  in  the  course  of  an  investigation  under  Chapter  XIY  or 
at  any  time  afterwards  before  the  commencement  of  the  inquiry  or  trial, 
but  to  have  been  taken  (ostensibly  under  section  342)  in  the  course  of  the 
Magisterial  enquiry.  Objection  has  now  been  taken  to  their  admission' on 
the  ground  that  the  prisoners  were  examined  prematurely  at  a  time 
when  no  evidence  had  been  recorded  against  them  and  that  it  was^ 
impossible  that  they  could  have  been  questioned  for  the  purpose  of 
enabling  them  to  explain  smy  circumstances  appearing  in  evidence  against 
them.  The  complainant  whose  daughter  had  been  murdered  had,  it  i9  true, 
given  evidence  as  to  the  indentity  of  the  corpse  and  had  referred  to  her 
intimacy  with  accused  No.  1,  but  No.  2  had  not  been  mentioned  and 
the  statement  regarding  No.  1  was  not  in  itself  sufficient  to  connect  him 
with  the  crime.  Under  these  circumstances  we  think  the  Magistrate  was^ 
wrong  in  examining  the  accused  under  section  342  but  after  carefully 
considering  the  matter  we  hold  that  we  cannot  on  that  account  reject  their 
statements  as  evidence.  Our  attention  was  called  to  the  remarks  of 
Mr.  Justice  Straight  in  Imperatriz  v.  Haiothome  (!)  but  while  concurring 
as  to  the  impropriety  of  an  examination  of  an  accused  person  otherwise- 
than  as  permitted  by  section  842,  we  think  statements  actually  made 
cannot  if  apparently  freely  and  voluntarily  given  be  rejected  as  inadmis* 
sible  merely  on  account  of  this  irregularity  of  procedure.  Prima  fetoie 
as  admissions  these  statements  are  relevant  under  section  21  of  the 
Evidence  Act  and  there  is  no  other  section  which  excludes  them.  Section 
26  is  inapplicable  as  they  were  made  in  the  immediate  presence  of  a 
Magistrate  and  section  29  shovirs  that  the  mere  fact  of  a  statement  being 
made  in  answer  to  questions  is  by  itself  no  ground  for  its  exclusion.  The 
remarks  of  LitUe^le,  J.  in  Rex  v.  Ellis  (2)  show  that  in  England  such  staie^ 
ments  would  be  admissible  though  elicited  by  questions  put  by  the  commit- 
ting  Magistrate.  Here,  the  questions  put  were  in  themselves  unobjectionable 
in  their  nature.     Narayan  was   simply   asked  *^   what   have    you  to  sajr 

(1)  I,  L.  1^18,  All.,  845.    (S)  B.  &  M.  p.  43S. 
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about  the  case  brought  against  you  T  "  and  the  question  put  the  Krishn^ji 
was  of  a  similar  kind.  There  is  nothing  to  indicate  that  any  threat  was 
used  or  induoement  offered. 

Objection  was  also  taken  to  the  statements  as  not  bearing  the  certi> 
ficate  required  by  section  164  of  the  Criminal  Procedure  Code,  but  that 
section  does  not  apply  to  statements  recorded  in  the  course  of  a  Magisterial 
enquiry — as  they  bear  the  certificate  required  by  section  364.  We  must 
hold  that  they  were  properly  admitted  by  the  Sessions  Judge. 

Turning  now  to  the  merits  of  the  case  we  can  entertain  no  doubt  as 
to  the  correctness  of  the  convictions.  The  evidence  of  the  informer  has 
been  satisfactorily  corroborated  in  the  case  of  Narayen  by  his  statement 
of  August  31  supported  as  it  is  to  some  extent  by  his  statement  of 
September  9  ahd  also  by  his  production  of  the  deceased's  bangle  and  the 
blood-stained  clothes,  and  in  the  case  of  Erishnaji  by  his  statement  of 
August  31.  It  is  impossible  to  believe  that  either  of  the  accused  would 
have  made  the  statement  of  August  31  unless  he  had  been  present  at  the 
murder  y  and  the  circumstances  of  the  case  and  the  evidence  of  the  in- 
former, which  has  been  believed  by  the  Sessions  Judge  and  two  out  of 
three  Assessors,  have  no  reasonable  doubt  that  both  took  part  in  it. 

The  case  for  the  prisoners  was  very  fully  argued  by  Mr.  Robertson 
and  Mr.  Rele  who  on  behalf  of  their  clients  left  nothing  unsaid  that 
could  be  urged  in  their  favour.  But  after  giving  the  fullest  considera- 
tion to  their  arguments,  we  can  come  to  no  other  conclusion  than  that 
the  convictions  must  be  upheld.  We  think  too  the  sentences  must  be 
confirmed.  Narayen  is  young  but  the  brutality  of  the  murder  prevents 
our  commuting  the  sentences. 

We  must,  therefore,  dismiss  the  appeals  and  confirm  the  sentences 
of  death. 


16  NovemJber  1893.  ,  Candt  &  Fulton,  JJ. 

Queen-EmppaMi  v.  Bal  Bmma.* 

Land  Revenue  Code  {Bam.  Act  V  of  1879)»  See.  214,  Bute  III  elauee  I  (dHBomiay 
General  Clauses  Act  (Bam.  Aet  III  of  18SS),  See.  8  (XZy^Magiitrate^^uriedMimi. 

An  offoDcc  committed  in  contravention  of  Bale  m,  clanse  I,  item  (d\  of  the  rales  framed 
ander  lection  214  of  the  Land  Bevenne  Code,  1879,  is  triable,  having  regard  to  the  provisions 
of  section  3,  clause  (18),  of  the  Bombay  General  Clanses  Act,  1886,  bj  anj  person  exercising 
Magisterial  powers  under  the  Code  of  Criminal  Procednre,  and  the  decision  of  Qneen^Empreee 
Y.  SMvram  (1)  is  no  longer  an  anthority* 

The  accused  were  charged  with  removing  earth  without  permission 
from  Qovemment  waste  lands.  She  war  tried  by  a  Third  Glass  Magistrate 

•OHminal  Ruling  48  of  1898.    Criminal  Beference  No.  118  of  1898,     (1)  I.  L.  B.,  8  Bom.,  196. 
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who  convicted  her  under  section  III  clause    I  (d)  of  the  rules  under  the 
Land  Revenue  Code. 

The  District  Magistrate  of  Broach  referred  the  case  to  the  High  Court, 
as  he  was  of  opinion  that  in  virtue  of  the  case  at  I.  L.  R.,  8  Bom.,  591,  the 
case  was  triable  only  by  a  Magistrate  of  the  First  Class. 

Order. — Having  regard  to  the  provisions  of  section  3  clause  (13)  of 
Bombay  Act  III  of  1886,  it  is  clear  that  the  Third  Glass  Magistrate  had 
jurisdiction,  and  that  the  decision  in  Queen-Empreea  v.  Shivram  (1)  is  no 
longer  an  authority :  the  Court,  therefore,  directs  that  the  record  and  pro. 
ceeding  be  returned. 


21  November  189S.  Candy  &  Fultok,  JJ. 

Queen-Emppess  v.  Ka8am.t 

Indian  Stamps  Aet  (  Bom.  Aet  I  of  1879  \  See,  SX-^Unstamped  Khata—Beeeipt^ 
Ltabiliiy. 

The  mere  receipt  of  aa  nnstamped  khata  does  not  coDititate  an  offence  under  section  61 
Indian  Stamps  Act,  1879.    Queen  r.  Oulam  Huetain  Saheb  (S)  followed. 

In  this  case  the  accused  were  convicted  of  an  offence  under  section  61 
of  the  Indian  Stamp  Act  1879,  in  that  accused  No.  1  passeda  kliaia  with- 
out affixing  a  one  anna  receipt  stamp  on  it  to  accused  No.  2  who  duly 
accepted  the  same  without   being  duly  stamped. 

Order. — ^The  Court,  agreeing  with  the  ruling  in  Queen  v.  Oulam 
Hussam  (2)  reverses  the  conviction  and  sentence  or  accused  No.  2,  Runchod 
Dulpat,  and  directs  that  the  fine,  if  paid,  be  refunded* 


7  December  189S.  Jardinb  <fe  Banadb,  JJ. 

Queen-Emppess  v.  Lakshman.t 

Bombay  Aet  HI  of  1867,  See.  21— !%«  Cantonement  Aet  (XIII  </1889),  Seee.  2, 18— 
Whipping. 

Section  21  of  Bombay  Act  III  of  l867,  baring  been  repealed  by  Act  XIII  of  1889,  which 
fabfltitntes  a  new  section  (18),  containing  no  mention  of  whipping,  that  punishment  is  not  kept 
alive  by  section  2  of  Act  XIII  of  1889. 

Per  Curiam. — The  whipping  having  been  inflicted,  we  return  the 
record  and  proceedings  to  the  Cantonement  Magistrate.  We  must,  however 
point  out  that  the  sentence  of  whipping  is  illegal  since  the  repeal  of  section 
21  of  Bombay  Act  III  of  1867  by  Act  XIII  of  1889,  which  substitutes  a  new 
section  13  containing  no  mention  of  whipping.  That  punishment  is  not 
in  our  opinion  kept  alive  by  section  2  of  Act  XIII  of  1889. 

^Criminal  B%aing  47  of  1898.    Criminal    Review  No.  847  of   1893.    (2)1.  L.  B^  7  Mad«,  7U 
\Oriminal  Buting  49  of  1898.    Criminal  Rcriew  No.  864  of  1893.   (1)  I.  L.  B.,  8  Bom.,  591. 
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18  December  1898.  JAbdivb  <b  B4nadb,  JJ. 

In  pe  Khemohand** 

Criminal  Procedure  Code  (Aei  X  cf  1882X  See.  l95^Tndian  Penal  Code  (Aet  XLV  of 
1860)»  See.  IW'^Sanethn-^MagistraU^Distriei  Magiitrate. 

A  District  Mtgistrate  is  not  preeladed  from  taking  cogniiance  of  offencei  under  section 
198,  Indian  Penal  Code,  merelj because  a  Subordinate  Magistrate  in  whose  Court  the  evidence 
had  been  giren  had  refused  to  give  sanction  to  prosecute  under  section  195,  Criminal 
Procedure  Code* 

In  this  case,  the  petitioner  lodged  a  complaint  against  one  Hasambeg 
of  the  Matar  Police,  for  theft  of  a  piece  of  wood,  in  the  Court  of  a  Second 
Glass  Magistrate y  who  discharged  the  accused  under  section  253  of  the 
Code  of  Oriminal  Procedure. 

The  Chief  Constable  of  Matar  applied  for  sanction  to  prosecute  the 
petitioner  under  section  211,  Indian  Penal  Code;  but  the  Magistrate  of 
Matar  refused  the  application.  The  District  Magistrate  of  Kaira,  then, 
issued  a  notice  to  the  petitioner  to  show  cause  why  sanction  should  not 
be  granted  for  his  prosecution  under  section  193  of  the  Indian  Penal  Code 
and  granted  the  same. 

Per  Curiam: — In  three  of  these  cases  the  District  Magistrate  took 
cognizance  of  offences  under  section  193  of  the  Indian  Penal  Code  after 
the  Subordinate  Magistrate  in  whose  Court  the  evidence  had  been  given 
had  refused  to  give  sanction  to  prosecute  under  section  195  of  the  Code  of 
Criminal  Procedure.  The  District  Mrgistrate  had  in  our  opinion  power 
to  give  the  sanction,  as  the  other  Magistrate  is  subordinate  to  him.  We 
follow  the  reasoning  of  BarkairuUlah  Khan  v.  Eeunie  (1). 

It  is  argued  that  the  orders  of  the  District  Magistrate  are  not  what 
they  purport  to  be — sanctions  under  section  195,  because  they  are  not  given 
to  private  persons.  The  section  itself  says  the  sanction  may  be  given  in 
general  terms  :  it  may  and  often  is  given  to  a  private  person,  and  the  fact 
that  a  private  person  cannot  get  a  Court  to  take  cognizance  without  the 
previous  sanction,  accounts  for  the  language  used  in  some  judgments 
which  speak  of  a  sanction,  di^tingui8hed  from  a  complaint,  as  a  permis- 
sion to  prosecute  given  to  a  private  person.  But  in  the  absence  of 
limiting  words  in  section  195  we  do  not  think  this  is  part  of  the  definition. 
As  the  sanction  merely  allows  operation  to  the  ordinary  criminal  law  it 
can  we  think  as  a  matter  of  law  be  given,  before  any  complainant  or 
other  persun  applies  for  it.  As  a  matter  of  discretion  we  see  no  reason 
to  interfere. 

In  the  fourth  case,  that  of  Erishnalal,  we  see  no  reason  to  interfere 
Any  defence  of  limitation  or  otherwise  under    section  80  of  Bombay  Act  IV 
of  1890  may  be  pleaded  before  the  trying  Magsitrate. 
tCriminal  Applications  for  Uevision  Mos,  258,  869,  288  and  806  of  1898.   (1)  I,  L,  B,,  I  All,.  17. 
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^1  Deeember  1898.  JiSDin  &  Bab4db»  J  J. 

Qu6en-SmpP6Mi  v.  Hanmanta,* 

Indian  Forest  Act  (F/J  of  1878),  See.  S5  (iy^Bules^  Qovemmenl-^hooiing. 
Aoonrictioii  recorded  under  section  S5  {%)  of  the  Indian  Forest  Act,  1878,  for  shooting  in  • 
reserved  forest  in  C9ntr«Tention  of  any  mles  which  the  local  Ooremment   from    time  to  time 
prescribe,  is  illegal,  in  the  absence  of  anj  snch  rules  having  been  passed  bj  Gorernment. 

The  accused  was  found  shooting  in  the  Reserved  Forest  of  Adigeri. 
He  was  placed  before  the  Second  Glass  Magistrate  of  Haliyal^  who  convicted 
hin  under  section  25  (1)  of  Indian  Forest  Act,  1878. 

The  District  Magistrate  of  Kanara,  in  referring  this  case,  for  the  orders 
of  the  High  Court,  remarked :  ''The  words  of  this  section  make  punishable 
any  person  who  in  a  reserved  forest  in  oontra/vention  of  cmy  rules  which 
ihe  local  Oov&mment  may  from  time  to  time  preaoribe  shoots.  Government 
have,  however,  passed  no  such  rules  and  accordingly  in  my  opinion  no 
offence  has  been  committed  and  the  conviction  is  an  erroneous  one". 

Obdbr. — ^The  Oourt.  for  the  reasons  stated  by  the  District  Magistrate, 
reverses  the  conviction  and  sentence  and  directs  that  the  fine,  if  paid  be 
refunded. 


£2  Detember  1898.  Jabdihb  &  Bahadi,  JJ. 

Quean-EmppaMi  v.  Thakopdasut 

Bombay  Diitrie^  Municipal  Aet  (Bon.  Aet  VI  of   1S73),  Btcc.  88,    7i    ftrwiiiioit   to 

The  accused  obtained  permission  from  the  Snrat  Mnnicipallty  to  make  some  alterations  In 
his  honse,  nnder  a  rmtatKiiki  dated  the  18th  Ifaj  ISfS,  which  allowed  a  year  within  whieh  to 
oarry  oat  the  work.  There  appeared  to  be  no  byo-law  nnder  sections  88  of  the  District  Maniei* 
pal  Act,  providing  a  period  within  which  works  were  to  be  carried  on«  The  accnsed  wat 
omylcted  of  an  offence  nnder  sections  88  and  74  of  the  Act :« 

He/d,  that  the  conviction  was  wrong,  so  far  as  it  proceeded  upon  the  period  of  one  year 
baring  been  exceeded,  and  that  it  was  unnecessary  to  determine  whether  such  a  bye-law 
would  be  fdtra  v<rM. 

The  Sessions  Judge  of  Surat  in  making  this  reference  observed :— ^'  The 
petitioner  prays  for  reference  to  the  High  Court  of  the  case  in  which  he 
was  convicted  by  the  City  Magistrate  di  Surat  under  sections  83  and  74  of 
Bombay  Act  YI  of  1873.  The  case  was  tried  in  a  summary  manner* 
Petitioner  obtained  permission  from  the  Surat  Municipality  to  make  some 
alterations  in  his  house.  The  rasMXC&i^  is  dated  12th  May  18^.  It 
allows  petitioner  a  year  in  which  to  carry  out  his  work.  He  has  been 
convictcKl  of  building  after  the  expiration  of  the  year.  He  gave  the 
Municipality  notice  of  his  intention  as  required  by  the  Act  and  also  gave 

«CHMmi<  fin/til^  so  qf  ISML    Criminal  Reference  No.  118  of  1898. 
tOHmiiMil  BiAinig  61  ^  ISM.    Orittinal  Beferenoe  No,  118  of  1SM» 
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them  notioe  thftt  their  raeoMtti  was  illegal.  Petitioner  was  directed  in 
the  razouAiitti  to  have  a  spaoe  of  eight  fett  of  his  own  ground  unbuilt 
on^  in  order  that  the  road  might  be  widened.  No  compensation  was  given 
him.  This  order  Is  clearly  Ulegal  (I.  L.  R.,  16  Mad.,  230).  t  am  of 
opinion,  therefore,  that  petitioner  could  not  be  conyicted  of  disobeying  it/' 
Order. — No  bye-law  providing  a  period  within  which  works  are  to 
be  carried  under  section  33  of  the  Bombay  Act  VI  of  1873  is  relied  on  by 
the  Municipality  or  the  Magistrate  and  it  is  unnecessary  therefore  to 
determine  whether  such  a  bye-law  would  be  nJira  vvres.  The  conviction 
is  wrong  so  far  as  it  proceeds  upon  the  period  of  one  year  having  been 
exceeded.  The  Oourt  quashes  the  conviction  and  sentence  and  directs 
return  of  the  fine. 


1894. 

10  Januafry  1894.  Jardihb  A  Bavadk,  JJ, 

Queen-SmppeMi  v,  Hydepally  .* 

OrimkuU  Proeedttre  Code  {Aei  X  qf  ISSS),  8$c  n^^Tran^er  t^ease^^MagiitraU^BUt^ 
FraefU$. 

To  Jattiff  s  traiufer  «f  ease  from  a  Magistrate  it  must  be  established  that  the  Magistrate 
has  such  a  substantial  interest  in  the  result  of  the  hearing  as  to  make  it  likelj  that  he  has  a 
real  bias  in  the  matter. 

The  faet  that  a  Magistrate  has  been  served  with  notice  of  action  because  of  his  surrender 
of  some  goods  seized  in  the  case,  does  not  constitute  a  Mas  sufficient  to  warrant  a  transfer. 

Per  Ouriam: — The  trying  Magistrate  now  objects  to  the  transfer  ;  and 

this  Oourt  is  always  cautious  not  to  transfer  a  case  where  the  order  tends 

to  throw  doubt   on  the  impartiality  of  the  Magistrate  in  whose  Oourt  the 

case  is  pending.    It  is  argued  that  the  fact  that   the  Magistrate  has  been 

served  with  notice  of  action  because  of  his  surrender  of  some  goods  seiseil 

in  the  case  may  possibly  create  a  bias.  But  as  ruled  in  Qfmen,  v.  Handdey 

(l)y  '^it  must   be  established  that  he  has  such  a  substantial  interest  in  the 

result  of  the  hearing  as  to  make  it  likely  that  he  has  a  real   bias  in  the 

matter".    The  Magistrate's  decision  of  the  case  cannot  interfere  with  any 

remedy  the  applicant  may  have  by  civil  suit.     In  the  DMn  of  Boeheiter^e 

caae  {2)^  the  fact  that  the  Bishop  who  had  been  libelled  had  his  remedy  by 

suit  for  the  libel,  which  could  not  be   affected  by  any  decision  he  might 

pass  in  the  visitatory   matter  before  him,  was  held  to  be  a  reason  for 

refusing  to  prohibit  the  Bishop  from  exercising  the  visitatory  jurisdiction 

over  the  person   who  libelled  him.     We,  for  these  reasons,  decline  to 

make  an  order  transferring  the  case  to  another  Magistrate. 

*Oriminai  Buling  1  af  1S94.    Criminal  Application  No.  S6S  of  ISSS. 
(1)L.B«SQ.B,DhM8,8S7.    (i)  1  A.  &  B.,  1  • 
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i^  January  1894.  Jabdivi  &  Bahadk,  JJ. 

Queen-BmppaMi  v.  JeUunal  Napayan.* 

P^nalOode  {XLF tf  IM0\  8se.  ZOi^Murdet^Priiimer^Fr^aHliiiei^OonmeUtm. 

The  Sessions  Jadge  held  on  the  probabilitiet  that  it  wai  more  likelj  that  the  pTiMser* 
rather  than  the  other  inmate  of  his  hoose  inflicted  the  injuries  which  were  proved  to  hare 
#ii8ed  his  daughter's  death,  hut  did  not  come  to  anj  conclusion  that  the  guilt  of  the  prisoner 
was  established  bj  the  evidence  beyond  reasonable  doubt  :— 

Held,  that  as  a  prisoner  on  his  trial  is  merely  on  the  defensive  and  owes  no  duty  to  any 
one  but  himself,  he  could  not  be  convicted  because  he  had  not  tried  to  explain  to  the  Court 
how  the  death  occurred  or  by  whose  means. 

Feb  Curiam  : — The  Sessions  Judge  and  both  Assessors  disbelieved  the 
stories  of  the  two  persons  who  say  they  saw  the  prisoner  beating  his 
daughter  Janki.  The  Judge,  differing  from  the  Assessors,  held  on  the 
probabilities  that  it  was  more  likely  that  the  prisoner,  rather  than  the 
other  inmate  of  his  liouse,  i.  e.  his  mistress,  inflicted  the  injuries  which 
are  proved  to  have  caused  the  death.  He  has  not  come  to  any  conclusion 
that  the  guilt  of  the  prisoner  is  established  by  the  evidence  beyond 
reasonable  doubt.  The  prisoner  is  not  to  be  convicted,  because  he  has  not 
tried  to  explain  to  the  Oourt  how  the  death  occurred  or  by  whose  means. 
As  remarked  in  Empress  v.  Dhumie  Kaai  and  another  (1),  a  prisoner  on 
his  trial  is  merely  on  the  defensive  and  owes  no  duty  to  any  one  but 
himself.  We  are  of  opinion  that  there  is  reasonable  doubt  whether  the 
prisoner  inflicted  the  injuries  and  we  now  reverse  the  conviction  and 
sentence  and  direct  that  he  be  set  at  liberty. 


26  January  1894,  Jabdinb  &  Banadb,  JJ. 

Queen-Emppess  v.  Tukaram.  t 

Prevention  of  QatnbUng  Act  (Bombay  Act  IVof\%%1\  i$ee,  12 — Qambling — ConweHon^^ 
Double  eentence^Imprisonment — Fine. 

Where  a  person  is  convicted  of  an  offence  under  section  12,  Prerention  of  Gambling  Ac^ 
1887i  he  can  be  sentenced  to  pay  a  fine  or  to  undergo  imprisonment  but  not  to  both. 

In  this  case  Mahadu  and  nine  others  were  charged  with  having  com- 
mitted an  ofi'ence  under  section  12  of  the  Gambling  Act  IV  of  1887,  and 
were  convicted  by  the  Second  Glass  Magistrate  of  Teola.  The  accused 
Ko.  9,  was  sentenced  to  undergo  rigorous  imprisonment  for  15  days  and 
to  pay  a  fine  of  5  Rupees,  because  he  was  previously  convicted  of  a  similar 
offence  and  the  other  accused  were  only  sentenced  to  pay  fine. 

The  District  Magistrate  of  Nasik  being  of  opinion  that  the  double 
sentence  passed  upon  the  accused  was  illegal,  referred  this  case  to  the 
High  Court,  stating  : — '*  The  offence  is  pxmishable  with  fine  or  with   impri- 

*Onminal  Ruling  4  cf  1^94.    Criminal  Appeal  No.  430  of  1898.    (1)LL.B.»  8  Cal.,  121. 
iOriminal  Buling  5  tf  1894,    Criminal  Reference  No»  18  of  1894. 
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Bonment  and  therefore,   the  double   punishment  of  imprisonment  and  of 
fine  awarded  to  accused  No.  9  is  illegal." 

Order. — For  the  reasons  given  by  the  District  Magistrate,  the  Court 
sets  aside  so  much  of  the  sentence  on  Tukaram  as  impose  fine,  and  directs 
that  the  fine,  if  paid,  be  refunded. 


SI  January  1894,  Jabdinb  &  Banadb,  JJ. 

Queen-Emppess  v.  Kashna.* 

NwnberSvidehce—Body  cannot  b^i  fcmnd—Attempt^Penal  Code  {XL F  of  I860),  S$es, 
304,  307. 

Where  a  prisoner  admits  having  thrown  a  girl  into  a  canal,  bat  the  bodj  cannot  be 
found,  it  is  inexpedient  to  convict  him  of  murders  his  act  would  properly  be  met  bj  a  con- 
viction of  attempt  to  murder. 

Per  Curiam:— We  believe  the  confession  of  the  prisoner  wherein  he 
says  that  he  threw  the  girl  of  less  than  two  years  of  age  ynto  the  canal 
where  the  water  was  deep,  swollen  by  tho  monsoon.  The  body  has  not 
been  found  and  there  is  no  evidence  of  an  actual  death.  Under  the  cir- 
cumstances and  on  referring  to  the  case^  in  1  Russell  on  Crimes,  798,  5th 
Edition,  we  are  of  opinion  that  the  conviction  for  murder  cannot  safely  be 
sustained  ;  2  Hale  P.  C.  290,  Reg.  v.  Hopkins  (1),  Rsg.  v.  Cleverton  (2). 
The  facts  of  the  Liverpool  case  mentioned  in  Bex.  v.  Hvadmaiah  (3),  in 
the  argument,  are  very  like  the  present. 

We  now  change  the  conviction  to  attempt  to  murder  under  section 
307  of  the  Indian  Penal  Code  and  the  sentence  to  ten  years'  transportation. 


1  February  1894.  Jabdink  &  Ranadb,  JJ. 

Queen-Emppess  v.  Bhlka.t 

Criminal  Proeedure  Code  {Act  X  o/1883),  See,  SBi^Magiitrate^Aeeused-^tatement^ 
Signature. 

The  signature  of  an  accused  person  to  a  statement  recorded  under  section  864  of  the  Code 
•f  Criminal  Procedure  should  he  made  in  the  immediate  presence  and  under  the  careful  con- 
trol of  the  Magistrate  himself. 

To  take  a  signature  of  the  accused,  in  an  adjoining  room  before  a  clerk,  and  not  in  the 
immediate  presence  of  the  Magistrate,  is  not  a  proper  compliance  with  the  section. 

Order.— The  Court  rejects  the  application.    The  Court  takes  notice 

of  the   statement  in  the  Judgment  recorded  by  the  trying  Magistrate,  that 

the  signature  of  the  accused  person  to  the  statement  made  by  him  before 

the  Magistrate,  is  taken  not  in  his  immediate  presence  but  in  an  adjoining 

room  before  a  clerk.     This  is  not  a  proper  compliance  with  section  364  of 

the  Criminal  Procedure  Code.    The  signing  by  the  accused  of  the  record  of 

^Criminal  Bvling  7  </1894.    Criminal  Appeal  No.  417  of  1898. 

(1)  8  C.  &  P.,  591.        (2)  2  P.  &  F.,  838,        (8)  2  Leach.,  571. 

^Criminal  Ruling  8  of  1894.    Criminal  Application  for  Beyision  No,  16  of  1894. 
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questions  and  answers  is  a  very  important  part  of  the  proceeding  and 
ought  to  take  place  in  the  immediate  presence  and  under  the  careful 
control  of  the  Magistrate  himself.  The  District  Magistrate  should  so 
inform  those  Magistrates  who  adopt  any  contrary  practice. 


8  February  1894.  '  Jabdivk  is  Banadi*  JJ. 

Queen-Smppefls  v.  Gulab.* 

Penal  Code  (Act  XLTo/'lSSO),  Sec.  1S^MagistraU--JurUdieii<mSeparate  ienienecs. 
The  accused,  who  was    preTioas)^  conTieted,  was  again  convieted   hj   a  Second  Claca 
Magistrate  of  theft  onder  section  S79,  Indian  Penal  Code,  and  was  sentenced  to  soffer  six 
months*  rigorous  imprisonment  under  section  879,  and  farther  rigorous  imprisonment  for  six 
months  under  section  76,  Indian  Penal  Code : — 

Held,  that  section  75,  Indian  Penal  Code,  did   not   authorize   the  Magistrate  to  pass  a 
sentence  in  excess  of  section  8S  of  the  Code  of  Criminal  Procedure^ 

The  accused  Gulab  Hamir  was  convicted  of  theft  under  section  379, 
for  having  stolen  two  gold  earrings;  and  was  sentenced  to  suffer  six  months 
imprisonment  by  the  Second  Class  Magistrate  of  Ankleshwar.  As  »the 
accused  was  previously  convicted  under  section  380,  Indian  Penal  Code,  the 
Magistrate  sentenced  him  to  suffer  further  rigorous  imprisonment  for  six 
months  under  section  75  of  the  Indian  Penal  Code. 

The  District  Magistrate  of  Broach  referred  the  case  to  the  High  Court, 
because  the  Magistrate  had  no  power  to  sentence  under  section  75,  Indian 
Penal  Code,  making  the  total  sentence  exceed  six  months. 

Order. — For  the  reasons  given  by  the  District  Magistrate  the  Court 
reduces  the  total  sentence  from  one  year  to  six  months'  rigorous 
imprisonment. 


8  February  1894^  Jabdinb  &  Ranadb,  JJ. 

Queen-Bmppess  v.  Beepa.t 

Publie  Ferries  Aei  (Bom^  Aei  11  o/lSSS),  See,  14-> JVrfy»  playing  ef-^Criminal  Procedure 
Code  {Act  X  of  18SS),  8cce.  517,  545~Oom|>efi#atidn— £oat,  eaie  of. 

When  a  person  ie  conyicted  ander  section  U  of  the  Public  Ferries  Act,  1868,  it  is  nol 
competent  to  a  Magistrate  to  order  the  sale  of  the  boat  under  section  617,  Criminal  Procedure 
Oode,  and  to  award  ont  of  the  gale  proceeds,  compensation  to  the  complainant  onder  section  646, 
Criminal  Procedure  Code. 

The  accused  was  prosecuted  for  plying  a  boat  for  hire  within  three 
miles  of  a  public  ferry  and  was  convicted  under  section  14  of  Bombay 
Act  II  of  1868  and  fined  Rs.  6.  The  Magistrate  further  directed  that  the 
boat  so  illegally  used  for  hire  should  be  sold  and  that  out  of  the  fine  if 
recovered  and  the  sale  proceeds  of  the  boat  Rs,  10  should  be  paid  to  the 
complainant  as  compensation  under  section  545,  Criminal  Procedure  Code. 


•Orimnal  Buling  9  q/*  1894.  Criminal  Reference  No.  16  of  1894. 
^Criminal  Buling  10  o/1894.    Criminal  Reference  No.  16  of  1894. 
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The  District  Magistrate  referred  the  case  to  the  High  Court,  observing  : 
— ^'Section  545  of  the  Criminal  Procedure  Code  allows  the  whole  or  any 
portion  of  a  fine  imposed  to  be  granted  as  compensation  in  certain  cases 
but  does  not  allow  compensation  to  be  paid  out  of  the  sale  of  the  property 
and  up  to  the  amount  of  Rs«  5  if  recovered  only,  the  Magistrate's 
order  is  in  my  opinion  a  proper  one.  On  the  Magistrate  being  called  upon 
to  show  any  authority  he  states  that  although  not  mentioned  in  the 
decision  the  order  was  given  under  section  517,  Criminal  Procedure  Code. 

I  doubt  whether  that  section  has  so  wide  an  interpretation  as  the 
Magistrate  has  assumed,  and  that  the  order  was  uUra  vires.  The  section 
certainly  empowers  a  criminal  Court  to  make  any  order  it  thinks  fit  for  the 
disposal  of  any  property  produced  before  it  regarding  which  any  offence 
appears  to  have  been  committed,  and  this  boat  was  certainly  property 
concerning  which  an  offence  had  been  committed  and  the  Magistrate  had 
no  doubt  power  to  order  the  sale  of  the  boat  bat  I  think  having  done  so 
he  had  no  further  authority  to  order  the  proceeds  to  be  given  to  the 
complainant." 

Per  Curiam: -^Section  545  of  the  Code  of  Criminal  Procedure  only 
justifies  the  order  to  the  extent  of  the  fine,  i.  e.,  Rs.  5.  The  sale  of  the 
boat  is  beyond  the  intention  of  section  517  and  no  authority  to  sell  is 
given  by  the  special  law,  Bombay  Act  II  of  1868.  We,  therefore,  set  aside 
the  orders  for  attachment  and  sale  of  his  boat  and  reduce  the  amount  of 
compensation  to  Rupees  5. 


15  Februartf  1894.  Jabdinb  <fe  Banadi,  JJ« 

Queen-Emppess  v.  Bandhu.* 

Penal  Code{Aet  XXFi^lSeo),  See.  Abl^Tresipoii'^AdtdUry-^Offenee. 

The  accused  was  convicted  of  the  offence  of  house-breaking  bj  night  with  intent  to 
commit  adultery  under  section  457  of  the  Indian  Penal  Code,  the  owner  of  the  hoase  n^t  being 
the  husband  of  the  woman  with  whom  the  adultery  was  to  be  committed,  and  the  accused  not 
intending  to  commit  any  offence  except  adultery  i-^ 

Hdd^  that  the  omission  of  the  husband  to  prosecnte  for  the  adultery  did  not  ab^olre  the 
prisoner  from  criminal  liability  under  section  457,  Indian  Penal  Code. 

In  this  case  accused  No.  1  Bandu  was  convicted  of  the  offence  of  house- 
breaking by  night  with  intent  to  commit  adultery  with  accused  No.  2 
Oita  in  house  of  the  complainant  A.min,  and  was  sentenced  to  three  months' 
rigorous  imprisonment  and  to  pay  a  fine  of  Rs.  20. 

The  District  Magistrate  of  Sholapur  made  this  reference  to  the  High 
Court  on  the  following  grounds  :— **The  house  breaking  is  found  to  be  with 
intent  to  commit  adultery  but  the  complainant  is  not  the  husband  of  the 
woman  with  whom  the  adultery  was  to  be  committed.  He  has  in  fact 
nothing   whatever  to  do  with  her.    From   the  evidence  in  the  case*  it  is 


HfHminal  Biding  11  qf  1S94.    Criminal  Reference  No.  18  of  1894. 
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clear  that  there  was  no  other  intention  in  thie  mind  of  the  accused,  that  is 
to  say,  he  intended  to  commit  no  ofipence  but  adultery  and  nothing  was 
intended  in  the  way  of  insult,  intimidation,  or  annoyance,  to  the  owner 
of  the  house.  As,  therefore,  the  husband  is  not  the  prosecutor  the  con- 
viction cannot  stand  any  more  than  it  could  if  the  intent  found  was  merely 
to  commit  fornification.  It  is  clear  that  the  accused  merely  entered 
the  house  with  the  woman  as  a  secret  place  to  prosecute  his  amour  and 
with  no  other  purpose.  Even  if  there  were  a  technical  offence,  which 
in  my  opinion  is  not  the  case,  the  punishment  is  too  severe." 

Per  Curiam:— We  agree  with  the  High  Oourt  of  Madras  in  a 
case  found  at  page  325  of  Weir's  Criminal  Rulings  that  the  omission 
of  the  husband  to  prosecute  for  the  adultery,  does  not  absolve  the  prisoner 
from  criminal  liability  under  section  457  of  the  Indian  Penal  Code,  But 
under  the  circumstances,  we  reduce  the  imprisonment  to  fourteen  days. 


1  March  1894.  Jabdinb  &  BiNiDi,  JJ. 

Queen-Emppess  v.  Revslnfir** 

Penal  Code  (dot  XLF  of  I960),  See.  4%5—Mitehief-^InterUfon'-Knowledge. 
The  terms    of  section  426,  Indian  Penal  Code,  defining  mischief,  are  satisfied  when  there 
is  a  distinct  finding  on  the  point  of  the  prisoner's  knowledge  and    the  question  of  intention  is 
material  onlj  as  regards  the  sentence. 

In  this  case  one  Revsing  Virji  was  in  the  day  time  taking  his  flock 
of  sheep  and  goats  intended  for  the  slaughter  house  at  Bandora  by  a 
public  road  and  while  painting  with  red  color  his  sheep  as  required  by 
the  Municipal  rules,  a  she  buffalo  belonging  to  the  complainant  came 
to  the  spot  where  the  accused  was  engaged  in  his  work  and  he  pushed  it 
aside  with  both  his  hands.  This  caused  the  animal  to  fall  into  the 
gutter  and  one  of  its  hind  legs  was  broken.  Upon  these  facts,  the  Ma- 
gistrate convicted  him  of  an  offence  under  section  429,  Indian  Penal  Code. 

The  District  Magistrate  of  Thana  being  of  opinion  that  the  con- 
viction was  illegal,  made  this  reference  to  the  High  Court,  stating;— 
"  To  constitute  the  offence  of  mischief  intention  to  cause  wrongful 
loss  or  damage  is  essential,  but  in  this  case,  no  such  intention  has  been 
proved,  even  the  Magistrate  has  not  presumed  the  existence  of  such 
intention  on  the  part  of  the  accused.  The  facts  seem  opposed  to  such  a 
presumption.  The  action  of  the  accused  was  a  natural  one  under  the 
circumstances  and  the  result  accidental.  He  may  be  responsible  for  the 
loss  of  the  animal  to  the  complainant  in  a  civil  suit  but  I  do  not  think 
that  he  is  liable  to  be  criminally  prosecuted,  and  his  conviction  under 
section  429  appears,  therefore,  illegal." 


•Criminal  BuUng  13 1/ 1894.   Criminal  Reference  No.  S8  of  1894. 
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Pbb  Ouriam:- The  Court  points  out  that  the  terms  of  section  425 
defining  mischief,  are  satisfied  when  as  in  the  present  case  there  is  dis- 
tinct finding  on  the  prisoner's  knowledge.  The  question  of  intention  is, 
therefore,  material  only  as  regards  the  sentence.  The  prisoner's  defence 
was  a  denial  of  the  act  altogether,  not  an  extenuation^thereof .  But, 
under  all  the  circumstances,  we  vary  the  sentence  by  reducing  the  term 
of  imprisonment  in  default  of  payment  of  fine  to  21  days. 


1  March  1894.  Jabdini  &  Banadb,  JJ^ 

Queen-Bmppess  v.  Advepiia.* 

Oriminai  Procedure  Code  (Act  X  cf  1S3S),  See.  SOl-^Appeal^Jtidgmeni-^nigh  Oomrt, 
No  Appeal  lies  to  the  High  Court  from  its  own  Jadgmest  passed  under    section  807» 

Criminal  Procedure  Code. 

Obdeb.—  We  reject  the  appeal  on  the  ground  that   no    appeal  lies  to 

this   Court  from  the  Judgment  of  this  Court  under  section  307  of  the  Code 

of  Criminal  Procedure.     The  prisoner  to  be  so  informed. 


7  March  1894.  Jabdins  6s  Banadi,  J  J. 

Queen-Emppess  v.  Dadabhoy.t 

Bombay  Abkari  Act  {Bom.  Act  V  of  1S7S),  Sect.  45  (c),  ^^—Lieeme-^Breaeh  of  the 
eonditiont  ofliceme — Servant  selling  by  short  measure — Liability  cfthe  licensee. 

The  holder  of  a  license  for  the  sale  of  country  liquor  cannot  be  conTicted  of  a  breach  of 
his  license,  merely  because  his  servant,  a  liquor  shop-keeper,  has  given  short  measure  to  a 
customer,  where  it  is  proved  that  he  has  taken  all  reasonable  precautions  such  as  reasonable 
men  would  use  to  prevent  the  commission  of  such  offences  by  his  servants. 

Per  Curiam  : — The  question  for  the  lower  Courts  to  determine  was 
whether  the  accused  had  established  that  all  due  and  reasonable  precau- 
tions were  exercised  by  the  accused  licensee  to  prevent  the  commission  of 
the  offence  of  sale  of  liquor  by  short  measure  by  his  shop-keeper.  If  so 
he  is  entitled  to  acquittal.  The  Sessions  Judge  finds  against  him  because 
there  appears  to  be  a  practice  whereby  shop-keepers  give  presents  of 
money  to  the  licensee's  agents  although  they  have  to  pay  over  also  the 
amount  received  for  the  liquor  they  sell.  The  argument  is  that  this 
practice  must  induce  the  shop-keepers  to  recoup  themselves  by  selling  at 
short  measure  :  and  that  the  licensee  is  bound  to  stop  this  practice  of 
making  presents.  It  seems  to  us  questionable  whether  he  can  do  so  by  mere 
fiat :  and  it  is  obvious  that  the  same  temptation  to  fraudulent  gain  would 
arise  when  a  shop-keeper  gets  into  debt  and  in  some  cases  withDut  that 
cause  from  mere  avarice.  But  in  the  present  case  there  is  no  evidence 
whatever  that  the  shop-keeper  made  any  present  of  the  kind  mentioned. 

^^  •Oriminai  Ruling  }4  o/lS94.    Criminal  Appeal  No.  62  A  of  1S94. 

tCHmiJiai  Buling  15  o/  1S94.    Criminal  Application  for  Revision  No,  353  of  1S93.       ^ 
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It  is  proved  that  the  licensee  has  taken  many  reasonable  precautions  ; 
and  the  Government  Pleader  has  not  pointed  out  any  omission  which 
comes  within  the  meaning  of  the  words.  They  imply  such  acts  as  the  law 
requires  and  as'  reasonable  men  would  use  to  prevent  the  particular 
offence,  such  acts  as  licenses  provide  for,  such  as  the  exhibition  of  printed 
tariffs  and  the  keeping  of  well-known  and  just  measures.  We  do  not 
think  the  practice  of  giving  these  presents  is  shown  to  be  a  proximate 
cause  of  the  offence.     We  reverse  the  conviction  and  sentence. 


IB  March  1894.  Jabdiki  &  BanAds,  JJ, 

In  pe  HalbatL* 

DitMct  Biliee  Ad  {Bom,  Aet  IV cf  1890),  See,  4^^0rimimal  Procedure  OoeU  {Aet  X  tf 
1882),  Sec*  iS5^Magistrate-^SesiionM  Judge^High  Oourt^Oovemmeni, 

When  ao  order  hat  been  duly  made  by  a  Diitrict  Mtgistrate,  or  Snb-Piyisional  Magit- 
trate,  onder  section  46  of  the  Bombay  District  Police  Act,  1890,  the  Court  of  SeMions  shoold 
not  nail  for  the  proceedings  under  leoiion  485,  Criminal  Procedure  Code.  It  appeared  un- 
necessary to  determine  the  powers  of  the  High  Court  in  this  case.  Any  person  aggrieTed  by 
the  order  can  petition  the  Gorernor  in  Council  under  whose  control  the  prerogative  of 
keepiog  the  peace   is  worked  by  the  Magistracy, 

Thb  petitioner  Haibati  was  one  of  several  persons  who  had  taken  up 
their  abode  in  the  villages  of  Devalgaon  and  Qundagaon.  The  Police 
Superintendent  reported  to  the  Sub- Divisional  Magistrate  that  they  were  a 
source  of  danger  to  the  public  and  that  some  of  them  had  been  identified 
as  old  convicts  and  suggested  that  action  might  be  taken  under  section 
46  of  the  Police  Act  IV  of  1890.  The  Sub-Divisional  Magistrate  there- 
upon issued  a  notice  ordering  them  to  go  to  their  own  houses. 

Order. — The  order  of  the  Magistrate  appears  to  have  been  duly  made 
under  the  jurisdiction  conferred  by  section  46  of  the  Bombay  District 
Police  Act  IV  of  1890.  We  do  not  think  the  Court  of  Sessions  should  call 
for  such  proceedings  under  section  435  of  the  Code  of  Criminal  Procedure. 
It  is  unnecessary  to  determine  the  powers  of  the  High  Court  as  any  person 
aggrieved  by  the  order  can  petition  the  Governor  in  Council  under  whose 
control  the  prerogative  of  keeping  the  peace  is  worked-  by   the  Magistracy. 


15  March  189^.  Jardinb  &  Bakadb,  JJ. 

Queen-Emppess  v.  Syed  Mahomed.t 

Bombay  Distriei  Munieipal  Aet  {Bom.  Aet  VI oj  1878X  See*  B4~^Honorary  MagietratC'^ 
Fonalty. 

Althoagh  under  section  84  of  the  Bombaj  District  Manicipal  Act,  a  Magistrate  has  power 
to  inflict,  in  addition  to  arrears  of  cess  or  other  taxes,  a  penalty  not  exceeding  in  anj  case  one- 
fourth  of  such  arrears,  he  has  no  power  to  lery  any  penalty  computed  as  an  addition  to 
the  expenses. 

^Oriminal  Ruling  IS  of  1894.    Criminal  Reference  No  SS  of  1804. 
tCrMfua  BuUng  19  qf  18S4.    Criminal  Reference  No.  84  oT  1894. 
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Thb  accused  was  tried  and  conyicted  of  the  offence  of  having  failed  to 
pay  Rs.  0-12^  on  account  of  expensea  incurred  by  the  Poona  City  Munici- 
pality in  removing  an  ota  (veranda)  under  section  84  of  the  Bombay 
District  Municipal  Act;  and  was  sentenced  to  pay  Rs.  0-12-9  on  account 
of  expenses,  and  a   penalty  Rs.   0-3-9   being   one-fourth  of  that   amount. 

The  District  Magistrate  of  Poona  in  making  this  reference  to  the  High 
Court  observed: — ^^'^Under  section  84  of  the  Municipal  Act,  a  Magistrate  has 
power  to  inflict  in  addition  to  arrears  of  cess  or  other  taxes^  a  penalty  not 
exceeding  in  any  case  one-fourth  of  the  amount  of  8ueh  arrearSf  but  not  of 
expenses  which  a  Municipality  incurs  and  for  the  recovery  of  which  makes 
an  application.  The  Magistrate  directed  the  payment  of  expenses 
(Rs.  0-12-9)  and  also  ordered  the  levy  as  penalty  of  Rs.  0-3-2  being  one- 
fourth  of  that  amount.  This  latter  portion  of  the  order  appears  to  be 
illegal  inasmuch  as  the  levy  of  one-fourth  fine  does  not  apply  to  expenses 
the  whole  of  which  are  recoverable  by  a  summary  proceeding  before  a 
Magistrate  iu  the  manner  provided  in  the  Code  of  Criminal  Procedure, 
vidCf  section  84  of  the  Municipal  Act". 

Obdeb. — The   Court   is  of  opinion  that  the  District  Magistrate's  view 
of  section   84  is   correct   and  that   it  is   well   that  the  errror  should  be ' 
pointed  out. 

The  Court  reverses  the  part  of  the  sentence  which  imposes  penalty 
of  one-fourth  and  directs  a  refund  of  the  same. 


^9  March  1894.  Jabdinb  &  Banadb,  JJ. 

Queen-Emppess  v.  Jlvan.'* 

Penal  Code  {det  XLF  of  IS90),  See.  I95^0riminal  Procedure  Code  (Jet  Xo/ ISSS)^ 
See,  l95^Fal$e  evidence^Sanetion — Practice  and  Procedure. 

Whore  the  sanctioQ  for  the  prosecation  of  the  accased,  under  section  195  of  the  Indian 
Penal  Code,  related  to  the  giring  of  fabe  evidence  in  a  long  deposition,  bnt  not  the  rerj 
slightest  indication  was  given,  in  the  proceeding,  as  to  what  story  or  statement  was,  in  the 
•pinion  of  the  Jadge  issuing  the  sanction,  false:— 

Heldf  reversing  the  sanction,  that  section  195  of  tha  Code  of  Criminal  Procedure  onght 
to  be  nsed  in  such  a  way  as  to  give  the  person,  against  whom  the  sanction,  fur  piosecntlon  is 
eranted,  some  means  of  knowing  definitely  in  wbat  the  criminal  act  coo^ittts  and  that  the 
Jadge  issuing  sanction  onght  to  spply  his  mind  closely  to  the  facts  with  a  view  to  ascertain 
whether  they  really  constitute  an  olfence,  and  also  to  prevent  a  sanction  issued  with  one 
purpose  or  design  being  abused  to  the  furtherance  of  some  other. 

Per  Curiam. — Section  195  of  the  Code  of  Criminal  Procedure  ought 
to  be  used  in  such  a  way  as  to  give  the  person  against  whom  the  sanction 
for  prosecution  is  given  some  means  of  knowing  definitely  in  what  the 
criminal  act  consists:     In  re  Balaji  Sitaram  (1),  In  re  Hot  Dial  (2). 

•Criminal   Ruling  20  qf  1894.    Criminal  Application  for  Berision  No.  48  of  1894, 
(1)  U  Bom..  H.  Ct  84.       (9)  L  L.  B..  6  AIL  lOS. 
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In  the  present  case  the  sanction  relates  to  the  giving  of  false  eyidence  in 
a  long  deposition  :  but  not  the  very  slightest  indication  is  *giTen  in  the 
proceeding  as  to  what  story  or  statement  was  in  the  opinion  ol  the  Sessions 
Judge  false. 

The  Judge  issuing  a  sanction  for  a  prosecution  ought  to  apply  hii 
mind  closely  to  the  facts  with  a  view  to  ascertain  whether  they  really 
constitute  an  offencci  and  also  to  present  a  sanction  issued  with  one 
purpose  or  design  being  abused  to  the  furtherance  of  some  other:  Ghv/i- 
tamandev  ▼.  Ohmtamandev  (3).  We^  therefore,  on  the  petition  of  Jeeyan 
Ambaidas  revoke  the  sanction  for  his  prosecution. 


S  April  1894.  Jabdinb  &  Banadb,  JJ. 

Queen-Bmppess  v.  Lakshman.* 

Bombay  District  Municipal  Acts  {Bom.  Acts  VI  of  1878  and  II  of  1884)— fioiM«4a4P— 
Bvlc^^Qovcrnment^  sanction  4^, 

The  accased  was  convictedt  under  sectioxi  84  of  the  Bombaj  District  Manicipal  Act,  1878^ 
for  non-pajment  of  house-tax,  and  ordered  to  pay  Rs.  10  for  hoose-taz,  and  a  fine  of  Bs.  2-8-0 
and  one  anna  as  process-fee^  bnt  it  appeared  that  there  was  no  mle  on  the  subject  framed  bj 
the  Mnnicipality:— 

JTis/d,  ordering  the  return  of  the  penalty  and  the  tax  levied,  that  as  admittedly  the  Ma- 
nicipality  had  not  framed  a  rule  for  the  sanction  of  Qovemment,  as  required  by  the  acts 
and  nothing  had  been  submitted  to  Government,  except  eome  general  proposals. sent  up  by 
the  Collector  of  Satara,  the  conviction  was  illegal. 

The  Municipality  of  Tasgaon  by  its  Secretary  lodged  a  complaint 
against  several  house-holders  in  the  town  under  section  84  of  the  Bombay 
District  Municipal  Act  for  the  non-payment  of  house-tax  for  J 892-93.  It 
was  contended  on  behalf  of  the  house-holders  that  the  original  imposition 
of  the  said  tax  in  1882 -and  its  enhancement  in  1889  were  both  illegal ^  as 
no  rules  **  regulating  the  nature  and  action  of  the  Municipal  executive 
administration  "  and  approved  by  the  Governor  in  Council,  under  section 
14  of  the  District  Municipal  Act,  1876,  were  in  existence  nor  any  rules 
framed  under  section  32,  clause  (^)  of  the  amending  Act  II  of  1884  and 
sanctioned  by  any  one  under  clause  (k).  The  petitioner  was,  under  these 
circumstances,  placed  before  the  Second  Glass  Magistrate  of  Tasgaon  who 
fined  him  in  a  sum  of  Bs.  2-8-0  and  ordered  the  Municipal  dues  (Bs.  10)  for 
the  said   tax  to  be  recovered  in  the  usual  way. 

The  petitioner,  thereupon,  applied  to  the  High  Courts  under  its  ex- 
traordinary jurisdiction,  contending,  among  other  things,  that  inasmuch 
as  there  were  no  rules  whatsoever  regulating  the  time  for  payment  and 
mode  of  collection  &c.  there  could  not  be  said  to  be  in  existence  any  approval 
by  the  Governor  in  Council  under  section  21  of  the  District  Municipal  Act; 

(S)  P.  J.,  187S,  263. 
^Criminal  IMing  21  qf  ISM.    Criminal  Application  for  ReTision  No»  891  of  ISSS. 
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and  that  as  section  84  of  the  Act  applied  only  to  ^  arrears  '  of  taxes  and 
there  being  no  time  fixed  for  the  payment  by  any  rule,  it  was  difficult  to 
•ay  when  any  amount  due  became  an  arrear. 

Order. — It  is  admitted  that  the  Municipality  has  not  framed  a  rule 
for  the  sanction  of  Qovenment  as  required  by  the  Acts;  and  that  nothing 
was  submitted  to  the  Qovernment  except  some  general  proposals  sent  up 
by  Mr.  Moore,  the  Collector  of  Satara.  The  Court,  following  the  case 
of  Imp.  y.  Anomdrao  Sadaahvv  Laji  (Criminal  Appeal  No.  243  of  1891} 
Criminal  Ruling  No.  39  of  31st  August  quashes  the  order  and  directs 
return  of  the  penalties  and  taxes  levied. 


5  April  1894.  Jardinb  &  Eakadi,  JJ. 

Queen-Emppess  v,  Plso.* 

Orkninal  Procedure  Code  (Act  X  0/I88S),  Sees,  S85,  295~^8e*»ions  Judge^Assessors. 

A  Sessions  Judge  in  a  trial  with  the  aid  of  assessors  allowed  one  of  the  two  assessors  to 
absent  himself  for  one  of  the  days  on  which  the  trial  proceeded,  and  to  retarn  on  the  following 
day:— 

Held,  that  the  procedure  adopted  by  the  Sessions  Judge  was  contrary  to  the  intentions  of 
sections  285  and  295  of  the  Code  of  Criminal  Procedure,  and  the  Judge  ought  either  not  to  hare 
giren  leare  of  absence,  or  should  have  adjourned  till  a  day  when  both  the  assessors  could 
attend. 

Order. — The  Court  rejects  the  appeal.  The  Court  remarks  that  the 
Sessions  Judge  allowed  one  of  the  two  assessors  to  absent  himself  for  one 
of  the  days  on  which  the  trial  proceeded  and  to  return  on  the  following 
day.  This  procedure  is  contrary  to  the  intention  of  sections  285  and  295 
of  the  Code  of  Criminal  Procedure.  The  Judge  ought  either  not  to  have 
given  leave  of  absence  or  should  have  adjourned  till  a  day  when  both  the 
assessors  could  attend. 


fd8  June  ISH.  JARbiNS  &  Banads,  JJ. 

Queen-EmppesB  v.  Gopal*t 

Forest  Aet  (^77(^1878),  Sees,  25,  63— Cotir^  Feee  Act  {VII  of  1870),  See.  ^l^Foreet^ 
Fuel^Loss-^ourt  Fees, 

Accused  were  convicted  of  an  offence  under  section  25  qf  the  Indian  Forest  Act,  1878,  and 
each  sentenced  to  pay  a  fine  of  thirteen  annas,  or  in  default  to  suffer  one  day's  simpljB  imprison- 
ment, and  all  of  them  were  ordered  to  pay  annas  five  as  compensation  for  the  loss  of  the  forest 
fuel  or  wood  and  Bs.  1-4-0  as  Court  fee  expenses  under  section  31  of  the  Indian  Court 
Pees  Act,  1870:— 

Heldf  setting  aside  so  much  order  of  the  trying  Magistrate  as  directed!payment  of  Court 
Fees,  that  no  Court  fees  had  heen  paid,  as  none  were  due,  under  section  31  of  the  Court  Fees 
Act,  offences  under  section  25  of  the  Indian  Forest  Act  being,  under  section  68,^of  the  kind  for 
which  Police  Officers  may  arrest  without  warrant. 

^Criminal  Ruling  24  of  1894.    Criminal  Appeal  No.  60  of  1894. 
iOrimiHal  Buling  25  cf  1894.    CriniDul  Reference  No.  71  of  1895. 
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Thb  accused  in  this  case  remoyed  fuel  without  the  permission  of  the 
forest  officers  from  the  Reserved  Forest  of  the  village  of  Nigada  and  thereli^ 
caused  damage  to  the  extent  of  Rs.  5  to  the  Forest  Department.  The 
Third  Glass  Magistrate  of  Naval,  convicted  each  of  the  nine  accused 
persons  and  sentenced  each  of  them  to  pay  a  fine  of  annas  thirteen  in 
default  to  suffer  rigorous  imprisonment  for  one  day;  they  were  further 
ordered  to  pay  five  annas  as  compensation  for  the  loss  of  the  Foreet 
Department  (section  25,  Act  VII  of  1878).  Furthermore  they  were 
ordered  under  section  31  of  the  Court  Fees  Act,  1870^  to  pay  Government 
Court  Fee  expenses  Rs.  1-4-0. 

The  District  Magistrate  of  Poena  in  making  the  present  reference  to 
the  High  Court  remarked:— "The  order  regarding  the  payment  of  Court 
fees  is  improper  none  having  been  incurred  in  the  first  instance.  Under 
section  63  of  Act  VII  of  1878  offences  under  section  25  same  Act  are 
cognizable  by  the  Police  and  Forest  officers.  No  order  under  section  31 
of  the  Court  Fees  Act  can  therefore  be  passed  in  cases  of  convictions 
under  section  25  of  the  Forest  Act.  The  District  Magistrate  is  of  opinion 
ihaX  this  portion  of  the  Magistrate's  order  should  be  set  aside  and  the 
amount  which  has  been  recovered  ordered  to  be  refunded.*' 

Order. — No  Court  fees  had  been  paid  as  none  were  due  under  section 
31  of  the  Court  Fees  Act  of  1870,  offence,  under  Section  25  of  Act  VII  of 
1878  being  under  section  63  of  the  kind  for  which  Police  Officers  may 
arrest  without  warrant. 

The  Court,  therefore,  sets  aside  so  much  of  the  order  of  the  trying 
Magistrate  as  directs  payment  of  Court  Fees. 


6  July  1894.  Jabdtke  <fe  Banadb,  JJ. 

Queen-Emppess  v.  Reubin  Samuel.* 

Criminal  Procedure  Code  {Act  X<t/'188S),  See,  341— Dumd  and  deqf  aeeuied-^Jifagisirate^^ 
Suhmissim  tfthe  case  to  High  Court — Proeedure, 

In  submitting  a  case  to  the  Higk  Coart  nnder  section  841,  Criminal  Procedure  Code,  the 
Presidency  Magistrate  mast  state  his  view  of  the  condnct  of  the  accused  and  mast  take  some 
evidenoe  regarding  the  previoas  historj  and  habits  of  the  accnsed. 

The  Chief  Presidency  Magistrate  of  Bombay  submitted  the 
proceedings  in  this  case  to  the  High  Court  under  section  341  of  the  Code  of 
Criminal  Procedure  ;  stating  that  the  accused  appeared  to  be  dumb^  but 
was  in  his  opinion  not  deaf  as  he  was  able  to  make  signs  in  reply  to  the 
remarks  addressed  to  him  by  the  Interpreter  and  was  aware  of  the  nature 
of  the  proceedings  against  him. 

The  High  Court  recorded  the  following  order  : — **  On  consideration  of 
^Criminal  BuUng  S6  of  16  »4.  Criminal  Report  of  Proceedings  No.  se  of  1894« 
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the  oases  of  Queen  ▼.  NodereJumd  (1)  and  Queen  v.  Bowker  Hari  (2)  and 
of  the  opinion  expressed  by  the  learned  Judges  in  Empress  v.  Hussain  (3) 
as  also  the  Judgment  in  Begt  v.  Berry  (4),  we  call  on  the  convicting  Magis- 
trate to  state  his  view  of  the  conduct  of  the  dumb  accused  in  the  commis- 
sion of  the  house-breaking.  We  are  of  opinion  that  he  should  take  some 
ovidence  regarding  the  previous  history  and  habits  of  the  accused.  We  also 
require  a  finding  by  the  Magistrate  on  the  question  whether  the  accused 
was  capable  of  understanding  and  did  in  fact  understand  the  nature  of  the 
proceedings,  stating  whether  he  understood  the  purport  of  the  evidence 
given  by  the  witness,  and  that  he  might  call  witnesses  in  his  defence.  As 
in  the  QiLeen  v.  Bowha  (5)  we  think  it  proper  to  give  the  accused  a  further 
opportunity  of  being  heard  in  the  matter  of  this  reference.  Accordingly 
we  direct  the  Magistrate  to  give  him  notice  in  such  manner  as  he  thinks 
may  be  best  adapted  to  effect  the  purpose  of  this  pending  reference  and 
that  he  return  the  record  as  soon  as  he  conveniently  can," 

The  Chief  Presidency  Magistrate,  in  making  the  report,  said  : — "I  see 
no  reason  to  doubt  that  the  accused  Reubin  Samuel  was  perfectly  aware 
that  in  the  commission  of  the  offence  with  which  he  is  charged  he  was 
committing  an  offence.  With  regard  to  his  previous  history,  I  examined 
the  mother  of  the  accused,  who  is  a  person  apparently  of  a  very  low 
intellectual  standard,  and  she  stated  that  he  has  always  been  deaf  and 
dumb.  I  have  made  enquiries  as  to  whether  he  has  been  previously 
convicted  and  have  received  a  certificate,  from  the  Superintendent  of  the 
Common  Jail,  which  states  that  he  is  recognized  as  having  been  a  prisoner 
in  that  Jail  once  on  a  former  occasiqn,  but  that  his  previous  conviction 
cannot  be  traced  in  the  records  owing  to  his  then  having  been  admitted 
under  some  other  name.  With  reference  to  his  having  understood  the 
nature  of  the  proceedings  against  him  in  this  Court,  I  have  the  honor 
to  report  that  I  obtained  the  assistance  of  Mr.  Walshe  of  St.  Xavier's 
College,  who  is  conversant  with  the  habits  and  means  of  communicating 
with  deaf-mutes,  and  he  informed  me  after  communication  by  signs  with 
the  prisoner,  that  he  considered  the  prisoner  fully  understood  the  nature 
of  the  proceedings  against  him.  I  may  also  state  that  in  the  course  of 
these  communications,  which  took  place  in  Court  in  my  presence,  the 
prisoner  went  through  the  details  of  the  commission  of  the  offence  in 
pantomime,  and  Mr.  Walshe  stated  that  he  (prisoner)  admitted  commit- 
ting the  offence  in  the  manner  alleged  by  the  prosecution." 

Per  Curiam. — On  consideration  of  the  record  of  the  trial  and  the 
two  reports  submitted  by  the  Presidency   Magistrate   under   section  341  of 

(1)  2S  W,  B.,  85.    («)  SS  W.  B,,  85,  72.    (a)  I.  L.  B.,  5  Bom.,  862.    (4)  L.  B.,  1  Q.  B.  D.,  447. 

(5)  22  W.  B.,  85,  72. 
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the  Code  of  Oriminal  Procedure,  we  are  of  opinion  that  the  case  does  not 
resemble  that  of  the  QtMen  v.  Berry  (1)  mentioned  in  Empreea  v.  Huaen 
(2).     It  resembles  substantially  that  of  the  Qfieen  v.  Bowha  (3). 

We  now  pass  sentence  on  the  convictions  under  sections  454  and 
380  of  the  Indian  Penal  Code  before  the  M agistrate,  of  6  months'  rigor- 
ous imprisonment  for  each  offence  i.e.,  one  year's  rigorous  imprison- 
ment in  all. 


12  July  1894.  *  Jabdine  &  Rakadb,  J  J. 

Queen-EmppesB  v.  Mhatapya.* 

Sessions  Judge— A  ceused—Plea  cf  gfnilty . 

A  prisoner,  at  the  bar  of  a  Sesgions  Court  pleaded  guiltj  bat  at  the  same  time  informed  the 
Judge  that  he  committed  the  homicide  because  he  was  subject  to  epileptic  fits.  The  Sessions 
Judge  conyicted  the  prisoner  of  murder  on  his  so-called  plea  of  guiltj : — 

Held^  ordering  a  retrial,  that  the  prisoner  could  not  be  held  to  hare  pleaded  guiltj  and 
could  not  therefore  be  convicted  of  that  plea. 

Per  Curiam  : — The  learned  Sessions  Judge  has  convicted  the  prisoner 
of  murder  on  his  plea  of  guilty  and  sentenced  him  to  transportation 
for  life.  The  prisoner  appeals  on  the  ground  that,  at  the  time 
of  the  alleged  offence  and  (or  some  time  before,  his  state  of 
mind  was  such  that  he  did  not  know  what  he  was  doing.  On  examin- 
ing the  record  we  find  that,  although  the  prisoner  pleaded  guilty,  he  in- 
formed the  Judge,  in  reply  to  the  first  question  put  to  him,  that  he  com- 
mitted the  homicide  because  he  was  subject  to  epileptic  fits.  Prom  the 
record  of  the  Magistrate's  inquiry  it  appears  that  the  prisoner  told  the 
Magistrate  that  he  committed  the  homicide  because  of  his  body  being 
then  possessed  by  the  goddess  Warsu  Bai.  Several  witnessess,  called  for 
the  defence  before  the  Magistrate,  deposed  to  the  prisoner  having  been 
subject  to  fits,  and  to  his  behaving  in  a  way  possibly  suggestive  of  his 
mind  being  unsound.  Pollowing  The  Queen  v.  Gheit  Earn  (4),  and  The 
Emp.  V.  VcdmbUee  (5),  we  rule  that  the  prisoner  cannot  be  held  to  have 
pleaded  guilty,  and  cannot,  therefore,  be  convicted  on  that  plea.  We, 
therefore,  set  aside  the  conviction  and  sentence  and  direct  that  the  prisoner 
be  retried  by  the  Court  of  Session  on  his  former  plea,  which  must  be 
treated  as  one  of  not  guilty.  As  epilepsy  is  often  the  cause  of  homicidal 
mania,  it  is  discussed  in' that  connection  in  medical  works  and  by  Sir  J, 
Stephen,  in  2  History  of  Criminal  Law,  144,  178.  We  draw  the  attention  (rf 
the  Sessions  Judge  of  the  remarks  made  in  Emp.  v.  VavmbUee  as  to  the 
manner  in  which  a  Court  should  use  its  discretion  in  taking  evidence 
about  the  question  of  unsoundness   of   mind.     See  also.  Queen  v.  Sheikh 

(1)  L.  R.,  1  Q.  B.  D.,  447.  (2)  I.  L.  B.,  5  Bom.,  262.  (3)  22  W.  R.,  35 ;  72.  (4)  fi  N.  W.  P.,  110. 
*Criminal  BtUing  27  of  1S94.    Criminal  Appeal  No.  1  IS  of  1S94.    (6)  I.  L.  B.,  5  Cal.,  S2e. 
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Mustafa  (3).  The  need  of  careful  and  patient  investigation  in  the  inter- 
est of  justice  appears  also  from  Qrieen  v.  Lakshman  Dagdu  (4).  and 
Queen-Empreaa  v.  Venkatasami  (5)^  and  other  cases  in  the  reports. 


19  July  1894.  Jaedine  &  Ranadp,  JJ. 

Queen-Emppess  v.  Napan.* 

Indian  Ptnal  Code  {Act  XLFo/ 1860),  Sees.  304  A,  9SS—Baih  driving —Oaunng  death  hy 
negligenee—Oompaundable  qffenee—Criminal  Procedure  Code  (Act  X  of  ISS2\  See.  845. 

The  aocased  was  charged  with  having  driven  a  carriage  farionsly  through  a  street  and 
knocked  down  an  old  woman  who  died  a  few  day's  afterwards  from  the  injuries  she  had  so 
received.  During  the  enquiries  before  the  Magistrate,  a  relative  of  the  deceased  came  to  a 
compromise  with  the  accused  and  the  Magistrate,  treating  the  clarge  as  that  of  an  offence  under 
section  888  of  tha  Indian  Penal  Code  allowed  it  to  be  compounded:— 

Hfild,  that  the  offence  was  not  compoundable,  as  it  appeared  from  the  evidence  that  the 
death  of  the  woman  was  caused  by  her  being  run  over,  the  offence  would  be  brought  under 
section  S04  A,  Indian  Penal  code,  or  under  the  definition  of  culpable  homicide,  neither  of  which 
is  mentioned  in  section  845,  Criminal  Procedure  Code. 

In  cases  of  such  a  nature  the  Magistrate  should  find  upon  the  evidence  whetU?r  the  accused 
should  be  discharged  or  charged  with  an  offence,  and  should  decide  that  only  a  compoundable 
offence  had  been  proved  before  he  allows  a  compounding. 

The   accused    was  said   to  have   been   driving    a  carriage  furiously, 

through  the  street.     He  knocked  out  an  old  woman  who  died   a  few  days 

after   as   the    result   of  the   injuries   she   received.     During  the  enquiry 

before  the  First  Class  Magistrate   of  Surat,   the   relative   of  the  deceased 

came  to  a  compromise  with  the  accused  on  the  payment  of  a  sum  of  money 

and  the  Magistrate  treating  the  charge  as  that  of  an  offence  under  section 

338,  Indian  Penal  Code,  allowed  it  to  be  compounded. 

The  District  Magistrate  of  Surat  made  this  reference  to  the  High 
Court  obsering: — **I  am  of  opinion  that  the  appareat  offence  was  one  under 
section  304  A  which  is  not  compoundable  and  consequently  that  the 
Magistrate's  order  is  illegal." 

Per  Curiam  : — We  are  of  opinion  that  Mr.  Darashah,  the  trying 
Magistrate,  has  exceeded  th3  limited  power  given  him  by  section  345  of 
the  Criminal  Procedure  Code,  to  allow  an  offence  to  be  compounded.  It 
is  contended  for  the  accused  that  the  offence  miay  fall  under  section  338, 
Indian  Penal  Code,  which  may  be  compounded  with  the  permission  of  the 
Court.  But  a  further  circumstance  appears  in  the  evidence  that  the 
death  of  the  woman  was  caused  by  her  being  run  over;  and  this  would  bring 
the  offence  under  section  304A.,  or  under  the  definition  of  culpable 
homicide  :  Reg.  v.  Oorachxjmd  v.  Oope  (1).  The  general  principle  of  the  law 
of  England  that  felonies    and    serious    misdemeamours     shall  not    be 

(3)  1  W.  R.,  1.      (4)  I.  L.  B.,  10  Bom.,  51S.    (5)  I.  L.  B.,  12  Mad.,  459. 
•Criminal  Ruling  28  </lS94.       Criminal  Beference  No.  76  of  1S94.       (1)  5  W.  B.,  45. 
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compounded,  Whiieoombe  v.  Farley  (2)|  is  embodied  in  section  345  of  our 
Procedure  Oode,  which  says  that  no  offence  not  mentioned  in  thh  sectioa 
shall  be  compounded;  and  neither  that  of  culpable  homicide  nor  that  defined 
in  section  304  A  is  mentioned  there.  We  do  not  intend  in  these  remarks 
to  weigh  the  evidence  or  prejudge  the  facts.  But  we  are  of  opinion  that 
the  Magistrate  should  find  upon  them  and  determine  whether  the  accused 
should  be  discharged  or  whether  he  should  be  charged  with  an  offence; 
and  that  he  should  make  up  his  mind  that  only  a  compoundable  offence 
is  proved  before  he  allows  a  compounding.  Otherwise  people  will  be  in 
danger  of  life  from  rash  driving.  We  now  set  aside  the  order  allowing 
the  offence  to  be  compounded^  and  direct  the  Magistrate  to  proceed 
with  it  and  determine .  whether  the  accused  drove  in  a  rash  or  negli- 
gent manner. 


i^6  July  189^.  Jabdinb  <&  Banadb,  JJ. 

Queen-Emppess  v.  Raojl.* 

Criminal  Procedure  Code  {Aet  X  qf  1882),  Sees.  345,  660— Compounding  qf  offenee—Cam^ 
pemation.  ^ 

Where  an  offence  is  compounded  nnder  section  345,  Criminal  Frocednre  Code,  it  is  incom- 
petent to  a  Magistrate  to  award  compensation  onder  section  560  of  the  Code.  As  there  is  neither 
a  discharge  nor  an  acqalttal  bat  only  a  composition,  section  560  does  not  apply  so  as  to  enable 
the  Magistrate  to  award  compensation  to  the  accused. 

Order. — The  Court  returns  the  record  and  proceeding  with  the  remark 
that  as  there  was  neither  a  discharge  nor  an  acquittal  but  only  a  composi- 
tion section  560  of  the  Code  of  Criminal  Procedure  did  not  apply  so  as  to 
enable  the  Magistrate  to  award  compensation  to  the  accused.  K  the  com- 
plaint was  as  the  Magistrate  thinks  wholly  false  he  ought  to  have  consider- 
ed whether  a  criminal  prosecution  for  making  a  false  complaint  was 
desirable  in  the  interests  of  justice. 


SO  July  1894,  Jardinh  &  Ranadb,  JJ^ 

Queen-Emppess  v,  Khanderao.f 

Penal  Code  (Act  XLFof  I860),  Sec.  408 — Oritninal  mieappropriation. 
In  a  case  of  criminal  misappropriation,  the  Conrt  should  consider  the  question— -whether 
the  money  was  kept  with  a  dishonest  intention,  or  only  on  a  wrong  opinion  that  the  prisoner 
was  jnstified  in  keeping  it,  as  in  the  latter  case,  the  act  of  the  prisoner  woold  not  constitute  an 
oifence  of  criminal  misappropriation. 

Per  .Curiam  : — The  learned  Judge  has  found  that  there  was  a 
misappropriation,  but  he  has  hardly  applied  himself  to  the  question 
whether  the  wrongful  detainer  of  the  money  was  with  a  dishonest  inten- 
tion, or  only   on  a   wrong  opinion   that  the  prisoner   was  justified  in 

^Criminal  BmUng  29  of  1994.    Criminal  Review  No.  165  of  1S94.      («)  14  Cox.  B.,  6S8. 
Criminal  Buling  80  ef  1894.    Criminal  Appeal  No.  ISS  of  1894. 
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keeping  back  money  adjudged  to  him  under  a  decree.  The  Jetghirdar,  who 
prosecuted,  deposes  that  when  he  demanded  the  money,  the  prisoner 
admitted  that  he  had  collected  it,  but  told  him  he  meant  to  retain  what 
was  due  to  him  from  the  Jaghirdar  under  the  decree.  The  cause  of  the 
detainer  is  thus  clear  from  the  first ;  and  the  later  and  inconsistent  stories 
told  by  the  prisoner  do  not  remove  the  effect  of  this  evidence. 
We  now  acquit  the  prisoner. 


B  Augmt  1894.  Jabdins  &  Banadb,  JJ. 

Queen-Emppess  v.  Ohonia.* 

Workman's  Breaches  cfOontraet  AcHXIIi  of  lSfi9\8ee.  S^Magisirate-^peeiaUy  em^ 
powsrsd  in  this  behalf. 

Powers  onder  the  Workman's  Breaches  of  Contract  Aet,  1859,  can  only  be  exercised,  oatside 
the  Presidency  Towns,  under  section  5  of  the  Act,  bj  Magistrates  who  have  been  specially  ap- 
pointed in  that  behalf.  The  Notification  of  the  Qovernment  of  Bombay  dated  22nd  Janoary,  1862, 
{Bombajf  Qovernment  Gazette  of  1862,  page  140)  includes  under  it  such  Magistrates  only  as  have 
been  referred  to  therein  as  a  class,  and  is  not  prospective. 

Pbb  Curiam: — Powers  under  Act  XIII  of  1859,  outside  the  Presidency 
towns,  can  only  be  exercised  under  section  5  by  officers  who  have  been 
especially  appointed.  No  such  appointment  has  been  made  of  this  Magis- 
trate, nor  does  he  come  within  the  description  in  the  Notification  of 
the  20th  January  1862,  {Bombay  Government  Gazette,  page  140  of  1862) 
as  he  was  not  one  of  the  Magistrates  there  referred  to  as  a  class.  We 
now  annul  the  Magistrate's  order  as  made  without  jurisdiction.  The 
District  Magistrate  should  cause  the  person  complained  against  to  be  so 
infoimed. 


25  Augtist  1894.  Jabdika  &  BiNADi»  JJ. 

Queen-EmppesB  v.  Sadaahlv.t 

Criminal  Procedure  Code  {Act  X  of  1S82),  Sees.  476,  489,  Wt '^Sanction-Subordinate 
Judge — Beport  of  the  bailiff  ^Inquiries,  necessity  cf  making. 

A  Sabordinate  Judge  acting  apon  the  report  of  a  bailiff  that  he  was  obstructed  in  ezecat- 
ing  a  warrant  of  attachment,  gave  sanction  for  the  prosecution,  of  the  persons  obstructing, 
under  section  1S6,  Indian  Penal  Code,  without  making  a  preliminary  inquiry  into  the 
truth  or  otherwise  of  the  report,  and  sent  the  case  to  a  First  Class  Magistrate  for  trial 
under  section  476  of  the  Criminal  Procedure  Code:— 

Held,  that  the  Subordinate  Judge  would  hare  better  complied  with  the  requirements  of 
Section  476  of  the  Code  of  Criminal  Procedure,  if  before  acting  on  the  mere  report  of  tho 
bailiff,  he  had  made  an  enquiry  of  his  own,  but  haying  regard  to  the  provisions  of  section 
637  of  the  Code  and  the  fact  that,  under  the  'circumstances,  the  most  prompt  disposal  of  the 
case  was  likely  to  be  in  the  Court  of  the  Magistrate,  it  was  not  necessary  to  interfere  in  jevi- 
aion  even  if  the  Court  had  power  to  do  so. 

*Oriminal  Buling  82  of  1894.    Criminal  Reference  No.  66  of  1S94. 
iOriminal  BuHng  18  af  1S94.    Criminal  Bef  erence  No.  84  of  1894« 
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In  the  matter  of  da/rkhatt  No.  30  of  1894  before  the  First  Glasi 
Subordinate  Judge,  Ratnagiri,  a  bailiffy  who  was  sent  to  attach  the  property 
of  the  judgment  debtor  (defendant)  reported  as  follows: — **  The  plaintiff 
named  in  this  warrant  pointed  out  tome  movable  property  as  belonging 
to  the  defendant  and  Rangnath  which  I  attached.  The  memo  of  attachment 
was  attested  and  while  the  property  was  being  taken  into  Court  Sadashiv 
Dhondshet  and  Sakharam  Narayan  snatched  it  out  of  my  hand.  I  was, 
therefore,  unable  to  take  it  to  the  Court.  The  memo  of  attachment  and 
its  copy  are  annexed  herewith/' 

The  Subordinate  Judge ,  thereupon ,  issued  notice  to  Sadashiv  and 
Sakharam  to  show  cause  why  they  should  not  be  prosecuted  under  section 
186,  Indian  Penal  Code.  Though  the  pleaders  and  witnesses  on  both  sides 
were  present  on  the  day  fixed,  the  Subordinate  Judge  held  that  it  was 
not  necessary  for  him  to  examine  them  and  they  were  dismissed.  There- 
upon sanction  was  given  under  section  195  (a),  Criminal  Procedure  Code, 
and  was  sent  by  the  Subordinate  Judge  to  the   Ratnagiri  City  Magistrate. 

The  District  Magistrate  of  Ratnagiri  held,  for  the  following  reasons, 
that  the  sanction  for  prosecution  in  this  case  was  not  given  according 
to  law  and  recommended  that  it  be  revoked   by  the  High  Court. — 

''  At  the  beginning  of  the  memo  of  attachment  it  is  stated  that  the 
applicant  claimed  part  of  the  attached  property  as  his  own,  while  plaint- 
iff said  that  it  belonged  to  defendent  Sakharam  Narayan  (against  whom 
prosecution  has  also  been  sanctioned)  claimed  another  part  of  the  proper- 
ty and  produced  the  key  of  a  box  which  was  attached.  It  is  not  stated 
in  the  yadi  of  attachment  in  whose  possession  the  disputed  property 
actually  was.  It  as  now  contended  for  the  applicant  (Sadashiv)  that 
this  property  was  in  the  possession  of  the  applicant  and  of  the  other 
person  alleged  by  the  bailiff  to  have  obstructed  him,  and  that  the  bai- 
liff acted  illegally  in  attaching  it  as  the  property  of  defendant.  It  is  urged 
that  in  such  a  case,  the  lower  Court,  should,  after  inquiry,  have  issued 
(if  it  appeared  proper)  an  order  of  attachment  under  section  268,  Civil 
Procedure  Code. 

^<  In  any  case,  having  regard  to  the  circumstances  disclosed  by  the 
memo  of  attachment,  the  Subordinate  Judge  does  not  appear  to  have  been 
right  in  sanctioning  prosecution  without  holding  a  previous  enquiry,  but 
relying  merely  on  the  report  of  the  bailiff.  In  the  sanction  reference  is 
only  made  to  section  195,  Criminal  Procedure  Code.  It  seems,  however, 
that,  in  forwarding  this  case  for  enquiry  by  the  Magistrate,  the  Subordi- 
nate Judge  acted  under  section  476,  Criminal  Procedure  Code,  and  must  be 
held  to  have  himself  brought   the  complaint  before  the  Magistrate. 
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^^  In  accordance,  therefore,  with  the  ruling  in  Imperatria  v.  Bachap" 
pa  and  ImpercUrix  v.  Irappa  (!)  this  Court  has  no  power  under  section 
195,  Criminal  Procedure  Code,  to  set  aside  a  complaint  duly  msnle  by  a 
Subordinate  Court  as  compared  with  a  sanction  granted  to  a  prosecution 
by  a  private  individual,  *' 

Per  Curiam  : — We  are  of  opinion  that  the  Subordinate  Judge  would 
have  better  complied  with  the  requirements  of  section  476  of  the  Code 
of  Criminal  Procedure  if  before  acting  on  a  mere  report  of  a  bailiff,  he 
had  made  an  inquiry  of  his  own.  We  do  not  think  it  necessary,  how- 
ever, to  interfere  in  revision,  even  if  we  have  the  power  :  Queen  Empress 
Y.  Racha/ppa  {l)f  Queen  Empress  v.  Narakhaand  others  (2),  and  contra 
In  the  matter  of  ihe  petition  of  Khepu  Nath  Sikdar  v.  Orishdiunder  Muker^ 
ji  (3).  We  have  also  to  consider  section  537  of  the  Code.  It  would 
appear  that  under  the  circumstances  the  most  prompt  disposal  of  the 
case  is  likely  to  be  in  the  Court  of  the  Magistrate  who,  if  there  is  no 
evidence  against  the  accused,  can  pass  order  of  discharge.  We  return 
the  proceedings. 


15  August  1894.  Jardine  &  Banade,  JJ. 

Queen-Emppess  v.  Faklra.* 

Criminal  Procedure  Code  {Act  Xo/lSSS),  See,  Ail-^Appeal^Dismissal^Hearing. 

A  Magistrate  haying  rejected  an  appeal  nnder  section  4S1,  Criminal  Frocedare  Code, 
without  giring  the  appellant  an  opportunity  of  being  heard,  his  order  rejecting  the  appeal 
was  set  aside,  and  he  was  directed  to  rehear  the  appeal-petition,  following  the  procedure  laid 
down  in  the  section. 

The  District  ijfagistrate  of  Dharwar  in  making  the  reference 
observed : — "  Mr.  Knight  dismissed  the  appeal,  without  giving  the 
appellant  an  opportunity  of  being  heard,  as  required  by  section  421, 
CriminsTl  Procedure  Code.  This  omission  appears  to  me  to  be  a  material 
error.  I  have,  accordingly,  the  honor  to  recommend  under  section  488, 
Criminal  Procedure  Code,  that  the  order  of  the  appellate  Court  be 
quashed  and  the  appeal  ordered  to  be  retried.'* 

Order.— For  the  reasons  given  by  the  District  Magistrate,  the  Court 
sets  aside  the  order  rejecting  the  appeal  and  directs  that  the  procedure  of 
section  421  of  the  Code  of  Criminal  Procedure  be  followed  and  the  appeal 
petition  be  reheard. 


(1)  I.  L.  K.,  13  Bom.,  109.         (S)  I.  L,  B..  13  Mad.,  144.         (8)  I.  L.  R.,  16  Cal.,  780. 
^Criminal  Ruling  84  ^  1894.    Criminal  Reference  No.  86  of  1894. 


Digitized  by  VjOOQ  IC 


704  UNEEPOBTIBD   ORlMINAi:i  CASKS.  [1894 

16  August  J89i.  Jardini  &  BavAdb,  JJ« 

Queen-Emppess  v.  Oaudaainfi:.* 

Crimifial  Procedvre  Code  {A9t  X  af  1889),  Btc,  488— Of d  oftnder^dmmHAol^BiqK  0<mrt. 
A  Preiidenoj  Magistrate  <ioiiTietea  ander  sediMit  457,  and  880  of  the  Indian  Penal  Code  an 
accused  whom  he  found  to  be  an  old  offender*.— 

Heldt  that  the  Magistrate  should  have  acted  under  section  488  of  the  Criminal  Procedure 
Code  and  committed  the  accused  to  the  High  Court. 

Obder.—  The  Magistrate  finds  that  the  prisoner  is  an  old  offender  and 
the  Court  thinks  he  ought  to  have  acted  under  section  348  of  the  Criminal 
Procedure  Code.  The  Court  now  quashes  the  conviction  and  sentence  and 
directs  the  Magistrate  to  commit  the  prisoner  to  the  criminal  sessions. 


£3  August  1894.  Jardikb  &  Banadb,  JJ. 

Queen-Emppess  v.  Ganpat.t 

Criminal  Procedure  Code  (Act  X  cf  1882),  Sees.  195  (b),  215— Fa^M  eharge^-Poliee — 
SanetUm. 

A  complaint  made  to  the  Police  bj  G,  accusing  some  persons  of  robbery,  was  reported  to 
the  Biagistrate  to  be  false  on  investigation.  G  was  thereupon  charged  by  the  Police  under 
section  211  of  the  Indian  Penal  Code  with  having  made  a  false  charge  to  the  Police,  on  which 
the  Magistrate  issued  process.  On  the  application  of  G,  who  appeared  before  the  Magistrate 
in  consequence  of  the  process,  the  Magistrate  enquired  judicially  into  his  complaint  of  robbery 
and  discharged  the  accused : — 

J70/c2,  that  no  sanction  was  necessary  for  the  prosecution  of  G  under  section  211  of  the 
Indian  Penal  Code,  as  at  the  time  the  Police  made  the  complaint  against  G  there  was  not  in 
existence  any  proceeding  in  any  Court. 

In  this  case  one  Qunpat  made  a  complaint  to  the  police  on  22nd 
January  1894  accusing  Natha  and  two  others  of  robbery.  The  police  inves- 
tigated and  reported  the  case  as  false.  The  Magistrate  classed 
it  as  maliciously  false.  The  Police  laid  \Bk  complaint  before  the  same 
Magistrate  on  11th  June  1894,  against  Ganpat,  under  section  211,  Indian 
Penal  Code.  The  Magistrate  issued  process.  When  Ganpat  appeared 
before  him,  he  applied  to  have  his  own  complaint  of  robbery  judicially 
enquired  into.  This  was  on  the  2nd  July  1894.  Next  day  the  Mtigistrate 
granted  the  application  ;  and  he  judicially  enquired  into  the  complaint  of 
robbery  on  10th  and  11th  July,  and  discharged  the  three  men  accused  of 
robbery.  He  then  applied  to  the  District  Magistrate  to  transfer  the  case 
under  section  211,  Indian  Penal  Code,  which  he  had  already  taken  up  on 
the  Police  complaint.  The  District  Magistrate  accordingly  transferred  the 
case  to  another  Magistrate  who  after  enquiry  committed  the  case  for  trial 
by  the  Sessions  Court. 

In  the  Sessions  Court  the  Public  Prosecutor  was  of  opinion  that  he 
could  not  go  on  with  the  case,  owing  to  the  absence  of  any  sanction  under 

•Ciminal  Ruling  85  qf  1894.    Criminal  Review  No.  151  of  1894. 
iOriminal  RuUng  86  of  1894.    Criminal  Reference  No.  86  of  1894. 
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section  195,  Crimiiial  Procedure  Code,  and  consequent  want  of  jurisdio 
tion  in  the  committing  Magistrate. 

The  Sessions  Judge,  thereupon,  made  this  reference  to  the  High  Oourt. 

Jardine,  J. — When  the  police  made  the  complaint  which  originated 
the  inquiry  on  which  the  accused  has  been  committed  for  trial,  there  was 
not  in  existence  any  proceeding  in  any  Court.  Therefore  the  provisions 
of  section  195  clause  (b)  of  the  Code  of  Criminal  Procedure  are  inapplicable. 
There  is  no  ground  of  law  under  section  215  to  justify  the  quashing  of  the 
commitment  by  the  High  Court. 

Ranade,  J. — Mr.  Bhangaonkar's  commitment  may  be  regarded  as 
having  been  made  under  section  476.  The  offence  was  brought  to  his 
notice  in  the  course  of  a  judicial  proceeding  and  he  could  commit  himself 
to  the  Sessions  Court.  He  could  not  under  section  487  try  the  offence 
himself  as  Sessions  Judge  suggests.  There  is  no  ground  for  action 
under  section  215. 


10  September  1894.  "  Jabdinb  &  Banadb,  JJ. 

In  pe  Bat  Jadav-^ 

Criminal  Proeedure  Code  {Act  X//18SS),  See.  l95Sanetion. 
In  granting  a  sanction  for  proaecation  for  forging  a    document  prodaced  in  his  Conrt,  it 
is  competent  to  th^  Sabordinate  Jndge  to  rely    npon  the  opinions  expressed  by  his  predecessor 
in  office. 

In  this  case  a.  Subordinate  Judge,  after  duly  hearing  both  parties  and 
examining  a  witness  on  behalf  of  one  of  the  opponents,  and  relying  on 
the  opinions  recorded  by  his  predecessors  in  office  who  heard  and  decided 
the  suit  and  by  the  Joint  Judge  who  confirmed  it  on  appeal,  gave  on  the 
application  of  the  defendant  sanction  for  the  prosecution  of  some  of  the 
plaintiffs,  the  opponents,  for  the  forgery  of  a  document  produced  by  them 
in  a  civil  suit  in  his  Court,  in  which  his  predecessor  holding  the  docu- 
ment relied  upon  by  the  plaintiffs  not  to  be  genuine  dismissed  their  claim, 
and  in  which  on  appeal  the  Joint  Judge  declaring  the  document  to  be 
forgery,  confirmed  the  decision  of  the  Subordinate  Judge. 

The  District  Judge  of  Ahmedabad  in  cancelling  this  sanction  observed  : 

<<  The  alleged  false  document  was  used  in  an  original   suit  and  by  the 

Sub-Judge  declared  to  be  a  forgery.  The  Joint  Judge  in  confirming  the 
decree  in  appeal  declared  the  bond  to  be  a  forgery  but  left  the  question 
of  a  sanction  to  the  Sub-Judge.  The  present  sanction  has  been  granted  by 
a  different  Sub-Judge  from  the  one  who  heard  the  original  suit.»  It  was 
clearly  his  duty  to  hold  an  independent  inquiry  instead  of  which  he 
appears  to  have  granted  the  sanction  entirely  on  the  opinions  recorded  by 

^Criminal  Ruling  88  o/l894.    Criminal  Application  for  Revision  Mo.  180  ^  1S94, 
89 
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the  other  SubJudge  and  the  Joint  Judge.  It  was  competent  for  the  Joint 
Judge  to  have  ordered  a  prosecution  but  failing  that  a  full  and  fresh  en- 
quiry was  necessary  and  not  an  order  based  on  the  dieta  of  the  two 
learned  Judges/' 

The  petitioners,  thereupon,  applied  to  the  High  Court. 

Per  Curiam: — Being  of  opinion  that  the  Subordinate  Judge  who 
granted  the  sanction  for  inquiry  into  the  forgery,  used  a  proper  procedure 
and  had  material  whereon  to  base  his  order,  we  think  the  reasons  given 
by  the  District  Judge  for  setting  aside  the  order  are  wrong.  The  Court 
sets  aside  the  District  Judge's  order  in  regard  to  the  accused  Lallubhai, 
Vithal  and  Umerbhai  and  restores  the  order  of  the  Subordinate  Judge  about 
them.  The  Court  does  not  interfere  with  the  District  Judge's  order  as 
regards  Parshotam  or  the  accused  Mulji  on  which  last  the  notice  has  not 
been  servedi 


20  September  1894.  Banadb  <&  Fulton,  JJ. 

Queen-Emppess  v.  Antone  Fepnandez.* 

Bombay  Act  III  of  \^^T,  See.  \\,Bnlelb^Aet  XIII  of  \%^^,  See.  2^Ptaying  cards  for 
numey^Club  houie^Communiiy . 

A  honse  was  rented  bj  some  members  of  theGoanese  oommanity  in  the  name  of  one  of  the 
members  who  kept  the  house.  The  use  of  the  honso  was  not  open  to  the  pnblic  but  was  restrict- 
ed to  the  members.  Some  members  played  for  monoj  with  cards,  the  member  keeping  the  hoose 
not  making  any  profit  bj  way  of  charge  for  the  nse  of  either  the  cards  or  the  bonse  :— 

Heldt  that  the  house  was  not  a  **common  gaming  honse"  within  the  meaning  of  Bale  79, 
Chapter  III,  of  the  Bules  passed  under  Bombay  Act  III  of  1867,  section  11,  and  legalized  by 
section  2  of  Act  XIH  of  1889. 

In  this  case  Antone  Fernandez  was  convicted  with  seven  others  under 
clause  11,  of  section  11  of  Act  III  of  1869  and  sentenced  to  pay  a  fine  of  Rs  5. 
The  Sessions  Judge  of  Ahmednagar  in  referring  this  case  to  the  High 
Court  said  : — The  conviction  is  under  Rule  75  of  the  Rules  and  Regulations 
passed  by  His  Excellency  the  Governor  in  Council  of  Bombay  under  clauses 
1  to  6  and  8  to  11  of  section  11  of  Act  III  of  1867,  which  are  still  in 
force  under  Act  XIII  of  1889,  section  2^  clause  2.  If  the  building 
where  the  applicants  were  playing  was  a  common  gaming  house, 
they  have  been  rightly  convicted  and  fined,  but  the  question  is  whether  it 
has  been  proved  to  be  a  common  gaming  house.  Before  the  Cantonement 
Magistrate  could  hold  the  building  to  be  a  common  gaming  house,  he 
had  to  find  that  the  instruments  of  gaming  were  kept  for  the  benefit  or 
gain  of  the  person  keeping  the  house  —whether  by  way  of  charge  for  the 
use  of  the  instruments  of  gaming  or  of  the  house,  room  or  place  or  other- 
wise howsoever. 

*Or%m%nai  Ruling  39  of  1894.    Criminal  Reference  No,  100  of  1894^ 
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<<  There  is  however  no  evidenoe  to  show  that  the  building  is  any 
tl^ng  more  than  a  house  for  which  the  Qoanese  community  pay  Rs.  2-12-0 
per  mensem  as  rent,  that  it  is  used  by  the  Goanese  community  and  that 
on  the  8th  of  each  month,  the  Qoanese  assemble  there  to  collect  monies 
due,  and  to  despatch  business  in  connection  with  the  community.  It  is 
said  that  the  building  is  rented  in  the  name  of  Jacques  de  Souza,  but  it 
does  not  appear  that  the  cards  which  were  the  only  instruments  of  gaming 
found  were  used  for  his  profit  either  by  way  of  charge  for  their  use  or  for 
the  use  of  the  house. 

'^  It  does  not  appear  that  the  building  can  be  regarded  as  more  than 
a  club  house,  rented  in  the  name  of  one,  but  really  the  property  for  the 
time  being  of  all  the  members  of  the  club,  and  the  cards  must  be  similarly 
held  to  be  the  property  of  the  members  of  the  club. 

'^  I  may  add  that  the  use  of  the  house  was  not  open  to  the  public 
but  that  the  use  of  it  was  restricted  to  certain  members  of  the  Goanese 
community*', 

Ordbb. — The  Court,  for  the  reasons  stated  by  the  Sessions  Judge, 
reverses  the  convictions  recorded  against  and  the  sentences  passed  upon 
the  accused  and  directs  that  the  fiaes,  if  paid,  be  returned  to  the  accused. 

The  money  found  in  the  possession  of  the  accused  should  also  be 
returned  to  them. 


^  September  1894.  Jardinb  k  Rahade,  JJ. 

In  pe  Chand.* 

CriminKl  Procedure  Code  (Act  Xo/lSSS),  Sees,  431,  4S9^Appellant^Death, 
Two  persons  were  tried  and  conyicted  by  a  Sessions  Judge  of  criminal  breach  of  trust 
and  sentenced  each  to  one  year's  rigorous  imprisonment  and  a  fine  of  Rs.  1,000.  Both 
appealed  to  the  High  Court  against  the  couvictioa  and  sentence,  and  one  of  them  died  pending 
the  decision  of  the  appeal.  The  High  Court  reversed  the  conviction  and  sentence  passed  on 
the  appellant  who  was  alive  but  passed  no  order  as  regards  the  appellant  who  had  died  since 
the  admission  of  the  appeal.    The  son  of  the  sister  of  the  appellant  who  had  died  applied  to 

the  High  Court  that  the  conviction  and  sentence  passed  on  the  deceased  appollant  be  reversed  : 

Held^  that  the  appeal  of  the  deceased  appellant  abated  on  his  death  under  section  431  of  the 
Criminal  Procedure  Code.  Under  the  circumstances  the  Court  did  not  think  it  should  take 
up  the  case  under  its  revisional  powers  as  it  depended  on  appreciation  of  evidence  and  the 
judgment  appealed  against  was  not  one  of  the  kind  about  which  the  Court  used  that  jurisdiction 
as  a  general  rule.  The  representatives  of  the  deceased  appellant  had  their  remedj  by  applica-^ 
tion  to  the  Governor  in  Council. 

Order. — The  Court  records  that  the  appeal  of  the  deceased  Nabi  Shah 
Rahimunshah  has  abated  under  section  431  of  the  Code  of  Criminal 
Procedure.  Under  the  circumstances  we  do  not  think  we  should  take  up 
the  case  under  our  revisional    powers   as   it  depends   on   appreciation   of 

^Criminal  Ruling  40  of  1894.    Criminal  Application  for  Revision  No,  S99  of  1894. 
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evidence  and  the  judgment  appealed  against  is  not  one  of  the  kind  about 
which  this  Court  uses  that  jurisdiction  as  a  general  rule.  The  represei^t- 
atives  of  the  deceased  appellant  have  their  remedy  by  application  to  the 
Governor  in  Council  and  will  be  furnished,  if  they  so  desire,  with  a  copy  of 
the  judgment  of  this  Court  in  the  appeal  of  the  co-prisoner  to  support  any 
such  application. 


1  October  18H,  Jardinb  &  Bahadk,  JJ. 

Queen-Emppess  v,  Vishwanath.* 

Bombay  THttrict  BAiee  Act  {Bom.  Act  IF  of  18»0),  Seci.  44,  64,  SS,  71— Crjaitfia/  Proee^ 
dmre  Code  {Act  Xo/1882),  5e?.  US^Indian  Penal  Code  (Act  XL  To/ 1860),  Sees.  114, 188— 
Magistrate^Order-^Proeeisiom^Music,  playing  of^Preeenee  at  the   procession^ Abetment. 

It  is  not  necessary  for  a  Magistrate  trjing  an  aocnsed,  under  section  68  of  the  Bomfcaj 
District  Police  Act,  for  disobedience  of  an  order  issued  in  proper  form  bjr  the  District  Magis- 
trate under  section  44  of  the  Act,  to  inquire  into  the  expediency  of  the  order,  it  being  only 
necessary  under  section  68  to  prove  the  disobedience  and  not  the  existence  of  the  danger  or 
other  occasion  for  making  the  order  as  is  essential  under  the  diflferfnt  words  of  section  188  of 
the  Indian  Penal  Code. 

Mere  presence  of  a  person  at  a  procession  in  which  music  was  played  in  contravention  of 
an  order  of  the  District  Magistrate  under  section  44  of  the  Bombay  District  Municipal  Act 
does  not  by  itself  constimte  an  abetment  of  an  offence  under  the  Act. 

Jabdine,  J. — The  learned  counsel  has  moved  us  in  revision  on  grounds 
of  illegality,  wrong  discretioa,  and  mistake  in  judging  the  facts  ;  and  as 
I  am  in  a  position  to  give  my  opinion  on  most  of  the  points,  I  will  do  so 
at  once.  He  says  the  District  Magistrate's  order  under  section  44  of  the 
Bombay  J?olice  Act  of  1890  is  illegal  on  two  grounds  : — firstly,  there  was 
no  such  dispute  as  section  44  contemplates.  That  I  take  to  be  a  matter 
for  the  District  Magistrate  :  the  words  are  **  It  shall  appear  to  the  Magis- 
trate "  as  in  the  next  section  about  epidemic  disease.  Section  44  expressly 
requires  all  persons  concerned  to  conform  to  it.  The  language  used  is 
different  to  sections  133  and  144  of  the  Code  of  Criminal  Procedure,  and 
under  section  68,  the  punishing  section  of  the  Police  Act,  it  is  only  necessary 
to  prove  the  disobedience  and  not  the  existence  of  the  danger  or  other 
occasion  for  making  the  order  as  under  section  188  of  the  Indian  Penal  Code. 
A  fortiori  then  such  decisions  as  Elavarimi  Vanamaralai  Ramanuja 
Jejfaraswami  v.  VanaToamU  Ramanuja  Jeeyar  (1);  Queen  Empress 
V.  Narayan  (2),  apply  and  show  that  the  accused  cannot  go  behind 
the  order  ;  and  therefore  this  Court  ought  not  to  consider  evidence 
taken  in  the  case  affirming  that  there  was  no  dispute  at  Wai  ;  secondly, 
Mr.  Branson  challenges  the  order  as  being  absolute  and  unlimited  in 
regard  to  future  time,  calling  it  such  an  invasion   of  the   general    right   of 

*  Criminal  Ruling  41  of  1894.      Criminal  Application  for  Revision  No.  SS2  of  1894, 
(1)  I.  L.  R.»  8  Mad.,  354,        (2)  I.  L.  R.,  16  All.,  SOS. 
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the  sulject  as  no  Magistrate  can  enact,  general  interference  for  un- 
limited time  being  matters  for  the  Legislature.  He  cited  in  this 
connection  MtUkialUf  Ghetti  atid  othavB  v.  Bapusahib  (3)  and  Sun- 
Aram  v.  Qaeen  (4),  Ponnuswami  ▼.  The  Queen  (5) :  see  also,  re 
Atmaram  (6)  and  The  Qmen  Emprets  t.  HarUcM  (7).  The  certified 
copy  of  the  District  Magistrate's  order  show,  however,  though  there 
may  be  no  limitation  in  the  clauses  which  make  the  commands,  the 
clear  intention  is  to  deal  with  an  existing  dispute  between  Hindoos  and 
Musalmans  at  Wai,  about  the  music  in  religious  processions  likely  to 
cause  disturbance  of  the  public  peace.  All  this  appears  in  the  preamble. 
I  think  then  the  order  is  within  the  scope  of  section  44  being  applicable 
to  the  then  existing  dispute  and  within  the  ordinary  lawful  duty  of  the 
District  Magistrate  to  prevent  a  particular  disturbance  of  tne  peace,  and 
that  there  is  no  occasion  to  construe  it  as  an  edict  usurping  the  functions 
of  the  Legislature.  Then  it  is  said  that  though  the  complaint  was  under 
section  68  there  are  also  convictions  under  section  71  of  the  Police  Act. 
These  convictions  are  made  lawful  by  express  statute,  viz,  section  24-6 
of  the  Code  of  Criminal  Procedure.  Mr.  Branson  next  urged  that  the 
sentences  of  simple  imprisonment  for  15  and  21  days  are  excessive*  The 
maximum  which  the  trying  Magistrate  could  award  under  section  78 
was  three  months'  imprisonment,  rigorous  or  simple,  or  fine  of  Rs.  500, 
or  both.  In  comparision  with  the  maximum  the  sentences  are  not  unduly 
severe.  The  trying  Magistrate  gives  his  reasons  for  inflicting  imprison- 
ments one  being  that  there  is  a  necessity  to  check  such  offences.  This 
being  a  matter  where  he  is  responsible  and  where  he  has  a  discretion 
under  the  law,  I  do  not  think  there  is  any  reason  to  interfere.  As  to  the 
delay  in  the  complaint,  that  is  a  matter  of  discretion  on  the  part  of  the 
prosecuting  authorities  and  is  not  a  circumstance  to  justify  this  Court  in 
interferehce.  Section  73  indeed  suggests  that  this  law  should  be  enforced 
in  a  cool  and  not  a  hasty  spirit.  While  I  do  not  deny  the  right  of  the 
accused  to  come  to  this  Court,  I  adhere  in  every  respect  to  the  views  I  have 
expressed  in  Queen  Empress  v.  Ohagan  (8)  as  to  the  propriety  of  exercising 
our  revisional  jurisdiction  very  circumspectly,  especially  in  matters  of 
fact,  in  order  to  avoid  lowering  the  responsibility  of  the  Courts  below  and 
swamping  this  Court  with  petty  matters  trhere  the  law  advisedly  prohibits 
relief  by  appeal.  It  is  not  the  law  that  mere  presence  at  a  procession 
constitutes  an  abetment.  But  though  the  Magistrate  seems  to  think  it 
does,  he  also  states  that  he  believes  the  evidence  that  the  accused,  after  the 
Constable  under  section  54  had  ordered  the  music  to  stop  playing,  came  and 

(8)I,L.R^«Mad.,l40.        (4)  I.  L.  R.,  6  Mad.,  SOS.        (6)  I.  L.  R^  6  Mad.,  SIS. 
(6)  L  L.  R«,  14  Bonu,  SS.     (7)  L  L.  R.,  Bom.,  ISO.     (S)  L  Ii.  B.,  14  Bom^  881. 
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cried  aloud  "  play,  play,"  and,  thereupon,  the  men  with  the  cymbals  went 
on  playing.  K  this  expression  of  belief  is  a  solemn  finding  of  the  fact,  it 
would  justify  the  convictions  for  abetment  in  point  of  law^  But  there  is 
some  little  ambiguity  in  this  part  of  the  judgment  and  the  Court  therefore 
calls  on  the  trying  Magistrate  to  report  without  delay  whether  he  solemnly 
found  that  these  words  were  used  by  the  accused.  As  my  brother  Ravade 
thinks  the  trying  Magistrate  should  have  dealt  with  the  question  arising 
under  section  71,  whether  the  direction  of  the  constable  was  reasonable, 
I  concur  not  without  reluctance  in  calling  for  the  record. 

Ranade,  J. — I  agree  with  Mr.  Justice  Jardine  in  thinking  that  it  was 
not  competent   to  the   trying   Magistrate   to  inquire  into   the  legality  or 
otherwise   of  the  District  Magistrate's  notification.    The  only  method  open 
to  have  that  point  tried  was  a  properly  constituted  civil   suit,  I  am  not 
equally  clear  on  two  other  points.    The  trying  Magistrate  apparently  was 
under   the   impression  that  the  mere  presence  of  men  of  influence  like  the 
applicants  was  a  sufficient   instigation,   even  if  they   took  no  particular 
steps  to  instigate  accused  Nos.  1  and  2  to  beat  the  cymbals.     It  is  true  the 
trying  Magistrate  says  he  believes  the  evidence  adduced  to  show  that   the 
applicants  shouted  out   "  play,  play"    to   the  musicians,   but   there  must 
always   be  a  considerable  element  of  uncertainty  in  identifying  particular 
individuals  in  a  large  crowd  when  the  arrests  are  not    made  on   the   spot. 
The  trying  Magistrate  did  not   apparently  deem  it   necessary  to  require 
strict  evidence  on  this   point  as  in  his  view  mere   presence  was  sufficient. 
This  latter   view  seems  to  me  to  be  erroneous.     It  may  also  be  a  question 
whether  the  charge  under  section  71,  based   on  a   police   complaint   under 
section   68,   can  be  sustained  when  it  does  not  appear  that  there  was  only 
complaint  of  opposition  of  direction,  of  the  police  officer  at  the   time,   or 
that  any  arrests  were  made  or  attempted.     The  trying  Magistrate  does  not 
appear  to  have  made  any  enquiry  as  to  the  reasonableness  of  such   police 
direction,   in  interpreting   and  giving   effect   to  the  District  Magistrate's 
notification.     The  applicants  also  complain  of  excessively  severe  sentences 
as   a  ground  for  revision.      I   would,    therefore,   send    for    the   records 
and  proceedings. 

2  October  1894.  '  Jardinb  A  Rahadb,  J  J. 

Queen-BmppesB  v.  Abdul  Razak.* 

PmuU  Code  (Aet  XLFqf  IS60),  Sea.  114,  14S,  149,  SO^-^Criminal  Procedure  Code  (Act  X 
cf  ISSS),  S«ct.2S7,  SOS,  848, 864, 874,  hl^^ConfirmaUcn  of  ientence-^ Accused,  gMestuming  i^/"-. 
Special  verdict— Judge-^Questioning  the  jury^Praetxce  and  Procedure. 

iB  caaei  Bent  up  to  the  High  Court  for  confirmation  of  sentence  of  death  nnder  section  874 
of  the  Criminal  Procedure  Code,  it  is  the  practice  of  the  Court   to  he  satisfied,  on  the  facts  at 

«Onmffia<  Buling  42  cf  1894^  Criminal  Appeal  19o.  214  of  1S94.  Confirmation  Case  No.  IS  of  1894. 
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well  M  the  law  of  the  case,  that  the  conviction  is  right,  before  it  proceeds  to  confirm  the 
sentence. 

Section  84S,  Criminal  Procedare  Code,  imposes  on  the  trjing  Conrt  an  imperatire  datj  of 
qaestioning  an  accased  person  for  the  purpose  of  enabling  him  to  explain  any  circamstances 
appearing  in  the  evidence  against  him. 

Where,  instead  of  the  ordinary  verdict  in  the  form  of  gailtj  or  not  gnilty,  a  special  verdict 
stating  facts  foand  bj  them  is  returned  by  the  jury,  and  this  special  verdict  is.  ambignoos  or 
defective  in  regard  to  matters  forming  part  of  the  offence,  e,  g,,  intention,  knowledge,  common 
design  or  abetment,  it  is  the  daty  of  the  Jadge  to  ascertain  its  meaning  by  qaestioning  the  jtiry 
under  section  303,  Criminal  Procedare  Code.  In  dealing  with  a  special  verdict,  the  Judge 
is  confined  to  the  facts  positively  stated  in  the  verdict  and  cannot  of  himself  supply  by  intend- 
ment  or  implication  any  defect  in  the  statement. 

Pbr  Curiam. — Oa  the  29th  June  1894  the  three  prisoners  were 
arraigned  at  Mombasa  before  the  Consular  Judge,  who  under  Her  Majesty's 
Orders  in  Council  of  the  16th  March,  1892  (published  in  the  Bombay 
Oovemment  Oazelte  of  the  19th  May,  1892,  Page  405)  exercises  the  powers 
of  a  joint  or  additional  Sessions  Judge  under  our  Code  of  Criminal  Procedure, 
the  jurisdiction  being  a  part  of  that  vested  in  Her  Majesty's  Consul  Qeneral 
for  Zanzibar  under  Her  Order  in  Council  dated  the  29th  November,  1894, 
published  in  the  Bombay  Ooverrmient  Gazette  of  the  30th  April  1885,  page 
533.  The  trial  was  held  with  a  jury  of  five  persons.  The  charges  as 
amended  were  as  follows : — ^Pirst,  that  you  on  or  about  the  9th  day  of 
August,  1893,  and  on  the  two  subsequent  days,  committed  the  offence  of 
joining  an  unlawful  assembly  armed  with  deadly  weapons  and  of  rioting  so 
armed  and  thereby  committed  an  offence  punishable  under  section  148  of 
the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Consular  Court : 
second,  that,  in  prosecution  of  the  common  object  of  that  assembly  you  on 
or  about  the  11th  day  of  August,  at  Tarki  Hill,  committed  murder  by 
causing  the  death  at  Walter  Hamilton  and  Omari  hm  Juma  and  others  and 
thereby  committed  an  off'toce  punishable  under  302  of  the  Indian  Penal 
Code  and  within  the  cognizance  of  the  Consular  Court :  third,  that  you 
Ahida  Hamed  or  some  other  person  unknown  having,  on  the  11th  day  of 
August,  1893,  committed  murder  by  killing  Walter  Hamilton  on  or  about 
the  11th  day  of  August  at  Tarki  Hill,  abetted  the  commission  of  murder  of 
Walter  Hamilton,  Omari  hin  Juma«  and  others  and  thereby  committed  an 
offence  punishable  under  sections  109  of  the  Indian  Penal  Code  and  302  of 
the  Indian  Penal  Code  and  within  the  cognizance  of  the  Consular  Court : 
fourth,  that  on  or  about  the  11th  August  at  Turki  Hill  you  attempted  to 
commit  murder  and  thereby  committed  an  offence  punishable  under  section 
307  of  the  Indian  Penal  Code  and  within  the  cognizance  of  the  Consular 
Court,  and  I  hereby  direct  you  to  be  tried  by  the  said  Court  on  the  said  char- 
ges. The  heads  of  the  charge  to  the  jury  are  recorded  by  the  learned  Judge 
as  follows :  — ''  Jury   are   warned  to  discard   the  evidence  of  Hamis   hvn 
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Athman  as  uaworthy  of  credit  for  or  against  the  prisoner.  Informed  of 
difference  of  culpable  homicide  and  murder,  and  directed  that,  if  any- 
thing, this  is  murder  or  abetment  of  murder.  Murder  against  Abdulrazak 
and  AbduUa  bin  Ali,  as  they  were  said  to  be  present.  Abetment  only 
against  Ahmed  bin  Abud,  and  only  a  presumption  that  he  was  cognisant 
of  the  attack  and  its  object.  The  offence  of  rioting  defined  to  the  jury. 
The  evidence  gone  through  on  the  different  points.  That  of  Jokamba 
read  in  full,  with  comments.  The  case  left  to  the  jury."  The  jury  handed 
to  the  Judge  their  unanimous  verdict  in  the  following  terms  ;  Re  riot 
at  Eismayu  and  attack  at  Turkey  Hill  on  which  Mr.  Walter  Hamilton 
was  murdered.  (1)  We  find  that  the  three  were  present  at  the  riot  at 
Kismayu  and  that  they  are  guilty  of  the  first  charge,  viz,  being  members 
of  an  unlawful  assembly  armed  with  deadly  weapons.  (2)  That  Mr.  Walter 
J.  Hamilton  was  murdered  by  some  persons  forming  part  of  that  unlawful 
assembly.  (3)  That  the  two  prisoners,  vizj  Abdulrazak  and  Abdullah 
bin  Ali  were  present  at  Turkey  Hill  and  took  part  in  the  fight  which 
caused  the  death  of  Mr.  Walter  Hamilton.  That  Hamed  bi/n,  Abad  was  a 
member  of  the  unlawful  assembly  at  Eisamayu,  but  that  we  have  no 
evidence  that  he  was  at  Turkey  Hill  at  the  time  Mr.  Hamilton  was 
murdered,  and  insufficient  evidence  that  he  abetted  in  any  way  at  that 
time."  The  learned  Judge  accepted  the  verdict  of  the  jury  and  passed 
judgment  and  sentences  thereupon  as  follows : — On  this  verdict  I  order 
a  verdict  of  guiUy  of  murder  to  be  entered  against  Abdulrazak  and  Abdulla 
bin  Ali ;  of  guiUy  under  the  first  charge  against  all  the  three  prisoners,  I 
pass  the  sentence  of  death  upon  the  prisoners  Abdulrazak  and  Abdulla  &m 
Ali,  ordering  them  to  be  hanged  by  the  neck  until  they  be  dead.  And  of 
three  years'  rigorous  imprisonment  against  Ahmed  bin  Abud. 
The  two  prisoners  sentenced  to  death  are  warned  of  their 
right  of  appeal  within  one  week.  The  two  prisoners  on  whom 
sentences  of  death  were  passed  have  appealed  to  this  Court  in  the 
manner  provided  by  Her  Majesty's  Zanzibar  Order  in  Council  of  1884. 
Pursuant  to  that  Order,  the  record  and  proceedings  have  been  forwarded 
to  this  Court  for  the  purpose  of  confirmation  of  the  two  sentences  of  death 
under  section  374  of  our  Code  of  Criminal  Procedure.  Mr.  Manekshah 
has  appeared  before  us  on  behalf  of  the  two  convicts  so  sentenced.  It 
being  the  practice  of  this  Court  to  be  satisfied  on  the  facts  as  well  as  the 
law  of  the  case  that  the  conviction  is  right  before  it  proceeds  to  confirm 
the  sentence,  he  has  dealt  with  the  evidence  as  well  as  the  procedure. 
The  defence  of  the  convicts  at  the  trial  appears  to  have  been  aUhij  and 
aUbi  is  asserted  in  their  petition  of  appeal.  Mr.  Manekshah  has 
pointed  out  several  defects  in  procedure.     The  two  convicts  were  examined 
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hj  the  Judicial  Officer  at  Mombasa,  who,  under  the  Queen's  Order  in 
Council,  performs  the  duties  of  the  District  Magistrate.  But  the  examina- 
tions were  not  recorded  in  the  manner  prescribed  by  section  364  of  the 
Procedure  Code,  and  there  is  nothing  in  the  record  of  the  trial  to  show 
that  they  were  tendered  by  the  prosecutor  and  read  as  evidence  as  im- 
peratively required  by  section  287;  thus  the  Judge  did  not  take  the 
evidence  which,  if  they  had  been  tendered,  he  would  have  had  to  take 
under  section  533.  Moreover,  there  is  nothing  on  record  to  show  that  the 
judge  questioned  the  accused  generally  after  the  close  of  the  case  for  the 
prosecution  for  the  purposes  of  enabling  them  to  explain  any  circumstances 
appearing  in  the  evidence  against  them.  This  Court  has  in  two  rulings 
interpreted  section  342  as  imposing  an  imperative  duty  on  the  Judge  of 
giving  the  accused  an  opportunity  of  explaining  the  circumstances.  It 
has  been  argued  that  these  various  omissions  of  procedure  have  prejudiced 
the  convicts ;  and,  although  we  notice  that  they  were  assisted  by  a  pleader, 
it  is  difficult  to  suppose  that  they  were  riot  prejudiced.  The  jury  ought 
to  have  heard  what  they  told  the  Magistrate,  and  what  they  might  have 
been  willing  to  state  at  the  trial.  In  all  trials,  especially  in  the  most 
serious  trials  known  to  the  law,  the  Court  should  see  that  all  the  require- 
ments  of  the  law  are  fulfilled.  Mr.  Manekshah  also  contended  that 
the  learned  Judge  is  in  error  in  construing  murder  out  of  the 
facts  found  and  language  used  by  the  jury  in  delivering  their  verdict. 
That  verdict  has  therefore  to  be  considered  in  connection  with 
the  charges.  In  the  first  head  of  charge  no  place  is  mentioned.  What 
this  head  was  meant  to  include  was  probably  unlawful  assembly  at 
Kisamayu  onthe  9th  August  1893.  The  charge  which  is  meant  to  let 
the  accused  know  what  he  is  being  tried  for  ought  to  have  been  more 
definite.  But  it  has  been  understood  by  the  jury  as  appears  from  their 
verdict ;  and  no  objection  has  been  taken  here  about  ambiguity  in  the 
first  head  of  the  charge,  and  we  do  not  think  that  the  accused  have  been 
prejudiced,  in  the  verdict  returned  on  this  charge  under  section  148  of 
the  Indian  Penal  Code  there  is  no  ambiguity.  The  conviction  being 
properly  passed  on  that  verdict,  this  Court  has  power,  under  section 
376,  of  the  Procedure  Code,  to  pass  sentence.  There  remains  to  be 
considered  the  verdict  on  the  second  head  of  charge,  which  is  in  the 
unusual  form  of  a  special  verdict.  This  is  within  the  option  of  the  jury 
under  section  303  as  interpreted  in  Qii^n'3inpre$8  y.  Dada  Anna  (1). 
The  learned  Judge  below  was  apparently  unaware  of  any  omission  in 
the  verdict,  and  there  are  no  signs  on  the  record  that  he  put  any  questions 
to  the  jury  to  ascertain  the   meaning — a   means  provided  by   section  303 


(1)  I.  L.  B.,  15  Bom^  464. 
90 
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which  we   think   be   ought   to  have  used.     It  must  be   noticed ^   however^ 
that,    as  a     verdict  in   a   special  form   is   very     rarely    given    now-a- 
days,     a    Judge    has     little     to    guide     him    in     recent      reports    of 
cases  ;  and  the   meaning  of  the   verdict    being   the   chief  question  argued 
in  this  Court,   we  have   had    to   examine  the   English   precedents   some 
of  which  dealing  with  cases   like  the   present,  were   acyudged   in    a  time 
very  long  ago.    The  Government  Pleader  has  appeared  for   the   Crown   and 
did  not  gainsay  the  argument  that  the  language  used  in  the  verdict    obvi- 
ously means  that  neither  of  the  two  appellants  actually  killed  Mr.    Walter 
Hamilton.     The  Government  Pleader  contended  that  in   clause    3   of  the 
verdict  the  jury  mean  that  the   prisoners  were    members   of  an    unlawful 
assembly  at  Turkey  Hill  with  a  common  object  of  murdering  Mr.  Hamilton 
or  knowing  it  to  be  likely  that  this  murder    would  be    the   result  ;    there- 
fore, he  argues,  the  Judge  was  j.ustified   in  convicting   of  murder   on   the 
verdict,   applying  section    149   of  the   Indian   Penal   Code   as   a   rule  of 
criminal  law.     To  this  argument   must   be   opposed   the   remark    that,  if 
this  was  the  view  of  the  JAiry,  they  could  have  given  direct  effect  to   it   by 
finding  the  ordinary  verdict  of  guilty  on  the  second  head   of   charge,    which 
alleges  common   object  or  by   themselves   finding  in  their   special  verdict 
that  there  was  a  common  object.     In    dealing  with  the   special  verdict,  the 
Judge  was  confined  to  the  facts    positively   stated  in  the   verdict  and  could 
not  supply  by  intendment  or  implication  any   defect  in  the  statement;  for 
the  authorities,  see  Archbold  Pleading    and  Evidence   in  Criminal   Cases, 
Verdict  and  Judgment.    This  is  stated  more  that  once  in  the   case    decided 
in  the  reign  of  William  and  Mary,  from   which  the  rule  of  law  enacted  as 
section  149  of  the  Indian  Penal  Code,  is  drawn— ifea;  v.  Plummer  (2).  There 
the  Judges  point  out  also   that,    when     several   persons    are   together  for 
some     unlawful     purpose,     some     common      design — a     homicide — may 
take     place,   and     yet   it     may   be     no     part   of    the     common    design 
nor    an     act     likely   to    occur   in    prosecution   of     the    common     design 
as     one     of    them    may    kill    another     from     his   own     private   malice. 
On    this     Sir     Michael     Foster    remarks    in     his    Crown     Cases    page 
352  :     "The  others  who  came  together  for  a  different  purpose    will   not   be 
involved  in  this  guilt.     And   therefore   in  Plummer's   case,    this   circum- 
stance not  being  found  by  the  special  verdict,  nor  any  other  fact  found  from 
which  the  Court  could  with  certainty   draw   the   conclusion   that  the  gun 
was  discharged  in  prosecution  of  the  design  in  which  the  gang  .was  united, 
Plummer  was  discharged."     Now  here  it  cannot  be  said  with  certainty  that 
the  words  used  by  the  Jury  that  the  appellants  "  were   present   at   Turkey 
Hill  and  took  part  in  the  fight  which  caused  the   death  "    mean   that  their 
"~"  ^  (3)  Kely.  Rep.,  111.  ]  '  ' 
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common  object  was  to  cause  the  deatH,  or  that  it  was  likely  to  lead 
to  that  result.  This  Tiew  is  consistent  with  the  summing  up  of 
the  learned  Judge,  which  makes  no  allusion  to  section  149  or  the 
rule  it  enacts,  but  lays  stress  on  the  fact  of  presence,  one  of  the  facts 
found  in  the  verdict.  Though  not  suggested  in  the  argument  before  us, 
we  think  we  ought  to  consider  whether  the  jury  meaat,  by  the  words  they 
used,  to  apply  a  doctrine  not  mentioned  in  the  indictment  but  enacted  as  a 
rule  of  law  in  section  114  of  the  Indian  Penal  Code.  The  rule  settled  in 
Queen  Mary's  reign  'Hhat  when  many  come  to  do  an  act  and  only  one  does 
it  and  the  others  are  present  abetting  him  or  ready  to  aid  him  in  the  facts, 
they  are  principals  to  all  intents  as  much  as  he  that  does  the  fact 
for  the  presence  of  others  is  a  terror  to  him  that  is  assaulted"  (a); 
so  that  if  they  all  draw  their  swords  and  only  one  strikes  him  so 
that  he  dies  thereof,  the  others  shall  with  good  reason  be  adjudged  as  great 
offenders  as  he  that  struck  him.  It  may  be  that  the  jury  could  on  the 
second  head  of  charge  have  found  the  appellants  guilty  of  murder  as 
abettors  present  a:  the  murder.  The  abetment  might  be  by  instigation, 
aid,  or  conspiracy — see  section  107.  But  in  the  verdict  there  is  no  men- 
tion cf  any  abetment:  and  this  part  of  the  law  being  simple  and  the  rule 
of  section  114  easily  understood,  it  is  not  easy  to  understand  why,  if 
facts  amounting  to  murder  were,  in  the  jury's  opinion,  proved,  they  did 
not  say  so  in  plain  terms.  It  has  been  held  in  several  cases  of  special 
verdict  that  aiding  and  abetting  must  be  expressly  found  by  the 
jury,  and  not  to  be  left  to  the  Judges  upon  any  colourable 
implication  as  in  the  special  verdicts  in  Oreen  and  Bedell's  oases^  (3) 
and  in  Rex  v.  Bayce  (4),  where  at  p.  2082  a  rule  of  construction  of  special 
verdict  is  laid  down  by  Lord  Mansfield :  but  not  such  as  ^o  allow  the 
Judge  to  make  an  inference  with  respect  to  facts  not  found:  Rex  v.  Huggins 
(5),  cf .  Rex  V.  Oneby  (6)  as  to  malice  and  for  a  case  of  very  strict  construc- 
tion, Rex  V.  Frands  (7).  If,  as  is  possible,  the  Judge  in  his  charge  to  the 
jury,  commented  on  the  words  in  the  second  head  of  the  charge  alleging  a 
common  object,  it  was  his  duty,  in  applying  the  rule  of  section  149, 
which  deals  with  constructive  guilt,  to  require  them  to  consider  whether 
there  was  evidence  of  a  common  object  and  to  determine  what  that  object 
was.  If,  however,  the  direction  of  the  Judge  about  constructive  guilt  was 
based  on  section  114,  he  was  bound  to  call  on  them  to  consider  whether 
there  was  such  evidence  of  abetment  of  murder  by  the  two  appellants  as 
would  induce  them  as  reasonable  and  prudent  men  to  convict  on  the 
capital   charge.     It   cannot   be   inferred  with   certainty,  from  the  meagre 

(S)  KqWj.  B.,  79.    (a)  Flowden's  Rep.  97.    (4)  4  Barr.,  2078. 
(5)  2  Ld.  Bay^  1574.     (6)  2  Ld.  Baym.,  1494.    (7)  2  Str,,  1015. 
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notes,  what  directions  on  these  points  were  giren.  It  would  have  been 
wrong  of  the  Judge  to  direct  them  to  convict  of  murder^  under  either  rule 
of  constructive  guilt  found  in  section  149  or  114,  on  mere  proof  of  presence 
and  without  any  proof  of  the  murderous  common  design  or  of  abetment 
of  murder.  This  may  have  been  relied  on  by  the  pleader  for  the  accused 
as  elementary  law.  On  the  evidence  recorded  the  jury  may  have  thought 
that  only  presence  at  the  fight  was  proved  especially  as  the  Judge  appears 
to  have  led  no  stress  on  any  other  circumstance :  and  if  so,  then  on  those 
mingled  reasons  of  sound  sense  and  good  law  which  guided  all  the  Judges 
of  England  in  Plwmmer^s  oaee,  they  may  have  declined  to  oonvict  of 
murder  and  agreed  to  find  only  the  fact  of  presence  at  the  fight  at  Turkey 
Hill,  when  Mr.  Hamilton  was  killed,  by  other  persons  unknown.  It  is 
quite  clear  that  the  prosecution  only  alleged  constructive  guilt  as  neither 
the  principle  witness,  Jocumba,  the  cook,  nor  witness  12,  Sulliman,  say 
they  saw  either  of  the  appellants  fire.  The  direct  evidence  comprises 
that  of  Sulliman,  who  says  they  were  among  the  party  who  attack- 
ed Mr.  Hamilton  and  that  he,  the  witness,  at  a  distance  of  120 
yards,  took  note  of  the  fact  that  they  carried  a  snider  and  a  muzzle  loader. 
The  chief  witness  Jocumba,  the  cook,  says  he  was  awakened  by  the  noise 
of  firing  at  3  o'clock  in  the  morning  of  a  Friday,  when  he  saw  Mr.  Hamilton 
receive  a  shot  from  an  arrow,  as  that  gentleman  was  kneeling  outside  his 
house,  which  was  followed  by  two  other*  shots,  presumably  from  guns. 
Jocumba  was  captured,  He  says,  in  about  15  minutes  and  then  he  noticed 
that  these  were  about  forty  Hydarabadies  and  a  great  many  Somali^ 
present  and  swears  that  he  could  tell  all  the  Hydarabadies  of  this 
attacking  party  ,  that  he  also  knew  the  two  appellants  before  and  their 
name^  and  that  he  recognized  them  and  that  they  both  had  guns. 

He  does  not  mention  any  utterence  of  either  of  them  or  any  act  done 
by  either  of  them  at  the  fight :  but  he  saw  the  appellant  AbduUa  go  inside 
Mr.  Hamilton's  house  and  take  away  that  gentleman's  shoes.  The  identi- 
fication being  made  by  the  light  of  three  grass  houses  which  were  in 
flames.  This  is  the  statement  made  at  the  trial.  Before  the  Magistrate 
Jocumba  said  only  that  he  saw  AbduUa  wearing  these  shoes  next  day. 
Jocumba  gives  also  some  evidence  of  subsequent  conduct,  asserting  that  the 
appellants  were  with  the  other  Hydarabadies  who  took  him  (Jocumba) 
prisoner  and  made  him  go  with  them  to  Kailoli  and  Yondee  and,  after  a 
lapse  of  about  9  days,  to  Kismayu,  where  they  made  an  unsuccessful  attack, 
firing  their  rifles,  but  not  succeeding  in  getting  into  the  barracks  or  fort 
there.  Jocumba  was  corroborated  by  the  other  captive  Hamis,  except  as  to 
the  presence  of  the  appellants;  and  on  this  point  he  afterwards  changed 
his  story  completely  so  as  to   support  Jocumba.  Hamis   was  rightly  treated 


Digitized  by  VjOOQ  IC 


1894]  QUXINHUIP.  V.   ABDUL.  717 

by  the  Judge  as  not  a  witness  to  be  belieyed.  The  statement  of  Mr. 
Hamilton's  interpreter  is  more  important.  He  says  :  '^  I  was  with  him. 
He  was  shot  with  an  arrow  and  then  a  bullet.  I  did  not  see  who  shot  him. 
I  could  not  recognize  them.  There  was  fire  at  the  time.  I  did  not  see 
the  accused  there.  After  Mr.  Hamilton  was  shot  we  ran  away  to  the  bush. 
It  was  dark.  We  went  outside  the  bona.  I  saw  neither  Jocumba  nor 
Hamis."  There  remains  some  slight  evidence  about  motive,  and  from 
it  this  Court  gathers  some  informations  about  the  events  proceeding 
the  murder.  On  some  day  in  August  1893  the  witnesses  do  not 
give  the  date  but  it  appears  to  have  been  two  days  before  the  murder^ 
the  whole  of  the  Hyderabad  force  under  Mr.  Farrant  at  Kisa- 
mayu  mutinied  and  danced  round  the  house.  Later  about  midday, 
about  54  of  them  broke  out  of  the  bona.  They  took  each  man  a 
gun,  their  arms  and  as  much  ammunition  as  they  could  get.  There  is  no 
evidence  that  either  of  the  appellants  took  part  in  this  affair  at  Eissamayu 
And  Mr.  Farrant  says  that  the  appellant  Abdulla  had  been  discharged  from 
the  service  on  19th  July.  The  mutiny  was  about  arrears  of  pay  which 
these  men  of  Hydarabad,  enlisted  at  Zanjibar,  had  been  demanding  from 
the  headmen  whom  the  witnesses  call  Akidas.  There  is  nothing  in  the 
record  of  the  Sessions  trial  to  show  what  Mr.  Hamilton  had  to  do  with 
these  men,  what  his  official  position  was,  or  why  the  mutineers  should  go 
to  murder  him,  nor  what  the  distance  is  between  Eisamayu  and  Turkey 
Hill.  On  the  whole,  this  evidence  leave  the  guilt  of  the  appellant  to  be 
determined  on  the  direct  evidence,  almost  solely  on  the  statements  of  the 
cook  Jocumba.  Jocumba' s  statement  proves  only  that  the  appellants  were 
among  the  Haidarabadies  and  Somalies  who  made  the  attack  at  Turkey  Hill 
and  that  Abdulla  stole  the  shoes.  It  does  not  explain  the  common  object. 
This  examination  of  the  evidence  shows  that  there  was  material  on  which 
the  jury  could  find,  as  they  did,  that  the  appellants  were  guilty  on  the 
first  head  of  charge  if  it  be  taken  as  relating  to  Turkey  Hill  as  well  as 
Kisamayu.  The  second  clause  of  the  verdict  does  not  touch  the  appellants 
but  imputes  the  murder  to  some  persons  not  named  and  therefore  unknowa* 
The  third  clause  only  finds  that  the  appellants  took  part  in  the  fight:  it 
does  not  say  on  which  side,  and  it  makes  no  allusion  to  common  object 
or  to  abetment.  We  think  the  words  ^'  which  caused  the  death  of 
Mr.  Hamilton"  can  easily  be  construed  as  a  mere  description  of 
the  occurrence,  in  the  absence  of  any  plainer  language  suggesting 
that  the  appellants  had  a  design  to  cause  the  death  or  that  they 
abetted  the  murderers  unknown.  A  prisoner  is  not  to  be  'convicted  on 
doubtful  construction  of  the  langus^e;  and  we  take  the  real  meaning  of 
the  verdict  not  to  be  one  of  murder,  but   of  acquittal.    The  jury  stopped 
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short  of  finding  anything  but  presence  at  the  fight.  The  Court  has  power 
to  order  a  new  trial ^  but  does  not  think  any  useful  purpose  would  be 
served  by  so  doing,  having  regard  to  the  evidence.  The  Court  annuls  the 
convictions  for  murder  and  the  sentences  of  death  passed  on  the  two 
appellants  and  acquits  them  on  the  charge  of  murder*  The  Court,  acting 
on  the  verdict  of  the  jury  and  the  convictions  for  roiting  with  a  deadly 
weapon,  sentences  each  of  the  appellants  to  rigorous  imprisonment  for 
three  years. 


^  October  189^.  Jabdins  &  Bakadb,  JJ. 

Queen-Emppess  v.  Kila.* 

OriminaiPToeed»eCode(ActX€f\^%\8ec9,  195,  ^X^—Sanetion^MagiMtrate^Cmmii^ 
tal  to  aesiiofu. 

A  sanction  was  glren  hj  a  SeBsione  Judge  for  the  prosecution  of  A,  B  and  C  under  section 
193«  Indian  Penal  Code.  The  sanction  for  the  prosecution  of  A.  was,  on  his  application, 
reToiced  b^  the  High  Court.  B  was  discharged  after  trial  hj  a  Magistrate  but  C  was  committed 
to  the  Court  of  Session  for  trial.  On  a  reference  bj  the  Sessions  Judge,  that  the  sanction  which 
was  the  same  for  all  the  accused  having  been  found  to  be  bad  in  law  in  the  case  of  accused  A, 
the  committal  of  C  be  quashed  by  the  High  Court  under  section  315  of  the  Criminal  Procedure 
Code  :— 

Held^  that  *'as  a  Magistrate  after  inquiry  had  found  reasons  for  committing  for  trial  on 
the  merits,  the  Court  declifaes  to  quash  the  committal." 

In  this  case  three  persons  were  arraigned  for  giving  false  evidence  in 
this  Court  in  a  case  of  rape.  The  sanction  was  given  by  J.  B.  Alcock  Esq. 
on  the  8th February  1894,  for  the  prosecution  of  three  persons:— (1)  Bai 
Divali,  (2)  Kila  Vandravan,  and(8)Jivan  Ambaidas.  On  the  motion  of 
Jivan  Ambaidas  the  High  Court  quashed  the  sanction  as  regards  his 
prosecution  in  their  Revision  No.  43  of  189*.  Bai  Divali  was  tried  by  the 
First  Class  Magistrate  of  Surat  and  discharged  under  section  209,  Criminal 
Procedure  Code.  Eila  Vandravan  was,  however,  committed  to  the  Sessions 
Court  of  Surat  to  take  his  trial. 

The  Sessions  Judge  of  Surat  being  of  opinion  that  the  committal  was 
improper,  referred  the  case  for  the  orders  of  the  High  Court,  under  section 
215  of  the  Code  of  Criminal  Procedure,  observing. — 

**  Their  Lordships,  will  observe  that  Mr.  Alcock's  order  for  sanction 
of  the  two  men  was  one  and  the  same  and  it  is  in  my  opinion  futile  to 
proceed  with  a  trial  based  on  a  sanction  which  their  Lordships  have 
held  to  be  bad  ih  law." 

Ord£B.-=-As  a  Magistrate  after  inquiry  has  found  reasons  for  commit- 
ting for  trial  on  the  merits,  the  Court  declines  to  quash  the  committal. 

*Orminal  Ruling  43  qf  1894.  Criminal  Beference  No.  109  of  1894. 

Digitized  by  VjOOQ  IC 


1894]  QU££N-EMP.   t;.   JAMNADAS.      QUIIJBN-XVP.   V.   DANJI.  719 

11  October  1894.  Jibdirb  <&  Eanade,  JJ. 

Queen-Emppess  v.  Jamnadas.* 

Bombay  District  MunieipcU  Act  (Bom.  Act  FIof\B79),  Sectionw  48,  74—Mum'eipal  Aet^ 
Sentence, 

The  Municipal  Act  is  intended  to  checic  many  offences,  pettj  in  their  nature  bat  which 
maj  cause  grievous  injarjr  to  the  neighbonrhood  at  by  facilitating  fires  or  serious  annoyance 
as  when  a  householder  blocks  up  a  street.  The  sentences  passed  for  breaches  of  the  proTisions 
of  the  Act  ought  not  only  to  be  punitire  but  also  deterrent  and  the  fine  should  bear  some  pro- 
portion to  the  amount  awardable  by  the  law. 

Jamnadas  Lakshmidas  was  found  guilty  of  obstructing  the  public 
street  by  erecting  a  shop  board  projecting  to  a  distance  of  three  feet  five 
inches;  for  this,  the  Honorary  Magistrate  fined  him  in  a  sum  of  four  annas. 

The  District  Magistrate  of  Surat  in  making  the  reference, 
remarked  : — '^  The  obstruction  is  of  a  permanent  nature.  The  Magistrate 
inflicted  a  fine  of  four  annas  which  is  absolutely  futile. — The  case  is  one  of 
a  series  which  I  am  submitting  to-day,  and  they  in  their  turn  are  only 
selected  as  examples  of  the  imperfect  manner  in  which  the  law  is  enforced 
by  Honorary  Magistrates.  The  general  result  is  that  the  Municipality  is 
paralyzed  in  its  efforts  to  prevent  fires  which  are  so  frequent  and  disastr- 
ous in  Surat  and  to  preserve  the  public  streets  from  obstruction  and 
appropriation." 

Order. — ^The  Court  on  consideration  of  the  District  Magistrate's 
opinion  thinks  it  necessary  to  make  the  following  observations  for  the 
guidance  of  the  Honarary  Magistrate.  The  Municipal  Act  is  intended  to 
check  many  offences  petty  in  their  nature  but  which  may  cause  grievous 
injury  to  the  neighbourhood  as  by  facilitating  fires  or  serious  annoyance 
as  when  a  house-holder  blocks  up  a  street.  The  sentences  passed  ought 
not  only  to  be  punitive  but  also  deterrent  and  the  fine  should  also  bear 
some  proportion  to  the  amount  awardable  by  the  law.  Fines  ofs  from  two 
annas  to  eight  annas  do  not  fulfil  these  conditions  at  all.  The  District 
Magistrate  points  out  that  the  fines  of  this  sort  merely  hamper,  the 
Municipality  and  the  Court  is  of  opinion  that  they  have  a  tendency  to 
increase  the  number  of  prosecutions  to  an  extent  which  would  be  avoided 
if  severe  fines  were  inflicted  in  order  to  check  the  prevalent   offences. 

With  these  remarks  the  Court  returns  the  records  and  proceedings  in 
this  case  and  in  Reference  Nos.  115,  117,  118  and  119  of  1894. 


11  October  1894.  Jabdikb  &  Banadb,  J  J. 

Queen-Bmppess  v.  DaiUi*t 

OonfeBsioni-'Betraeted  eonfesMioni-^Evidenee^Praetiee. 
It  is  the  practice  of  the  High  Court  of  Bombajr  to  deal  with  confesBions  in  connection   with 

^Criminal  Buling  4&  c/  1SS4.    Criminal  Reference  No.  113  of  1S94.      fAppeal  No.  240  of  1894. 
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all  the  facts  of  the  pftrtiealsr  ease;  and  while  not  ignoring  the  difflcnltlM  that  farronnd 
retracted  conf enions,  it  hat  not  avoided  these  dilBcalties  hj  applying  anj  stringent  rale. 

Per  Curiam:— This  Court  admitted  the  appeal  of  the  GoTemor  in 
Council  against  the  acquittal  on  the  ground  of  misdirection.  The  Sessions 
Judge  in  charging  the  Jury  said^'^It  is  necessary  for  me  to  tell  you  that  a 
confession  duly  taken  before  a  Magistrate  is  evidence  against  the  accused 
although  retracted  in  the  Sessions  Court.  But  it  must  corroborated  by 
independent  evidence  to  support  a  conviction". 

We  are  of  opinion  that  as  there  is  no  rule  of  law  which  requires  a 
duly  proved  confession  to  be  corroborated,  the  above  direction  was  wrong* 
We  must  point  out  also  that  this  High  Court  has  never  laid  down  a  rule 
of  practice  or  prudence  such  as  bas  been  apparently  adopted  by  the  lear- 
ned Judges  of  Madras  :  Queen^Empress  v.  Ravji  (1)  and  QfJifeeri-Empresa 
V.  Bharmappa  (2). 

The  practice  of  this  Court  has  been  to  deal  with  confessions  in  connec- 
tion with  all  the  facts  of  the  particular  case;  and  while  not  ignoring  the 
difficulties  that  sourround  retracted  confessions,  it  has  not  avoided  these 
difficulties  by  applying  any  stringent  rule.  In  directing  the  Jury  the 
Sessions  Judge  should  have  considered  the  terms  of  Reg.  v.  Balvant  (3) 
and  Imp.  v.  Sangapa  (4). 

The  Government  Pleader  has  also  pointed  out  the  extreme  conciseness 
'  of  the  remarks  dealing  with  the  medical  evidence  about  the  wounds  :  as 
contrasted  with  the  directions  given  by  this  Court  in  Reg.  v.  FaUehchcmd  (5). 
We  are  of  opinion  that  the  other  evidence  for  the  prosecution  ought  to  be 
considered  in  connection  with  the  confessions  made  on  the  13th  and  16th 
March  last  but  retracted  at  the  trial.  For  this  purpose  we  set  aside  the 
acquittal  of  the  prisoner  and  direct  a  new  triah 

As  the  prisoner  denied  having  made  the  confessions  it  may  be  proper 
to  take  some  evidence  about  them  and  on  the  point  why  he  was  first  taken 
to  a  Magistrate  of  the  Second  Class  and  not  before  a  Magistrate  having 
jurisdiction  to  enquire  into  the  offence. 


»5  October  1894.  Jardihb  &  PiBBAN,  JJ. 

Queen-Emppess  v.  Mahadhu> 

Criminal  Procedure  Code  (Act  X  </  ISSS),  Sees.  164,  297,  94%^Coiife$sion^B)liee  euetodp 
'^eiHons  Judge-^Oharge-^Jmrp^ 

A  confession  nnder  section  164,  Criminal  Procednre  Code,  made  fo  a  Magistrate  olher 
than  the  committing  Magistrate,  if  tendered  on  the  part  of  the  Crown,  cannot  be  rejected  on 
the  sole  ground  that  the  accused  had  been  a  long  time  in  the  hands  of  the  Police. 

(1)  I.  L.  K.,  10  Mad..  296.  (2)  I.  L.  R.,  12  Mad^  123.  (8)  11  Bom..  H.  a  187.  (4)  Cr.  R,  M  of  I88«* 
*Oriminal  Btding  46  tf  1894.    Criminal  Reference  No*  104  of  1894.    (6)  6  Bom«,  H.  C.»  86. 
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Ihm^^n  a4a«r  th.  Cod«  .r  Ori»i..I  Prge.d«e  bdng  ImpewtlTe.  •,  it  I.  .  rLns  rf 
ea»Hing  the  Mo«t«d  to  txpkin  what  appcan  agmiDst  him. 

UBd.r  .««tiM  M7  of  tke  C«d^  the  8e.ri«i»  J»dg.   i.  b«„d  to  nm  np  th«  eridence  for  thtf 
defence  ae  well  ae  for  the  proMcnHon.this  being  eMeotial  to  a  proper  charge  to  tho  jury 

Peb  Oobiam  :-The  Sessions  Judge  haying  differed  from  an  unanimous 
▼erdiot.  of  the  Jury  has  referred  this  case  under  section  307,  Criminal 
Procedure  Code.    In  his  reasons  he  remarks  that  the  accused  had  confessed 
to  the  committing  Magistrate  that  they  had  received  part  of  the  plunder. 
No  such  statement  occurs  in  those  confessions  :  but  it  is  found  in  earlier 
confessions   made  to  another  Magistrate  under    section  164  of  the  Code  of 
Criminal  Procedure.    The  Sessions  Judge,  however,  records  that  he  refused- 
to  allow   these  earUer  confessions  to  go  to  the  Jury,  because  the  prisoners 
had  been  a  long  time  in  the  hands  of  the  Police.    Unless  the    detention 
was  illegal,  this  was  not  a  sufficient  reason  for  rejecting  these  confessions 
if  tendered  on  the  part  of  the  Crown.    At  the  close  of  the  case  against  theni 
the  Sessions  Judge  omitted  to  examine  the  prisoners  thinking  it  unneces- 
sary.   But  this  Court  has  in  two  Criminal  Rulings  interpreted  section  342 
of  the  Code  of  Criminal   Procedure  as  imperative,  it  being    a  means  of 
enabling  the  accused  to  explain  what  appears  against  them.    The  Sessions 
Judge  in  his  charge  referred  to  section  94  of  the  Indian  Penal  Code  in  ito 
bearing  against  the   prisoners.     He   ought  also  to  have   pointed  out  that 
the  witness  Mawjia  was  a  convicted  but    unsentenced  accomplice  ;  and  he 
ought  also  to  have  considered  and  to  have  a Aed  the  Jury  to  consider  whether 
the  Patil,  a  man  of  the  same  caste,  as  the  robbers  and  who  delivered  the  two 
persons  robbed  into  their  hands,  was  an  accomplice  or  not,  the  section  94 
being  dealt  with  as  in  Queen-Emprete  v.  Maganlcd,  (1)  and  Qveen-Emprm 
V.  Ohagan  (2).    Under  section  297,  Criminal  Procedure  Code,  the  Sessions 
Judge  was  bound  to  sum  up  the  evidence  for  the  defence  as   well  as  for  the 
prosecution :  and  of  course  this  is  essential  to  a  proper    charge  :     Heg.  v. 
Fattechamd  (3).    The  Sessions  Judge  ought,  therefore,  as  he  mentioned  the 
witnesses  who  said  they  saw  the  prisoners  with  the  robbers,  to  have  noticed 
also  that  the  persons  robbed,  the  very  important   witnesses   Vaman  and 
Vithu,  said  they  had  not  seen   the  prisoners.     On   consideration  of  all  the 
circumstances  the  Court  directs  a  retrial  of  these  three  prisoners. 

£5  October  1894.  JiKDin  A  Pabiuk,  JJ. 

Queen-Bmppeaa  v.  Fpaneis  R.  Thompaon.* 

IndUtn  BaUtoay  Act  {IX  rf  1890),  See.  XOX-Quari—DnMr-Starting  an  *ngine  without 
whistling— Overrunning  a  hoy  on  the  hne— Penal  Code  {Aet  XLFofUtO),  See.  804A. 

A  railway  guard  failed  to  glTe  to  the  engine  driver  a  rtgnal  to  eoond  hie  wbietle  J»efore 

(l)I.L.H«UBonuU5.       (8)  1. 1«  it.,  u  Bon,  04.       <•)  «  Boa^  H.  C.  K,  »4 

*Orimin«lBuling47efl»ti.    Criminid  Befmnce  No.  90  of  I8t4. 
91 
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starting  the  engine,  which  he  was  bound  to  do  nnder  section  S44  of  the  Railway  Rnlct.  The 
«ngine  haTing  been  pnt  in  motton  caused  a  boy,  who  was  painting  a  waggon  on  the  lin^  injarj 
which  resnhed  in  his  death.  The  Magistrate  convicted  him  under  section  101,  Indian 
Railway  Act,  of  endangering  the  safeqr  of  persons  by  a  rash  and  negligent  act,  and  f  enteneed 
him  to  undergo  simple  imprisonment  for  one  day  and  to  pay  a  fine  of  Rs«  SO  :— 

Held,  ordering  a  new  trial,  that  as  the  trying  Magistrate  found  that  as  the  ^injury  t»  the 
deceased  boy  was  caused  by  the  negligence  of  the  accused  and  that  the  b^  died  thereupon, 
section  804A,  Indian  Penal  Code,  appeared  more  applicable,  especially  as  the  trial  nnder  it 
must  take  place  before  a  higher  tribunal. 

The  accused  was  convicted  ander  section  101  of  the  Indian  Railway 
Act,  1890,  of  endangering  the  safety  of  persons  by  a  rash  or  negligent  act, 
and  sentenced  to  undergo  simple  imprisonment  for  one  day  and  to  pay  a 
*ne  of  Rs,  20.  The  facts  were  that  some  carriages  were  being  shunted  and 
the  accused  was  acting  as  guard  in  charge  of  them.  It  was  his  duty  to 
give  the  required  signal  to  the  driver  to  sound  his  whistle  before  starting 
the  engine  (section  224).  He  failed  to  do  so.  The  driver,  thereupon,  put 
his  engine  in  motion  without  sounding  his  whistle.  A  boy  who  was 
painting  a  waggon  on  the  line  was  in  consequence  run  over  and  killed  and 
other  workmen  only  escaped  injury  with  difficulty. 

The  District  Magistrate  of  Dharwar  being  of  opinion  that  the  sentence 
passed  upon  the  accused  was  very  light,  recommended  to  the  High  Court 
to  pass  on  him  a  heavy  sentence   under   section   439,   Criminal   Procedure 

<;ode. 

The  High  Court  issued  a  notice  to  the  notice  to  the  accused  to  show 
<jause  why  a  new  trial  should  not  be  ordered,  recording  the  following  order. — 

<<  The  trying  Magistrate  of  the  Second  Class  though  he  found  that  the 
deceased  boy's  injury  was  caused  by  the  negligence  of  the  accused  and  that 
the  boy  died  thereupon,  treated  the  offence  at  coming  under  section  101 
<rf  Act  IX  of  1890 :  whereas  section  304  A  of  the  Penal  Code  which  deaU 
with  cases  where  death  is  caused  (not  where  life  has  been  merely  endan- 
gered) appears  more  applicable,  especially  as  the  trial  must  on  a  charge 
under  section  304  A  take  place  before  a  higher  Magistrate.  We  draw  the 
trying  Magistrate's  attention  to  Queen-EmpreMs  v.  Qv/ndya  (ij. 

«  The  Court  directs  notice  to  issue  to  the  accused  (with  a  copy  of  these 
Temarks)  requiring  him  to  shew  cause  why  the  conviction  and  sentence 
should  not  be  set  aside  and  new  trial  ordered  before  a    Magistrate  of  the 

Pirst  Class." 

The  notice  having  been  duly  served  upon  the  accused,  the   High  Court 

passed  the  following  order. 

Order. The  Court  sets  aside  the  conviction  recorded  against  and  the 

sentence   passed  upon   the  accused  and  orders  a  new  trial  of  the  accused 

before  a  Magistrate  of  the  Pirst  Class. 

"^  (1)I.L.  K^lSfioaiHftOS. 
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3   Novimbir  189^.  Jabdivb  &  Ranadi,  JJ. 

Queen-Bmppess  v.  Pupshotum.* 

Criminal  ProcBdnre  Code  (Jet  X  9/ 1882),  See.  M7'^harge^AeeuHd^^roii'examinatiim 
'^Prosteution  witneu^MagUtrate, 

A  Magittrale,  trying  an  ofTenoe  under  seetion  8S8,  Indian  Penal  Code,  refused  an  appliea* 
Hon  to  re-gnmmon  the  complainant  and  his  witnetaeg  for  oroM-ezamination,  made  bj  the 
accnied  a  daj  after  the  charge  had  been  framed  against  them,  on  the  groond  that  it  was 
CTidently  made  for  delaying  the  case,  and  convicted  and  sentenced  them  :— 

Heldn  that  the  trying  Magistrate  thonld  re-open  the  caae  from  the  ktage  where  he  made 
the  formal  charge  and  should  allow  theaccnted  soch  opportnsities  of  calling  and  recalling 
witnesses  as  the  law  giTes  them. 

Thb  First  Glass  Magistrate  of  Surat  convicted  Purshottam  Yanmall 
and  Jivun  Yanmali  of  causing  hurt  to  a  Municipal  servant  and  sentenced 
them  under  section  323,  Indian  Penal  Code,  to  undergo  ten  days  rigorous 
imprisonment. 

The  Sessions  Judge  in  referring  the  case  toth^  High  Court,  reported 
the  following  irregularities  in  the  Magistrate's  proceedings  : — 

**  Further  the  Magistrate  First  Glass  refused  to  re-summon  the 
complainant  and  his  witnesses  for  cross-examination  when  requested  to 
do  so  by  the  accused  after  the  charge  had  been  framed  against  them  and 
they  had  engaged  a  pleader  to  defend  them. 

''  The  reason  assigned  by  the  Magistrate  First  Glass  for  his  refusal 
viz  :  that  *  the  time  had  gone  by  '  for  cross-examination,  does  not  meet 
the  requirements  of  section  257,  Criminal  Procedure  Gode." 

Order. — The  case  appears  like  the  one  In  the  Tnaiter  of  the  Petition 
of  8(Ue  Nadain  Singh  cmd  cmoth&r  (2).  The  Court  sets  aside  the  conviction 
and  sentences  and  directs  the  trying  Magistrate  to  reopen  the  case  from 
the  stage  where  he  made  the  formal  charge.  He  should  also  consider 
whether  a  count  should  be  added  under  section  332  of  th^  Indian  jPenal 
Code  on  the  grounds  stated  by  the  Sessions  Judge.  The  aqcu^ed  must  be 
allowed  such  opportunities  of  calling  and  recalling  witnesses  as  the  law 
gives  them. 


8  November  189j^.  Jabdinb  &  Bamadi,  JJ. 

Queen-Bmppesa  v.  Kala.f 

Criminal  Procedure  Code  (Aei  X  qf  \S9S.\  Sees.  109^  ll^^Order  for  seeuritp^Wani  t^f 
meamM-^uhMiiienee^MagiMtrate-^Juriedieiion. 

Evidenced  mere  want  of  ostensible  means  of  subsistence  is  not  of  itself  a  sufficient  reason 
for  passing  the  order  nnder  section  119,  Criminal  Procedure  Code  ;  a  Magistrate,  however*  is 
bound  bj  the  section  to  consider  whether  the  order,  is  really  necessary  in  order  to  secure  good 
behayiour  which  Is  a  matter  for  the  Magistrate's  own  judicial  discretion. 

^Criminal  Ruling  48  nf  1894.    Criminal  Reference  No.  110  of  1894. 
iCriminal  Ruling  49  €f  1894.    Criminal  Reference  No.  184  of  1894.        (S)  I.  L.  R.,  8  All.,  89a» 
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Thb  accused  was  reported  by  the  DiBtrict  Police  iDSpector  to  have  no 
ostensible  means  of  subsistence  on  which  ground  he  should  be  required  to 
give  security  for  his  good  behaviour  under  section  lOS,  Oriminal  Procedure 
Code*  The  accused  was  ordered  to  furnish  security  for  good  behaviour 
under  sections  109  and  118,  Criminal  Procedure  Code,  by  the  First  Glass 
Magistrate  of  Dhandhuka  and  on  his  failing  to  do  so  was  committed  to 
Jail  to  suffer  rigorous  imprisonment  for  six  months  under  section  123, 
Criminal  Procedure  Code. 

The  District  Magistrate  of  Ahmedabad,  being  of  opinion  thfltt  this 
order  was  illegal,  made  this  reference  to  the  High  Court,  observing: — 

*'The  Magistrate  took  the  evidence  of  a  Police  Constable  only  and  the 
statement  o(  the  prisoner  and  on  the  opinion  of  the  Police  Constable  that 
prisoner  had  no  ostensible  means  of  subsistence  required  prisoner  to  give 
security  in  Rs.  25  to  be  of  good  behaviour  for  six  months,  and  on  prisoner's 
atating  his  inability  to  find  security  the  Magistrate  committed  him 
to  jail  to  suffer  rigorous  imprisonment  tor  six  months". 

^^The  only  evidence  against  the  accused  is  the  statement  of  a  Police 
Constable  that  he  is  wandering  about  without  means  of  subsistence 
coupled  with  the  accuseds  own  reply  to  the  Magistrate  that  he  could  not 
show  cause  why  he  should  not  be  called  upon  to  furnish  security  for  his 
good  behaviour.  The  Pc^ice  Constable  was  not  cross-examined  nor  was 
the  accused  put  any  question  which  might  show  an  ignorant  man  how  he 
could  show  cause,  e.  ^.,  whether  he  did  any  work  and  if  so  what  as  far  as 
the  case  before  the  Magistrate  goes  and  it  comes  to  this  that  a  man  has 
been  committed  to  prison  for  six  months,  because  a  Police  Constable 
thinks  he  is  a  vagrant.  It  is  obvious  that  such  a  proceeding  as  this 
should  not  be  allowed/' 

OaoBB.  — Concurring  with  the  District  Magistrate  in  his  views  as  to 
the  spirit  in  which  the  law  should  be  administered,  the  Court  quashes  the 
order  passed  and  directs  the  trying  Magistrate  to  make  fresh  inquiry  by 
questioning  the  accused  and  taking  evidence.  The  Court  also  points  out 
to  the  trying  Magistrate  that  mere  proof  of  want  of  ostensible  means  of 
subsistence  is  not  a  sufficient  reason  for  passing  the  order  he  has  passed. 
He  was  bound  by  section  118,  Criminal  Procedure  Code,  to  consider  whether 
the  order  is  really  necessary  in  order  to  secure  good  behaviour.  This  is  a 
matter  for  the  Magistrate's  own  judicial  consideration;  and  hf  ought  not 
to  fill  the  jails  merely  because  the  opinions  of  the  police  witnesses  are 
unfavourable  to  the  accused. 
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-8  November  189i.  Jabdivi  &  Bavapb,  JJ. 

Queen-Emppaas  v.  HuAsain.* 

Oriminai  Pr^edure  Code  (Act  X  of  IS9%\  Sees,  S4ft,  a6S,  %B4^8umfnary  iridl^JudgmeiU 
— Appeal  eases. 

In  sommary  triali,  the  procedure  for  Biimmoiit-CMei  and  warrant-cases  prorided  by 
section  %$%  Criminal  Frocedare  Code,  shoal d  be  followed,  and  in  a  case  in  which  an  appeal 
lies  a  judgment  should  be  recorded,  containing  what  section  864  of  the  Code  requires. 

The  accused  in  this  case  was  charged  by  the  First  Glass  Magistrate 
of  Surat  under  sections  33  and  74  of  Bombay  Act  VI  of  1873,  but  was 
acquitted  by  the  said  Magistrate,  who  recorded  the  following  judg- 
ment. ''I  have  seen  the  place*  The  apcused  has  done  nothing  which  goes 
against  the  razachitti.     He  is,  therefore,  discharged/* 

Against  this  acquittal  the  Qovernment  of  Bombay  appealed  to  the 
High  Court,  contending,  i/nter  alia^  that  the  lower  Court  has  not  given  any 
reasons  for  holding  that  the  accused  has  done  nothing  which  goes  against 
the  razachitti^ 

Order.— The  procedure  used  by  the  Magistrate  is  not  that  of  section 
242,  which  is  applicable  under  section  262,  Criminal  Procedure  Code: 
The  judgment  does  not  embody  the  substance  of  any  evidence  as  section 
264  of  the  Code  requires.  The  Court  sets  aside  the«cquittal  and  orders  a 
new  trial. 


16  November  1894.  Jabdiki  &  Banadi,  JJ. 

Queen-Bmppess  v.  Manlk.t 

Criminal  Proeedvire  Code  (Act  X  ef  1SS9),  See.  560,  (a),  {h\^-^Compen9aiUm-^iiagisirate^ 
^oeedmwe. 

In  a  proceeding  nnder  section  560.  Criminal  Procedure  Code,  the  prooednre  profided  bj 
olanses  (a)  and  (6)  of  the  section  shoold  he  strictly  followed. 

An  order  directing  payment  of  compensation  to  an  accused  under  section  Mo,  Criminal 
Procedure  Code,  ought  not  to  be  made  without  calUBg  on  the  complainant  to  show  cause 
j^^inst  it,  M  required  by  clause  (a)  of  the  sectioD. 

The  accused  were  tried  summarily  on  the  complaint  of  thefi  under 
section  379,  Indian  Penal  Code.  The  Magistrate  foand  that  there  had  been 
no  theft  and  that  the  complaint  was  malicious  and  vexatious :  and  dis- 
•charged  the  accused  under  section  253  and  fined  the  complainant  in  a  sum 
of  Rs.  30,  awarding  Rs.  15  thereof  to  each  accused  in  compensation 
under  section  560,  Criminal  Procedure  Code. 

The  Sessions  Judge  of  Nasik  in  making  this  reference  to  the  High  Court, 

observed — "  Before  directing  complainant  to  pay  the  compensation,  the 

Magistrate  does  not  appear  to  have  complied   with  provisos  (a)  and  (6)  to 

sectic^  560  of  the  Code  which  are  imperative.     Proviso  (h)  appears  to  re- 

*Criminal  Ruling  60  ^  lSft4.    Criminal  Appeal  Na  248  of  isa4, 

iOtiminal  BuHng  68  qf  1884.    Criminal  Reference  No.  188  of  1884. 
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quire  sottie  special  reason  for  the  award,  beyond  the  mere  fact  that  the 
accusation  in  the  Magistrate's  opinion  is  frivolous,  malicious,  or  vexatious ;. 
as,  e.  g.y  that  the  accused  has  been  actually  damnified  or  iigured  in  some 
way  by  the  accusation/' 

Order. — The  Court  is  of  opinion  that  the  fine  ought  not  to  have  been 
inflicted  on  the  complainant  until  he  had  been  called  upon  to  show  cause 
against  it  as  section  560  of  the  Criminal  Procedure  Code  enacts.  The 
procedure  of  clauses  (a)  and  (6)  should  be  strictly  followed.  In  order  that 
this  may  now  be  done  by  the  trying  Magistrate,  the  Court  quashes  the 
order  of  fine  and  directs  the  Magistrate  to  proceed  under  section  560  and 
pass  a  fresh  order  on  the  merits. 


i9£  Notmnber  1894.  Jabdims  &  Banaov,  JJ. 

Queen-Emppaas  v.  Oopala,* 

Th4  Bsformatorp  8thooU  Act  (rcfl%H\  Sees.  7,  %~^uv€ni!e  qfinder. 

A  direction  to  confine  a  priioner  in  a  Reformatory  School  can  be  made  nnder  aectioB  7  of 
the  Beformatorj  Schools  Act,  1S76,  only  after  paMJng  a  sentence  of  transportation  or  imprifon- 
ment.    ImperotrigY.  Purshotam{\\{o\\owed, 

In  cases  nnder  section^ 7  and  S  of  the  Act,  the  age  of  the  prisoner  shonld  be  ascertained 
in  order  that  the  limit  of  age  proTided  by  section  10  of  the  Act  be  not  exceeded*  Empreis  t. 
3l(MMi^'(t)  followed. 

It  is  not  every  joTenile  offender  in  respect  of  whom  the  order  nnder  sections  7  and  S,. 
•honld  be  made,  and  the  inmates  of  a  Reformatorj  oaght  not  to  be  obliged  to  associate  with  a 
person  convicted  of  a  ser ions  offence  nnder  the  Indian  Penal  Code. 

Feb  Curiam  : — After  rejecting  the  convict's  appeal,  the  Court  called 
for  the  record  in  revision  and  now  points  out  the  errors  in  procedure. 
The  direction  that  the  prisoner  should  be  confined  in  a  Reformatory  School 
could  only  be  made  under  section  7  of  Act  V  of  1876 :  and  then  only  after 
a  sentence  to  transportation  or  imprisonment ;  and  here  is  there  no  such 
sentence :  Imperatrix  v.Purshotam  (3).  It  has  been  ruled  in  Queen-Empress 
y.  Manaji  (4),  that  the  age  of  the  juvenile  ofiender  should  be  ascertained 
in  cases  under  section  8.  The  reasoning  applies  to  cases  under  section  7 : 
and  here  there  is  no  clear  finding. 

The  omission  is  more  serious,  as,  if  the  offender  is  about  14  yeara 
of  age,  the  confinement  directed  by  the  Sessions  Judge  of  five  years  will 
not  expire  till  he  is  about  19  years  of  age,  which  age  is  greater  than 
section  10  of  the  Act  allows.  The  order  of  the  Sessions  Judge  cannot 
stand  in  its  present  form. 

We  have  to  consider  what  order  should  be  passed.  We  think  the 
inmates  of  a  Reformatory  ought  nos  to  be  obliged  to  associate  with  a  person 

•Criminal  BuUng  54  of  1S94.    Criminal  Review  No.  279  of  1894.    (1)  Cr.  R.,  41  of  ISSO. 
(9)  I.  L.  R.,  14  Bom..  381.    (8)  C.  R.,  41  of  1S90.     (4)  I,  L.  R.,  14  Bom.,  SSI. 
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convicted  of  the  offence  of  rape.     We  have  to  consider  the   reason   why 
Reformatories  are  established. 

The  Court  annuls  the  order  of  the  Sessions  Judge  directing  confine* 
ment  in  a  Reformatory  and  sentences  the  prisoner  to  one  year's  rigorous 
imprisonment. 


££  November  1894.  Jabdihb  &  Ranam,  JJ. 

Queen-EmpP688  v.  Kasai.* 

PtnaZ  Code  {Act  XLr</1860),  See.  bU-^Birih,  emeedlment  of-^Child,  birth  of. 
A  Magistrate  was  held  to  haye  rightly  conyicted  a  woman  of  concealment  of  birth  of  child 
in  the  case  of  a  miscarriage  in  the  sixth  month  of  pregnanc]r. 

Thb  accused  in  this  case  was  a  widow.  As  a  result  of  illicit  intercourse 
she  conceived  a  child.  She  had  a  miscarriage  in  the  sixth  month  of  her 
pregnancy  and  the  child  was  born  dead.  She  concealed  the  dead  body 
under  some  Eardai  chaff  and  thus  she  was  charged  under  section  318 
of  the  Indian  Penal  Code,  and  convicted  and  sentenced  to  three  months' 
rigorous  imprisoment  by  the  Second  Class  Magistrate  of  Bhimthadi. 

The  District  Magistrate  of  Poena  made  this  reference  to  the  High 
-Court,  observing: — 

<^  The  Hospital  Assistant  states  that  there  were  no  signs  of  mis- 
•carriage  having  been  induced  by  means  of  a  medicine,  that  it  is  likely 
that  it  was  the  result  of  the  vomitting  caused  by  excessive  fever,  that 
the  child  was  born  dead,  that  it  was  not  as  well  developed  as  a  foetus  of 
«ix  months  ordinarily  is,  that  it  appeared  to  have  been  a  quick  child 
while  in  the  womb  and  tliat  there  were  no  marks  of  violence  on  it. 

<<  In  these  circumstances  the  Ruling  of  the  Madras  High  Court 
(4  Mad.  App.  63)  quoted  at  p.  1001  of  Woodman's  Digest  would  seem  to 
apply  to  the  case.  Under  this  and  the  other  ruling  quoted  at  p.  301  of 
Mayne*s  Penal  Code  the  conviction  appears  to  be  improper  and  the 
District  Magistrate  therefore  recommends  that  it  be  quashed  and  the 
accused  set  at  liberty.*' 

Pbb  Curiam. — As  there  has  been  no  argument,  we  refrain  from 
deciding  whether  the  construction  placed  on  the  word  '^  child  ^'  in 
section  318  of  the  Penal  Code  in  the  case  noted  in  4  Mad.  H.  C.  Appendix 
63  is  correct.  It  follows  Reg  y .,  Berriman  (l)  which  interprets  the  same 
word  in  9  Geo.  IV,  c.  31.  That  case  however  was  doubted  in  Reg  v.  CW* 
Tner  (2)  and  in  a  later  case  Reg  v.  Hewett  (3)  the  question  whether  what 
^as  concealed  was  a  child  or  a  foetus  was  left  to  the  Jury. 

^Criminal  Ruling  55  ef  1894.    Criminal  Beference  No.  US  of  ISM. 
(I)  6  Cos..  SS9.    (S)  9  Cox.,  606.    (3)4F.andF. 
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As,  howeYer,  there  are  no  aggravating  oiroumstanoes  and  the  IXscriot 
Magistrate  has  ordered  release  on  bail,  we  reduce  the  senienoe  to  six 
weeks'  rigorous  imprisonment. 


22  Novembtr  1894.  Jardinb  Ss  Ramadb,  JJ. 

Queeti'EmppeBs  v.  Ramdin.'^ 

Qrimktal  Proeedw  Code  (Act  X  ^  1S8S).  Sect,  164,  W%^AeeH9ed-^Utenmi^U^  Crot^ 
exauinaiUm^Evidenee  Act  (/</l87fi),  See.  145. 

Section  988  of  the  Code  of  Criminal  Procednre  does  not  extend  to  Conrti  of  Ifagittrates 
not  to  depoeitions  not  taken  in  presence  of  the  aociued  :  it  is  a  section  requiring  Terjcarefnl 
nse  by  Courts  of  Session,  and  its  real  scope  is  explained  in  Beg,  ▼.  Afjun  (1).  Such  statements 
may  be  recorded  after  cross-examination  upon  tbem  of  the  witnesses  who  made  them,  which 
would  reveal  discrepanciesi  or  used,  under  section  145  of  the  Indian  Bvidence  Act,  as  a  basis 
of  cross-examination. 

In  this  case  the  accused  were  convicted  by  a  Second  Class  Magistrate 
under  section  25  of  the  Indian  Forest  Act,  1878,  and  fined  in  a  sum  of  Rs. 
50  each.  The  conviction  and  sentence  were  confirmed  in  appeal  by'a  Sub- 
Divisional  Magistrate,  First  Glass. 

Feb  Ouriam. — The  Judgment  and  record  of  evidence  show  that  in^ 
both  the  Gourts  below  the  convictions  were  really  based  upon  certain 
statements  of  witnesses  Deu,  Bhou  and  others  made  before  a  Magistrate^ 
apparently  under  section  164  of  the  Code  of  Criminal  Procedure  he  not 
being  the  trying  Magistrate,  They  were  examined  by  the  latter,  aud  the 
general  tenor  of  their  depositions  amounts  to  a  repudiation  of  their  earlier 
statements.  The  appellate  Court  thought  these  earlier  statements  were 
admissible  on  the  analogy  of  section  288.  We  think  its  view  on  this 
point  have  prejudiced  the  accused.  Section  288  does  not  extend  to  the* 
Gourts  of  Magistrates  nor  to  depositions  not  taken  in  presence  of  the- 
accused.  It  is  a  section  requiring  very  careful  use  by  Courts  of  Session  :  its- 
real  scope  is  explained  in  Reg.  v.  Arjuv,  (1).  The  earlier  depositions  may 
be  recorded  after  the  cross-examination  upon  them  which  reveals  discre* 
pancies.  The  trying  Magistrate  might  have  used  them  under  section  145 
of  the  Evidence  Act  as  a  basis  of  cross-examination.  But  he  went  too  far 
in  using  them  at  the  beginning  of  the  examinations  in  a  >vay  likely  to  stop 
the  witnesses  from  telling  their  own  story.  In  basing  the  convictions  on 
these  retracted  statements  the  two  Courts  below  have  gone  too  far,  as 
upon  theoDi  only  they  are  not  sustainable  in  law. 

We  are  of  opinion  that  the  Court  of  appeal  ought  to  have  examined 
these  witnesses  cb  novo  in  the  usual  and  correct  manner;  and  that  it  should 
do  so  now  on  a  retrial  and  pass  a  new  judgment  on  the  merits. 

*OTiminal  Ruling  56  tf  1894.  Crilttinal  Applicatioss  for  Rerision  Nos.  999,  S60,  and  S61  of  1S94.. 

(1)  11  Bonu  H.  Cm  SSU 
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The  Court,  therefore,  sets  aside  the  judgment  and  orders  passed  by  the 
Magistrate  in  appeal  and  remands  the  cases  to  his  Court  for  re-trial  of  the 
appeal. 


f^9  November  1894.  Jasdikb  A  Ranadb,  J  J. 

Queen-EmppasB  v,  Oom^p.* 

00^  qfBmbap  Municipal  Act  {Bam.  Aei  IIIoflSBS),  Sees.  894  (1),  471-.OIoOTMtMtofi4r— 
Lieenee — Fire»weed~~Pruideney  Magietrate, 

A  Presidencj  Magistrate  majr,  ander  gection  471,  City  of  B^mibay  Maolcipal  Act,  eooTict 
and  punish  any  person  oontiavening  any  proTision  of  section  994,  snb-section  1,  as  for 
instance,  Qsing  any  premises  for  any  of  the  purposes  mentioned  in  that  8ab-«ection  without 
a  license  from  the  Commisiioner. 

The  questions  whether  the  Municipal  Commissioner  refused  the  accused  a  license,  and 
whether  the  refusal  was  legally  justified  are  irreleyant  to  the  determination  of  a  case  under 
the  section. 

This  was  a  reference   by  the  Acting   Fourth   Presidency  Magistrate  of 
Bombay,  who  stated — 

In  this  case  ^^  the  Municipal  Commissioner  has  prosecuted  one  Oomer 
Essa  under  clauses  (b)  and  (d)  of  section  394  of  the  Bombay  Municipal  Act 
of  1888  for  using  a  place  for  sale  or  storage  of  firewood  for  which  the 
Municipal  Commissioner  will  not  grant  a  license.  The  defendant  pleaded 
not  guilty  [and  Eaid  that  Commissioner  wrongfully  withholds  license. 
I  ordered  him  to  vacate  the  place  within  fifteen  days  and  postponed  the 
case  for  further  hearing  to  November  13th  on  which  day  Mr,  S.  G.  Velinkar 
appeared  for  the  defendant  and  argued  that  the  Commissioner  bad  no 
power  to  refuse  a  license  under  section  394  and  referred  to  section  390 
of  the  present  Act  in  which  express  provision  for  refusal  is  made  ;  and 
to  section  225  of  Act  III  of  1872  in  which  power  of  refusal  was  expressly 
given.  In  support  of  his  argument  Mr.  Velinkar  cited  I.  L.  R.,  17  Bom.^ 
781.  I  was  inclined  to  think  that  as  section  894  oi  the  present  Act 
distinctly  states  that  no  person  shall  use  any  premises  &o.  without  a 
license,  the  question  whether  the  Commissioner's  refusal  was  right  or 
wrong  could  not  be  gone  into  in  these  proceedings,  and  that  on  the 
accused's  admission  that  he  had  no  license  he  was  liable  to  conviction 
under  the  section  ;  but  as  there  was  room  for  doubt  I  refer  for  the  opinion 
of  the  High  Court  the  following  questions : — 

(1)  Whether  under  section  394,  the  Municipal  Commissioner  has  the 
power  to  refuse  the  grant  of  a  licensot  on  the  money  being  tendered 
for  the  same. 

(2)  Whether  a  Magistrate  is  not  bound  to  convict  under  the  section  a 
person  admitting  that  he  holds  no  license,  but  pleading  that  he  has  tendered 
money  for  the  license  which  money  is  refused  by  the  Commissioner." 


^Criminal  BuUng  57  o/lS94.    Criminal  Reference  No.  147  of  1S94. 
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Obdbb. — The  question  whether  the  Munioipal  Oommissioner  refused 
the  accused  a  license  and  whether  the  refusal  .was  legally  justified  are 
in  the  opinion  of  the  Court  irrelevant  to  the  determination  oi  this  case. 

A  Presidency  Magistrate  may  under  section  471  of  Bombay  Act  III 
of  1888,  convict  and  punish  any  person  contravening  any  provision  of 
section  394»sub-section  1,  as  for  instance,  using  any  premises  for  any  of  the 
purposes  mentioned  in  that  sub-section  without  a  license  from  the 
Commissioner. 


S  Deeember  1894.  Jabdinb  &  Banadb,  JJ. 

Queen-Emppess  v.  Balappa.* 

Criminal  Procedure  Code  (Act  Xo/lSSS),  Seeg.  S98,  Al^—Betraeted  eonfesnof^^^esMions 
Judge— Charge— Jury-^Indian  Evidence  Act  (/  of  1872),  See.  S4. 

When  a  retracted  confesBion  of  an  accased  iv  tendered  in  evidence  at  the  trial  of  a  case 
tried  bj  a  jnry,  it  is  the  duty  of  a  Jndge  to  determine  the  question  of  its  admiBsibility,  under 
section  398  of  the  Criminal  Procedure  Code  and  section  S4  of  the  Indian  Byidence  Act. 

Where  a  confession  is  retracted  hj  the  accused  on  the  ground  that  it  was  induced  bgr  tor- 
ture, and  especially  the  confession,  after  admissioo,  is  to  be  taken  into  consideration  against 
his  co-accused  under  section  80  of  the  Indian  BTidence  Act,  and  the  accused  has  marks  of 
violence  on  his  body,  it  may  be  the  proper  course  for  the  Judge  to  take  evidence  about  the 
•circumstances  before  admitting  the  confession  in  evidence. 

In  a  case  of  a  retracted  confession,  if  the  committing  Magistrate  finds  marks  of  violence 
•on  th?  bodj  of  the  accused,  he  should  ascertain  from  the  Medical  .Officer  in  charge  of  the  Jail 
whether,  on  arrival  of  the  accused  there,  the  marks  of  violence  on  the  bodj  of  the  accused  were 
then  visible.  , 

Section  418,  Criminal  Procedure  Code,  gives  finality  to  the  verdict  of  a  jury  when  there 
has  been  no  error  of  law  nor  misdirection  and  when  the  Judge  has  concurred  with  the 
majority  of  the  Jury. 

The  accused  was  charged  before  the  Sessions  Judge  of  Belgaum  with 
murder  in  that  he  and  his  companion  waylaid  Ningappa,  the  Patel  of 
Kemankar,  as  he  was  returning  from  home  from  another  village,  and  after 
assaulting  him  threw  his  body  into  a  river.  Owing  to  a  statement  made 
subsequently  by  the  second  assailant  the  river  was  dragged  and  a  skeleton 
recovered  from  its  depth,  which  was  alleged  by  the  prosecution  to  be  that 
of  the  Patel.  The  Sessions  Judge  in  charging  the  jury  said  there  was  in- 
sufficient proof,  in  his  opinion,  that  the  skeleton  was  not  of  Mingappa, 
but  agreeing  with  the  verdict  of  the  majority  of  the  jury  sentenced  the 
prisoner  to  transportation  for  life. 

The  accused  preferred  an  appeal  to  the  High  Court.  The  High  Court 
in  admitting  the  appeal  recorded  the  following  judgment. 

^^  In   this  case    the  Sessions   Judge    convicted   the   prisoner    on   a 
verdict  of  guilty  of  murder,   being   the   verdict   of  3  out  5.     On  reading 
the    Sessions    Judge's    charge    it    would     appear     that     the     identity 
"  ^Criminal  Bmiing  68  of  1894.    Criminal  Appeal  lio.  894  of  1894. 
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of  a  skeleton  found  as  that  of  the   man  supposed   to  be  murdered   was 
chiefly  supported  by  the  retracted  confessions  of  the   present   appellant 
and  his  co-prisoner;   that   the  prisoner's  retracted  confession  was   almost 
the  sole  evidence  on  which  he  could  be  held  to  be  a   murderer  :    and   that 
as  regards  the  two  retracted  confessions  the  Sessions   Judge  left   it   to   the 
jury  to  determine  when  coming  to  their  verdict  whether  or  not   they   were 
irrelevant  under  section  24  of  the   Indian  Evidence  Act,   on   the  ground 
that  they  were  the  result  of  bodily   ill-treatment.     One  of  the  grounds  of 
appeal  is   that   the   prisoner's   confession   was   improperly   admitted    in 
evidence.     The  objection  to  admissibility   does   not   appear  to  have   been 
taken  at  the  time  the  confession  was  tendered  in  evidence,   nor  does  there 
appear  to  have  been    any   ruling   on  the   point   by  the  Court,  i.  6.»«  the 
Sessions  Judge,  at  that  time  or  afterwards.     The  question  of  admissibility 
was  apparently  one  for  the   Court,   under   section  298   of  the  Code   of 
Criminal  Procedure,  and  section  24   of  the   Indian  Evidence  Act :  and  as 
ruled  in  Reg  v.  Navrojee{\),  see  too  Field's  Law  of  Evidence  under  section 
?4  for  that   and  other  cases;   also   Imperatrim  v.    Rupya   (2);   and   /m- 
perontTix  V.  Tulsaji  (3),  as  to  the  duty  of  a  Judge  under  section  298   of  the 
Code  of  Criminal  Procedure;   Desai's  Digest  of  Criminal   Rulings,   Cols. 
70,  162,  aod  Taylor  on  Evidence,  section   22.    The   question   whether   the 
Sessions  Judge  rightly   admitted   the    retracted   confessions,  being   one   of 
law  and  of  the  highest   importance   in   this  particular   case,   the   Court 
admits  the  prisoner's  appeal." 

After  hearing  the  case,  the  Court  recorded  the  following  judgment. 

Per  Curiam.— We  admitted  this  appeal  from  the  verdict  of  a  Jury  for 
reasons  given  in  our  previous  order,  chiefly  with  a  view  to  see  from  the 
record  whether  the  retracted  confession  had  been  rightly  admitted  in 
evidence  by  the  Sessions  Judge.  The  record  shows  that  before  he  recorded 
the  confessions,  he  took  the  evidence  of  the  Magistrate  before  whom  they 
were  made;  and  although  the  prisoners  were  defended  by  a  pleader,  no 
objection  was  raised  to  the  documents  being  read  and  recorded.  The  only 
objection  raised  in  the  evidence  to  the  confession  of  the  appellant 
Ballappa  was  that  it  was  never  made  :  and  as  regards  that  of  the  acquitted 
prisoner  Rama,  the  objection  that  it  had  been  induced  by  torture  stated 
by  that  prisoner  to  the  committing  Magistrate,  was  not  urged  by  the 
pleader  at  the  time  the  Judge  had  to  determine  of  the  admissibility  under 
section  298  of  the  Code  of  Criminal  Procedure.  The  Jury  might  himself 
before  admitting  it  have  taken  evidence  about  the  torture  especially  as 
the  document  was  to  be  taken  into  consideration  against  the  other  prisoner 
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i 
Balappa  under  section  30  of  the  Eridence  Aot.    This  would  have  been  the 

n&ore    proper  course,   especially  as  the  prisoner  Rama  had  marks    of 

▼iolence  on  his  body.    But  as  no  objection    was   made  at   the   time  it   is 

difficult  to  hold  that  the  Judge  committed  an   error   in  law.     We  notioe 

also  that  in  his  charge  to  the  Jury  he  placed  before  them  very  clearly   the 

reasons  tending  to  show  that  the  confession  of  Rama  was  not   made  Tolun. 

tarily,  which  doubtless  tended  to  induce  the  jury  to  acquit  him,  while   they 

oonvicted  the  appellant   Ballappa.    The   responsibility  for   the    verdict 

was  thus  rightly  cast  on  the  jury.    Section  418   of  the   Code  of  Criminal 

Procedure  gives  finality  to  the  verdict  where  there  has  been   no  error  of 

law   nor  misdirection   and   where   the  Judge  has    concurred     with    the 

majority  which  in  this  case  was  3  against  2. 

It  is  to  be  regretted  that  the  committing  Magistrate  did  not  ascertain 
from  medical  officer  in  charge  of  the  jail  whether  on  his  arrival  there  the 
marks  which  the  Magistrate  found  on  the  body  of  Rama  were  then  visible. 
See  our  Criminal  Circular  Orders  page  S,  para  8. 

The  Court  notices  that  the  recommendation  to  mercy  made  by  the 
three  Jurymen  was  based  on  several  weak  points  in  the  evideuce. 

The  Court  dismisses  the  appeal. 


6  December  1894.  Jabdikb  &  Bakadk,  JJ. 

Queen-Bmppess  v.  Panduranir** 

The  Indian  Stamp  Act  (/</lS79),  See,  9  (17),  ArU  52,  S^^BeeHpi-^Stamp. 
JTtf^il,  on  the  facte  of  the  CMe,  that  the  docnment  was  not  a  rennneiatlon  of  a  elaiin,  and 
did  not  oome  within  the  definition  of  'release**  in  Article  54,  Sehedale  I,  of  Indian  Stamp  Act, 
1S79.  The  language  niied  in  the  docnment  brought  it  within  the  wordi  in  the  definition  of 
''Receipt**  which  include  an  acknowledgment  of  tatiifaotion  of  a  debt.  The  fact  that  a  oeparaie 
document  wai  used  rather  than  an  endorsement  on  the  sale  deed  of  the  same  date  did  not 
distinguish  the  ease  from  Reference  from  the  Board  of  BeTenue  under  section  46  of  the  Indian 
Stamp  Act,  1S7S— I.  L.  R.,  10  Bfad^  64. 

In  this  case  A  and  B  had  dealings  between  them.  On  the  accounts 
being  made  up,  Rs.  4,994  were  found  due  by  A  to  B.  A,  instead  of  paying 
this  amount  in  cash,  sold  some  of  his  lands  to  B  for  Rs.  5,499  and  exeout^ 
a  deed  of  sale  which  was  duly  registered.  A,  thereupon,  obtained  from  B 
the  surplus  amount  in  cash  and  a  receipt  for  the  sum  of  Rs.  4,994,  for  the 
purchase-money.  The  receipt  contained  the  following  words : — '<  The  said 
amount,  I  have  received  in  full.  There  now  remains  this  day  nothing  due 
by  you  to  me  in  any  manner  whatsoever/'  It  bore  an  adhesive  stamp  of 
one  anna.  The  Collector  being  of  opinion  that  the  document  was  '^a  release  " 
and  chargeable  under  article  54,  schedule  I  of  the  Indian  Stamp  Act,  1879 
gave  B  an  opportunity  of  paying  the  proper  stamp  duty  and  a  penalty.    B 

^Ofiminal  Ruling  61  rf  1S94«    Criminal  Application  for  Berision  No.  907  ol  ISM. 
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having  failed  to  pay  tbe  same,  the  Golleotor  sanctioned  his  prosecution. 
B  was,  thereupon,  conyicted  and  sentenced  by  a  Magistrate  under  section 
61 1  para  2  of  the  Act.  B,  thereupoui  applied  to  the  High  Court  under  its 
extraordinary  jurisdiction. 

Per  Gubiam. — The  document  treated  by  the  Magistrate  as  a  Release 
under  the  definition  in  Act  I  of  1879 ,  Schedule  154  is  not  in  our  opinion  a 
renunciation  of  a  claim.  The  language  used  brings  it  within  those  words 
in  the  definition  of  **  Receipt  '*  which  include  an  acknowledgment  of 
satisfaction  of  a  debt.  The  fact  that  a  separate  document  was  used  rather 
than  endorsement  on  the  sale  deed  of  the  same  date  does  not  distinguish 
^he  case  from  Reference  from  the  Board  of  Revenue  under  section  46  of  the 
Indian  Stamp  Act  1879:  I.  L.  R.,  10  Mad.,  64.  Holding  the  document 
to  be  a  receipt  and  properly  stamped  and  not  to  be  a  release,  we  reverse 
the  conviction  and  sentence. 

M  Decmher  2894.  Jabdinb  &  BiNAra,  JJ. 

Municipal  Ck>mmi8sion«p  of  Bombay  v.  Cawa^Ji  Byvamji.^ 

City  ot  Bambwf  iiunieipalify  Act  (Bern.  Act  III  of\%%9),  Sse.  402,  Mub'ieeiions  1  &  t;  471 

The  words  of  tection  471,  of  the  Citj  of  Bombay  Municipal  Act,  ISSS,  proyide  a  panish- 
metit  for  contrayenlng  any  provision  of  teotlon  409  (1).  A  person  who  does  what  is  so  distinctly 
prohibited  by  claase  (S)  does,  by  nsnrping  the  powers  yesied  in  the  Corporation  by  clause  (IX 
coBtravene  that  last  mentioned  clause.  The  two  clauses  must  be  read  and  interpreted  together 
in  order  to  give  effect  to  the  policy  and  object  of  the  Legislature. 
\  This  was  a  reference  by  the  Acting  Fourth  Presidency  Magistrate  of 

Bombay^  whose  report  ran  as  under : 

<<  The  Municipal  Commissioner  has  prosecuted  one  Oowasji  Byramji 
Oorwala  for  having  established  a  new  private  market  on  his  premises  at 
Parely  without  the  sanction  of  the  Municipal  Commissioner  in  contraven- 
tion of  section  402,  sub-section  2  of  the  Bombay  Municipal  Act. 

**  The  defendant  admitted  that  a  new  private  market  has  been 
established  by  him  without  sanction  but  he  contended  that  the  market  had 
been  established  more  than  three  months  prior  to  the  issue  of  process  in 
this  case  and  that  therefore  under  the  provisions  of  section  514  of  the 
Act  these  proceedings  are  time-barred,  in  other  words  he  had  committed 
no  offence  whatever. 

**  I  have  found  on  the  evidence  that  the  market  was  established  within 
three  months  before  the  issue  of  process  in  the  case  and  that  the  defendant 
thereby  committed  an  offence  in  that  the  establishment  was  without  the 
sanction  of  the  Municipal  Commissioner  as  required  by  the  Act.  But 
looking  to  the  fact  that  according  to  the  penal  schedule  to  section  471  of 
^Oriminal  Ruling  64  qf  1894.    Criminal  Reference  No.  157  of  18m] 
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the  Act  an  offence  under  section  402,  sub-section  1,  is  punishable  while 
nothing  is  mentioned  as  to  the  punishment  to  be  inflicted  for  an  offence 
under  sub-section  2.  I  have  consented  with  the  concurrence  of  both 
parties  to  submit  for  the  opinion  of  the  High  Court  the  following 
questions  : — 

(1)  Whether  in  view  of  the  fact  that  in  the  schedule  to  section  471 
the  fine  to  be  inflicted  is  for  an  offence  under  section  402  sub-section  1, 
sub-section  2  can  be  so  read  with  sub-section  l,  as  to  make  the  offence  of 
establishing  a  new  private  market  without  the  sanction  ol  the  Com. 
missioner,  in  a  portion  of  the  Oity  not  specified  by  the  Corporation  as  a 
place  where  a  new  market  may  be  permitted,  punishable  with  the  fine 
set  against  sub-section  1  ?  and  if  not 

(2)  Is  the  offence  punishable  in  any  and  if  so  in  what  manner  i 
Order: — The  words  of  section  471  of  Bombay  Act  III  of  1888    provide 

a  punishment  for  contravening  any  provision  of  section  402,  clause  1. 
A  person  who  does  what  is  so  distinctly  prohibited  by  clause  2  does,  by 
usurping  the  powers  vested  in  the  Ootporation  by  clause  1,  contravene 
that  last  mentioned  clause.  The  two  clauses  must  be  read  and  interpreted 
together   in  order  to  give  effect  to  the  policy  and  object  of  the  Legislature. 


1895. 

10  January  1895.  Jabdini  &  Bakade,  JJ. 

Queen-Emppess  v.  Abdul  Rahiman.* 

Criminal  Procedure  Code  {Aet  X  </  18SS),  See,  660— Framtn^  a  ekarge-^Frivolous  eom-^ 
plaint  "Magistrate. 

The  fact  tbat  a  Magistrate  has  framed  a  charge,  under  section  254,  Criminal  Procedure 
Code,  againet  an  accnted  does  not  of  itself  prevent  him  from  holding  after  full  inquiry  tha^ 
the  charge  is  frivolous  and  vexations  under  section  560  of  the  Code  of  Criminal  Procedure. 

In  this  case  a  complaint  was  made  by  one  Jusub  against  Abdul  in 
the  Court  of  the  special  Magistrate,  First  Glass,  in  the  Oantonement  of 
Poona  of  an  offence  of  cheating  under  section  420,  Indian  FcDal  Code,  in 
respect  of  two  ead/ras.  The  Magistrate  acquitted  the  accused  under  section 
258,  and  ordered  the  complainant  to  pay  Rs.  25  to  the  accused  as  com- 
pensation for  bringing  a  "false  and  vexatious  "  charge  against  him. 

The  Sessions  Judge  of  Poona  being  of  opinion  that  the  order  was 
illegal  and  improper  made  this  reference  to  the  High  Court,  observing — 

<(  The  Magistrate  framed  a  charge  against  the  accused,  and  therefore 
it  must  be  presumed  with  a  reference  to  the  provisions  of  sections  253  and 
254  of  the  Criminal  Procedure  Code,  that  upon  the  evidence  for  the 
prosecution  the  Magistrate   was  of  opinion  that  there   was  grouod  for 

*  Criminal  Bultng  2  c/lS95.   Criminal  Reference  No,  166  of  1S96. 
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presuming  that  the  aocused  had  committed  the  offence,  and  that  the 
Magistrate  was  not  of  opinion  that  there  was  no  case  made  out  which  if 
unrebutted  would  warrant  the  conviction  of  the  accused.  After  the  charge 
was  framed  some  evidence  was  recorded  for  the  defence,  but  one  of  the 
witnesses  then  examined  gave  evidence  tending  indirectly  to  corroborate 
part  of  the  evidence  for  the  prosecution  ;  and  the  evidence  of  the  other  two 
was  apparently  not  believed  by  the  Magifl^trate,  but  he  does  not  refer  to 
them  in  his  judgment.  Their  evidence  must  be  checked  by  the  accused's 
own  admission  that  he  was  taken  off  at  once  to  the  police  station  evidently 
in  connection  with  this  charge.  It  does  not  appear  that  the  evidence 
adduced  for  the  defence  had  any  effect  on  the  Magistrate's  mind  and  he 
has  in  his  judgment  disposed  of  the  case  solely  with  reference  to  the 
evidence  for  the  prosecution,  which  was  before  him  when  he  framed  the 
charge.  The  Magistrate  has  given  no  reasons  for  this  change  of  opinion, 
as  to  the  quality  of  that  evidence  ;  and  it  is  difficult  to  understand  how  an 
accusation  supported  by  evidence  which  the  Magistrate  considered 
sufficient  to  justify  the  framing  of  a  charge,  and  which  is  practically 
imaffected  by  any  rebutting  evidence,  could  be  described  as  frivolous 
or  vexatious. 

Order. — The  fact  that  the  Magistrate  framed  the  charge  does  not  of 
itself  prevent  him  from  holding  after  full  inquiry  that  the  charge  was 
frivolous  and  vexatious.  The  record  and  proceedings  are  therefore  returned. 


24  January  1896.  Jardinb  &  Bikads,  JJ. 

Queen-Bmppes0  v.  Posha  Hapl  .* 

Indian  Ftn^  Code  {Act  XLV of  \W(i\  Section.  SOi-^Oharge-^ury^ Sessions  Judge. 

The  prlBoneri  were  arraigned  on  a  charge  of  culpable  homicide  not  amonnting  to  mnrdor 
nnder  section  804,  Indian  Penal  Code.  In  hie  charge  to  the  jury  the  Seaeione  Judge  omitted 
to  point  ont  that  the  section  is  made  np  of  two  parts,  and  the  rerdict  of  gniltj  which  the  jury 
gare,  failed  to  shew  to  whi^h  part  it  was  meant  to  applj.  The  Judge  treating  the  rerdict  as 
found  on  the  first  part  of  the  section  sentenced  each  prisoner  to  transportation  for  life  :^ 

fftfM,  that  there  heing  nothing  in  the  eridence  or  the  charge  to  suggest  that  the  ofi^nce 
would  have  been  murder  but  for  one  of  the  exceptions  to  the  definition  In  section  300  of  the  fVnal 
•Code,  and  as  ererj  thing  pointed  to  the  offence  being  culpable  homicide  not  amounting  to 
murder  and  without  reference  to  these  exceptions,  the  verdict  must  be  treated  as  a  finding  on 
the  second  part  of  section  804  and  the  sentences  of  transportation  for  life  were  therefore  illegal. 
Per  Curiam.— The  Sessions  Judge  ignored  section  342  of  the  Code  of 
Criminal  Procedure,  but  as  the  accused  had  a  vigilant  pleader  there  was 
probably  no  prejudice.  In  the  charge  the  Judge  failed  to  point  out  to  the 
jury  that  section  304  of  the  Penal  Code  is  made  up  of  two  parts :  and  the 
verdict,  therefore,  fails  to  show  to  which  part  it  was  meant  to  apply,  a 
matter  of  great  importance  as  regards  the  punishment.  The  judge  haa 
•Orimima  Buling  4  of  1S96.    Criminal  Appeal  No.  818  of  1S94.  * 
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treated  the  Yerdict  as  found  on  the  first  part.  Haying  regard  to  Criminal 
Ruling  62  of  27th  November  1890  this  Court  called  for  the  record  under 
section  421  and  afterwards  admitted  the  appeal  of  two  of  the  prisoners* 
There  is  nothing  in  the  evidenca  or  the  charge  to  suggest  that  the  oflfence 
would  have  been  murder,  but  for  one  of  the  exceptions  to  the  definition  in 
section  300  of  the  Penal  Code :  every  thing  points  the  offence  being- 
culpable  homicide  not  amounting  to  murder  and  without  reference  to  those- 
exceptions.  We  think,  therefore,  the  verdict  must  be  treated  as  a  finding 
on  the  second  part  of  secti<m  304  in  which  view  the  sentences  of  trans- 
portation for  life  are  illegal.  The  Court  alters  the  sentences  passed  on 
the  prisoners  Poshu  andMarya  to  five  years'  rigorous  imprisonment. 


11  February  18^.  Jardinb  ft  Bakadi,  JJ» 

Queen-Emppess  v.  Bhapmia.* 

Criminal  Pr§§edmre  (Me  (Jet  X  of  1S8S),  Sum.  SOS,  S99  and  dO^^Sttfipns  J^e--Jurr 
'-^Law  to  be  taken  from  the  Judge  and  the  jury  cannot  eeneult  commentary  on  the  Aet-^ 
Questioning  the  Jury. 

The  jory  are  Dot  entitled  to  resort  to  a  commentsrj  on  the  law  dnring  their  coDBoUatioii 
aboQt  the  verdict. 

The  different  duties  of  the  Judge  and  the  jory  are  made  olear  in  section!  S9S  and  S99  of  the 
Code  of  Criminal  Procednre  :  the  jorj  shonld  take  the  law  from  the  Jndge. 

Qaettions  pat  to  a  Jnry  bj  the  Sesalons  Jadge  demanding  their  reasons  for  a6qnflting  the 
accnted  on  the  charge  on  which  the  jnry  have  delirered  an  ananimons  verdict  without  any 
nneertain  sound,  exceed  the  limits  of  questioning  which  the  law  contemplates  t  as  to  the  charge 
where  the  jury  were  not  unanimous  it  was  open  to  the  Judse  to  require  them,  under  section  S02 
of  the  Code  of  Criminal  Procedure,  to  retire  for  further  consideration,  the  Judge  giying  at  the 
same  time  further  directions  ob  matters  of  law. 

Per  Curiam. — The  prisoner  Bharmia  was  tried  in  the  Sessions  Gouit 
at  Belgaum  on  a  charge  of  murder.  The  record  of  the  verdict  is  as 
follows : — ^^  The  Jury  state  through  their  foreman  that  they  find  unani^ 
mously  that  the  accused  is  not  guilty  of  murder :  and  further  they  find  hy 
a  majority  of  four  to  One  that  the  accused  is  guilty  of  yoluntarily  causing^ 
grievous  hurt,  the  remaining  juror  being  of  opinion  that  the  accused  is 
guilty  of  culpable  homicide  not  amounting  to  murder. ''  The  Sessions 
Judge  being  of  opinion  that  the  prisoner  is  guilty  of  murder  has  referred  the 
case  to  the  High  Court  under  section  307  of  the  Code  of  Criminal  Procedure. 
The  careful  charge  delivered  by  the  learned  Judge  shows  that  he  left  it  to 
the  jury  to  consider  whether  the  prisoner  was  guilty  or  not  guilty  of 
murder,  or  culpable  homicide  not  amounting  to  murder.  It  appears  that 
during  their  consultation  the  jury  referred  to  a  copy  of  Mayne's  Penal  Oode 
and  especially  the  section  320,  clause  8  about  grievous  hurt.  The  learned 
Judge  believes  that  this  examination  of  the  law  book   was  ttccompanied 


^Crtminat  Bukng  5  <if  IS96.    Crlmloal  Reference  No.  7  of  1895« 
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by  an  orerloddng  ol  the  points  to  wliioh  the  attention  of  the  Jury  was 
directed  in  the  charge.  We  are  of  opinion  that  the  jury  are  not  entitled 
to  resort  to  a  commentary  an  the  law  during  their  consultation  about  the 
yerdict.  The  differoit  duties  of  the  Judge  and  the  jury  are  made  clear  in 
sections  298  and  299  of  the  Code  of  Gneiinal  Procedure.  The  jury  shouU 
take  the  law  from  the  Judge,  and,  therefore,  when  cases  had  been  cited  to 
tiie  Judge  in  a  legal  argument,  and  he  had  given  an  opinion  on  them,  they 
were  not  allowed  to  be  read  to  the  jury  in  the  address  of  the  prisoner's 
counsel  to  them  :  Beg  v.  PwriA  (1).  Where  the  jury  were  in  need  of 
directions  and  the  Judge  made  orer  to  them  a  (^opy  of  the  Indian  Penal 
Code  leaving  them  to  decide  under  what  section  the  offence  fell,  it  was 
held  that  he  had  failed  in  his  duty  of  ^<  laying  down  the  law  ":  Jotapath  v. 
Qwen-Empreaa  (2).  In  a  civil  ease  where  a  jury  had  been  allowed 
to  take  away  with  them  an  Aot  of  Parliament^  tituM;  ^drcum^tance  waa 
treated  by  Lord  Lyndhwrd  as  favouring  the  view  that  the  jury  had  mis« 
taken  the  law  and  a  new  trial  was  ordered :  Gregory  v.  jTi^s  (3).  When  the 
verdict  had  been  delivered  the  learned  Judge  put  a  number  of  qiMstiona 
to  the  jury  giving  section  303  as  the  authority  for  that  procedure.  That 
section  only  autliorises  ^'  such  questions  as  are  necessary  to  ascertain 
what  their  verdict  is."  As  the  question  of  provocation  had  been  raided  in 
the  arguments  and  discussed  in  the  charge  and  the  verdict  does  not  state 
which  of  the  sections  325  or  335  of  the  Penal  Code  about  grievous  hurt  was 
in  the  opinion  of  the  four  jurymen  applicable  to  the  case,  the  Judge  might 
well,  after  reading  to  them  those  sections  and  giving  proper  explanations, 
have  put  the  question  to  those  four.  As  the  jBfth  juryman  did  not  saj  of 
which  of  the  two  sorts  of  culpable  homicide  mentioned  in  section  304,  the 
prisoner  was,  in  his  opinion,  guilty,  the  same  procedure  might  have  been 
applied  to  him.  We  think  some  of  the  questions  actually  put  to  the  jury 
demanding  their  reasons  for  acquitting  of  the  charge  of  murdegr^  on  which 
charge  the  jury  had  delivered  an  unanimous  verdict  without  any  uncertain 
sound,  exceeded  the  limits  of  questioning  which  the  law  contemplates  : 
Bada  Anna's  oaae  (4).  As  the  jury  were  not  unanimous  the  proper  course 
was,  as  in  the  matter  of  Jhiibhoo  MaMon  {5\  to  require  them  under  sec- 
tion 302  of  the  Procedure  Code  to  retire  for  further  consideration*  W^  are 
also  of  opinion  that  the  Judge  might,  at  the  same  time,  have  given  further 
directions  on  matters  of  law.  It  remains  for  this  Court  to  determine  whe- 
ther the  evidence  shows  so  clearly  that  the  offence  committed  by  the 
prisoner  was  murder  or  culpable  homicide  not  amounting  to  murder  as  to 
justify  us  in   holding  the   verdict  of  the  four  jurymen    to  be  manifestly 

(1)  S  C.  &  P^  94.   (2)  I.  L.  Bh  14  Cah,  164. 
(8)  1  C.  H.  &  B.,  SIO.  (4)  I.  L.  R.,  IS  B«m.,  4&a.        («)  J.  X.  H.,  8  Cal.,  7C4. 
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wrong.  Although  every  witness  has  been  allowed  to  state  the  date  with 
great  vagueness,  it  appears  from  the  first  judicial  confession  of  the  prisoner 
that  the  death  of  his  wife  took  place  on  the  night  of  the  16th  November 
last.  On  the  morning  of  the  17th  November  she  was  found  dead  :  and  there 
Are  several  neighbours  who  depose  that  on  that  occasion  the  prisoner  con- 
fessed that  he  had  "  struck"  her  because  she  had  not  seen  properly  to  his 
food  the  evening  before.  The  Oanarese  and  Mahratta  verbs  used  by  these 
witnesses  do  not  necessarily  mean  **  kill/'  but  this  evidence  shows  that 
the  prisoner  connected  the  death  with  the  assault.  On  the  same  day  he 
confessed  to  the  Magistrate  at  Gokak  that  after  beating  her  on  the  head 
with  a  great  stone  as  she  lay  asleep  he  crushed  her  throat  until  death 
ensued.  On  the  19th  November  he  told  another  Magistrate  that  he  struck 
her  with  a  stone,  and  that  she  died  at  once.  He  was  not  asked  on  this 
occasion  about  the  suffocation.  On  the  14th  December  he  put  forward 
statements  adhered  to  at  the  trial  that  the  stone  had  .slipped  accidentally 
out  of  his  hand  on  to  his  wife's  head,  and  he  denied  that  he  had  ever  said 
he  choked  her.  The  medical  witness  examined  the  dead  body  on  the  17th 
November.  In  his  opinion  the  bruises  on  the  head,  not  having  fractured 
any  bones,  were  not  by  themselves  sufficient  to  cause  death.  The  appear- 
ance that  he  had  observed  pointed  to  suffocation.  On  consideration  of  the 
evidence  it  is  clear  that  the  defence  of  misadventure  is  an  afterthought. 
The  prisoner's  earlier  and  repeated  story  was  that  he  had  killed  the  woman 
he  being  at  the  time  exasperated  against  her.  The  means  used  and  the 
deadly  result  combine  to  raise  the  safe  inference  that  his  intention  was 
to  kill.  We,,  therefore,  concur  in  the  opinion  recorded  by  the  Sessions 
Judge.  The  child  who  depose  to  seeing  her  father  killing  her  mother^ 
may  be  a  true  witness;  but  we  cannot  place  much  reliance  on  her  state- 
ments. It  is  also  difficult  to  form  a  full  opinion  on  all  the  circumstances 
itcting  on  the  prisoner  at  the  time.  The  Court,  therefore,  refrains  from 
passing  sentence  of  death;  but  convicts  the  prisoner  of  murder,  and  under 
section  302  of  the  Indian  Penal  Code,^  sentences  him  to  transportation 
for  life. 


H  February  1806.  Jabdink(&  Butadi,  JJ- 

Queen-BmppeMi  v.  Dhondt  Manku.'* 

Tk$  BmbQy  DistHei  Ploliee  Aet  (IF  of  1S90),  Section  ^t-^Oruelly winter pretathn. 
To  support  s  eonylotion  under  section  6S  of  the  Bombay  District  Police  Act,  ISSO,  it 
ohonld  befoand  as  s  fact  that  pain  or  snffbring  has  been  inflicted. 

On  the  25th  March^   1894,  the  accused,  a  driver  employed   by  one 
dak  Contractor,  drove   a  phaeton  from  Wathar   Station  to  Circle   Wadi 
^Oriminal  Ruling  6i|f  1S96,    Criminal  Reference  No^  IS  of  1S9S. 
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(a  hamlet  at  about  6  miles  distance)  with  two  ponies  at  2  P.  M.  He  again 
drove  his  empty  Phaeton  with  the  same  ponies  from  Oirole  Wadi  to  Wathar 
at  about  10  p.  M.  and  for  a  third  time  the  same  ponies  were  driven  back 
to  the  hamlet  at  about  2  a*  m*  on  the  morning  of  26th.  He  was,  there- 
forCy  charged  with  cruelly  treating  the  animals  under  section  62  of  Bombay 
Act  IV  of  1890. 

The  District  Magistrate  of  Satara  referred  the  case  to  the  High 
Court  observing:— ^' The  journey  of  about  18  miles  which  the  pair  of  poniea 
was  required  to  travel  within  12  hours^  i.  e.f  from  2  P.  M.  to  2  a.  m.  is 
not  excessive  as  the  ponies  has  had  rest  in  the  meantime  and  the  road  is 
very  good  one.  There  was,  therefore,  no  ill-treat  ment  within  the  mean* 
ing  of  section  62  and  section  1  of  Bombay  Act  lY  of  1890." 

Per  Ouraim  : — We  are  of  opinion  that  the  view  taken  by  the  District 
Magistrate  in  this  reference  is  correct,  being  supported  by  Ford  v.  WUey 
(1)  where  the  meaning  of  the  word  **  cruelly  "  in  12  &  13  Vict.  c.  92 
section  2  is  fully  discussed.  It  is  obvious  that  the  language  of  section  62 
of  Bombay  Act  IV  of  1890  has  been  adopted  from  that  section  from  the 
Act  of  Parliament.  We  think  it  is  essential  to  a  conviction  that  it  should 
be  found  as  a  fact  that  pain  or  suffering  has  been  inflicted  and  that  as 
this  has  not  been  found,  the  conviction  is  bad.  The  Court,  therefore,  seta 
it  aside  and  directs  that  fine  be  returned. 


SO  February  1895.  Jabdinb  &  Ranadb,  J  J. 

Queen-BmppesMi  v.  Valt  Mahomed.* 

CHminal  PiFoeedure  Code,  {Act  X  of  ISSS,)  See.  42\^Appeal^Diimiuai^Noi^-<ippemran'' 
ee  rfafftUanU 

It  is  not  competent  to  a  Sessions  Judge  to  reject  an  appeal  nnder  section  4tl,  Criminal 
Procedare  Code,  withont  pemsing  the  record  on  the  ground  that  there  was  no  appearance  for 
the  appellant  either  Vj  counsel  or  in  person,  because  if  the  appellant  is  content  to  leave  the  ques* 
tion  of  admission  or  rejection  to  be  determined  bj  the  Sessions  Judge  on  the  papers^  the 
Sessions  Judge  is  bound  to  peruie  them,  and  the  appellant  is  not  bound  to  appear  a  second  time^ 
eithsr  bj  counsel  or  in  person. 

Thb  accused  was  convicted  under  section  498,  Indian  Penal  Oode,  hj 
the  Oity  Magistrate  of  Ahmedabad. 

Against  this  conviction  he  presented  an  appeal  to  the  Sessions  Court 
at  Ahmedabad,  but  that  Court  dismissed  his  appeal  on  the  ground  that 
there  was  no  appearance  for  the  accused  either  by  counsel  or  in  person. 

The  accused,  thereupon,  applied  to  the  High  Court  under  its  revisionary 
powers  for  an  order  to  have  his  appeal  reheard  by  the  Sessions  Court. 

«  Oriminal  BuUng  7  €f  IS96.    Crii^sal  Application  for  Revision  No,  S«  of  ISwi 
(1)  L.  B.,  as  Q.  B.  D.,  S08« 
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Pbr  Curiam  .'—FoUowpig  Emprem  t.  Demhwnkar  (1)  and  Qymm 
EmpresB  y.  Pohpi  and  othere  (2),  the  Oourt  sets  aiide  the  order  of  the 
Seitions  Judge  rejecting  the  appeal  under  seotion  421  of  the  Code  of 
Criminal  Procedure. 

We  are  of  opinion  that  if  the  appellant  was  content  to  leaTe  the 
question  of  admission  or  rejection  to  be  determined  by  the  Sessions  Judge 
on  the  papers^  the  Judge  was  bound  by  Section  421  to  peruse,  he  was 
within  his  rights.  He  may  have  had  nothing  further  to  show  to  the 
Sessions  Judge  and  was  not  bound  to  appear  a  second  time  either  personally 
or  by  his  counsel. 

The  Court  now  directs  the  Sessions  Judge,  after  appointing  another 
day  whereof  notice  should  be  given,  to  rehear  the  appeal* 


£1  Ftbruarp  1896.  Jasdtni  k  Bavadi,  JJ. 

Queen-BmppesM  v.  Vasta  Jebhsuu'* 

TKe  Bombay  nilag$  Foli^  Act  (Vm^flM),  See.  W^Inguett^Mice  Paiel^Dutp. 

The  inqoeit  which  lectloii  11  of  the  Bombay  VilUge  Police  Act,  1867,  reqniref,  muit  be 
keldybrtA-M^l^iothatall  the  circamttanoet  of  the  murder  maybe  reported  forth-with  to  the 
Diftriet  Felice. 

Thii  law,  which  impoeei  on  the  Police  Pstel  the  dntj  of  holdiag  an  iaqnest,  and  arreeting 
the  mnrdereri,  and  empowers  him  to  take  CTidence  on  oath,  is  obrioiulj  intended  to'make  Jnetlce 
effectual  bj  means  of  prompt  inqniry  in  the  face  of  all  the  ▼illagers,  and  by  delivery  of  a  verdict 
-of  men  not  open  to  the  tnipicions  of  nndoe  seal  often  alleged  against  the  District  Police.  Like 
any  other  Coroner's  inqaest,  it  saves  the  innocent  from  false  charges,  as  people  are  not  likely  to 
bring  each  charges  against  an  innocent  man,  when  they  liave  kept  silence  at  the  inquest. 

Pbb  Gubiah. — ^There  can  be  no  doubt  that  Purshotam  was  murdered 
tnder  the  noonday  sun  in  one  of  the  fields  of  Bisodra  on  the  14th  Norember, 
1894.  The  serious  question  which  the  Courts  have  to  decide  is  whether 
the  prisoners  Yasta  and  Bapudia  committed  that  murder.  They  hare 
denied  it  from  the  beginning  and  they  asserted  the  defence  of  alibi. 
Before  dealing  with  the  evidence  of  the  two  eye-witnesses  and  the  other 
two  men  who  saw  the  two  prisoners  before  and  after  tixe  nuirder,  tiiree 
important  considerations  present  themselves :  (1)  The  defence  has  never 
suggested  any  other  person  as  the  murderer  ;  (2).  No  attempt  has  been 
made  to  prove  the  defence  of  cUHbi ;  on  the  24th  November  both  the 
prisoners  told  the  Magistrate  that  none  of  the  four  important  witnesset 
were  at  enmity  with  them.  It  has  also  been  argued  that  many  other 
people  must  have  been  within  sight  and  hearing  of  the  murder.  If  so, 
these  people  might  have  been  called  by  the  prisoners.  There  is  nothing 
in  the  evidence  to  show  that  there  were  other  persons  near  the  scene 
plougfaingy  manuring  or  sowing  the  field  or  eating  the   mid-day    repast. 

(l)Cr.  B.,  11  ef  ISM.  (S)  1. 1*.  B,,  IS  AlU  ITU 
•OrimUml  Bmling  S  «f  ISM.     Coallnaation  Case  Ne.  1 ;  Oriminal  Appeal.  No.  17  of  ISSS. 
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,    At  the  trii^l  the  prisoner  Bapudia  alleged  enmity  on  the  part  of  all  the 
four  witnesses.    The  prisoner ,  Yasta,  however,  had  nothing  to  say  against 
the  eyewitness  Rupa  and  the  KoU  oultiTator  Parbhu  who  says  he  saw  the 
.two  prisoners  in  the  neighbourhood  carrying  bill  hooks.    After  considera- 
tion of  Mr.   Mamekehah's  arguments  on  behalf  of  the   prisoners,  we  see 
no  reason  to  differ  from  the  careful  estimate  of  the  evidence  of  the  four 
witnesses  formed  by  the  learned  Judge    below.     Their  statements  are 
corroborated  by   most  of  the  other   witnesses,  and  also  by  a  report  which 
the  Police  Patel  made  to  the  Chief  Constable  of  the   Ankleshwar  Taluka 
the  same   afternoon  (Bxhibit  B)  which  mentions   that  the  witness  Deva 
came  and  informed  that  Parshotam    had  been  killed  by  the  two  prisoners. 
Mr.  Mamkshah  has  led  great    stress  on  the 'fact  that  in   an  earlier 
report  sent  by  the  Police   Patel  to  the  Panoli  Police  Station  neither  the 
name  of  the  informant  nor  the  murderers  is  given.  This  report  does  not 
corroborate    the     iPolice      Patel's    evidence     contradicted     by    Bhagu, 
that  it  was  Bhagu   who  first  informed  him   of  the  fact  of  the  murder. 
The  Patel   swears  that  he    sent  off    this    first  report    which  he  says 
he  wrote  himself,  before  he  had  been  told  by  any  body  who  had  committed 
the  murder,  and  that  he  did  not  even  take  the  trouble  to  ask  Bhagu   who 
had  done  it,  such  behaviour  on  the  part  of  a  Police  Officer  may  well  arouse 
suspicion  of  partiality  or  corrupt  motive.     It  helps  to   screen  the  guilty, 
as  it  is  a  plausible  argument  that,  if  the  Patel  had  been  given  the  names 
of  the  murderers  by  the  eye  witness,  he  would  have  mentioned  •  thepi  in 
the  report  written  immediately  afterwards,  and  that  the  omission  in  th^ 
report  to  name  the  murderers  that  they  were  not  named  at  the  time  by 
the  eye  witness,  but  afterwards  and  falsely  and  under  corrupt  and  factious 
influence.    Again  such  behaviour  of  a  Police  Officer  tends  to  put  innocent 
people  in  jeopardy  aa  there  is  no   written   evidence  of  the  eye  witness's 
statement  and  it  is  thus  easier  for  him  to  change  and  to  name  innpceut 
men  as  the  murderers  under   the  corrupt  and  factious    influence  which 
.^Owund  in  such  a  village  as  Siedora.    The  Patel  did  not  even  proceed  at 
oace  to  ihfi  place  wWe  the  corpse  lay  or  take  any  measures  to  arrest  the 
murderers.    He  sent  several  village  Policemen  to  the  spot  merely  to  verify 
the  information  about  a  murder  having  been  committed.     He  confirma 
the  statement  of  Purshotam's  widow,  Bai  Keiar,  that  she  raised  her  voice 
and  openly  taunted  him  with  his   manifiest  indifference  in  the  matter 
It  would  appear  ((hat  he  sent  off  both  the  reports  before  he  had  viewed  the 
corpse.    The  widow,  other  relations  and  villagers  had  collected   around  it- 
and  the  names  of  the  murderers  had  been  made  public  by  the  time   when' 
4ifter  writing  his  first  report  t|ie  Patel  was  going  to  the  place  of  the  corpse' 
JLaoldmanQanesh,  the  Patel  of  another  village  called  KuUadra,   having 
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been  sent  for  by  the  widow  had  arrived  on  horse-baok  from  that  village 
before  him,  and  after  seeing  the  corpse  was  riding  on  to  Sisodra  when  he 
met  the  Patel  and  upbraided  him  for  his  delay  in  doing  his  duty  and 
insisted  on  his  reporting  the  names  of  the  murderers.  Whatever  corrupt 
intentions  the  Patel  may  have  had  at  first  appear  to  have 
been  frustrated  by  the  publicity  the  names  of  the  murderers  had  got 
through  the  mouths  of  Deva  and  the  widow  who  had  been  told  these 
names  by  Bhagu  the  witness  who  saw  the  murderers  running  away  and. 
by  the  assistance  of  the  Patel  of  the  other  village  that  this  Police  Patel 
should  do  his  duty.  The  latter  was  thus  forced  to  report  the  names  ;  and» 
albeit  his  evidence  is  relied  on  for  the  prisoners  to  discredit  the  eye- 
witnesses,  the  Patel ,  however  partial  his  intentions  may  have  been,  was^ 
in  the  face  of  this  report  unable  to  screen  the  prisoners  by  denying  that 
they  were  named  as  the  murderers  that  very  after-noon  before  even  the 
Patel  had  viewed  the  corpse  lying  in  the  field,  and  also  unable  to  put 
innocent  men  in  jeopardy  by  alleging  that  they,  and  not  the  prisoners,, 
had  been  named.  The  Patel  deposes,  that  he  made  no  inquiries  about 
the  horse  on  which  the  murdered  man  was  riding  or  about  the  cloth  and 
shoes  which  had  fallen  off.  This  accounts  for  the  absence  of  evidence 
fully  explaining  how  Purshotam  parted  from  the  horse.  The  eye-witness 
say  nothing  about  this,  the  murder  took  place  in  a  field,  and  it  would  seem 
that  until  the  dismounted  Purshotam  sought  safety  by  running  on  foot,  he 
must  have*  come  along  the  lane  which  is  shut  off  as  the  Patel  says,  from 
the  field  by  high  hedges.  No  inquest  on  the  dead  body  was  held  by  the  PateL 
None  was  held  by  the  Police  till  the  next  day.  Here  again,  as  the  Police 
Patel  admits,  he  completely  failed  in  the  duty  imposed  on  him  by  clear 
statute  law.  This  law  which  imposes  on  the  Police  Patel  the  duty  of  holding 
an  inquest  and  arresting  the  murderers  and  empowered  him  to  take  evidence 
on  oath  is  obviously  intended  to  make  justice  effectual  by  means  of  prompt 
inquiry  in  the  face  of  all  the  villagers  and  by  delivery  of  verdict  of  men 
not  open  to  the  suspicions  constantly  cast  on  the  District  Police.  Like- 
any  other  Coroner's  inquest,  it  saves  the  innocent  from  false  charges,  as 
people  are  not  likely  to  bring  charges  against  an  innocent  man  when  they 
have  kept  silence  at  the  inquest.  Like  the  Coroner's  inquest  it  also 
records  the  evidence  and  circumstances  justifying  the  accusation  of  the 
man  denounced  or  appearing  to  be  the  murderer.  The  law  to  which  we 
allude  was  enacted  as  statute  in  Regulation  4  of  1818  which  professes  to 
be  founded  upon  ancient  usage  of  the  country.  It  wi^s  re-enacted  in  1827 
by  the  Government  of  Mr.  Mountstuart  Elphinstone,  and  again  in  Bombay 
Act  VIII  of  1867,  sections  10  to  13,  the  Village  Police  Act,  promoted  by  a-. 
Qovernment  of  which  Sir  Bartle  Frere  and  Sir  B.  Ellis   were  members.. 
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These  eminent  statesmen  knew  the  usages  of  the  country  well  and  Mr. 
£lphinstone's  report  on  the  Decoan  shows  in  detail  the  immense  value 
of  the  Village  Police  establishment  and  how  the  Patel  through  its  means 
knows  all  that  goes  on.  The  procedure  by  local  officers  and  jury  of  the 
vicinage  much  resembles  that  of  the  old  English  jury.  The  directions 
given  by  the  laws  framed  by  these  Governors  of  Bombay  bear  many 
resemblances  to  those  in  the  statue  De  Officio  Goronatoris  4,  Edward  I, 
as  any  one  may  see  in  the  chapter  on  Coroners  in  2  Hawkins'  Pleas  of 
the  Or^wn.  At  that  time  in  England^  as  in  Gujarath  &nd  the  Deccan  to-day, 
there  was  great  risk  that  murderers  would  remain  undetected  unless  the 
local  officers  made  prompt  and  skilful  inquiry  and  the  superior  Courts 
has,  as  that  old  statute  shows,  to  graple  with  the  injury  to  justice  caused 
by  the  laziness,  corruption,  and  stupidity  of  Coroners;  and  the  indifference 
ttnd  corruption  of  the  people  of  the  place  where  the  dead  body  lay.  But  the 
Parliament,  the  Crown,  and  the  Courts  continued  to  compel  both  Coroner 
and  people  to  do  their  duty  ;  so  that  now  it  is  a  rare  occurrence  for  a  Coroner 
^0  refuse  to  hold  an  inquest  in  a  proper  case  of  sudden  or  suspicious  death. 
In  this  country,  both  in  Gujarath  and  the  Eonkan  and  the  Deccan  such 
omissions  have  lately  been  frequent,  and  for  years  it  has  been  the  practice 
of  this  Court,  without,  we  believe,  assuming  a  jurisdiction  over  the  Patels, 
in  these  matters  to  draw  the  attention  of  the  authorities  to  their  illegal 
omissions.  We  have  lately  had  to  comment  on  a  number  of  such  cases 
in  which  with  a  dead  body  lying  murdered  in  the  village  the  Patel  has 
held  no  inquest  to  all.  We  have  also  lately  had  several  cases  in  which 
immediately  on  the  occurrence  of  a  murder  false  statements  were  made 
sometimes  by  means  of  a  conspiracy  in  order  to  convince  of  a  capital 
crime  perfectly  innocent  relations  of  the  man-slayer.  The  public  order 
<lepends  on  every  officer  doing  such  duty  as  the  law  assigns  to  him, 
4^nd  those  who  have  to  detect  crime  may  not  at  mere  caprice  refuse 
to  do  this  duty :  In  Be  OaneA  Sathe  (1).  Nor  is  a  Magistrate  of  any  grade 
to  be  listened  to  if  he  excuses  his  ill^al  omission  to  act  by  some  corrupt 
motive  or  by  pleading  cowardice  :  Queen-Empress  v.  Magavlal  (2).  Until 
the  law  is  repealed  it  must  be  acted  up  to.  Duty  is  very  often  to  be 
performed  under  irksome  circumstances  even  at  risk  and  danger.  No 
one  ever  said  that  the  path  of  duty  lay  all  among  the  roses.  But  then  the 
"Public  office,  besides  its  emoluments,  for  this  reason  carries  honour 
with  it  which  other  people  do  not  eigoy,  and  if  a  man  is  too  stupid  or  too 
corrupt  or  too  cowardly  to  perform  the  duties  the  various  laws  compel 
him  to  do  what  is  right  or  punish  him  and  remove  him  from  office.  There 
is,  as  the  learned  Judge  points  out,  a  need  of  better  justice  at  Sisodora  than 
(1)  I,  B.,  IS  Bom..  60S.    (S)  L  L.  B.,  14  Bom.,  ISS. 
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now  exists.    In  tlie  murder  of  ythich  the  deeeased  Purshotam  was  in   189$ 

acquitted  by  this  Court  no  inquest    appears    to    have    been    held — 

a    fact    of  great    importance    in    connection    with    the    reasoms    whjr 

all  the  persons  charged  were,  acquitted  either  at   the   Sessions  or  by  the 

judgment  of  BayUy  and  Ftdton^  JJ.,  in  appeal.    The  man  ICanchhi  than 

murdered  had,  it  appears,  also  been  accused  or  discharged  of  a  murder 

himself*    The  present  grievous  crime,  the  third  of  these   murders,  and 

one  committed  in  broad    day   would  possibly  have  gone  undetected  if  the 

Patel  of  Euldra  had  not  by  his   personal  action  forced  this  raluctant 

Fatel  of  Sisdora  to  do  the  very  small  part   of  his  duty  which    consisted 

in  reporting  the  names  of  the   murderers  and  his  informant  to  the  Chief 

Constable.    It  may  be  that  strong  influences  of  faction  pervade  the  vill^ge^ 

and  that  this  Police  Patel  is  afraid  to  act  against  the  supposed  views  of  a 

powerful  villager,  although  apparently  this  Patel  can  read  and  write.  The 

.refusal  to  hold  the  inquest  which  secticm  11  of  Bombay  Act  VIII  of  1867 

requires  to  be  heldforth/wUhf  so  that  all  the  circumstances  of  the  murder 

may  be  reported  forthwith  to  the   District  Police,   is  in  the  present  case 

made  more  startling  by  the  great  delay  of  the  Patel  in  even  going   to  look 

at  the  corpse  and  his  confessed  and  culpable  indifference  as   to  who  the 

murderers   were.     All  this   behaviour  stops   the  production    of  evidence 

in  the  village  and  enables  the  guilty  to    escape  from  the  village;  and  as 

the  District  Police  must  be  greatly  hampered  by  not  getting  the  full  report 

in  writing  of  the  inquest  under  section  11,  the  murderer  may  escape  from  the 

District  altogether,  as  on    such  a   report  as  that  first  sent  by  this  PateL 

they  are  unable  to  inform  the  other  Police  stations  of  the  names   and 

descriptions  of  the   murderers.     What  is   meant  by  the  words  ^'all  the 

circumstances  of  the  case"  in  the  Village  Police  Act  can   be   understood 

if  we  look  at  what  the  Coroners  had  to  do    (See  Reeves  History  of  Englisk 

Law  ;  1-122,    11-66)   knd  the  authorities    mentioned  in    Hawkins,    P.. 

C.  about  these   words.     We  think,  therefore,   that   whether  or  not   the 

Governor  in  Council  has  yet  directed   any   inquiry  by  the  Collectors  and 

Magistrates  as  to  the  disr^ard  of  the  rules  of  the  Village  Police  Act  about 

the  Patel's  duties  when  a  murdered  corpse  is  found,  the   present  case, 

more  than  most  others  in  which   we  have  commented  on  the  n^lect  di 

those  rules,  is  one  to  which  we  should  direct  the  attention  of  that  high 

authority,  this  being  apparently  the     third   murder,  the  last  murderer 

having  remained  unpunished  in     1893.    We  are  of    opinion  that  the 

convictions  of  the  two  prisoners  for  murder  are  Justified  by  the  evidence 

which  we  have  considered  in  the   utmost  detail  and  with  the  help  of  all 

-the  arguments.    Our  constant  dealing  with   these  cases  does  not  lighten 

this  labour  ;  our  experience  even  makes  it  hevier,  as  it  opens  more  «venues 
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ftr  iMf^img  ^miBUoe^  howeTer  dear  and  plausible  it  seems.  We  tkink, 
however,  that  the  etUUace  iAllusoaeejiistiIes,iiotoaly  the  Gonvictionsy 
but  also  the  two  sentences  of  death  and  these  we  confirm. 


$1  FOrmirp  1895.  Jabdihb  &  B4NADi«  JJ. 

Queen-EmppesHi  y.  Al>|dul  Aziz.^ 

DfstrM  Muwidpal  Act  (Bom.  Act  rTo/lSTS)— AmoJ  CodM  (Aet  XLr€flSeO),8ee$.  4a6, 
AM^^M^Meki^-^Eemoving  a  barricade  placed  by  MwdoipcMt^f, 

It  i^  00  jniiohief  if  a  person  innocentlj  remaFOf  a  kirtieftcle  placed  hf  a  Manicipalitgr  an  a 
jdeee  of  land  In  front  of  hii  home,  whieh  i^P^Tea  Me  ingrefs  an4  egrev  to  or  from  tJie  laid* 
bonse. 

Thb  accused  was  convicted  of  the  offence  of  mischief  under  section 
434,  Indian  Penal  Oode,  and  sentenced  to  pay  a  fine  of  Rs.  20,  under  the 
following  circumstances.  The  Surat  Municipality  acquired  under  Act  X  of 
1870  certain  pieces  of  open  ground  for  widening  a  street  from  Nasrudin, 
father  of  the  accused  amcHigst  others  and  the  awards  were  determined 
by  this  Court  on  the  26th  October  1891.  Subsequently,  the  Municipality 
came  to  the  conclusion  that  the  road  was  wide  enough  without  the  newly 
acquired  pieces  of  open  ground  and  resolved  to  sell  them.  In  persuance 
of  this  resolution  a  barricade  was  on  the  '*!24th  November  last  erected  in 
front  of  Nasruddin's  shop.  For  removing  this  barricade  the  accused  was 
convicted  and  fined*  ^ 

The  Sessions  Judge  of  Surat,  made  tkis  reference  to  the  High  Oourt, 
observing: — ^'I  have  visited  the  place  and  I  must  say  that  no  grosser  infringe- 
ment of  private  rights  by  a  corporate  body  than  this  has  ever  been  broughit 
to  my  notice.  Thd  barricade  which  has  been  re^rected  by  the  Municipality 
practically  bars  all  access  to  the  premises  of  the  accused  man  from  the 
public  road.  He  can,  it  is  true,  squeeze  himself  in  between  the  Icbst  post 
and  the  wall,  but  the  Municipality  have  obviously  no  authority  to  inter* 
fere  with  the  open  right  of  way  he  has  always  enjoyed.  It  is,  I  think 
certain  that  a  Municipality  has  no  legal  authority  to  obstruct  any  one's 
right  of  way  as  they  have  done  here,  and  I  am  of  opinion  that  the  accused 
committed  no  offence  whatever  in  pulling  down  the  barricade  in  question." 

PsR  CuBiAH.-*I9ke  eenviotion  is  bad  as  the  intent  described  in  section 
425  of  the  Indian  Penal  Code  is  not  found  by  the  Magistrate  and  cannot 
reasonably  be  inferred  from  the  evidence  by  this  Court.  The  accused 
appears  to  have  thought  he  was  abatin|f  a  nuisance :  and  the  case  of  the 
Kvng  V.  Ru89d{\)  somewhat  supports  that  view.  The  Court  reverses  the 
conviction  «nd  sentenccL 


•OnmlMi)  tt/tAing  10  qf  1SS(5.   CrimHial  Befejrenee  Ho.  9S  of  ISSft.    (1)^  B.  &  C.,  006 
94 
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1$  March  1895.  JiSDivx  &  Bakadk  JJ. 

Queen-BmppeM  v*  Vaja  RalJI.^ 

Oriminal  Procedure  Code  {det  X  nf  188t)  8ee^  %Q%^PraeiUe, 
Seotlon  S09.  Criadiuil  Procedure  Code,  188S,  commented  on. 

In  this  cassi  the  prisoners  were  oommitted  to  the  Court  of  Sessioas 
for  trial  under  sections  148,  149,  307,  325,  326,  Indian  Penal  Code,  and 
convicted  under  sections  147,  148,  149,  and  325  of  the  Code. 

PsR  Curiam.— We  regret  that  the  time  of  the  Court  of  Sessions  and  the 
High  Court  should  have  been  taken  up  by  this  case.  The  Magistrate 
had  jurisdiction  over  all  the  cnarges  except  that  of  attempt  at  murder 
raised  on  the  evidence  of  witnesses  about  Gaba  being  thrown  into  a  well. 
Neither  the  Judge  nor  the  assessors  believe  that  story  at  all :  and  it  is 
far  too  flimsy  for  any  one  to  believe  it.  Gaba  was  not  in  the  least  hurt : 
and  it  is  clear  that  if  he  ever  was  in  the  well  he  jumped  in  of  his  own 
accord  and  he  knows  how  to  swim.  We  think  the  attention  of  the 
Magistrate  should  be  drawn  to  Qiieen  v«  Kriakto  (1)  e^nd  iMchTnan  v. 
«/ua{a  (2)  as  interpretations  of  section  209  of  the  Code  of  Criminal  Proce- 
dure Even  if  the  judgment  of  West  J.  in  Qaeen-Empress  v..  IfamdeQ  So^ 
a;i(3),  where  that  section  is  interpreted  in  the  light  of  very  different  words  of 
an  English  Statute  is  a  correct  interpretation  of  the  law,  we  think  that  if  the 
Magistrate  had  examined  the  witnesses  m^re  carefully,  he  could  have 
'seen  that  there  was  no  truth  in  their  story  about  this  harmless  ducking. 
There  was  doubtless  a  fight  in  which  Soma  and  Amra  got  hurt.  But  the 
circumstances  are  not  those  deposed  to  by  Soma  and  his  witnesses  ;  and  we 
quite  agree  with  the  assessors  in  their  reasons  for  holding  that  on  such 
very  false  and  cntradictory  depositions  it  would  be  unsafe  to  convict  the 
prisoners.  As  one  among  thepe  many  glaring  discrepancies  we  may  refer 
to  a  deliberate  statement  of  Soma  that  two  of  the  persons  charged,  one 
of  them  being  the  prisoner  did  not  strike  him. 

We  reverse  all   the   convictions  and  sentences  and   acquit   all  the 
prisoners. 


IS  March  1S95.  Jardinb  &  Ranadb,  JJ. 

Queen-Emppess  v.  Bepkta  Maiikla.t 

Criminal  Procedure  Code  {Act  X  of  1882),  See,  808— ^tfjiofif  Judge^Oharge-^Jurp^ 
Verdict^ 

In  a  trial  hf  the  Jory,  the  SesBions  Jodge  oaght  to  call  on  the  Jar  j  under  seotion  808  of 
the  Code  of  Criminal  PrjBcedore,  to  return  a  verdict   on  each  one  of  the  heads  of  charge. 

If  the  trial  is  for  murder  of  two  persons,  and  the  jury  return  a  verdict   of  gnll^,  the 

•  Orimifial  RuUmg  18  ^  1895.    Criminal  Appeal  Vo.  80  of  1895. 

VI)  14  W.  B.,  16.    (S)  I.  L,  B.,  5  All,  161.     (8)  I.  L.  B.,  11  Bom.,  87S. 

iOriminal  Buling  U  o/l895.    Criminal  Beferetace  No.  80  of  1895. 
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BeMtooi  Jndge  oug In  to  Moerliin  wbilher  tlie  Terdlet  reUtet  to  tlM  killing  gf  wt  w  the  other  , 
«r  both.  ^ 

PsR  OuRiAic^Under  seotion  303  of  the  Oode  of  Oriminal  Procedure 
the  Sessions   Judge  ought  to  have  called  on  the  jury  to  return  a  verdict 
on  each  one  of  the  heads  of  charfi^e  :  and  he  should  have  ascertained  whether 
the  verdict  of  guilty  of  murder  related  to  the  killing  of  Rama,  Otgi  or  both. 
The  Judge  has  differed  from  the  verdict  as  regard  the  prisoners  1  and  2 
And  referred   their  case  under   section  307.     It  appears  from  his  charge 
that  the   evidence  was  placed   in  full  detail  before  the  jury.     The  verdict 
of  guilty  shows  that  the  jury  disbelieved  the  defence    of  prisoners  1  and  2 
who  at  the  trial  pleaded  complete  ignorance  and  alibi.    The    Judge  also 
believes  the  eye-witnesses  as   to  the   presence  of  three   prisoners  at  the 
murder  and  also  believes  the    retracted  confessions.    We  see  no  reason  to 
differ  from   him  on   these   points.     The   pleader  for   the  appellants  has 
admitted  that  they  must  have  been  present,   and  has  relied  on  the  excuse 
stated  in  those  confessions  that  three  prisoners  were  present  as  unwilling 
lookers  on  coerced  by  prisoners  3  and  4  and  are  not  liable   as   abettors. 
The  Judge  stated  to  the  jury  that  prisoners  1  and  2  were  in   his  opinion 
mere  unwilling   lookers :  on  and   after  the  convicting  verdict  the  Judge 
ikdheres  to  this  view  and  thinks  they  should  be  acquitted  on  the  ground 
that  they  are  in  precisely  the  same  position  before  the  law  as  the  innocent 
witnesses  who   were  roused  from  their   sleep  by  the  burning  of  the  house 
and  the  murder  of  the  inmates.    The  jury  are  the  judges  of  the  facts,  and 
we  are  of  opinion  that   on  the  facts  their  verdict    is   subsequently  right. 
The  case  of  prisoners  1  and  2  is  not   at   all  like  that    of  all  the    innocent 
sleepers  who  were  present  on  lawful   occasions  being  roused  from  their 
beds,  wheieas  these  prisoners  had  come  from  a  distance  with  the  prisoners 
3  and  4  at  their  invitation  after  the  murderous  purpose  was  disclosed.   The 
confessions  are  fully  corroborated  by  the  eye  witnesses  ;  and  this  evidence 
being  believed  by  both  Judge  and  jury  enables  this  Court  to  estimate  their 
conduct.    They  confess  they  went  with  prisoners  3  and  4  to  see  these  other 
two  commit  a  murder,   and  that   they   stood  by  and   witnessed   all   that 
occurred  and  then  they  left,  but  waited  further  on  till   they  were  rejoined 
by  the  other  two.    The  common  knowledge  before   and   association  after 
the  killing  point  to  conspiracy.     They  are  not   like  the  two  eye-witnessess 
helpless  women,  though  present   they  did   nothing  to  prevent   the  crime. 
It    was,  therefore,  reasonable  for  the  jury   unanimously  to   infer  that 
prisoners  1  and  2  were  present  in  pursuance  of  the  conspiracy  ;  and  that 
what  was  done  was  with  their  aid.     This  makes  sections   109  and    114   of 
the  Penal  Code  apply.    There  was  no  reason  why  prisoners  3  and  4  should 
jQiake  them  go    with  them    unless  they     were    friendly    to   the    evil 
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design :  as  no  man  who  commits  a  mutd6if  or  spniMi  fim^os  tcdwitlln^ 
witnesses  to  go  and  see  him  do  it.  Although  prisoners  1  and  2  did  not 
touch  the  inmates  or  set  dre  to  the  house,  the  jnrjr  may  reasonably  have 
thought  thejr  went  there  to  help  if  need  be,  to  encourage  the  other  two, 
to  oyer-awe,  or  overcome  possible  opposition.  The  case  is  not  at  all  like 
that  of  a  casual  passer-by  who  sees  a  prize  fight  going  on  and  walks  up 
to  look  on — The  Queen  v.  Oaney  and  others  (1).  The  verdict  on  the  facts 
is  amply  justified  by  the  remarks  of  Peacoek,  €•  J.,  in  R>g  v.  Oorackund 
(2).  The  prisoners  1  and  2  are  guilty  of  the  murder  of  both  of  Rama  and 
Ouji  under  sections  114  and  302  of  the  Indian  Penal  Code.  Their  excuses 
made  in  their  retracted  confessions  are  not  to  be  believed.  They  may 
have  been  afraid  of  the  prisoners  :  but  there  is  nothing  to  show  that  any 
force  was  used  to  make  them  go  to  and  stay  at  the  crime,  or  that  they 
required  much  persuation.  There  was  a  willingness  to  aid  though  perhaps 
a  reluctant  willingness.  Not  even  fear  of  death  to  one's  self  is  an  excuse 
before  the  law  for  the  killing  of  some  one  else.  See  the  cases  of  Qiteen 
Emprees  v.  MaganUd  and  Queen  Emprees  v.  Ohagan  (3),  which  are 
authorities  overruling  the  Judges  doubts  on  the  application  of  the  law. 
Of  the  two  punishments  allowed  by  the  law  we  consider  transportation 
for  life  the  proper  one  under  the  circumstances,  and  convicting  the 
prisoners  Barkia  and  Dharmia  under  section  302  of  the  Penal  Code  we  pass 
Hhat  sentence  upon  each. 


SI  Mcareh  1896.  Jardinb  &  Ranads,  JJ. 

Queen-BmppeMi  v.  Menara  Budhia.* 

OHmitkdl  Procedure  Code  (Act  X  nf  ISSt),  Sea.  W,  SSS,  S99— ^osMmm  Act  (/  €f  lS7S)b 
8ee$.  S4-S9^#e««<oiit  Judge^Ckarge  to  Jury, 

In  trisli  by  Jury,  the  Jndse,  in  his  charge,  shoald  not  state  his  own  rlew  of  importaat 
matters  <if  fact  so  positirely  ae  to  lea?e  the  jary  no  loop*hole  for  taking  any  other  view. 
Section  SS7y  Criminal  Proeedore  Code,  requires  the  Jndge  to  snm  np  the  evidence  for  thi 
prosecotlon  and  the  defence,  bat  section  S99  leares  it  to  the  jnty  to  decide  which  ylew  of  the 
facts  is  trae.  The  dnty  of  the  Judge  is  to  lay  down  the  law  anihoHtatively  to  the  Jury  and  to 
decide  on  the  admlsiibllity  of  eridence. 

Pbr  Curiam.— We  are  of  opinion  that  the  charge  delivered  by  the 
Jury  is  open  to  some  of  the  objections  urged  by  the  learned  counsel  for  the 
appellants  Sowar  and  Menga.  The  learned  Judge  has  stated  his  own  view 
of  certain  important  matters  of  facts  so  positively  as  to  leave  the  jury 
no  loop-holes  for  taking  any  other  view-^Qiissn  Bmprese  v.  Rmjcoamar  (^ 
as  where  he  directed  that  it  was  impossible  that  Luji  might  have  met  her 
death  by  the  fall  of  a  beam,  and  that   if  the   i^riaoners  committed  the 

(|)IwBH»<lk**I>HOM«    (t)B.L.B««8np.Vol..%SS.    (S)  L  I..  E ,  U  Bom.,  lit,  SM.    (4)  lu 
Ben.,  U  Bh  An^  SS.^Wmi'fMl  mding  15  ef  ISSS.    Crfmteal  AppHib  Noc  «S  Md'17  of  Mm. 
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M8«>n  it  WM  impoMiUe  not  to  hold  tlkem  guUty  of  the  killiiif.  Section 
297  of  the  Code  ci  Criminml  Procedure  requires  the  Judge  to  sum  np  the 
evidence  for  the  prosecution  atKl  the  defence  ;  for  the  manner  see  Beg.  t. 
FutUehand  (2)  but  section  299  leaves  it  to  the  Jury  to  decide  which  view 
of  the  facts  is  true*  It  was  for  the  jury  to  decide  whether  these  appellants 
were  present^  whether  the  two-eye-witnesses  to  the  actual  killing  of  Luji 
by  Menga  were  to  be  believed,  whether  the  very  scanty  statements  of 
the  eye-witnesses  about  the  presence  of  Sowar  were  to  be  believed  whe- 
ther if  he  was  present  that  circumstance  was  consistent  with  innocence 
or  beyond  doubt  in  indication  of  guilt:  see  Queen-Empresa  v«  MokganUd 
(3).  It  was  for  the  jury  to  decide  whether  supposing  the  eye-witnesses 
were  lionest,  their  eye-sight  was  to  be  trusted  as  to  the  identity  of  each 
prisoner.  The  duty  of  the  Judge  is  to  lay  down  the  law  authoritatively 
to  the  jury  and  to  decide  on  the  admissibility  of  evidence  (see  section  298, 
Criminal  Procedure  Code,  section  136,  Indian  Evidence  Act,  1  Taylor 
on  Evidence,  section  26,  ^.g.,)  whether  a  statement  is  admissible  under 
sections  24  and  29  of  the  Evidence  Act,  and  whether  it  was  relevent  as 
against  any  person  other  than  the  majcer,  under  section  30  as  amended 
by  Act  III  of  1891.  We  think  the  learned  Judge  ought,  following  Queen- 
EmpreM  v.  McyanUUf  to  have  given  clearly  directions  on  the  Uw  of 
abetment,  and  called  on  the  jury  decide  upon  section  34  of  thd  Indian 
Penal  Code,  whether  the  prisoners  if  present  had  a  common  intention  and 
what  that  intention  was  ;  for,  as  we  lately  pointed  out  in  an  appeal  from 
Zanzibar  Criminal  Ruling  42  of  2nd  October  1894,  a  murder  com- 
mitted in  an  unlawful  enterprise  may  be  the  design  and  act  of  one 
person  only  to  gratify  his  private  grudge,  as  in  Plumer's  case,  from  which 
definition  "of  the  law  of  England  section  149  is  taken.  The  summing 
up  of  the  evidence  ought  therefore  to  have  been  special  as  to  each  prison- 
er ;  the  question  whether  each  prispner  had  a  design  to  kill  required 
much  careful  consideration,  and  was  one  for  the  jury  as  judges  <^  the 
facts  and  not  to  be  withdrawn  from  them  by  the  Judge  giving  positive 
direction  that  it  was  impossible  not  to  hold  that  on  proof  of  the  arson 
the  guilt  of  homicide  was  to  be  inferred.  As.  Mr.  Branson  points  out 
the  testimony  against  Sowar  is  extremely  scanty  and  the  jury  ought  to 
have  been  told  that  as  the  witnesses  had  at  first  denied  knowledge^  it  was 
for  them  to  judge  whether  they  were  honest  and  credible  as  to  identity  of 
each  prisoner.  We  think  the  jury  may  have  been  influenced,  the  testimony 
against  Sowar  being  so  scanty  and  after  earlier  denial^  by  the  unsworn 
statements  of  the  other  prisoners — ^Barkia  and  Dharmia — the  Judge  ought 
to  b4v^  glv^n  proper  directions  as  to  the  caution  with  which  the  statement 

'  («)53stai.,H.0.,S6.    (8)  1.  L.  BL,  U  Bom.,  tSS. 
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of  ftccomplioes  should  be  treated  and  the  need  of  independent  corroboration 
•at  against  eaoh  prisoner,  as  well  as  regards  the  circumstances  of  the 
crime.  The  reporwcd  judgments  such  as  QtMen>-Empre9$  y.  Ckagan  (4) 
bind  the  Courts  below  for  which  they  are  intended  as  guides.  There  was 
the  greater  need  for  these  directions,  because  Barkia  and  Dharmia  were 
less  satisfactory  than  accomplice  witnesses,  as  they  were  prisoners,  not 
^n  oath  nor  subject  to  cross-examination:  Qu^en-EmpreiS  v.  Does  (5)  and 
besides  their  accusations  of  Sowar  and  Menga  were  made  in  their  own 
defence,  to  throw  the  blame  on  the  others,  as  should  have  been  pointed 
out  to  jury.  On  the  whole  we  think  the  Judge  has  given  too  positive  and 
overruling  directions  on  matters  of  fact  and  insufficient  and  incorrect 
directions  on  matters  of  law.  We  think  the  trial  by  the  jury  was  thus 
made  imperfect  and  that  these  appellants  have  been  seriously  prejudiced* 
The  Court,  therefore,  reverses  the  convictions  and  sentences  passed  on  the 
prisoners  Sowar  and  Menga  and  directs  that  they  be  retried  on  the  same 
charges. 


16  April  1895.  Gindt  &  Rakadi,  JJ. 

Queen-Bmiipeas  v.  Blwff  ya.^ 

B^dence-^Pardomtd  AemmplieeM^^amnetimif'^riwUnal  Proc^dwre  Code  {Act  X  ^f 
18SS)»  8eo.  %S%-^SupfoHd**^Interfretatioii. 

The  eyidence  of  pardoned  aocompUces  taken  wilh  the  statemenie  of  unpardoned  oo-prisoners 
is  not  iofflctent  by  it6e]f  to  warrant  theconriction  of  those  who  never  confetoed. 

The  word  **  supposed  **  in  section  SSS,  Criminal  Procedore  Code,  ISSS,  onlj  exelndet  those 
who  have  been  aetnaUy  eonvieted  and«  therefore,  the  tender  of  pardon  to  a  person  or  persons 
who  had  pleaded  gnilty  but  not  convicted«  is  not  prohibited  nnder  the  section.  f^itMit'Bmpreu  t 
KallM  (7),  fallowed* 

Candy,  J.— ^The  independent  evidence  as  to  the  personal  identification 
of  the  dacoits  being,  in  the  opinion  of  the  Sessions  Judge,  worthless,  the 
question  simply  is  whether  the  evidence  of  the  pardoned  accomplices,  taken 
within  the  statements  of  the  unpardoned  co-prisoners,  is  sufficient  for  the 
conviction  of  Bbagya  and  Ganu,  who  have  never  confessed.  In  the  Queen  v. 
Elcdii  Baksh  (6)  Peacock^  G.  J.  said :  '^  If  two  or  three  persons  should  be 
apprehended  at  different  places  at  long  distances  from  each  other  and 
should  each  confess  and  give  a  similar  account  as  to  the  persons  associated 
with  them  in  a  particular  dacoity,  the  statement  of  each,  if  made  under 
^uch  circumstances  as  not  to  raise  a  presumption  of  collusion,  might  be 
proved  in  corroboration  of  his  evidence.  The  evidence  of  the  several 
accomplices  so  corroborated  might  be  sufficient  to  satisfy  a  jury,  although 
the  evidence  of  any  one  of  them  alone  could   not   have  been    safely  acted 

(4)  I.  L.  B.,  U  Bom.,  881.    (6)  I.  L.  R.»  10  Bom.,  SSI.    (6)  B.  L.  R.,  8np.  Vol.,  F,  B«  4S9. 
^Criminal  Appeals  Nos.  84  and  S«  of  1S96.    (7)  I.  L.  B.,  7  All,  ISO. 
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tipan/'  These  remarks  wei^  afterwi^rds  embodied  in  the  further  ^illus- 
tration to  illustration  (6)  of  section  1 14  of  the  Indian  Evidence  Act. 
If  thej  could  be  applied  to  the  evidence  of  all  three  pardoned  accom- 
plices and  the  statements  of  the  co-accused  in  the  present  case  then  I 
am  not  prepared  to  say  that  the  convictions  of  Bhagya  and  Ganu  would 
be  bad.  But  that  evidence  is  just  what  is  wanting.  Having  regard 
to  Criminal  Oircular  No.  48,  the  present  case  was  one  in  which  it 
was  specially  necessary  to  examine  the  police  officer  or  officers  by  whom 
the  investigation  had  been  conducted.  The  circumstances  under  which  all 
alleged  dacoits  were  arrested  and  made  statements  might  have  shown 
that  there  was  no  ground  for  presuming  collusion  or  that  the  accused  had 
been  induced  to  include  the  names  of  Bhagya  and  Ganu.  Admittedly  the 
object  with  which  the  Sessions  Judge  tendered  pardon  to  three  of  the 
prisoners  was  to  obtain  sworn  evidence  as  to  the  identity  of  the  persons 
who  took  part  in  the  dacoities.  But  the  value  of  this  sworn  evidence 
could  hardly  be  appreciated  unless  it  was  shown  that  the  circumstances 
under  which  these  pardoned  men  had  from  the  first  made  theii  statements 
were  such  as  to  reader  previous  concert  highly  improbable.  It  is  much 
to  be  regretted  that  the  trial  was  so  defective.  It  may  be  remarked  that 
it  is  impossible  to  identify  the  items  of  property  as  described  by  the 
Sessions  Judge  in  the  depositions  recorded  by  him  with  the  lists  of 
property  filed  in  the  Sessions  Court  proceedings.  The  convictions  of 
Bhagya  and  Ganu  must  be  reversed  and  those  prisoners  set  at  liberty. 

Ranade,  J. — The  prisoners  Bhagia  and  Gania  were  along  with 
several  others  charged  before  the  Sessions  Judge  of  Nasick  under  section 
395  in  respect  of  two  dacoities  at  Dewli  and  one  at  Khambala.  They  were 
accused  Nos.  1 1  and  12  in  Sessions  Case  No.  412  and  accused  Nos.  10  and  1 1 
in  Sessions  Case  No.  40.  The  other  co-accused  all  pleaded  guilty  to  the 
several  charges  brought  against  them,  and  three  of  them  were  granted 
pardon  under  section  338  and  turned  into  Queen's  evidence.  The  Sessions 
Judge  held,  agreeing  with  one  and  differing  from  another  assessor,  that  the 
confessions  of  the  unpardoned  co-accused  and  the  sworn  statements  of  the 
pardoned  criminals  overwhelmed  the  denials  of  the  present  appellants^ 
and  they  were  accordingly  sentenced  to  two  years'  rigorous  imprisonment 
in  each  of  the  three  charges  of  dacoity  in  which  they  were  concerned^ 
Their  chief  ground  of  appeal  is  that  the  Eoli  and  Thakors'  witnesses  have 
trumped  up  the  charges  out  of  enmity,  and  that  they  took  no  part 
in  any  of  the  dacoities.  Mr.  Branson^  who  appeared  for  the  prisoners^ 
argued  that  the  Sessioi^s  Judge  improperly  tendered  pardon  to  three  of  the 
co-accused,  as  they  had  pleaded  guilty  to  the  charges,  and  therefore  could 
not   properly  be   regardckl   as   coming   within  the   category  of    persons 
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*^  mppoted  to  bci  Erectly  or  uidirooidy  oOMorood  U,  or  p^y  to,  mMlk 
offence"   (seetioii    S38).    The     AlUhalnid    High   Owit    hus,    hoimner, 
xuled  that  the  word  **  suppoeed  "  in  this  ■eotion  only  eKoludee  ihose  who 
have  teen  actually  convicted  and  that  the  tender  <d  pardon  to  a  person  or 
persons  who  had  pleaded  |;uilty  bixt  not  convicted  was  not  prohibited  under 
this  section:  Queen-Bmp^wa  v.  KaUia  (1).    We  see  no  reason  to  4iiffer  from 
this  interpretation  of  the  section.     It  was  next  contended  on  behalf  of  the 
appellants  that  the  Sessions  Judge  was  in  error   in   basing  his  conviction 
solely  on   the  statements  and  confessions  €i  pardoned  or   unpardoned 
accomplices  without  requiring  such   evidence    to    be    corroborated     in 
material  particulars  by  other  less  tainted  testimony  or  circumstantial 
evidence  or  evidence  of  conduct  &c.    This  contention  derives   some  force 
from  the  fact  that  the  judgment  of  the  Sessions  Judge,  while  characteriziDg 
the  sworn  statements  of  the  paidoned  accomplices  and  the  confessions  <rf 
the  unpardoned  co-accused  as   overwhelming   the  denials  of  Bhi^a  and 
Oania,  describes  the  evidenoe   of  identification  given   by  the    dacoited 
complainants  as  worthless.    It  is  no  doubt  true  that  under  section  133  an 
nccompline  is  a  competent   witness  against  an  accused  person,  and  a 
conviction  is  not  illegal  merely  because  it  proceeds  upon  the  uncorroborat- 
ed testimony  of  an  accomplice.     At  the  same  time   the   presumption  laid 
down  in  section  114  (6)  that  an  accomplice  is   unworthy  of  credit   unless 
lie  is  corroborated  in  material  particulars  has  been  generally  given  effect 
to  by  the  Courts :   Queen-Entfress  v.  MaganUd  (2)  Que9n-3m,pre8$    v. 
Chha^n  (3)  Queen-Em^preas  v.  Bam  Saran  (4),  Qaeefri'Em^em  v.  Baldeo 
{5)4iu£&KirEmpre8$  v.  Oavardhcm  (6).     In  the   present   case  there  is  no 
substantial  differenee  between   the   sworn   statements   of  the    pardoned 
accomplices  and  the  confessions  of  the  unpardoned  co-accused  accomplices  : 
Beg.  V.  Malapa  (7),  which  last  can  be  taken   into  consideration   und^r 
section  30  of  the  Evidence  Act,  but  are  not   by  themselves   sufficient  to 
support  a  conviction.  Independent  corroboration  is  necessary  in  both  cases: 
Quesn  v^  Elahi  Bum  P),  corroboration  not  only  about  personal   identity, 
but  alsoas  to.the.cor(Ha/2sUc^,  i.  e.,  the  circumstances   which  constitute 
tbe  {laiticipation  of  the  accused  tried  in  the  offence  chaarged.    No  such 
corroboration  is  furnished  by  the  evidence  of  the  complainants  Haaarimal 
and  Kasturchand  and  their   witnesses.     Easturchand  did  indeed     state 
that  he  recognised  £lania  as  following  the  gang  singly  and  walking  lame. 
As  Kasturchand,  however,  had  never  seen  the  man  before,  this  recognition 
cannot  he  of  much  probative  value,   more  especially  as  it  appears  that 

(1)I.IL.B.,^A1I-160.    (9)I.L.«..UBsni.,  us.    (8)  I.  L.  B.,  U  Bom.,  SSU 

^4,)l.lu^^tMU9m.  iH)l.h.E^SAnnm.    (f)LL.iR.,9AU.,SSb« 

(7)  11  Bern.,  H.  C,  IN.    (S)  B.  L.  B.»  8vp.  Ytl^  F.  B..  4S9. 
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the- Bliile  were  mustered  by  the  Police  at  Egatpuri  three  weeks  jbefore 
and  the.complainants  had  opportunities  to  see  the  men  they  suspected. 
Xh#i  .iltxl  witness^  Shvimal^  professed  that  he  could  identify  both  Bhagia 
a^d  'Gania»  A  man  who  looked  like  Gatiia  is  said  to  have  taken  off  the 
ear^inga^  wkile  Bhagia,  it  is  alleged,  stood  near  the  oil  casks  with  a  patta 
in  his  hand  and  Gania  had  a  stick  in  his  hand,  Shrimal  also  admitted 
that  he  did  not  know  the  robbers  before.  Hazarimal,  complainant  in  one 
of  the  dacoities,  ideatifief  Bhapa  a0  the  parsoci  v/ho  dragged  him  down 
and  beat  him^  He  did  not  know  Rhagia  brfore,  and  he  did  not  know  his 
name  till  it  was  mentioned  to  him  by  the  Police.  The  thieves  according 
toHazarimal  had  their  blankets  hooded  over  their  faces,  but  he  professes 
to  have  seen  their  faces,  as  they  uncovered  them  when  beating  him«  In 
regard  to  this  statement  of  Hazarimal,  he  was  flatly  contradicted  by  the 
paidofied  witkiess  Aba,  who  said  that  Bhagia  did  not  go  upstairs  and 
did  not  beat  Hazarimal.  These  are  the  only  witnesses,  not  accomplicea 
who  gave  evidence  against  Bhagia  and  Gania.  It  is  plain  that  no  reliance 
can  be  placed  upon  such  corroborating  evidence.  The  Sessions  Judge 
rightly  characterized  this  independent  evidence  as  worthless.  There 
remains  the  sworn  statements  of  the  pardoned  Aba  and  two  other  witnes* 
ses  and  the  confessions  of  the  unpardoned  co-accused.  Aba's  evidence 
does  indeed  show  that  Bhagia  and  Gania  actively  participated  in  the 
dacoities,  but  it  may  be  noted  that  Aba  admitted  that  there  were  some 
disputes  between  him  and  Bhagia,  that  Bhagia.'s  father  had  detained  Aba'a 
brother  many  days  in  the  village  as  being  the  cause  of  ch(dera.  Two 
curious  Marathi  documents  were  produced  to  the  Pol]X)e  in  thia  cooneetion. 
Aba's  acquaintaince  with  Gania  is  very  slight  as  he  cornea  from  another 
village,  iifeither  Bhagia  nor  Gania.  i^pear  to  have  received  aoy  sbaore 
of  'the  loot  or  the  cash  into  which  it  was  converted  after  the  laat  daootty.. 
The  other  two  pardoned  witnesses  are  near  ralations  of  Aba  and 
gave  similar  evidence.  It  may  be  further  noted  that,  while  the 
pardoned  accomplices  stated  that  Bhagia  had  a  pistol  witkt  him,,  the- 
Unpardoned  co-accused  charge  him  only  with  having  a  patta  in  his 
hand  when  they  all  went  out  to  commit  these  daooitiea.  This  cir* 
cumstance  shows  that  the  pardoned,  aceomplioes  hkve*  impraved  upon 
the  other  co-accused  in  their  desire  to  implicate  Bhagia  and  Gania. 
Bhagia  and  Gania  admittedly  possess  many  lands,  and  the  main  incentive 
of  starvation  which  suggested  these  dacoities  was  certainly  wanting,  in 
their  case.  Lastly,  the  fact  that  no  stolen  property,  save  an  empty  earth- 
pot  without  jaggery  in  it  and  a  stick,  were  found  in  their  houses 
must  be  allowed  some  weight  in  their  favour.  Taking  all  these  circumstan- 
ces into  consideration,  we  feel  satisfied  that  the  uncorroborated  evidence  of 
95 
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the  pardoned  aocomplioes  and  the  confessions  of  the  unpardoned  oo-aocused 
being  so  full  of  contradictions  and  coming  from  tainted  sources  are  not 
eufficient  to  bring  home  the  charges  satisfactorily  to  Bhagia  and  Oania, 
and  that  the  benefit  of  the  doubt  must  be  given  to  these  accused.  We, 
accordingly,  reverse  the  conviction  and  direct  that  they  be  set  at  liberty. 


10  May  1896.  Parsons  <fe  Bakadi,  JJ» 

Quaen-Bmppeas  v.  Shapupjl  Ratanjl.* 

Abkari  Aei  {Bom,  Act  Ftf  1878),  See.  45'^LieenMe~^onditi<m^Breaeh^Farmer'^Ageni 
-^Interpretation. 

A  licensee  was  conricted  of  haying  broken  tlu  condition  ^f  hit  license,  wMch  provided  that 
<he  Uceneee  shonld  deliver  the  jnice  of  the  trees  as  soon  as  drawn  to  the  farmer,  inasmnch  as 
he  delivered  the  jnice  to  a  servant  of  the  farmer  who  came  for  the  jaice  on  behalf  of  the  farmer 
as  his  agem^— 

Eeldt  that  the  conviction  was  bad  since  nnder  the  terms  of  the  license  a  delhrery  to  the  far* 
mer  in  person  was  not  essential,  bnt  that  the  latter  conld  depnte  a  servant  or  agent  to  t  ake 
delivery  of  the  Jnice  drawn. 

In  this  case,  the  accused  was  charged  with  the  offence  of  a  breach  of 
license  and  sentenced  under  section  45  (c)  of  the  Bombay  Abkari  Act  Y 
of  1878.  He  was  charged  with  having  contravened  the  third  condition  of 
his  license  to  tap  toddy  trees  which  stood  as  follows: — ''The  licensee  shall 
deliver  the  juice  of  the  trees  as  soon  as  drawn  to  the  farmer".  In  this 
case,  the  accused  delivered  the  juice  to  a  servant  of  the  farmer  who  came 
on  behalf  of  the  farmer  as  his  agent.  The  District  Magistrate  of  Surat, 
being  of  opinion  that  the  conviction  and  sentence  were  illegal,  referred  this 
-case,  observing — ^''The  accused  did  not  thereby  contravene  the  condition 
because  the  term  'farmer'  includes  'his  agent'  also''. 

PfiR  Curiam: — We  agree  with  the  District  Magistrate  that  a  delivery 
to  the  farmer  himself  in  person  is  not  essential  but  that  the  latter  can 
depute  a  servant  or  agent  to  take  delivery  of  the  juice  drawn.  We,  there- 
fore, reverse  the  conviction  and  sentence  and  acquit  the  accused. 


10  May  1896.  Pabsons  &  Banadb,  JJ. 

Quaen-Emppess  v.  NinffapiMi.t 

Worhnan'sBreaehofO<mtraetAet  {Kill  of  1S59),  See.  ^^Bond^aepayment  qf  the 
■sum  bp  inetaimente — Default  in  inetalmeni^-Conetrmetion. 

Tlie  defendant  ezeented  a  deed  of  contract  wnerebf  he  agreed  in  consideration  of  Re.  68» 
paidlnadvance  to  worktia  weayerfor  SI  monUw  repaying  eacti  month  Rg.  S  ont  of  the 
wages  he  might  earn,  and  the  bond  extended  the  time  of  serfioe  in  case  of  default  of  payment. 
For  a  breach  of  this  contract  without  repaying  the  amount,  the  Magistrate  directed  the  defeod-* 
ant  to  perform  the  work  according  to  the  terms  of  the  contract,  under  section  2  of  the  Work- 
man's Breach  of  Contract  Act,  1859  :— 

«  UrimHoi  Hulmg  17  cf  1895.    Onminai  Reference  No,  56  of  1S9S. 
iOriminal  Ruling  IS  qf  1^95.    Criminal  Reference  No.  57  of  1S95. 
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Held^  that  the  eontrftet  was  not  within  the  Act  m  the  ram  of  Ra.  69  wa«  not  monejr 
•dTmneed  on  aeooont  of  work  oontracted  to  be  performed.  It  was  a  loan  to  be  repaid  bj  monthly 
instalmenti  of  Bs.  8  each,  oat  of  the  wages  earned  daring  the  contraottd  period  of  sorrice. 
The  bond  having  provided  that  the  defendant  waa  to  serve  as  long  as  any  of  the  money  bor- 
rowed remained  unpaid,  the  case  oame  within  the  terms  of  the  case  at  7  Had.,  H.  C.  B» 
App.  zzx. 

The  accused  had  executed  a  deed  of  contract  whereby  he  agreed  ia 
consideration  of  an  advance  of  Bs.  62  to  work  as  a  weaver  for  31  months 
repaying  each  month  Rs.  2  out  of  the  wages  he  might  earn.  He  only 
worked  for  8  days  and  did  not  pay  anything,  and  fled  away  leaving  the 
work  and  though  as^ed  by  the  complainant  to  return  to  his  work  he 
declined  to  do  so.  He  was,  thereupon,  charged  with  an  offence  under  sec- 
tion 2  of  Act  XIII  of  1859.  He  was  tried  before  the  First  Class  M^ 
gistrate  of  Sholapur  for  breach  of  this  contract.  The  District  Magistrate 
of  Sholapur  referred  the  case  to  the  High  Court  observing : — <^  It  has 
been  held  in  Madras  High  Court  Proceedings  of  the  9th  January, 
Iggg^ — TFeir,  455 — that  a  contract  made  in  consideration  of  what  is 
ostensibly  an  advance  but  is  in  reality  a  deposit  or  loan  to  be  refunded 
does  not  fall  within  the  terms  of  the  Act*  A  ruling  on  the  same  principle 
was  given  in  7  Mad.,  H.  C.  R.,  30.  In  the  present  case  the  contract  is  for 
repayment  of  the  amount  advanced,  and  the  amount  though  ostensibly 
an  advance  for  work  is  strictly  a  loan  repayable  in  sums  of  Rs.  2  each 
month  in  31  months*  The  case,  therefore,  does  not  properly  seem  one.  for 
disposal  under  section  2  of  Act  XIII  of  1869.  To  bind  a  man  to  work  for 
31  months  for  an  advance  of  Rs.  62  is  hardly  fair.  The  ordinary  wages 
of  a  weaver  are  about  8  or  10  annas  per  day,  and  the  advance  would  not 
at  this  rate  last  for  more  than  four  months.  By  introducing  a  slow 
rate  of  repayment  the  advance  is  made  to  last  for  31  months  ;  but  this 
additional  stipulation  removes  the  contract  beyond  the  scope  of  section 
3  of  the  Act  and  the  penalties  mentioned  in  the  section  cannot  be  forced 
for  its  breach.  The  order  of  the  First  Class  Magistrate  ought,  therefore, 
in  my  opinion  to  be  cancelled." 

P£R  Curiam. — The  sum  of  Rs.  62  was  not  money  advanced  on  account 
of  work  contracted  to  be  performed.  It  was  a  loan  to  be  repaid  by  month* 
ly  instalments  of  Rs.  2  each  out  of  the  wages  earned  during  the  contracted 
period  of  service,  {ef.  Madras  H.  C.  P.  9th  January  1880,  Fair,  455).  In 
case  of  any  default  the  time  of  service  is  extended.  In  fact  the  bond  says 
that  the  borrower  is  to  serve  as  long  as  any  of  the  money  borrowed 
remains  unpaid.  It  thus  comes  within  the  purview  of  such  a  case  as  that 
reported  in  7  M.  H.  C.  R.,  App.  xxx.    We  reverse  the  order  as  illegal. 
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II  May  1895.  Pabsovs  &  Baiiibs,  JJ. 

Qu6en-Bmpp688  v.  Dajl  Mahadhu.* 

Iknal  Oode  {Act  ^LV  of  1800),  8eei.  411,  A\%^8tolen  property^  receiving  rf^^ffmoe. 

To  rapport  a  conTlctioii  under  section  41S  of  tue  Indian  P^nal  Code,  it  is  Bot  snflideBt 
to  show  that  the  accused  knew  the  property  to  be  stolen  property  { it  must  be  proved  that  thoy 
knew  or  had  reason  to  believe  that  in  possession  had  been  transferred  by  the  eommisaion  of 
4acoityor  that  being  stolen  property  they  received  it  from  a  person  who  they  knew  or  had 
reason  to  believe  bdongs  or  belosgod  to  a  gang  of  dacolts. 

Order. — The  Sessioas  Judge  hat  acquitted  the  appellants  Noe.  2-5 
Ko8.  4^  5»  6  and  9  of  the  charge  of  dacoity  and  has  convicted  them  of  dis- 
honest retention  of  property  stolen  in  a  dacoity.  The  possession  of  the 
property  in  question  is  only  presumptive  evidence  that  the  appellants 
^re  the  dacoits,  but  the  Sessions  Judge  has  not  treated  it  as  such.  While 
there  are  circumstances  in  the  case  which  show  that  the  appellants  knew 
that  the  property  was  stolen  property^  there  are  none  to  show  that  they 
knew  its  possession  had  been  transferred  by  dacoity  (as  to  which  see 
Criminal  Ruling  of  the  11th  October  1882).  The  Court,  therefore,  in  the 
case  of  each  of  the  appellants,  alters  the  donvktions  to  ones  under  section 
411  and  the  sentences  to  ones  of  three  years'  rigorous  imprisonment. 


80  Hay  1895.  Bitlbt  Ao.  0.  J;  <|;  PiRSONS  &  Bak/ldk,  JJ. 

Qtt»en-Bmpi'  —  v«  Mathup  Kubep.t 

OwfeeMwn^Betraeied  Ocnfeeeion^O^eiet&n  obtained  by  dueH-^AdmisMiUty-^EMenee. 
A  confession  otherwise  volnatarilj  made  is  not  inadmissible  merelj  becaase  k  was 
fndnoed  by  deceit. 

Banai>e  J : — This  is  an  appeal  by  Government  against  an  order 
of  acquittal  passed  by  the  Joint  Sessions  Judge  agreeing  with  the  assessors 
im  respect  of  the  charge  of -murder  brought  against  accused  No.  1,  and 
o£  a  charge  under  section  201,  Indian  Penal  Code,  against  accused  No.  2, 
tiiftwile  of  aeeused  No.  1.  Though  the  appeal  was  preferred  in  respect 
of  the  acquittal  ef  both  the  accused,  the  Qovernment  Pleader  in  the  course 
of  the  argumeai  before  us  stated  that  it  was  by  a  mistake  that  the  appeal 
included  the  name  of  the  accused  No.  2,  and  it  is  only  necessary,  therefore, 
to  consideff  the  grounds  of  appeal  as  far  as  they  relate  to  the  charge  of 
murder  brought  against  accused  No.  1,  The  main  ground  on  which  the 
government  Pleader  laid  stress  before  us  was  that  the  Joint  S^essions  Judge 
did  nnt  properly  consider  the  effect  of  the  retracted  confessions  made  by 
accused  No.  1,  first  on  21st  October,  and  again  on  3 1st  October^  1894.  It 
was  contended  before  us  (1)  that  these  confessions  were  by  themselves  suffi- 
<aent  to  warrant  conviction,  and  that  they  needed  no  corroboration,  as  was 
erroneously  supposed  by  the  Joint  Sessions  Judge;  (2)  that  the    concessions 


^Criminal  Ruling  19  cf  1S95.    Criminal  Appeal  No.  65  of  IS95. 
iCrimtnat  Appear  No«  104  of  1695. 
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were  volantarily  made,  aad  were  not  due  to  ill-treatment,  and  that  the 
Joint  Sessions  Judge  erred  in  holding  them  to  be  otherwise;  (3)  that 
if  corroboration  was  needed,  there  was  such  corroboration  in  the  evidence 
of  Easandas,  and  that  the  conflict  between  the  confession  of  accused  No.  1 
and  Easandas's  de^^osition  admitted  of  a  satisfactory  explanation. 
There  was  one  other  point  urged  in  appeal  in  respect  of  the 
<3ircumstantial  eyidence  furnished  by  the  ornaments  admittedly  made 
over  by  accused  No.  1  to  witness  Lalcband.  It  was  stated  in  the  petition 
of  appeal  that  these  ornaments  belonged  to  the  deceased  woman,  but  the 
Government  Pleader  admitted  before  us  that  he  was  not  in  a  positon  to 
support  that  allegation,  and  this  ground  was,  therefore,  given  up.  The  ques- 
tions we  have  to  consider  in  this  case  are  these  :  (I)  Whether  the  confes- 
sions of  accused  No.  1  of  21st  and  31st  October,  1894,  were  voluntary  and 
credible  evidence !  (2)  And  whether  they  needed  any  corroboration  i  If 
so,  whether  there  was  such  dorroboration  in  this  case  ?  The  Joint 
Sessions  Judge  has  found  that  the  confession  was  made  late,  and  under 
suspicious  circumstances,  that  it  was  on  the  face  of  it  incredible,  and 
the  probabilities  were  all  against  the  accused  No.  1  having  acted  in  the 
way  he  is  alleged  to  have  done  in  these  confessions  on  the  night  of  the 
alleged  murder.  I  do  not  think  that,  sitting  in  appeal  as  we  do  here,  we 
should  be  justified  in  setting  aside  a  verdict  in  which  the  Judge  and 
assessors  concur,  merely  because  it  is  conceivable  that  if  we  had  ourselves 
to  try  the  case  we  might  have  appreciated  the  evidence  differently.  The 
privilege  of  appeal  against  acquittal  conferred  by  law  on  Qovernment  has 
<;ertainly  ta  be  exercised  with  a  very  cautious  reserve.  See  on  this  point 
Punjab  Rules  and  Orders,  p.  377 »  N.  W.  P.  Regulations  amd  Rules,  p.  223. 
The  principles  which  disallow  such  appeals  on  questions  of  fact  in  cases 
^ed  by  jury  {Sustiek  Doi  v«  Preanath  (1),  amd  Qwe&r^Emprem  v.  AiMo^ 
She^hcm  (2))  should  govern  catee  tried  by  aasessors  alsa  wheye  Judged  «nd 
assessors  ooncur.  In  this  particular  case  the  Judge  has  givto  bis  reasons 
in  full  in  a  very  careful  judgment,  and  I  am  of  opinion  that  they  fully 
justified  the  suspicions  he  entertained  about  the  voluntary  character  and 
truth  of  the  confessions.  Nearly  all  the  prosecution  witnesses  in  this 
case  had  to  be  treated  by  the  Qovernment  Prosecutor,  who  conducted  the 
case  in  the  Sessions  Court,  as  hostile  witnesses.  The  case  for  the 
prosecution  was  that  the  accused  No.  1  had  a  serious  misunderstaDding 
with  the  deceased.  Witness  Aju  stated  that  accused  and  deceased  were 
on  good  terms,  and  the  quarrels  between  them  were  not  serious,  and  he 
was  cross-questioned  as  a  hostile  witness  on  this  and  other  points. 
Another  witness  Shambhu  was  sought  to  be  similarly   discredited,   because 

(1)  I.  L.  B.,  10  CaL»  103-9.    (2)  I.  L.  £L,  17  Cal..  4Sft. 
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he  stated  that  he  had  seen  the  old  woman  go  out  for  a  natural  purpose 
on  the  night  of  the  alleged  murder.  This  witness  stated  that  he  did  not 
tell  the  fact  to  the  Police  from  fear  of  beating.  The  next  witness  Ramloo 
also  complained  of  Police  pressure  and  had  to  be  dealt  with  as  a  hostile^ 
witness.  Witness  Easandas  was  characterized  by  the  Police  Prosecutor 
in  the  lower  Court  as  a  hj  no  means  very  reliable  witness.  If  the 
prosecution  witnesses  had  thus  to  be  treated  as  hostile  witnesses,  and  they 
themselves  complained  of  ill-treatment  by  the  Police  in  the  Sessions 
Oourt  and  were  otherwise  unreliable,  the  Judge  had  good  grounds  for  not 
absolutely  discrediting  the  statement  made  by  the  accused  that  his 
previous  confessions  were  not  voluntary  and  were  due  to  pressure^ 
Looking  at  tlie  contents  of  the  first  confession  it  is  certainly  open  to  the 
remark  that  some  of  the  questions  put  to  the  accused  No.  1  were  not  for 
the  purposes  contemplated  by  section  342,  and  seem  calculated  to 
fasten  the  guilt  on  him  :  Hossein  Bukak  v.  The  Empress  (3).  It  is 
also  suspicious  that  it  was  made  much  about  the  time  that  Kasaodas 
was|induced  to  make  his  own  statement.  Accused  admittedly  is 'de- 
ficient in  sight,  and  the  statement  made  by  him  makes  him  take  the 
corpse  of  the  murdered  woman  to  a  great  distance  through  the^ 
streets,  right  across  a  watchman's  station,  unquestioned  and  unchai- 
longed.  Kasandas's  story,  instead  of  corroborating  accused  No.  1, 
increases  the  improbability  of  the  story,  for  he  makes  accused  No.  2,  and 
not  No.  1,  take  the  corpse  herself  all  the  way,  while  accused  No.  1  only 
walks  behind.  He  also  professes  to  have  seen  more  men  behind  accused 
No.  1,  but  cannot  recognize  them.  Further  he  says  he  challenged  the 
watchman  at  the  time,  and  yet  they  did  not  move,  and  he  remained  him- 
self quiet  for  two  days.  The  place,  the  hour,  and  the  surroundings  are 
cert  ainly  not  very  agreeable  to  the  theory  cS  the  prosecution.  The  absence 
of  motive,  at  least  of  adequate  motive,  has  also  to  be  considered.  The 
Joint  Sessions  Judge,  on  a  careful  consideration  of  these  circumstances, 
was  satisfied  that  the  confessions  were  not  voluntary,  and  the  statements 
made  therein  not  credible,  and  that  the  attempted  corroboration  only 
created  more  doubt  as  regards  the*  truth  of  the  confessions.  This  Oourt 
has,  no  doubt  differing  in  this  respect  from  the  High  Court  oi  Madras 
and  Calcutta  {Queen-Ernpreta  v.  Bavji{4f)j  The  Queen  y.  Amaunlem  {5))r 
held  in  several  cases  that  if  a  confession  is  duly  made,  and  there  is 
no  suspicion  of  improper  inducement,  conviction  may  be  based  on 
it,  even  if  there  is  no  corroboration  :  Heg.  v.  BalvaifU  (6);  Queen-En^mss^ 
T.  Ganapahhat   (7);  Queeti^Ewprees  v.  Sarigappa  (8).    Notwithstanding 

"*  |(»)  I.  L.  B..  6  CaL,  S6.    (4)  I.  L.  B.,  10  Had.,  SSS.  (6)  Is  Beng.  L.B.,  16. 

(S)  11  BtSB,  B.  Ch  1S7.     i7)  Tid€  a%U,  p.  466.    (»)  Tide  aa/^  p.  468, 


Digitized  by  VjOOQ  IC 


1895]  QUEEK'^SMP.   It.   MATHUB.  $^69 

the  confirmation  of  the  first  confession  before  the  committing  Magis- 
trate»  I  do  not  think  that  the  retracted  confessions  which  are  the  only 
evidence  in  this  case  are  above  saspicioa,  and  they  are,  therefore,  ia  the 
absence  of  other  corroboration,  not  sufficient  to  justify  us  in  holding 
that  the  view  of  the  Joint  Sessions  Judge  and  assessors  was  wrong 
on  this  point,  and  that  the  confessions  were  voluntarily  made  and  were 
-true  as  statements  of  fact.  I  am  accordingly  of  opinion  that  this  appeal 
must  be  dismissed. 

Parsons,  J. — ^I  am  unable  to  concur.  The  principle  on  which  an 
appeal  of  this  kind  should  be  decided  is  clearly  and  correctly  laid  down  m 
the  case  of  The  Queen^EmpreMs  v.  BiUiuH  BkuMm  Bii(\).  On  the  evidence 
I  can  come  to  no  other  conclusion  than  that  it  is  clearly  proved  that  the 
accused  did  commit  the  murder  charged.  In  the  first  place  there  is  the 
confession  of  this  murder  made  by  the  accused  himself  on  the  21st 
October  to  a  Magistrate  of  the  First  Class  and  repeated  on  the  31st  October 
to  the  committing  Magistrate^  but  withdrawn  in  the  Court  of  Sessions  on 
the  19th  November.  The  Sessions  Judge  thinks  that  either  force  or  deceit 
was  used  to  obtain  that  confession,  and  that  the  confession  itself  on  the 
face  of  it  is  not  credible.  This,  is  a  sample  of  the  way  in  which  the 
Sessions  Judge  has  dealt  with  all  the  evidence.  It  does  not  seem  to 
have  occurred  to  him  that  the  police  would  hardly  have  been  so  foolish 
as  to  use  either  force  or  deceit  in  order  to  obtain  an  incredible  confession. 
The  chief  reason  given  by  the  Judge  for  holding  the  confession  incredible 
is  that  the  accused  is  so  short-sighted  that  he  does  no  field  work  and  has 
always  to  carry  a  stick  with  him.  The  accused,  however,  can  see  well 
enough  to  be  able  to  walk  about  the  village  very  well  by  himself,  and 
it  seems  to  me  absurd  to  say  that  because  a  person  is  short-sighted 
he  could  not  have  killed  a  weak  and  emaciated  old  woman  and  carried 
her  corpse  some  three  or  four  hundred  paces.  As  to  the  route  it  is 
proved  that  the  only  road  to  the  well  was  the  one  the  accused  says  he 
took  ;  if  then  he  had  determined  to  hide  the  body  in  this  well^  he  must 
have  gone  by  that  road,  for  he  could  go  by  no  other.  Then 
as  to  the  use  of  deceit  or  force.  If  deceit  only  was  used,  the 
confession  would  not,  I  think,  be  inadmissible.  The  Judge,  however, 
does  nv>t  say  how  and  what  deceit  could  have  been  used  to  make  the  accus- 
ed confess  at  such  length  and  detail  to  a  murder  he  had  not  committed. 
The  accused  says  he  knows  nothing  about  his  confession  of  the  21st 
October,  and  he  does  not  know  whether  his  confession  of  the  31st  is  correct 
or  not,  as  he  was  very  much  beaten  and  had,  therefore,  become  confused* 
The  Judge  does  not  deal   with  this  allegation  of  beating.     He  only  saya 

(l)I.L.  H.,l7Cft..    4S£ 
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that  it  is  very  strange  {hat  the  iMcuied  should  iidt  have  said  anything  16 
the  Mukhi  on  the  18th  or  19th,  although' repeatedly  '  questioned,  And  then* 
suddenly  confessed  immediately  after  iher  Panjdar'ai  arrijiral.  But  the 
confession  itself  explains  howi  it  came  .to  be  made  idienit  was.  The 
licensed  confessed  to  the  Mnkhi  before  he  €onfe8se(S*to  the  Foijgdaf .  He  had, 
he  say 9,1  given  ornaments  to  ene'Lalckaikd  to -^square  the  MukU*.  When 
h^  found  out  by  the  arrival  of  the  Forujdar  that  the  Mukhi  had*nOt  been 
squared*  the  conversation  with  the  Mukhi  deposed  to  by  ihe^  latter  natu^ 
ally  iHook -place,  and  the  guilt  of  the  accused  beimg  thub  demonstrated 
theiconfasflian  followed;  nor  was  it  iniil  the'  trial  in  the  '8es8it)Bs  Cooit 
that  :tbat  oonCe^ion  wiU^  ever  denied  or^retfaetedt,  and  tftte  only  by  a 
sthtesndnt  which  on  the  face  of  it  is  falser  and  concocted  for  the  occasion. 
Xhe  aUegatibn  of  police  beating  is  absolutely  untrue.  It  must  tdte  some 
Kttte  tiine  to  beat  a  inaii  into  a  confession  of  a  ifiurder  of  which  he  is  in- 
nocent and  to  invent  and  teach  him  to  rq^at  all  the  details  of  the  mode 
in*  which  the  crime  was  committed.  Thefe' Vatf  no  such  time  available 
in  the  present  case;  the  eoiifession  was  immediate  on  the  arrival  of  the 
foiiydur  when  the  accused  kne^- that  >  his 'atteYhpt  to  square  the  Mukhi 
had  flubd.  Then  the  J&dg6  distrufits  nihft  cton^ssibn  because  if  *  does  not 
agree  with  the  eiidence  of'  Kasandas,  ai^ "  yet  at* '  tke'  same 
tim^  he  says  he  can't'  beliehre  Kasandfts  it  ill:  'If  Sasandlis  is 
a  liar,  then  I  should  'have  thought  tha%  the  very 'truth  of  the  confes- 
sion  depended  on  its  dlsa^re^melkt' With  hk'  eviilei^c^.  In  my  opinion^ 
Ikiiret^i^  the  Bes[ii<mb  Judge  ha^'Wrtogly  disbelfeved^Kasandas,  and  in  the 
ihly  pbiHt  in  which  his  eVideiibe  is  opposed^  to  the  ciiftesiBibn  I^  believe 
&aianda^,  thd  disbelieve  the  rfonf6ssion.  Nb  doubt  J^asandas  did  not 
dise^se^hlB  ihformatton  till  he  was  sent  tot  by  thii' police,  But  thai  is  a  very' 
<jommon  l»6currence,  and  ought  not;  f  think/to  totally  c6ndemn'a  witness. 
WhAt  Ki^sandaa  says  about"  ihA  !  wati^nAbn  may  be  condlddred'  incredible, 
but  it'is  nat  athing  that  would ^  inveiited'by  a  witness  c<»fc^(!ing  a 
faJM  storyJ  There  is  clearly  la  strob^*  feeling  for  the  accusedf  in  t^e 
irittagCi  and*  it  impossible  to  sa^'wh^i  ihftuence  the  accused  may 
not  haver  brought  to  bear  on  tlie  watchmen;  br  it  inay*  be  that  the 
watchmen  wer« •  indolent  and  'did  liolT^iiit  it  WJrth  while  ai'tending  to 
the  call  «£  Mastodas^.  The  lii^terial 'diiM^repancy  is  this. ' 'Kasandas 
says  that  thd  wife  of  th6  accused  "wils^caVryin^  the  body.  Accused 
says  that  he  himself  WirriW' 4t.  to'UWe  VdlL  IiPasniuch,  however, 
as  the  accused  wotld  not,' if  he  dbuld  posstbty  Beep  it,' incriminate  his 
wife,  this  discrepancy  tend8,'I  thirik/to  show  hoW  voluntary  the  confession 
is.  I  do  not  think  it  neceesary  to  dieal  a^  length  Mdth  any  other  evidence. 
Witnesses  who  have   committed   themselves  to  certain  statements  they 
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wish  to  avoid  invariably  allege  police  pressure,  and  generally,  I 
think,  as  in  this  case,  falsely.  The  giving  of  the  ornaments  to  Lalchand 
is  a  fact,  though  of  course  Lalchand  will  not  criminate  himself  by 
admitting  that  the  purpose  for  which  they  were  given  was  what  the  accus- 
ed eays  it  was.  The  motive  for  the  crime  is  stated  by  the  accused,  and  it  is 
sufficiently  borne  out  by  the  evidence.  The  witnesses  could  not  possibly  be 
as  intimately  acquainted  with  the  relations  that  existed  between  the  accus- 
ed and  the  deceased  as  the  former  was.  Believing,  as  I  do,  the  general  truth 
and  voluntary  nature  of  the  confession  of  the  accused  and  the  evidence  of 
Easandas,  I  would  convict  the  accused  of  the  murder  charged,  and  sentence 
him  to  transportation  for  life.  As,  however,  we  differ  on  this  point  we 
lay  the  case  before  the  Acting  Chief  Justice  under  the  provisions  of  section 
429  of  the  Code  of  Criminal  Procedure. 

The  Acting  Chibp  Justice  {Bayley,  C.  J.,)  to  whom  this  case  was 
referred,  after  hearing  the  Government  Pleader  for  the  appellant,  the 
Government  of  Bombay,  and  the  counsel  for  the  accused,  agreed  with  the 
opinion  expressed  by  the  Hon.  Mr.  Justice  Parsons,  and  convicted  the 
accused  of  the  offence  of  murder. 


18  June  1895.  Jardinb  &  Bakadb,  JJ» 

Quaen-Smppeos  v.  Bala  bin  Kashaba.* 

BegistraiionAei(niofim),8ec.92(d)^PenalCode(Aet  XLV  of  IS60),  Sec.  1S2— 
False  personatUm-^FUlage  Begiitrar^AhetmenK 

Abetment  of  personation  before  a  Village  Regiftrar,  appointed  under  the  Dekkban 
Agricaltnriats  Belief  Act,  1870,  is  not  panishable  under  section  88  (d)  of  the  Begistratiun  Act, 
1877 1  as  the  section  does  not,  bj  itself,  applj  to  0«eb  abftmont. 

B  appeared  before  a  Village  Begistrar  and  falsely  personated  W,  and  in  snch  assumed 
xbaracter,  expressed  a  desist  to  execute  a  lease  in  favour  of  A»  who  war  present  and  assented 
^  take  the  lease.  When  B  made  some  mistakes  in  giving  the  area  of  the  land,  C  corrected 
him.  £  identified  B  as  W  before  the  Village  Begistrar  and  he  and  D  assured  the  attesting 
witnesses  that  B  was  W  :— 

Held,  that  C  D  and  B  could  not  be  convicted  under  section  8S  (d)  of  the  Begisttatioa  Act 
1877,  bat  that  they  committed  an  offence  under  section  189,  Indian  Penal  Code. 

In  this  case  there  were  five  persons  concerned.    Accused  Nam,  No.  2 
was  charged  with  having  falsely  personated  one  Vithu  Eusfaaba  and  with 
having  in   that   assumed   character  presented  a  document  for  Registration 
before  the  Village  Registrar,  the  other  accused  Pandu,  Bala  Kushaba,  Bala 

Lukhaba  and  Ranu  being  present  and    abetting   him   in  doing  so offences 

falling  under  section  82  (o)  and  (d)  of  the   Registration   Act   III  of  1877. 
They  were  convicted  by  the  Prst  Class  Magistrate  of  Sat^ra. 


*Orminal  Buling  83  </189ft.    Criminal  Applications  for  Berisiolis  Not.  89, 05  and  98  of  1895 
96 
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Pbr  Curiam. — It  is  conceded  for  the  Grown  that  section  82  {d)  of  Act 
III  of  1877  does  not  apply  of  itself  to  abetment  of  personation  before  a 
Village  Registrar — an  officer  not  known  to  that  Act.    Then  the  question  is^ 
whether  the  Deccan  Agriculturists'   Relief  Act,  1879,  makes  that  section 
applicable.     It  does  not  do  so  by  specific  words  ;  nor  by  any  such  generaL 
reference   as  section  74   of  the  last  Act   makes  to  the  Code   of   GiviL 
Procedure.    The  Courts  below  have  held  that  section  60  implies  a  general 
incorporation  of  the  Act  III  of  1877  :  but  section  -60  appears  to  us  to  deal 
specifically  with  a  different  matter,  in  no  way  connected   with  the   penal 
clauses  of  section  82.    Therefore  the  convictions  and   sentences  as  passed, 
cannot  stand. 

We  think,  however,  that  the  evidence  and  findings  of  facts  show  that 
the  accused  committed  an  offence  punishable  under  section  1 82  of  the 
Indian  Penal  Code  as  interpreted  in  Qwen-Empresa  v.  Oaftesh  KJuvnderaa 
and  another  (1)  which  case  is  approved  of  in  Queen-Empresa  v.  Shoahi  Ehus^ 
han  (2).  The  Court,  therefore,  convicts  the  accused  under  that  section  and 
reduces  the  sentences  to  six  months'  rigorous  imprisonment. 


18  June  1896.  Jabdini  &  Banadb,  )K 

Quaen-Bmppeas  v.  Ramdin.* 

BMtraeted  9tattments^'Pr§viaus  trial — Oanvietion, 

A  coDviction  Iwted  on  preTious  ttatements  of  witneMes  who  retracted  them  at  the  trial 
eannot  be  rastained  in  law« 

Thb  accused  were  convicted  of  an  offence  under  section  26  of  the  Indi- 
an Forest  Act  YII  of  1878  and  section  109,  Indian  Penal  Code,  for  felling 
and  abetting  the  felling  of  Qovemment  trees  in  the  Government  reserved 
forest  at  Jhither*  by  the  Second  Class  Magistrate  of  Bassein. 

The  accused  appealed  to  the  Sub-divisional  Magistrate  of  Thana,  but 
he  dismissed  their  appeals. 

The  accused,  thereupon,  moved  the  High  Court  under  its  revisionary 
powers  on  the  ground  that  the  convictions  were  based  really  on  the- 
retracted  statements  of  four  witnesses  token  before  a  Third  Class  Magis- 
trate under  section  164,  Criminal  Procedure  Code,  and  the  convictions 
based  on  these  retracted  statements  only  were  not  sustainable  in  law. 

Per  Curiam. — These  convictions  being  based  on  previous  statements 
of  witnesses  who  retracted  them  at  the  trial  cannot  be  sustained  in  law» 
The  Court,  therefore,  reverses  the  convictions  and  sentences  and  directs^ 
the  return  of  the  fines  if  levied. 

(1)  I.  L.  Bh  18  Bom.,  SOS.    (S)  I.  L.  B.,  16  All.  310. 
^OHminal  BMn§  SS  ^  ISSft.    Criminal  Application  for  Beridon  Not.  97  of  ISSi, 
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U  Jane  1895.  Jabdinb  ^  Parsons,  JJ 

QuMn-Bmppeos  v.  Napan  Napsln^.* 

DUiriet  Municipal  Aet  (Bom.  Act  Vlof  1878).  8ee.  ^S'-Orkninal  P^oeedmre  Code  (Act  X 
af  1888),  S4e.  88— 2%«><l  OiMs  Biagistrate-^uHsdieii^n. 

A  Magittrftte  of  the  Third  Glass  hat  under  seetioa  88  (d  the  Code  of  Criminal  Procedure, 
jurisdiction  to  try  an  offence  under  section  68  of  the  Bombaj  District  Municipal  Act,  1878 
which  makes  the  offender  liable  to  the  penalty  prescribed  by  section  873.  Indian  Penal  Code.  ' 
Peb  Curiam.— Section  68  of  the  Bombay  Didtrict  Municipal  Act 
makes  the  oflTender  liable  to  the  penalty  provided  by  section  273  of  the 
Indian  Penal  Code.  The  maximum  penalty  thereunder  is  six  months' 
•  imprisonment  of  either  description  or  a  fine  of  Rs.  1000  or  both.  Under 
section  29  of  the  Code  of  Criminal  Procedure,  a  Magistrate  of  the  Third 
Olass  would  have  jurisdiction. 


^  July  1895.  Jabdinb  &  Pabsons.  JJ. 

Queen-Bmppess  v.  Shekh  AhmedbhaLf 

Prevention  of  Oambling  Aet  (Bom.  Aet  /Fnf  1887),  See.  S—Common  gaming  houee. 
Section  5  of  the  Prevention  of  Gambling  Act,  1887,  refere  to  persona  found    in  a   common 
gaming  honse  ;  it  does  not  refer  to  persons  who  are  in  the  habit  of  assembling  in  varioot 
places  for  the  sole  purpose  of  gambling. 

The  acting  Sessions  Judge  of  Ahmednagar,  in  making  this  reference 
stated,  *<In  order  to  constitute  an  offence  under  section  5  of  the  Gamblinir 
Act  it  is  necessary  that  the  gaming  should  take  place  in  a  common  gam- 
ing house.  In  the  present  case  there  is  no  evidence  to  show,  nor  has  the 
Magistrate  found,  that  the  shed  in  the  Fort  in  which  the  accused  are  said 
to  have  been  found,  was  a  common  gaming  house,  as  defined  in  seetion 
3  of  the  Act. " 

Per  Cubiam.— The  Magistrate  has  convicted  these  accused  of  beinff 
<^  in  the  habit  of  assembling  in  yarious  portions  of  the  Cantonement  for 
the  sole  purpose  of  gambling"  and  has  sentenced  them  under  section  5 
of  Bombay  Act  IV  of  1887.  This  section  applies  however  to  punish  only 
persons  found  in  a  common  gaming  house  ;  and  the  Magistrate  has  not 
found  that  the  accused  were  in  such  a  place.  The  Court,  therefore,  sets 
aside  the  convictions  and  sentences  and  directs  the  return  of  the  fines  if 
levied. 


5  July  1895.  Jabdinb  k  Rahadb,  JJ. 

Quaen-Bmppess  v.  Abdul  Rahiman.tt 

Criminal  Procedure  Code  (Act  X  of  1%%%),  See.  5A5^Compensaii0n^mdow  of  deceased 
^-^Practiee. 

*Criminal  BuUmg  84  qf  188ft.     Criminal  Boferenoeo  No.  81  of  188ft.  " 

iOHminalBnling^ti  of  lS9y    Criminal  Reference  No.  84  of  1895. ' 
ttOHMiat  Ruling  86  af  189ft.    Criminal  Appeal  No.  184  of  188ft. 
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It  is  irat  c«mpeieBt  to  m  Judge  to  awftrd,  in  cases  of  death,  eompeniatioii  to  the  widow  of 
the  deceased  out  of  the  fine  imposed  npon  the  accnsed. 

OrdsR. — We  reverse  the  ooayictions  under  seotion  107,  we  affirm  the 
conviction  of  accused  No.  1  under  section  326,  and  the  convictions  of  2,  3- 
and  4  under  section  328.  We  alter  the  sentence  passed  in  No.  1  to  seven 
years'  rigorous  imprisonment  and  the  sentences  passed  on  2, 3  &  4  to  six 
months  each  the  sentence  of  fine  and  imprisonment  in  default  remaining 
unchanged.  We  reverse  the  order  of  compensation*  to  the  widow  and  heirs 
of  the  deceased  the  same  not  being  legal  under  section  545,  Criminal 
Procedure  Code  :  see,  In,re  Lutehmaka  (1).  We  notice  that  the  Sessions 
Judge  did  not  take  the  opinion  of  the  assessors  as  to  the  guilt  of  the 
accused  No.  I  of  the  offence  of  which  he  convicts  him  though  he  says  he 
concurs  with  them. 


5  July  1895.  PiMOw  *  Binabb,  JJ., 

Quaen-Bmppess  v.  Appajl  Napayen.* 

P^BalCodti  [A^  XLF  9f  18W),  See.  IS6— D»s«6«dts«a«,  €f  an  order^Mamhidar^ 
rUlage  Knlkami-Mamlatdars'  Ctmri  Act  (Bom..  Aei  711  </ 1876).  See.  17. 

To  satisfy  the  reqnirementi  of  section  ISS,  Peasl  Code,  there  most  be  m  wilfal  disobedience 
of  an  express  direction  of  la^  ;  a  disobedience  to  an  order  is  not  sufficient,  even  though  that 
order  may  be  one  that  is  given  under  a  provision  of  law. 

Where  a  village  Kulkatni  disobeys  the  orders  issued  to  him  by  the  Ifamlatdar  of  the 
Taluks,  ^de?  the  Mamlatdars' Court  Act,  1876,  he  cannot  be  convicted  under  section  166^ 

PbH  Curiam  : — The  appKcant  was  charged  under  section  166  of  the 
Indian  Penal  Code  with  having  knowingly  disobeyed  the  order  issued  to 
him  by  the  Mamlatdar  of  Sangamner  under  the  Ifamlatdar^s  Act  and  was 
convicted.  The  charge  we  notice  was  not  sufficiently  explicit:  see 
Impercstrix  v.  Baha/n  Khm  valad  MhMkeji  (2).  The  pcint,  however, 
before  us  is,  whether  the  conviction  is  I^al.  It  is  argued  by  the 
Government  Pleader  that  aft  section  17  of  the  Mamkrtdar's  Act  gives  the 
Mamlatdar  power  to  issue  orders  to  the  village  officers,  it  creates  an 
obligation  on  the  latter  to  execute  such  orders,  which  amounts  to  a 
direction  of  law  that  they  shall  execute  them.  We  are  unable  to  assent 
to  this  argument.  We  think  that  there  must  bo  an  express  direction  of 
law  to  satisfy  the  requirements  of  section  166  and  that  a  disobedience  to 
an  order  is  not  sufficient,  even  though  that  order  may  be  one  that  is  given 
under  a  provision  of  law.  We,  therefore,  reverse  the  conviction  and 
aentence. 

^Criminal  BuHng  27  of  1895.    Crimiual  Application  for  Revision  No,  110  of  1895. 
CI)  I.  L,  R.,  12  Mad..  »62.    (2)  I.  L.  R.,  2  Bom,.  142, 
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16  July  1895.  Jaedike  &  Banadb,  JJ. 

Ptnal  Code  {Act  XLF ef  19€0).  Sect.  190.  268— PkMte  nmieanee^SolicitaiUm  ef  ehastii^. 

Bare  tolicitatioii  of  chMtity  is  n«t  a  pabHc  saitanee*  ai  it  prores  «r  faggestt  no  faet 
relating  to  anj  ecmmon  injarj,  danger,  or  annojance,  wliieh  is  a  part  of  the  definition  of 
paUic  nnisanee  in  section  S66  of  the  Indian  Penal  Code, 

Thb  accused  solicited  prostitution  in  the  Elegimental  Barracks  of 
Belgaum.  She  was,  thereupon,  convicted,  under  sections  290  aad  172  of 
the  Indian  Penal  Code,  by  the  Cantonement  Magistrate  of  Belgaum,  and 
sentenced  to  pay  a  fine  of  Rs.  25  or  in  default  to  undergo  rigorous  im- 
prisonment for  one  month,  * 

The  High  Court  called  for  the  proceedings  in  this  case  and  recorded 
the  following  judgment. 

Pbr  Curiam. — Bare  solicitation  of  chastity  is  not  a  publio  nuisanoe. 
This  was,  we  believe,  laid  down  in  several  cases  coming  to  this  Court 
from  Belgaum  when  Colonel  Lawrence  was  Cantonement  Magistrate*  la. 
the  present  case  no  fact  is  proved  or  suggested  relating  to  any  oonvm/n 
injury,  danger  or  annoyance,  which  is  part  of  the  definition  of  publie 
nuisance  in  section  268  of  the  Indian  Penal  Code.  We  think  the  law  is 
correctly  interpreted  in  The  Queen  y.  Mueumat  Begum  (1).  The  Court 
sets  \aside  the  conviction  and  sentence  under  section  290,  Indian  Penal 
Code,  and  directs  return  of  the  fine  if  levied* 


18  JtJi/  1896^  •VAmra  A  IUxam^  JJ« 

QuMii-Bmprem  v.  Appsivaladiaaau.t 

Criminal  Proeedure  Code  {Aei  Xi/lSSS)»  Sees.  ISO,  li^'-^eewity/or  food  iehavimtr^ 
Cemviet  tmdergoiTtg  eentenee. 

Under  sections  ISO  and  188  of  the  Code  ot  Criminal  Prooedare,  a  convict  nadergoing  a. 
seaienoe  of  imprisonment  cannot  be  obliged  to  give  security  for  good  behaviour  until  the  period 
of  that  imprisonment  ends;  nor  can  th«  order  for  taapHssomont  la  defsnlt  be  made  till  then. 

In  this  ease  Apa  and  Amba  were  ordeted  by  the  First  Class  Magistrate 
of  Ahmed nagar  to  give  security  for  good  behaviour  under  section  118 
Criminal  Procedure  Code,  for  a  period  of  three  years;  and  the  proceedings 
weie  laid  before  the  Sessions  Judge,  Ahmednagar,  under  clause  2  of 
section  123  of  the  said  Code.  The  learned  Judge  confirmed  the  Hagiatrate's 
order  with  regard  to  Appa,  but  modified  the  order  with  r^ard  to  Amba  hr 
reducing  the  period  for  which  security  was  required  to  12  months.  The 
learned  Judge,  having  subsequently  found  out  that  Appa  and  Amba  were 
arrested  together,  and  that  wh^n  the  Magistrate's  order  requiring  security 
for  good  behaviour  was  made  he  had  already  convicted  them  of  an  offence 

*  Criminal  Ruling  28  <]/lS95.  Criminal  Review  No.  162  of  1895.    (l)  2  N.  W.  P.  849 
^Criminal  Buling  t9  tf  1895,    Criminal  Reference  No,  105  of  1895. ' 
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under  section  19  {o)  oC  the  Arms  Act  and  sentenced  them  each  to  undergo 
rigorous  imprisonment  for  six  months,  made  this  reference  to  the  High 
'Court,  observing:— 

^Mn  view  of  this  fact  I  am  of  opinion  that  mj  order  in  each  case  is 
premature  and  should  therefore  be  set  aside  as  illegal  for  the 
fol towing  reason. 

'^Under  section  120  of  the  Criminal  Procedure  Code,  Apa  and  Amba  hav- 
ing been  already  sentenced  to  imprisonment,  the  period  for  which  security 
is  required  must  commence  from  the  date  on  which  their  sentences  expire, 
which  date  has  not  yet  arrived,  and  further  from  the  conditions  stated,  at 
the  commencement  of  section  123  of  the  Code,  it  seems  clear  that  no 
order  can  be  made  under  that  section  until  the  person  ordered  to  give 
security  has  failed  to  give  such  security  on  or  before  the  date  on  which  the 
period  for  which  such  security  is  to  be  given  commences.  The  second 
<;lause  of  section  123  seems  to  be  governed  by  the  same  condition,  and  it 
is  in  my  opinion  not  competent  to  the  Magistrate  to  issue  his  order  for 
the  detention  of  the  person  concerned  or  to  submit  his  proceedings  to  the 
Sessions  Court  under  that  section  until  the  commencement  of  such 
period." 

Order  :- Under  sections  120  and  123  of  the  Code  of  Criminal  Proce- 
dure, the  convict  who  has  been  sentenced  to  six  months'  imprisonment  under 
the  Arms  Act  is  not  obliged  to  give  the  security  until  that  period  ends,  nor 
<;an  the  order  for  imprisonment  in  default  be  made  till  then.  The  Magis- 
trate ought  to  re-submit  the  proceedings  under  section  123  to  the  Sessions 
Judge  at  the  end  of  that  period  in  the  event  of  the  security  not  being  given* 
The  Court  now  annuls  the  order  of  the  Sessions  Jadge  as  premature. 


19  Jvly  1896.  Jabdini  &  Ravadi,  JJ. 

Quaen-Bmpi^MMi  v.  DadubhaL^ 


Indian  Fmil  Code  (Jet  XLFqf  I860),  Sees.  999,900 ^^Culp able  hemieide-^Murder^^raee 
.mid  sudden  prevoeaU^t^Judge-^wrp^Oharge^Oriminal  Proeedmre  Code  {Aet  X  qf  1999), 
Sec.  899. 

The  fact  that  the  accoicd  wsi  angry  at  his  wife's  resistance  to  the  act  «f  sexual  inleiw 
^cnrsc  is  not  snch  a  provocation  as  would  make  his  causing  her  death  an  ofFence  less  gra?o 
than  murder.  Her  denial  of  a  charge  of  adultery  is  not  sufficient  to  consHtute  grare  proToea- 
tion;andthe  irritahle  or  revengeful  sUte  of  mind  caused  by  mere  Jealous  suspicions  is  not 
A  fact  which  makes  the  homicide  less  than  murder. 

In  a  trial  for  murder,  where  grave  and  sudden  provocation  causing  a  loss  of  the  power 
of  self-control  is  suggested  for  the  defence,  it  is  the  duty  of  the  Judg^  as  is  clearly  set  forth 
in  section  999  of  the  Code  of  Criminal  Procedure,  to  expUin  the  distlneHons  between  murder 
And  culpable  homicide,  and  the  Jury  as  Judges  of  the  facts  have  to  decide  the  issue  aboot 

sufficient  provocatton. ^____^— — — ^_^_^«i.^__^^ 

^OHmined  Buling  80  ef  1696.    Criminal  Conflmation  Case  No.  IS  of  1695. 
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Per  Ouriam  : — The  prisoner  Dadubhai  toolod  Imambhai  has  been 
sentenced  to  death  by  the  Sessions  Judge   of  Poona  upon  conyiotion  of 
murder  by  a  verdict  of  a  Jury.    This  Court  ha?  to  deal  with  all  questiona 
of  law  and  fact  in  order  to  be  satisfied  whether  the  sentence  ought  to  be 
confirmed.    There  is  no  reason  to  doubt  that  the  wife  of  the  prisoner  Lalbi 
was  strangled  on  the  night  of  Sunday,  the  3rd  June  last,  in   her  husband's, 
house,  and  that  she   was  about  thjs  same  time  branded  all  over  her  bodyy 
and  that  the  bones  of  her  head  were  also  broken.    The   prisoner's   mother 
and  sister  were   the   other   inmates  of  the  house  that  night.     Lalbi  waa 
of  an  age  between  11  and  13  years  ;  and  though  it  appears  that  the   pri- 
soner had  previously  had  intercourse  with  her,  her  mother  and  the  medical 
officer  say  that  her  body  was  immature.    On  the  5th  June  before   a   Hagis* 
trate  of  the  2nd  Class,  and  on  the  18th  June,  before   the  Committing  Ma* 
gistrate,  the  prisoner  made  confessions  which  admit  that  he  strangled  Lalbi 
with  his  turban.     On  the  24th  June,  at   the  trial,  he   said  he  had   made 
these  coDfessions  through   maltreatment  by   the  Police  ;  and  being  asked 
what  his  defence  was,  he  said  he  did  not  know  ho^v^she  died.    The  grounds 
of  appeal   are  similar.     The  mother  aod  sister  of  the  prisoner  on  the  10th 
June  deposed  to  the  Magistrate  that  they   had   seen   prisoner   committing 
the  murder ;  but  at  the  trial  they   denied  this,  alleging  beatings  by  the 
Police.    Although  the  Sessions  Judge  did  not  give  the  usual  caution  to 
the  jury  to  weigh  the  statements  of  these  women  with  the  utmost  caution 
it  is  evident  that  he  considered  them  to  be  accomplices,  and  that  he  direct- 
ed the  jury  to  convict  on  the  confessions   made   by   the   prisoner.    These 
confessions  are  the  principal   evidence   against  him.     We  have  now  to 
consider  what  Mr.  Chauhal  has  urged  on  behalf  of  the  prisoner  in   this 
Court;     As  to  the  suggestion  that  he  was  insane  at  the  time,   we   notice 
that  this  was  made  by  his  mother   and  sister  on  the   10th  June.     But  on 
such  vague  statements  as  appear  in  evidence  we  do  not  find  it  proved  that 
there  was  any  unsoundness  of  mind.     Mr.  OhaubaTB  next   suggestion  was 
that  some  provocation   was  given   by  Lalbi,   which  to  an   excitable  and 
jealous  person  like  the   prisoner   would  be  so  grave    and  sudden  as  to 
deprive  him   of  self-control,  and  thus     reduce  the  offence  to  culpable 
homicide.    The  number  and  variety  of  the  injuries  inflicted  n^ative  this 
view  and  point  to  reflection  and  preparation.    There  are  two  suggestions 
about  the    provocation.    One  is  that  he  was  angry  at  her  resistance  to 
the  act  of  sexual  intercourse.    This   view  is  accepted  by  the  Judge.    The 
other  is^that  stated  in  his  first  confession  that  the  girl  had   some  days 
before  mis-conducted  herself  with  another   man  in  the  prisoner's  sights 
and  that   she  had  denied  this  when  at  times  he  questioned  her.    The  first 
is  not  such  a  provocation  as  in  our  opinion  would  make  the  offence  less 
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than   murder.    The   second   must   be  considered  along  with  the   variety  (^ 
injuries:  the  confession  does  not  suggest  that  the  prisoner  acted   suddenly 
or  in   warm  blood.     The  law  as  to  excitement  in  the  cascf  of  an  irritable 
and  unreasonable   man   is  discussed  in  QueevrEmpreea  v.  Sakharam  (1). 
It  is  not  to  be  Relieved  that  the  prisoner  saw  Lalbi  in  the  act   of  adultery; 
her  denial   of  such  a   charge  is  not  what  is  ^eant  by  grave  provocation  ; 
and  the   irritable  or   revengeful   state  of  mind  caused  by   mere  jealous 
suspicions  is  not   a  fact   which   makes  the  homicide  less  than  murder,  as 
was  laid  down  in  strong  terms  by  Baron  Rdfe  in   Reg.  v.  KeUey  (2).     "To 
take  away  the  life  of  a  woman,  even  your  own  wife,  because  you  suspect 
that  she  has  been   engaged  in   some  illicit  intrigue,   would  be   murder ; 
however  strongly  you  may  suspect  it,  it  would  unquestionably  be  murder," 
The  dread  of  the  punishment  of  death  doubtless  restrains  many  ill-tempered 
persons  from    taking  human-life   on   slight    provocation,   and   prevents 
jealous  and  tyrannical  husbands  from  being,  not  only  the  judges  of  their 
wife's   misconduct,  but  also  executioners  and  assassins.    Finally  we  may 
observe  that,  as  is  cleaily  set  forth  in  section  299  of  the  Code  of  Criminal 
Procedure,  it  is  the  duty  of  the  Judge  to  explain  the  distinctions  between 
murder  and  culpable  homicide,  and  then  the  jary^  as  judges  of  the  facts 
have  to  decide  the  issue  about  provocation.    This  course  was  followed; 
and  the  verdict  of  murder  shows  that  the  jury  took  the  same  view  as  the 
Judge,  and  did  not  believe  in  any  grave  and  sudden  provocation.     We  are 
of  opinion   that  the  verdict  is  not  only  proper  in  the  sense  of  being  such  as 
a  reasonable  set  of  men  might  find,  but  is  most  in  accord  with  the   proba- 
bilities, and  appears  to  be  correct.     Murderers  are  often  vain,  and  seek  by 
false  stories  about  provocation  to  make  the  brutal   act  of  revenge  *  or  ill- 
temper  seem  a  wild  justice  :  and  they  often  shrink  froon  admittiag  even  in 
their  confessions  the  more  shameful  barbarities  proved  to  have  happened^x- 
like  the  branding  in  this  case  or  the  fractures  of  the  skull.    We  see  no 
reason  to  distrust  the  confessions.    For  these  reasons  the  Court  confirms 
the  sentence  of  death. 


M  Julu  1896.  Jabdikk  <fe  Rakade,  JJ. 

Queen-Bmppess  v.  Keru.* 

Qriminal  PfMBdure  Code  {Act  X  of  19S«),  Sees,  t^^  2^^^Warrani  caee^Srmmary 
trials  Aeeusedt  naming  his  wUnesses^  Charge,  frowning  of. 

To  a  warrant  caec  tried  eummarily,  the  rales  abont  warrant  cases,  apply,  under   section 
S62  of  the  Code  of  Criminal  Proeedvre.    In  such  a  case,  though  a /orma/  charge  need  not  be 
framed,  the  accused  person  cannot  be  called  dilatory  if  he  delays  to  name   his  witnesses  until 
(1)I.L.  R,,  U  Bom.,  464.      (S)  8  C,  &  K.,  814.  ' 

^OrimiMal  BuUng  81  o/1896.    CHminal  Reference  No^  108  of  1896, 
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he  liaa  heard  the  evidence  for  the  proeecntion,  and  foond  that  the  Maglitrate  eandden  ths 
^videneQ  a  fobetantial  basif  for  ehafgtng  him. 

Pbb  Curiam  : — This  is  a  warrant  case  tried  in  a  summary  way :  yet 
the  rules  about  warrant  cases  applied  under  section  262.  The  trying 
Magistrate  had  no  right  to  expect  the  accused  to  have  their  witnesses 
teady  when  the  trial  began  as  in  a  summons  case  under  section  244. 
Until  a  definite  charge  is  framed  by  the  Magistrate  in  a  warrant  case  the 
accused  is  not  called  upon  to  make  his  defence  under  section  266 :  he 
cannot  justly  be  called  dilatory  if  he  delays  to  name  his  witnesses  until 
he  has  heard  the  evidence  for  the  prosecution  and  found  that  the  Magis- 
trate considers  that  evidence  a  substantial  basis  for  charging  him  although 
a /ormoZ  charge  need  not  in  a  summary  trial  be  framed.  The  Oourt 
<3oncurs  with  the  District  Magistrate  and  sets  aside  the  convictions  and 
sentences  and  directs  return  of  the  fines. 


^  Jtdy  1895.  Jabdinb  <fe  Ranadi,  JJ. 

Queen-BmppetM  v.  Leandpo  Masoapenliaa.* 

Penal  Code  {Aet  XLVcflS90\  See,  ^^^-^Defamatiom^^oodfam^Newspaper  eomments 
— Admiseian  6y  aeeused  or  eomneel^Bvidenee  Act  (I  of  1S7S),  Bee.  5S. 

.  Where  a  defamatory  statement  it  pnbliehed  in  a  newspaper,  anj  exception  on  the  groand  of 
good  faith  or  pnblie  good  fails.    Imperatris  v.  Janardan  (I),  followed. 
An  aeensed  person  is  bound  by  the  admission  which  is  nnqnalified. 
There  is  nothing  to  prerenta  person  on  being  questioned  under  section  842,  Orimina 
Procedure  Code,  to  make  an  admission,  and  it  is  obrions  that  some  admissions  on  fwinal 
matters  of  law  can  be  better  trusted  to  his  legal  adTiser,  and  there  seems  to  be  no  reason  in 
principle  whj  when  the  admission  has  been  so  made  in  his  presence  at  the  trial,  so  as  to 
•dispense  with  the  attendance  of  witnesses  for  the  prosecution,  it   should  not  be  held  to  bind  hinu 
Thb  accused   was  convicted  of  defamation  on   three  separate    charges 
and  sentenced  to  imprisonment  for  one  month  and  to  pay  a  fine  of  Rs.  150 
in  respect  of  each  of  the  said  three  charges  by  the  Presidency  Magistrate 
of  Bombay. 

He  preferred  an  appeal  to  the  High  Court  alleging  that  as  regards 
the  second  and  third  charges  the  Magistrate  was  in  error  in  convicting 
him  upon  the  strength  of  an  admission  stated  to  have  been  made  by  his 
attorney  to  the  effect  that  the  appellant  accepted  responsibility  for  the 
conduct  of  the  Anglo  LuaUano  Newspaper ;  that  the  appellant  was,  at 
the  date  of  the  publication  of  the  articles,  the  subject  of  the  second  and 
third  charges,  absent  from  Bombay  and  had  prior  to  their  publication  no 
knowledge  whatsoever  of  the  said  articles  having  been  published  or 
submitted  for  publication;  that  as  regards  the  first  charge  the  Magistrate 
was  in  error  in  holding  that  the  appellant  could  not  consistently  base  hia 

•Criminal  BMiimg  84 1/  ia»6.    Criminal  Appeal  No.  ISS  of  1895.       (1)  Cr.  R.  60  of  1890 
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defence  upon  the    first  and  ninth   exceptions  to  section  499   of  the  Indian 
Penal  Code  at  one  and  the  same  time. 

Per  Curiam. — When  beginning  his  argument  for  the  appellant  Mr. 
Lowndes  urged  that  the  convictions  on  the  2nd  and  3rd  heads  of  charge 
were  bad,  as  the  appellant  was  not  proved  to  have  been  the  actual  editor 
of  the  newspaper^  on  the  dates  of  publication  of  the  two  later  defamatory 
letters.  The  Magistrate  had  held  that  the  accused  was  bound  by  an 
admission  made  at  the  tri^l  by  his  solicitor  that  the  accused  did  not 
repudiate  the  responsibility.  The  Magistrate  was  satisfied  that  the 
admission  was  unqualified,  and  we  take  the  same  view,  adopting  the 
statement  in  the  judgment.  Mr.  Lowndes  then  urged  that  the  accused 
could  never  be  bound  by  his  own  admission^  much  less  by  that  made  for 
him  by  his  solicitor,  as  such  a  thiog  would  be  contrary  to  the  under-^ 
^standing  of  the  profession,  and  cited  Reg.yr.  Bertrand  (1).  We  are  of 
opinion^  as  we  intimated,  that  section  98  of  the  Indian  Evidence  Act,  an 
Act  which  extends  to  all  judicial  proceedings  in  or  before  any  Court, 
supported  the  Magistrate's  view.  la  England  formal  admissions  by 
Counsel  at  a  trial  have  been  alloweJ  in  order  to  dispense  with  mere  formal 
proofs,  as  appears  from  Lord  Abinger^a  remarks  in  Reg.  v.  ThorakiU  (2). 
In  India  there  is  nothing  to  prevent  a  prisoner  on  being  questioned 
under  section  342  of  the  Code  of  Criminal  Procedure  to  make  an  admission; 
and  it  is  obvious  that  some  admissions  on  formal  matters  of  law  can  be 
better  trusted  to  his  legal  adviser,  and  there  seems  to  be  no  reason  in 
principle  why  when  the  admission  has  been  so  made  in  his  presence  at  the 
trial,  so  as  to  dispense  with  the  attendance  of  witnesses  for  the  prosecution^ 
it  should  not  be  held  to  bind  him.  If  the  repudiation  of  the  admission 
as  to  the  second  and  third  heads  of  charges  had  been  made  at  once  on  the 
charge  being  read,  the  Magistrate  might,  under  section  58,  have  considered 
whether  he  should  require  the  prosecution  to  prove  the  fact.  But  as  it 
was,  we  cannot  say  that  the  Magistrate  failed  to  use  his  discretion  proper*^ 
ly.  Mr.  Lowndes  rests  the  defence  in  this  Court  not  on  the  truth  of  the 
imputationsj  but  on  the  ground  that  they  were  made  for  the  public  good 
after  such  due  inquiry  as  indicates  good  faith.  Exceptions  1  and  9 
to  section  499  of  the  Indian  Penal  Code  were  relied  upon.  These  involve 
issues  of  fact,  and  we  see  no  sufficient  reason  to  differ  from  the  conclusions 
of  the  Magistrate.  The  occasion  was  not  privileged,  as  in  Harrison  v.  Btisk  < 
(3),  and  the  case  about  publishing  of  rumour  cited  by  the  Magistrate, 
Woitkm  V.  Hall  (4),  is  in  point.  See,  too,  Dickeaon  v.  HiUelard  (5).  Any 
exception  on  the  ground  of  good  faith  or   public  good  fails,   because  the 

(l)L.  R.,  IC.  P.,5aO.      («)  8  O  &  P.,  57fi.       (8)  5  £  &  B.,  844. 
(4)  L.  R.,  8  Q.  B.»  898.    (ft)  L.  R.,  9  Ex.,  79. 
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publication  was  made  in  a  newspaper  as  ruled  on  section  499  by  this 
Court  in  Imperatrix  v.  Janardhan,  (6).  On  that  authority  and  for  the 
other  reasons  the  Court  confirms  the  convictions.  As  regards  the  punish, 
ment  the  Magistrate  was  rightly  influenced  by  the  fact  that  the  imputations 
were  published  in  three  different  issues  of  the  newspaper,  and  the  prisoner 
failed  to  publish  the  letter  denying  them.  Moreover,  they  were  published 
in  Bombay,  although  they  relate  wholly  to  matters  in  a  town  under  the 
domiuionof  another  Crown.  There  are  no  reasons  for  sympathy  with  the 
prisoner;  but  to  prevent  the  sentence  appearing  at  all  excessive  the 
Court  alters  it  so  far  as  to  remit  the  sentence  of  imprisonment  passed  on 
the  third  head  of  the  charge. 


7  August  1895.  Jabdinb  <fe  Banaixb,  JJ. 

Queen^Bmppess  v.  Sahadu  lAkshman.* 

Murder-^-ConfeiMion^On-fooker- Statements  qf  aeeompliees^Evidsnce  Act  (/  cf  l%72\ 
See*  so—Bombay  Village  PtiHee  Aet  {VIII ef  \%%'t)''PoHee  Cotutabls^Ooroner. 

A  confession  bf  an  accasetl  of  his  mere  prttence  at  a  morder  as  a  nentral  on-looker  is  not» 
in  the  absence  of  anj  other  evidence,  soffieient  to  oonTict  him  of  that  murder. 

StaumentH  of  accompUces,  co-prisoners,  who  may  not  be  cross-examined  and  who  may  have 
motives  in  telllDg  lies  against  the  other  co-prisoners,  cannot  be  accepted  as  the  criterion  of 
gnilt  or  innocence  of  the  accased,  especially  in  a  capital  case  and  where  thej  have  retracted 
their  stories. 

There  is  no  law  to  authorize  a  Police  Constable  to  take  upon  himself  any  part  of  the  duties 
«f  the  Village  Pa  til  as  a  Coroner  under  the  Bombay  District  Police  Act,  1867. 

Per  Curiam.— The  Court  is  of  opinion  that  the  confessions  recorded 
by  the  Magistrate  on  the  20th  March  were  made  voluntarily.  '  They  are  in 
sufficient  accord  also  with  the  evidence  about  the  position  of  the  corpse 
when  found,  and  the  marks  of  injury  upon  it.  The  Court  takes  the 
same  view  as  the  learned  Judge  and  assessors  took  regarding  the  guilt  of 
the  confessing  prisoners  Nos.  1^  3,  4  and  5  and  dismisses  their  appeal. 
The  prisoner  No.  2,  Marnti,  has  never  confessed  any  participation  in  the 
murder.  He  has  admitted  his  presence  and  said  that  it  took  place  under 
his  eyes,  and  he  seems  to  have  been  from  his  own  account  a  neutral 
on-looker.  There  is  no  other  fact  of  importance  against  him  and  no  other 
allegation  that  need  be  considered,  except  those  made  by  the  co-prisoners, 
who  were  jointly  tried.  We  are  of  opinion  that  their  statements  ought 
not  to  tura  the  scale.  If  the  prosecution  allege  that  the  prisoner  did 
more  than  is  stated  in  his  confession  there  should  be  some  evidence  of 
that :  Regina  v.  CHewea  (1).  We  are  not  aware  of  any  cases  in  which  the- 
statements  of  accomplices,  co-prisoners  who  may  not  be  cross-examined 
and  who  may  have  motives  for  telling  lies  against  the  other  co-prispners, 
(1)  6  B.  &  B^  844.  (4)  L.  R..  8  Q.  R..  896.  (6)  L.  B.,  9  Ex.,  79.  (6)  Cr.  R^  60  of  1894. 
(1)  4  C.  &  P.,  S21.    ^Criminal  B^ing  85  o/1895.  Criminal  Appeal  No.  177  of  1895. 
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have  been,  accepted  as  the  criterion  of  guilt  or  innocencei  especially  in  a 
capital  case,  and  where,  as  in  the  present  case,  they  have  retracted  their 
stories.  We  think  it  would  be  against  the  principle  of  the  well  known 
rule  of  evidence  to  give  these  statements  such  weight.  The  Qoyemment 
Pleader  has  not  contended  to  the  contrary.  The  Court,  therefore,  sets- 
aside  the  conviction  and  sentence  passed  on  the  prisoner  Maruti  and 
acquits  him.  We  draw  the  District  Magistrate's  attention  to  the  fact  that 
the  jxinc&nama  among  the  papers  purports  t^  have  been  taken  before 
a  Police  Constable  as  well  as  the  Police  Patel.  There  is  no  law  to  the 
duties  of  the  Village  Patel  as  a  coroner  under  Bombay  Act  YIII  of  1867.. 
The  District  Police  officer's  powers  are  separate  under  section  174  of  the 
Code  of  the  Criminal  Procedure. 


7  August  1896.  ^       Jabdini  A  Bakadi,  JJ. 

Queen-BmpPMMi  v.  OavuMh  BhIIcaJL* 

T^iua  Code  {A§$  TLVif  I860),  Am.  464— fbr^0r]r*.Mil0iM6  A^  (iKf  1S7SX  B^e,  loi— 
OfimiwiX  case^^udgt^M^idm^,   weigkhg  cf^Bmrdem  ij  procf^Aemued^lki/inee. 

The  concladlng  wordf  **orat  a  time  at  which  he  knowi  that  it  was  not  made,  lignedt. 
•ealed  or  executed  *'  of  claaie  1  of  leetion  464,  Indian  Penal  Code,  are  to  be  read  dietribativelj^ 
and  ate  not  gotemed  by  the  preceding  words  **by  or  by  the  anthority  itc.*] 

The  Oonrt  onght  not  to  adjudge  a  criminal  case  on  mere  probabilities  as  if  it  were  a  ciyil 
action,  or  oontrarene  the  well-known  principle  of  law  that  the  harden  of  prcofliea  on  the 
Crown,  not  at  all  on  tde  abased;  and,  nnless  the  eridence  is  such  as  to  enable  the  Conn  to  judge 
rather  than  conjecture,  the  accused  should  not  be  called  upon  to  make  his  defence. 

Pkb  CuHiam  :— The  Sessions  Judge  has  held  that  it  may  be  forgery 
under  th^  Indian  Penal  Code  to  make  a  document  fraudently  with  a  false 
date,  when  the  date  is  a  material  part  of  the  document,  although  the 
dOcutnent  is  in  fact  made  and  executed  by  and .  between  the  peraons  by 
and  between  w:hom  it  purports  to  be  made  and  executed.  It  has  been 
argudfl  that  tHs  is  a  wrong  interpretation  of  section  464,  clause  1.  We  are 
<tf  opinion  that  the  concluding  words,  **  or  at  a  time  at  which  he  knowa 
that  it  was  liot  made,  signed,  soiled  or  exe<Juted;  "  are  to  be  read  distri- 
butiVely,  axiA  are  not  governed  by  the  pr^deding  words  "  by  or  by  the 
authority  &c."  They  ^re  illustrated  by  Illusti:i^tion  (h).  This  view  is 
gtippor^by  Sit  BarniB  Pea4)6ck*8  remarks  in  Maharajah  Mohe$hw  Su» 
aimg  Bdhadoot  i.  Bhikha  Ohawdty  (1)  and  by  Ldek,  J.  in  ^u^  ^^ 
aookr/u/y  CfhM'  (fe).  This  interpWtation  makes  the  Penal  Code  accord 
witkthri  taw  of  England  as  interpreted  in  Agvna  v.  BUaiyn  (3)  a  case 
where  all  th^  auth6rities  6n  the  present  point  are  considered. 

It  wKfl  next  urgedt^  that  the  Courts  below  have  a4)udged  this  case  o& 

^OriminM  BM^H^fiH6.    CfimimLl  Ap^licatioiis  for  It^isl^*  Not.  lag  aad  1S7  of  1S96 
(l)ftW.Bo«4.      (fl)10W.B.,S4.      (•)L.B.,ic.p«aoo. 
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mere  probabilities  as  if  it  were  a  civil  action,  and  have  thus  contravened 
the  well  known  principle  of  the  law,  illustrated  in  section  101  of  the 
Indian  Evidence  Act^  that  the  burden  of  proof  lies  on  the  Crown  in  a 
criminal  case,  not  at  all  on  the  prisoner.  See,  1  Taylor  on  Evidence,  section 
97 A  about  the  presumption  of  innocence  and  In  the  mcUter  of  the  Petition 
of  Dhunno  KasA  amd  wnother  (4)  followed  in  iTn/peraJtrix  v,  Jethmcd  (5). 
This  contention  appears  to  be  sound  as  regards  the  first  prisoner  Ganesh. 
The  proper  issue  was  whether  beyond  reasonable,  doubt  the  prosecution 
^ad  proved  that  the  receipt  had  been  ante-dated  with  intent  on  the  part 
of  the  writer  to  commit  a  fraud.  Unless  the  evidence  was  such  i^  to  enable 
the  Court  to  judge  rather  than  conjecture,  the  prisoner  ought  not  to  have 
been  called  upon  for  his  defence :  Imperatrix  y.  Vcyvram  (6).  He  has 
been  convicted  on  the  ground  that  as  the  second  prisoner  Ramchandra  was 
not  a  tenant  in  the  year  to  which  the  receipt  relates  the  document  must 
be  fraudulent.  But  this  finding  about  tenancy  is  chiefly  based  on  state- 
ments made  by  the  second  prisoner  in  pleadings  and  otherwise  which  are 
not  evidence  against  Ganesh.  The  conviction  and  sentence  passed  upon 
him  must  therefore  be  reversed  and  the  prisoner  acquitted*.    ^    .     . 

As  regards  the  prisoner  Ramchandra  the  materials  are  somewhat 
more  perplexiiiig  for  a  Court  of  Revision.  The  weighl  of  the  previous 
admissions  depends  much  oh  oircumBtadces  as  it  is  well  known' that  parties 
to  litigation  often  mike  false  statements.  The  case  is.  one  in  which  ik^ 
appellant  was  placed  in  jeopardy  by  the  fedli^re  of  the  Court  of  appeal 
to  deal  fully  with  the  evidence  by  the  light  of  the:  established  sulM 
applying  to  crimiilal  cases,  in  <a  pfoper  judgment,  in  the  for ni  which 
sections  367  and  424*  ct  the  Code  of  Criminal  Proce<!ure  require.  The  Judg- 
ment reo<^ed  does  not  fulfil  the  requirement.  Following Tn  He  Shivttppa 
(7)  the  Court  sets  aside  the  order  confirming  the  conviction'  and  sentence 
passed  on  Ramchandra  and  directs  the  Sessions  Judge  to  rehear  the  appeal. 


S  Auffuet  2S95.  .  r    j     Jinim  A  Bahadi,  JJ. 

Queen^BihipPMsi  V.  Abdul  Bttsienl*    '  — 

OHmimU  Ptoeedwn  Code  {Aet  X^l99A),*See.  lU-^OetHJUate^iUitieal  Jgtiu-^iiuii: 
Thert  ,^ng  n»  Political  Agest  ia  8iaiii,%ittii]i  ihe  mesnltig  o^  aectfiUi  itfto  tSO  gf  ths 
Code  of  Criminal ^TM^ditfe»  a  aattiona  Oonrt  in BritUh  Indla^othevwiie flimpeteat,  tar  jari» 
dlctiMi  to  tTj  a  NatiTt  Indiap  Subject  ,«r  Her    Majettf,  /or  sfi  sAllos  osmnitted  wItliU  Uia^  * 
lerritot^^  wUhoDt'a  cer^ficate  ander  the  proWio  to  lectiM  1S[S  of  the  Code* 

PsK  CORiam  : — There  is  i)io  averment  nor  aiSdavit  that^  tWe  is  any 
Political  Agent  in  Siam  within  the  meaning  of  Sections  188  to  190  of  the 


TTTT' 


(4)lL.R^SCa^m.    ^S^CriB^^MHr    <«Hf.^B;i^«*iSi.4Hv~ 
^Hmimai  Btdint  S7  tflM.    Crimitua  Apptalli^  JOS  of  ms^'iad  Crimiasl Beriew 
No.  170  ef  ISiS.     (7)  L  L.  B^  U  Bom^  11. 
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Oode  of  Oriminal  Procediure.  No  certificate  was  necessary  to  give  the 
Court  of  Sessions  jurisdiction  if  there  is  no  such  Political  Agent.  Qtue&n- 
Empress  v.  Daya  Bhima  and  oiliera  {{);  Queen-Empress  y.  Sheik  Abdaol 
Hahiman  (2).  The  instructions  of  the  Qoyernment  Ptoader  are  that  there 
is  no  such  officer.  This  Court  takes  that  view  of  this  matter  and  holds 
therefore  that  it  was  unnecessary  of  the  Sessions  Judge  to  consider  whe- 
ther the  certificate  was  a  proper  one.  It  has  not  been  shown  that  the 
certificate  even  if  requisite  failed  in  regard  to  specification,  as  it  mentions 
the  ofience  in  terms  of  the  Indian  Penal  Code  and  the  amount  of  money 
misappropriated.  The  Court  of  Sessions  has  power  to  amend  charges  under 
the  Code  :  Qaeen-Empresa  v.  Khoda  Uma  (3). 

The  Court  now  annuls  the  order  made  by  the  Sessions  Judge  declining 
to  exercise  jurisdiction  and  directs  that  a  new  trial  be  held  by  the 
Court  of  Sessions. 


8  August  1896.  Jardinb  <&  Ranadi,  JJ. 

Queen-Bmppess  v.  Pandu  Khandu.* 

Orimvnal  Proeedure  Code  {Aet  X  aflSSi).  Sees.  19S,  S9e^Seeurit^  for  Good  behaviour 

Person  undergoing  impriionment-^Magistrate^Term  of  the  teeurity  to   begin  when^ 

If  a  person,  ondergoiog  a  sentence  of  imprisonment,  Is  ordered,  under  section  IIS^ 
Criminal  Procednre  Code,  to  gire  secnritj  for  good  beharionr,  it  is  premature  and  illegal  to 
pass  against  him  an  order  nnder  section  1S3  of  the  Code  whilst  the  imprisonment  lasts.  If, 
in  the  mcaniim\  he  is  convicted  of  another  offence  and  sentenced  to  a  fresh  term  of  imprison- 
ment, the  ord  r  should  not  be  passed,  until  the  expiry  of  both  imprisonments.  If,  before  sneh 
expirj.  the  prisoner  gires  the  required  securit]r,  the  Magistrate  cannot  pass  an  order  of  im- 
priMinent  under  section  las  of  the  Code. 

The  order  of  imprisoment  under  section  188,  Criminal  Procedure  Code,  is  one  to  which 
the  word  **  Motence,  **  as  used  in  section  8d6  of  the  Code,  applies, 

Pbr  Curiam  : — The  Sessions  Judge  cites  no  authority  for  the  state- 
ment that  under  section  396  of  the  Code  of  Criminal  Procedure,  the 
original  sentence  of  rigorous  imprisonment  commenced  to  run  from  the 
date  of  the  re-arrest  of  the  prisoner.  It  is  difficult  to  understand  how  there 
oould  be  any  rigorous  imprisonment  until  the  prisoner  reached  again  some  , 
jail  where  such  a  sentence  could  be  carried  into  execution.  But  this  is 
not  the  point  referred  and  the  Court  has  not  the  facts  before  it. 

The  sentence  passed  for  the  escape  is  under  section  396  legal  so  far 
as  the  original  sentence  is  concerned.  It  is  also  legal  so  far  as  the  order 
*^  sentencing  to  rigorous  imprisonment  under  section  123  is  concerned  if 
that  order  is  one  to  which  the  word  sentence  as  used  in  section  396  may 
be  applied,  and  there  appears  to  be  no  authority  or  reason  for  excluding 
this  order  or  not  calling  it   a  sentence.     The  contrary  view  of  the  Sessions 

(I)  I.  L.  K.,  IS  Bom.,  U9.    (2)  I.  L.  B.,  U  Bom.,  227.    (3)  I.  L.  R.,  17  Bom.,  8S9. 
*QrimiMl  UuUng  8S  of  1S95.    Criminal  Reference  No,  79  of  1895. 
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Judge  would  occasion  the  inconvenience  of  our  having  to  hold  that  the 
present  is  a  ooaua  omissus  from  the  Code. 

The  error  committed  is  not  m  Mr,  Ohitre's  proceedings  but  in  those 
of  Mr,  Scott.  When  the  prisoner  stated  before  him  that  he  was  theu 
under  sentence  he  ought  in  order  to  comply  with  section  120  to  have  as* 
certained  if  the  statement  was  true.  This  has  now  been  certified  bjr  the 
judgment  convicting  of  the  escape.  The  order  of  imprisonment  made  by 
Mr.  Scott  under  section  123  is  premature  and  illegal.  The  Court,  there- 
fore,  sets  it  aside. 

Mr,  Scott  must,  therefore,  pass  a  new  order  under  section  118  fixing 
under  section  120  a  new  date  from  which  the  period  is  to  commence  ;  and 
this  date  must  be  that  of  the  expiry  of  the  original  sentence  and  the 
sentence  for  the  escape.  If  before  that  date  the  prisoner  gives  the 
required  security,  the  Magistrate  cannot  pass  order  of  imprisonment 
under  section  123.  He  ought  to  have  the  prisoner  before  him  if  this  can 
be  done  without  great  inconvenience  and  explain  the  order  of  this  Court : 
otherwise  he  must  by  means  of  the  jail  authorities  convey  to  him  a  clear 
statement  thereof. 


8  August  1895.  Jabdikb  <fe  Ranade,  JJ. 

Queen-Emppess  v.  Sakhapam.*^ 

PeiMl  Code  (Aet  XX  To/ 1860),  Set.  il^A-^Bobben^HarbirnHng, 
To  justify  a  ooovictioii  under   section  SISA,  Indian  Penal  Code,  both  knowledge  and 
intention  are  required. 

Thb  accused  was  convicted  by  the  First  Glass  Magistrate  of  Nasik  of 
the  offence  of  harbouring  robbers  and  dacoits  under  section  216A  of  the 
Indian  Penal  Code  and  sentenced  to  undergo  one  month's  rigorous 
imprisonment. 

Ordbr. — There  is  no  evidence  of  either  knowledge  or  intention,  and 
both  are  required  to  justify  a  conviction  under  section  216A  of  the  Indian 
Penal  Oode.     The  Gourt  sets  aside  the  conviction  and  sentence. 


1!^  August  1895.  Jabdinb  k  Bai?adb,  JJ. 

Queen-BihippetM  v»  BaJLt 

Penal  Code  {Aet  XLF<(f  1960%  Sec.  ZlS^Seeret  disposol^Dead  child^Mother. 

Where  a  woman  gives  her  new-horn  illegitimate  dead  child  to  another  woman  with 
instmctions  to  dispose  of  it  secret^  and  the  latter  carries  out  the  instructions  bj  throwing  it 
in  a  rirer,  the  mother  cannot  be  convicted  of  the  sabstaniire  offence  nnder  section  SIS,  Indian 
Penal  Code,  bat  her  offence  can  more  appropriatelj  come  onder  the  definition  of  abetment. 

In  this  oase  the  accused,  a  Hindu-widow,  gave  birth  to  an  illegitimate 
child.     The  child  having   died  immediately,  she   wrapped  it  up  in  a  cloth 

*Oriminal  BMng  S9  cf  1S9S.    Criminal  Application  for  BeTiaion  No.  16S  of  1S96. 
t  Orimifua  Ruling  40  qf  1S95.       Criminal  Appeal  No.  179  of  18»6. 
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shortly  after  her  delivery,  kept  it  in  her  house  the  following  day  and 
at  night  fall  sent  for  another  widow  Mainabai  and  directed  her  to  dispose 
of  the  body,  saying  ^*  take  it  away  and  throw  it  into  the  river/'  Mainabai 
threw  the  body  ci  the  child  into  the  river  according  to  the  instructions  of 
the  accused. 

Pbb  Curiam  : — The  facts  are  on  all  fours  with  those  in  Regina  y. 
Bird  (1)  and  Begma  v.  SkeUan  (2)  so  far  as  the  act  of  the  mother  is  con- 
cerned. They  were  held  to  amount  to  the  offence  of  ^*  secret  burying  or 
otherwise  disposing  of  the  dead  body"  within  the  meaning  of  those  words 
in  9  Geo.  lY  c.  31  s.  14.  But  that  section  14  strikes  at  the  mother  only 
which  was  doubtless  before  the  minds  of  the  Judges  in  those  cases.  Section 
318  of  the  Indian  Penal  Oode  is  not  so  limited  :  and  moreover  the  facts 
come  more  appropriately  under  the  definition  of  abetment.  The  Oourt, 
thereforci  holds  that  the  accused  mother  was  not  guilty  of  the  substantive 
offence  and  dismisses  the  appeal.  A  separate  head  charging  abetment 
ought  to  have  been  framed  in  the  Court  of  Sessions  :  SegiTMt  v.  Cfhartd 
iirttr(3). 


13  Auguii  1896  Jabdins  &  Ranadb.  JJ. 

Queen-BmppetM  v.  Ramehandpa  Sawaipam.* 

Sviitme€-^mtn»$ie$^THal^Pri9onw^9  TenHwumy  Aet,  (XF  </  \9t9y-'Svideme$  Act 
</c/lS7ft),£fM.  lis. 

Two  «oiiar#  A  mnd  B  were  eonyieted  ef  theft  sad  dolj  lentenced*  BandQ»  who  had 
Intern  cnrideneor  sd  irititeMet  agidnst  them,  were  afterwards  proseooted  under  eeetloii  41 1* 
lodian  Penal  Code,  in  connection  with  the  tame  property,  and  connected  #b  the  Cfidenec 
of  A  and  Bi— 

fleM,(l)thatthePriioner*f  TestinionyAct  hadno  bearing  on  the  point  indecision  and 
thatthetwoconvicti  were  competent  and  compellahle  witnesses,  there  being  no  exolnslon  of 
ehem,  nor  pririlege  given  them  by  the  law; 

(S)  that,  in  the  absence  of  anj  pardon  or  saggestion  bf  anj  Jadioial  anthoritjr  of  pardon* 
B  and  O  had  no  privilege  against  prosecation  or  against  the  eridence  of  anj  admissiUe  witness 
heiog  need  against  them.  Bren  if,  as  witnesses  against  A  and  B,  thej  made  fnU  confessions 
of  crime  as  being  dishonest  receirers,  they  wonld  hafe  no  priyilege  (which  can  only  be  conferred 
by  special  enactment  of  the  Leglslatare  as  in  the  case  of  the  confessing  ICamlatdars  hf 
ActXlVof  1SS9). 

Pbb  Gubiam: — The  Magistrate  convicted  the  two  sonars  under  section 
41 1  of  the  Indian  Penal  Code.  The  Sessions  Judge  without,  as  is  admitted, 
going  into  the  facts  acquitted  them  on  appeal.  Against  this  acquittal 
the  Qovemment  of  Bombay  has  made  appeal  here. 

The  reasons  given  by  the  learned  Judge  are  as  follows: — ^^  After 
hiring  the  learned  counsel  for  appellants  and  the  Public  Prosecutor 
in  reply,  and  referring    to  the  case  oi  EmpreMB   y.  Bagho  ofnd  TuJcyok 

(1)  a  C.  &  K.,  sir.       (a)8C.  &K.,  lis.       (8)llBom«H,0.,S40. 
«  OrMiMrf  Bmling  41  nf  1S96.   Cdmlnal  Appeal  No.  ITS  of  1S9S. 
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and  3  o^^r«,  No.  366  of  1894  on  the  file  of  the  same   Magistrate,  I  find 
that  these  convictions  cannot  be  sustained. 

Reference  to  that  case  shows  that  the  Crown  was  made  to  rely,  and 
did  rely  on  the  sworn  statements  of  both  these  appellants,  in  order  to 
obtain  conyictions  against  Ragho  and  Tukya,  and  that  these  convictions 
were  accordingly  obtained.  It  strikes  me,  therefore,  as  nothing  less  than 
perfidy  to  make  the  crown  turn  round  now  upon  two  of  its  own  prime 
witnesses,  and  strive  to  obtain  thei/r  convictions  in  connection  with  the 
self-same  property  by  means  of  the  sworn  statements  of  the  two  convicts 
who  apparenty  under  the  Prisoners'  Testimony  Act,  1869,  have  been  brought 
up  here  from  Tanna  Jail  for  this  purpose.  I  believe  this  to  be  a  great 
mis-use  of  the  Act,  and  except  in  this  District  I  have  never  seen  recourse 
to  such  procedure,  which  seems  to  me  quite  opposed  to  public  policy  and 
the  spirit  of  English  law." 

.  The  Judge  raised  no  issue  on  this  important  question  as  he  was 
required  by  this  Court :  In  re  Skivappa  (I);  nor  does  he  cite  any  authority. 
Before  reversing  a  solemn  decision  he  ought  to  have  used  the  piocedure 
which  the  law  considers  essential  to  solemn  hearing  in  appeal. 

The  Prisoners'  Testimony  Act  has  no  bearing  on  the  point  we  have  to 
decide.  Mr.  Branson  has  not  argued  that  the  two  convicts  examined  as 
witnesses  were  not  competent  and  compellable  witnesses.  This  they 
certainly  were,  there  being  no  exclusion  of  them  n^r  privilege  given  them 
by  the  law.  In  Qvi,eem,'E7apre88  v.  PcUanji  (2)  this  Court  directed  the 
evidence  of  a  prisoner  under  sentence  of  death  to  be  taken  in  the  appeal  of 
another  prisoner  so  sentenced  for  the  same  murder. 

The  only  question  possibly  arising  is  whether  the  sonargy  whose 
acquittal  we  are  now  considering,  had  any  privilege  against  prosecution 
or  against  the  evidence  of  aay  admissible  witness  being  used  against 
them.  Mr.  Brcmson  has  faiintly  suggested  that  perhaps  Kudd^s  case 
may  apply  in  his  favour.  This  is  discussed  in  Regina  v. 
Hammanb  (4)  and  in  Q^j^een-EmpresB  v.  Mona  Puna  (5).  But  in  the 
absence  of  any  pardon,  or  suggestion  by  any  judicial  authority  of 
pardon,  neither  that  case  nor  any  other  such  case  affects  the  present,  as  it 
is  not  suggested  that  when  these  sonars  gave  evidence  they  deposed  to 
dishonest  conduct  as  such  or  affected  to  be  accomplices  or  were  treated  as 
such.  Even  if  they  made  full  confessions  of  crime  as  being  dishonest 
receivers,  they  would  have  no  privilege  before  the  law  which  is  not  a 
respecter  of  persons.  This  privilege  can  only  be  conferred  by  special 
enactment  of  the  Legislature  as  in  the  case  of  the  corrupt   Mamlatdars   or 

(1)  I.  L.  K.,  16  Bom..  11.    (2)  I.  L.  H.,  19  Boin.»  196. 
(4)  I.  L.  B.,  1  Bom.,  619.    (5)  I.  L.  B.,  16  Bom.,  661. 
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Other  persons  who  confessed  for  whose  protection  Act  XIY  of  1889  was- 
passed,  in  consideration  of  the  inyalid  promise  set  forth  in  the  report  ol 
Queen-Emprees  v.  Ohaga/a  (6).  It  is  said  in  the  case  of  Oanesk  ScUhe  {^), 
that  the  object  ci  Oriminal  Procedure  is  the  punishment  of  offendera 
against  the  substantive  criminal  Law.  That  case  and  the  other  case  of 
the  same  name  show  that  the  private  prosecutor  has  substantially  the 
same  rights  as  the  Grown.  But  the  Grown  has  a  duty  and  so  have  its 
Magistrates  and  officers  to  act  with  diligence  against  offenders.  In  such^ 
matters  it  is  not  the  duty  of  the  Gourts  to  deal  with  matte; s  lying  entirely 
within  the  discretion  of  the  Grown  or  its  officers.  The  test  to  which  all  are 
subject,  the  accused  ai  well  as  the  prosecutor,  is  whether  what  is  done  ia- 
done  according  to  the  law  of  the  land.  We  are  bound  to  say  that  there 
is  nothing  to  show  or  to  lead  us  to  suspect  that  the  trying  Magistrate  has 
in  taking  the  evidence  of  the  convict  witnesses  or  in  prosecuting  the  sonars- 
exceeded  the  powers  he  is  in  duty  bound  to  use  for  the  prosecution  of  crimi- 
nals. The  witnesses  were  bound  to  state  what  the  justice  of  the  country  calla 
upon  them  to  reveal.  Qresley  on  Evidence  p.  882.  We  may,  however,, 
point  out  that  section  132  of  the  Indian  Evidence  Act  gives  a  witness  a 
certain  amount  of  protection,  which  this  Oourt  has  defined  in  Queen^ 
Empress  v.  Oatm  Sanba  (8).  As  justice  must  always  be  administered, 
according  to  law  the  Gourt  now  reverses  the  acquittal  of  the  two  sonars 
and  directs  the  Sessions  Judge  to  rehear  their  appeals. 


15  August  1896.  Jibdihb  &  B&ViDi,  J  J. 

Queen-BmppetM  v.  Hapi  Gopal.* 

Criminal  Proeeduti  Code  (Act  X  nf  1S8SX  Sees,  S60»  flSS,  9Si— ^nfimary  trial^Magihtrate- 
^Watandiir  KnlktLTni-^Bseord  uf  summary  trial^High  Oourt— -BeviHon, 

Where  ft  case  ii  compUeated  and  a  oonrictien  maj  entail  farther  lerions  codi eqaeneett  as^ 
forinstanee,  where  the  eharge  It  ander  teetioo  SOS,  Indian  Penal  Cods,  against  a  person  who- 
UtkVatandur  AUbarat,  a  lomnMry  trial  ie  not  the  procedure  which  a  ICagistrate,  In  hia. 
discretion,  shonld  use. 

The  record  of  a  snmmary'trial  shonld  not  be  so  meagre  as  to  deprlye  the  High  Coort  of  the- 
power  of  judging  whether  the  finding  is  correct,  legal  or  proper,  when  the  case  comes  before- 
it  in  revision. 

Per  Guriam  : — We  concur  generally  in  the  opinion  stated  by  the^ 
Sessions  Judge.  Gases  under  section  202  of  the  Indian  Penal  Gode  are- 
complicated.  As  to  what  is  to  be  proved,  see  the  Queen  v.  Ahmed  AH  (wd. 
cther$  (1);  Empress  of  India  v.  Abdul  Kadir  (2).  That  is  one  good  reasoa 
to  guide  a  Magistrate's  discretion  in  not  using  the  summary  procedure* 
Another  is  that  which  is  pointed  out  in  Svbramanya  Ayyar  v.  The  Queene 

(6)I.L.  R..UBom..84S.    (7)  !•  I*.  B.,  IS  Bom.,  69S.    (8)  L  I*.  K^  Ifl  Bom,,  44oi 

•OrMnol  BuUng  4S  tf  iSSS.   Criminal  Reference  No,  104  of  19S^. 

(l)SSW.B^4fl.    (a)LL,B.,8All.,fl7S. 
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-(3).  The  ftccused  is  a  TTotondtir  K^dkami ;  and  the  conviction  may 
entail  farther  very  serious  consequences.  For  these  reasons  we  think  a 
summary  trial  was  under  the  circumstances  not  the  procedure  which 
should  have  been  used. 

We  also  follow  Queen-Empress  v.  Shidgauda  (4)  in  considering  that 
the  finding  should  have  shown  something  on  which  this  Court  could  judge 
whether  the  accused  had  reason  to  believe  that  the  death  was  violent. 
We  make  this  remark  with  reference  to  Empress  v.  liango  Timaji  (5). 
The  record  of  a  summary  trial  should  not  be  so  meagre  as  to  deprive  this 
Court  of  the  power  of  judging  whether  the  finding  is  correct,  legal  or 
proper,  when  the  case  comes  before  it  under  Chapter  XXXII  of  the  Code 
of  Criminal  Procedure.  We  are  unable  to  say  whether  the  trying  Magis- 
trate should  have  used  the  power  given  him  by  section  245  of  questioning 
the  accused  under  section  342  to  enable  him  to  explain  the  circumstances 
appearing  against  him.  But  if  the  statement  in  the  Police  Diary  noted 
by  the  learned  Judge  is  true,  viz.,  that  the  Police  Officer  to  whom  the 
report  of  the  death  ought  to  have  been  made  under  section  45  of  the  Code 
of  Criminal  Procedure  was  himself  present  at  the  death,  and  if  this  fact 
had  come  to  the  trying  Magistrate's  notice,  it  is  doubtful  whether  he 
would  have  convicted  the  accused  for  not  making  the  report.  We  draw 
the  Magistrate's  attention  to  the  cases  on  the  meaning  of  the  law  on  this 
point,  viz.f  Imperatria  v.  8ada  Ncmdbha  (6)  which  follows  The  Empress 
V.  8ashi  Bhuscm  OhuckrabuUy  (7),  The  Queen  Empress  v.  Oopal  Singh  (8), 
and  In  the  matter  of  ths  petition  of  Pandya  Nayak  (9), 

The  Court  now  sets  aside  the  conviction  and  sentence.  Whether  a 
new  trial  should  be  held  is  a  matter  which  we  must  leave  to  the  discretion 
of  the  District  Magistrate  on  consideration  ot  the  cases  on  which  this 
judgment  is  based.  As  to  the  caution  with  which  hereditary  officers  may, 
as  a  matter  of  expediency  be  dealt  with,  where  only  n^lect  of  rules  is 
charged,  we  may  refer  to  the  remarks  of  the  Honourable  Mounstauart 
Elptiinstone  in  his  Report  on  the  Deccan,  2nd  Edition,  page  76. 


M  August  1896.  Jabdimb  ^Rahadb,  JJ. 

Queen-BmpP68s  v.*Napayan  Nathu.* 

Aeeused — Evidence^ Burden cf  ProoJ-^Svidenee  Aei  {I cf  187S), 
An  accased  person  is  nnder  no  obligation  whateyer  to  prodace  anj  evidence;  and,  until  a 
strong  case  has  been  made  ont  against  him,  no  inference  can  be  drawn  from  non-prodaction 
-of  snch  evidence. 

(3)  I.  L,  Rh  6  Mad*.  396.    (4)  I.  L.  B.,  18  Bom.,  97.    (5)  I.  L.  B.,  6  Bom.,  402.  ' 

(6)  Cr.  F.,  40  of  1893.    (7)  I.  L.  B„  4  Cal,  623;    (8)  I.  L.  B.,  SO  Cal.  316. 
(f)  I.  L.  Bn  7  Mad.,  436.         ^Oiiminal  Btding  43  of  1895.     Criminal  Appeal  No.  201  of  1896   . 
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In  a  criminal  case,  the  burden  of  proof  is  on  the  profccntion  under  section  101  of  the 
Indian  EWdence  Act,  and  a  conviction  must  be  based  on  eyidencs  which  excludes  the  theory  of 
innocence;  not  on  circnmetances  of  suBpicioo,  or  on  mere  probabilities. 

Per  Curiam  —Except  that  all  the  persons  deposing  to  the  execution 
•of  the  second  will,  Ex.  A.,  have  been,  made  prisoners  and  tried  for  forging 
it,  the  present  case  is  much  like  the  civil  suit  out  of  which  it  arose.  The 
two  widows  of  the  testator  Nathu  relied  on  an  earlier  will  and  sued  the 
donee,  prisoner  i,  the  nephew  and  adopted  son  of  Nathu.  Th«  defence  of 
prisoner  1  was  two-fold  in  the  suit :  he  relied  on  his  admitted  fiaius 
as  adopted  son  and  on  the  later  will.  Before  examining  the  matters  on 
which  the  litigants  differ  it  is  best  to  see  what  matters  they  are 
agreed  upon. 

The  following  facts  are  undisputed.  On  the  31st  August,  1890,  Nathu^ 
a  childless  Qujerati  trader,  executed  a  will,  of  which  Ex.  B.  is  a  copy, 
making  prisoner  1  his  heir,  or  rather  residuary  legatee,  and  making  three 
devises.  On  the  8th  September  he  adopted  prisoner  1  by  a  deed  of  which 
Ex.  C.  is  a  copy,  and  two  other  deeds  confirmed  two  of  the  three  devises,  viz, 
to  the  Arya  Somaji  and  to  Parshotam  Barve.  On  the  Sth  September  the 
Sub-Registrar  eame  to  Nathu's  house  and  registered  the  will,  Ex.  fi.,  the 
adoption  deed»  and  the  two  deeds  of  gitf.  On  the  I3th  September  i  Nathu 
died:  and  for  a  while  prisoner  1  lived  with  the  two  widows,  when .  disputes 
arose  about  the  rate  of  maintenance.  The  widow  Bhagu  swears  that  prisoner 
1  did  in  these  first  weeks,  after  Nathu's  death,  refuse  to  pay^  at  Its.  10  a 
month  and  offered  £s/4,v  which,  he  eaid,  was  in  .accordance  with  the  second 
will  made  by  Nathu.  The  other  widow  Waluyalso.an  *adult  woman,  tella^ 
a  different  story,  and  says  she  first  learned  jthat  there  was  a  document 
giving  only  Bs..  4  after  the  wit  was  bpgun,^y  these  two  women.  There 
are,  however,,  two, admitted  documents.  ; Ex.  L.  of  June  1892  is  a  notice 
to  prisoner  1  by  these  two  women  that  they  would  sue  him  unless  he  acted 
^p  to  the  dispositions  of  the  fir«t  will,  which  with  many  other  things  i» 
recited.  Ex.  K.  of  the  29th  September,  J.8d2,  is  a  loi^g  expostulatory 
reply  thereto.  Both  Exs.  L>  and  E.  were  p^bli3hQd  in  a  newspaper  and 
show  that  the  widows  and  the  heir  were  on  very  strained  terms.  Ex  K.. 
distinctly  alleges  by  date  the  second  will  of  the  9th  September,  1890,  as 
superseding  the  first  will.  These  bad^ relations  having  lasted  till  now,  the 
widows  being  afterwards  pitted  against  the  heir  in  a  civil  suit 
and  this  criminal  trial,  it  is  difficult  to  believe  Wiilu.  The  civil  suit 
was  not  filed  by  the  women  till  Ist  June  1893,  or  nbout 
eight  months  after  prisoner  I's  written  and  public  insistance  on 
the  second  will,  which  Bhagu  admits  she  ,had  known  about  (rince  the 
autumn  of  1890.  On  the  8th  July ^1893,  prisoner  1  filed. his. written  state- 
-ment,  which  again  distinctly   relies   on   the  second   will.    Thetiuit   .waa^ 
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ultimately  settled  by  arbitrators  by  amicable  compromise  on  which  the 
Subordinate  Judge  passed  a  decree.  Ex.  A.  was  produced  before  that 
Judge  on  the  6th  June,  1894.  The  case  which  it  is  for  the  prosecution 
to  prove,  is  that  the  signature  of  Nathu  on  Ex.  A.  is  a  forgery.  There 
is  no  testimony  to  show  this.  No  witness  asserts  that  it  is  not  Nathu's 
writing.  What  testimony  there  is  bears  in  favour  of  the  prisoners  1, 
Witness  13  thinks  the  signature  is  like  one  admitted  signature  on  Ex.  0. 
He  is  a  donee  of  the  gift  to  the  Arya  Samaj  and  has  nothing  to  lose  or 
gain,  as  he  holds  a  confirmatory  deed.  Witness  16,  the  father  of  prisoner 
a  man  likely  to  be  informed,  says  Nathu  showed  him  Ex.  A.  which  had 
been  executed  at  his  advice  or  remonstrance.  Witness  21,  Khemchand, 
who  attested  the  first  will  and  was  one  of  the  arbitrators  in  the  suit,  was 
also  shown  Ex.  A.  by  Nathu  and  discussed  it  with  him.  Thus  the 
testimony,  such  as  it  is,  stands  in  favour  of  the  prisoners  ;  and  it  would 
be  illegitimate  to  infer  their  guilt  from  the  mere  supposition  that  the 
witnesses  have  not  told  the  truth  or  the  whole  truth.  The  two  widows  deny 
that  Nathu  executed  a  fifth  document  but  for  reasons  mentioned  above  it  will 
not  do  to  place  much  reliance  on  them.  The  Courts  are  at  liberty  to 
compare  a  disputed  signature  with  admitted  signatures.  The  learned 
Judge  thinks  that  Ex.  A.  is  not  as  feebly  written  as  a  sick  man  would 
write,  nor  as  feebly  written  as  Ex.  0.  We  have  compared  the  former 
with  those  on  Exs.  0.,  D.,  and  P.  and  find  much  resemblance  in  the  fashion 
of  the  letters.  As  a  difference  may  be  made  in  fineness  by  using  a  different 
pen,  it  would  be  urfsafe  to  assume  that  the  asthma  affected  Nathu's  hand- 
writing. Se^  the  view  taken  by  the  P&iVY  Council  in  Bama  Suniari  v. 
Toraaundari  (1)  in  a  similar  case.  **  There  is  nothing  else  on  the  record 
which  can  properly  be  called  evidence  of  any  weight  being  remote  from  the 
question  who  wrote  the  signature,"  and  it  follows,  therefore,  that  the 
prisoners  must  be  acquitted.  What  remains  is  material  f#r  conjecture^ 
but  not  such  as  a  Court  can  judge  on,  to  use  the  expression  approved  by 
House  of  Lords  and  cited  in  Qaeen*Emp  v,  Vajira^n,  (2).  The  only 
reason  given  by  the  assessors  for  conviction  is  that  the  second  will  was  not 
registered.  But  it  is  common  experience  that  testators  neglect  many 
precautions,  else  disputed  probate  suits  would  be  rare.  Khemchand  also 
deposed  to  it  being  known  that  a  will  need  not  be  registered,  and  it  may 
be  conjectured  that  as  prisoner  1  was  heir  under  both  wills  and  had  been 
given  in  adoption  he  and  his  father  may  have  refrained  from  putting  the 
sick  man  to  further  trouble.  The  Sessions  Judge  assumes  that  there 
has  been  a  shameful  and  iniquitous  conspiracy  to  suppress 
the  documents  bearing  Nathu's  admitted  signature.  The  Government 
(1)  I.  L.  R.,  19  Ca]..  66.    (2)  I.  L.  B.,  16  Bom.,  423. 
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Pleader 9  however,  admits  that  two  of  these  documents  are  not  in  the 
possession  or  power  of  any  of  the  prisoners.  Nothing  could,  therefore, 
be  assumed  against  them  so  far,  however  great  may  be  the  suspicion  in 
either  the  suit  or  the  criminal  trial.  As  regards  the  others  there  is  no 
proof  that  prisoner  1  got  the  earlier  will  or  adoption  deed.  At^  the  civil 
suit  it  was  a  matter  in  which  if  he  had  these  papers  he  would  be  guided  as 
to  producing  them  by  the  various  considerations  that  influence  a  litigant. 
We  must  point  out  to  the  Sessions  Judge  that  the  ^prisoners  at  the  trial 
were  under  no  obligation  whatever  to  produce  any  evidence  ;  and  that 
until  a  strong  case  had  been  made  out  against  them,  no  inference  against 
them  can  be  drawn  from  non-production  of  papers,  even  were  it  proved 
that  they  had  them.  It  is  also  matter  of  mere  conjecture  whether  a 
testator  making  a  second  will  would  demand  the  presence  of  particular 
persons,  e.  g.y  those  who  wrote  or  attested  an  earlier  will,  to  do  the  same 
again.  It  would  be  as  wrong  to  treat  the  late  production  of  Ex.  A.  in 
the  Civil  Court  as  evidence  of  forgery  as  it  would  be  to  assume  from  the 
widows  not  demanding  its  early  production,  when  they  knew  of  it,  that 
(hei/r  claim  was  a  false  one.  This  is  matter  of  conjecture.  The 
Government  Pleader  admits  here  that  there  is  no  interpolation  in 
the  prisoner  I's  written  statement :  and  it  would  be  absurd  to  make 
€tny  inference  against  him  because  he  relies  on  the  second  will  in 
his  last  para,  seeing  he  had  publicly  asserted  that  will  long  before ; 
and  to  anyone  used  to  legal  proceedings  it  is  easy  to  surmise 
that  prisoner  1  naturally  wished  to  mn  on  the  undisputed  defence, 
i.  6.,  his  status  of  adopted  son,  without,  however,  giving  up  his  point 
about  the  second  will.  Of  course  his  pleading,  which  is  reasonable 
enough,  was  most  likely  governed  by  his  pleader's  learning:  and  of  course 
his  pleading  does  not  in  any  way  touch  the  other  prisoners.  We  are  also 
of  opinion  tlfitt  the  Sessions  Judge  in  dealing  with  the  probability  of  a 
second  will  has  failed  to  give  due  weight  to  the  vast  change  which  occurs 
when  a  childless  Hindoo  proceeds  to  adopt  a  son.  He  was  moved  to  do 
this  some  days  after  he  had  by  his  first  will  made  prisoner  1  his  heir. 
There  is  usually  a  negociation  before  a  man  will  consent  either  to  give 
or  take  a  son.  The  adoption  was  not  made  till  the  8th  September.  Once 
made  Nathu  had  a  son  by  whom  he  would  naturally  expect  his  widows  to 
be  maintained  and  cherished.  There  is  then  nothing  improbable  in  the 
natural  father  asking  to  have  the  rate  of  maintenance  reduced.  Nor  in 
a  reduction  of  bequest  to  them  for  charity,  seeing  that  the  son  given  is 
the  proper  person  to  do  what  religion  requires  in  the  family.  Except  as 
regards  the  matter  of  Ex.  N.  there  is  no  such  great  change  made  by  the 
aecond  will  as  to  justify  any  great  suspicion;  Ex.  N.  is   fully  explained  by 
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witness  13,  and  the  evidence  is  that  the  second  will  carried  out  Nathu's 
wish  in  that  matter,  and,  moreover,  a  fact  of  importance,  that  the  second 
will  was  acted  upon.  It  would  not  be  difficult  to  construct  an  argument 
from  probability  out  of  the  circumstances  of  the  adoption  and  contents 
of  the  second  will,  the  delay  of  the  widows  to  bring  suit  or  to  demand 
production  of  the  second  Tvill,  an  argument  that  these  widows  who  com* 
promised  the  suit  are  the  real  offenders.  But  as  in  the  present  trial  that 
would  be  based  on  mere  probabilities  on  which  opinion  would  be  mere 
conjecture,  and  besides  the  risk  of  a  mistaken  and  unjust  judgment  there 
would  be  a  terror  added  to  civil  litigation  enough  to  deter  many  persona 
from  resorting  to  the  Court.  In  a  criminal  case  the  burden  of  proof  is  ou 
the  prosecution  under  section  101  of  the  Indian  Evidence  Act,  and  a  con* 
viction  must  be  based  on  evidence  which  excludes  the  theory  of  innocence,, 
not  oa  circumstances  of  suspicion,  however  well  founded.  The  Court  now 
reverses  the  convictions  and  sentences  and  acquits  the  four  prisoners  and 
directs  that  they  be  discharged. 


fS9  Augv9t  1895.  Jardinb  Sb  RiNADB,  JJ. 

Queon-Bmppem  V,  Mhatu  Balaji.* 

Penal  Code  {Jet  XLv  0/IS6O),  See^^O^-^PoUee  PtUil—Beport  abcut  deaths  Magistrate. 

Where,  from  the  fact  of  the  Police  Patil  ordering  the  Kalkarni  to  writs  a  report  regarding 
a  raBpicioas  death  in  his  village,  his  good  faith  is  apparent,  and  it  does  not  seem  that  he  had 
an  intention  to  omit  the  report,  it  is  not  proper  to  ooorlct  him.  nader  section  Svii,  Indian  Penat 
Code,  of  an  intention  to  evade  the  lair  abont  the  first  report. 

Tub  accused  (who  was  the  Police  Patel)  was  convicted,  by  the  First 
Class  Magistrate  of  Satara,  of  intentionally  omitting  to  give  information 
about  the  death  of  one  Jana,  being  legally  bound  to  do  so,  an  offence  under 
section  202  of  the  Indian  Penal  Code. 

PfiE  Curiam  :  -This  case  ought  not  to  have  been  tried  by  summary 
trial.  It  appears  that  the  Police  Patel  did  order  the  Kulkarni  to  write 
the  report,  which  shows  that  the  Patel  had  no  intention  to  omit  to  report.. 
In  construing  the  enactments  about  his  duties  the  various  sections  of 
Bombay  Act  VIII  of  1867  must  be  carefully .  considered.  This  Court  haa 
often  noticed  that  when  a  murder  has  occurred  the  Patel  has  gone  in  pursuit 
of  the  offender  or  has  recorded  evidence  or  has  held  the  inquest;  and  where 
his  good  faith  is  thus  apparent  it  would  not  be  proper  to  convict  him 
under  section  202  of  the  Indian  Penal  Code  of  an  intention  to  evade  the- 
law  about  the  first  report.  The  Court  now  sets  aside  the  conviction 
and  sentence.  '^ 


^Oriminal  BtUimg  44  «/l9$^   Crimiiial  Bsfsreaoe  No.  1S8  gf  ISSS^ 
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^9  August  1895.  Jabdinb  &  Banadb,  JJ. 

Queen-Bmppess  v.  Waman  Dhonddev.* 

Criminal  Procedure  Code,  {4ct  X  of  1882),  Sees.  45  (I),  260^Summary  trial-- Magistrate 
^Village  Kulkami-^^Forthwith**  ^Interpretatwn^Penal   Code  (Aet  XLFoflSBQ),  Sec.  I7i. 

Where  a  Village  Ealkarni  is  charged  with  an  oflTence  under  section  l76.Indian  Penal  Code, 
the  Magistrate  would  use  a  right  discretion  in  not  trying  the  case  hj  snmmary  procedare. 

The  word  'forthwith*'  in  the  first  clause  of  section  46  must  be  construed  with  reference  to 
the  object  of  the  enactment. 

The  accused  was  convicted  oa  the  15th  July  1895,  by  the  First  Class 
Magistrate  of  Satara,  of  intentionally  omitting  to  give  information  about 
the  death  of  Jana  to  a  public  servant  being  legally  bound  to  do  so,  an 
offence  under  section  176,  Indian  Penal  Code.  The  accused,  the  substitute 
Eulkarni  of  Padegaon,  was  convicted  after  a  summary  trial,  of  an  offence 
under  section  176,  Indian  Penal  Code,  in  that  he  being  bound  by  amended 
section  45  (d)  of  Act  X  of  1882  to  give  forthwith  information  of  the  death 
under  suspicious  circumstances  of  one  Jana  either  to  the  nearest  Magis- 
trate or  the  Chief  Constable  of  Ehandalla  intentionally  omitted  to  do  and 
was  sentenced  to  one  month's  simple  imprisonment. 

The  Sessions  Judge  of  Satara  being  of  opinion  the  convicdon  and 
sentence  were  illegal,  made  this  reference  to  the  High  Court,  observing : — 
^  I  am  of  opinion  that  the  conviction  cannot  be  sustained^  The  facts 
found  are  that  the  accused  was  aware  that  the  corpse  was  lying  in  the 
gutter  of  a  road  within  the  limits  or  his  village  by  about  9  A.M.,  that  the 
Patil  at  the  time  asked  the  accused  to  report  the  occurrence  to  the 
authorities  but  he  declined  to  write  a  report.  Meanwhile  a  Police 
Constable  who  was  stationed  at  Loaaud  heard  a  rumour  that  a  corpse  had 
been  seen  at  the  road  side  at  Padegaon  and  started  for  Padegaon  with  the 
Kulkarni  of  Lonaud.  On  his  way  he  received  a  report  of  the  death  from 
the  village  officers  of  Padegaon.  Finally  at  4  to  5  P.M.,  after  the 
Constable  reached  Padegaon  a  report  of  the  death  signed  by  the  village 
officers  and  the  Constable  was  despatched  to  the  Chief  Constable. 
From  the  above  it  will  be  seen  that  on  the  Magistrate's  own  showing 
the  accused  did  make  a  report  to  the  Chief  Constable  within  a  few  hours 
of  the  receipt  of  information  and  unless  the  word  '  forthwith '  in  section  4p5 
be  construed  to  mean  '  instantly '  the  accused  cannot  be  reasonably 
convicted.  A  reference  to  Wharton's  Law  Lexicon  shows  thai;  the  word  will 
not  bear  any  other  interpretation.  It  appears  to  me  that  the  accused 
must  be  held  to  have  sufficiently  discharged  the  obligation  imposed  upon 
him  by  section  45  by  communicating  the  information  to  the  Chief 
Constable  within  7  or  8  hours  from  tiie  time  that  he  received  it." 

*Oriminal  BuUng  46  of  1895,    Criminal  Reference  No.  isa  of  1S95, 
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Per  Gubiam* — We  are  of  opinion  that  in  a  case  like  the  present  a' 
Magistrate  would  use  a  right  discretion  in  not  trying  the  case  by 
summary  procedure:  see  Suhramanpa  v.  The  Queen  (1).  But  as  the 
record  states  the  facts  found  with  sufficient  fulness  to  enable  the  High 
Court  to  understand  them  we  decline  to  interfere  on  the  ground  of  wrong 
use  of  discretion. 

On  the  interpretation  of  section  45  (<£)  of  the  Code  of  Criminal 
Procedure  we  concur  with  the  majority  of  the  Judges  in  Matuki 
V.  Queen-Empress  (2).  The  word  forthwith  in  the  first  clause  must  be 
construed  with  reference  to  the  object  of  the  enactment :  and  we  accept 
the  findings  of  the  Magistrate  as  findings  that  the  accused  did  not  report 
in  reasonable  time  but  intentionally  refused  to  report  when  called  upon  by 
the  Police  Patel. 

The  case  differs  in  the  facts  from  Imperatrix  v.  8ada  Nandhha  (3)  and 
The  Queen' Empress  v.  Oopal  Singh  (4). 

The  Court  sees  no  reason  to  interfere. 


5  September  1896  Jabdinb  k  Ranad£,  J/^ 

Queen-Bnippess  v.  Dhondi*. 

Murder-^Beating  a  wlfe^  Wife  possessed  of  a  devil. 
Where  a  man  beats,  in  good  faith,  his  wife  under  a  mistaken  idea  that  by  so  doing  the  devil 
of  which  she  is  posaesied  wonid  go  awaj,  and  the  wife  snbseqaentlj  dies  from  the  after  effects  of 
the  beating,  the  man  cannot  be  conTicted  of  murder  or  of  any  minor  offence  since  what   he  did 
mas  done  in  ignorance  and  in  good  faith. 

The  wife  of  the  accused  was  suffering  from  hysteria  or  an  epileptic 
fit;  nnd  owing  to  this  the  neighbours  to  the  accused  oftentimes  crowded  ia 
to  see  her.  After  a  while,  an  ignorant  and  meddlesome  old  woman  told 
accused  that  the  proper  thing  to  do  was  to  beat  his  wife  with  a  yiew  to 
exorcise  the  evil  spirit  which  possessed  her.  The  accused  did  beat  his 
wife  with  a  stick  and  she  died  about  one  day  afterwards.  Upon  thfse 
facts,  he  was  charged  under  section  304;  and  upon  being  tried  before  a 
Sessions  Judge  with  ajury^  the  latter  returned  a  verdict  of  not  guilty 
of  the  offence  under  section  307  or  any  minor  offence.  The  Sessions 
Judge,  differing  from  their  view,  made  this  reference  to  the  High 
Court  under  section  307,  Criminal  Procedure  Code,  and  observed. — 
<'  Accused  admits  that  he  beat  his  wife  but  had  no  intention  of  killing 
her.  He  believed  in  his  ignorance  that  the  only  way  to  exorcise  what  he 
imagined  to  be  the  devil  was  to  beat  his  unfortunate  wife  who  was  really 
suffering  from  hysteric  or  an  epileptic  fit.  It  does  not  appear  that  the 
injuries  caused  by  the  beating  were  severe  or  that  the  death  of  the   woman 

(1)  I.  L.  R.,  6  Bdnu,  SW.     (2)I.L.  R..  llCal.,««.    <«)€.  R^^Strf  IWt^ 
(4)  I.  L.  R.,  20  Cal.,  816*    *Criminal  Reference  No.  1S4  of  1S95. 
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which  occurred  about  half  a  day  after  was  caused  or  even  aocelerated  bj 
them... I  think  that  accused  has  undoubtedly  committed  the  offence  of 
voluntarily  causing  hurt,  and  I  do  not  think  that  he  should  get  off  scot- 
free  for  this  might  perhaps  lead  to  a  mistaken  impression  that  killing  or 
beating  a  woman  supposed  to  be  possessed  by  a  devil  is  no  offence." 

Per  Curiam  : — There  can  be  no  doubt  that  the  prisoner  caused  hurt. 
But  the  Sessions  Judge  is  of  opinion  that  the  hurt  neither  caused  nor 
accelerated  the  death.  The  Magistrate  who  first  convicted  the  prisoner 
found  that  he  struck  the  woman  with  the  intention  of  causing  her 
recovery  from  illness  by  driving  out  an  evil  spirit.  The  Judge  records 
that  the  prisoner  believed  in  his  ignorance  that  the  only  way  to  exorcise 
the  devil  was  to  beat  the  woman  who  was  really  suffering  from  hysterics 
or  an  epileptic  fit  and  that  the  injuries  caused  were  not  severe.  On 
these  findings  there  arises  a  question  whether  the  prisoner  acted  in  good 
faith  which  implies  due  care.  It  was  for  him  to  plead  and  prove  this  if 
he  intended  to  rely  on  sections  87  to  92  of  the  Indian  Penal  Oode  about 
•consent.  In  such  a  matter  an  ignorant  man  acting  with  good  intentions 
and  not  resorting  to  causing  any  grievous  hurt  or  serious  injury  must  be 
more  leniently  judged  than  a  man  of  better  education  or  experience. 
Oonsent  was  not  pleaded  nor  inquired  into.  But  the  above  considerations 
may  have  been  those  which  influenced  the  Jury  to  find  the  prisoner  not 
guilty.  The  case  is  in  the  opinion  of  this  Court  one  in  which  the  verdict 
may  be  upheld  as  reasonable.    The  Court,  therefore,    acquits  the  prisoner. 


ii?  Sepi$mber  1895.  Jibdihi  A  Binadb,  JJ. 

Qu«en-Bm|iP60(i  ▼•  Ramohandpm  Savralpam.* 

Thedatygfa  Jvdgeiito  admininer  jnitiee  aoeording  toUw;  he  if  xsat  eatiUed  to  pel 
UTm§  on  the  Crown  or  any  luitor  reqairing  eonformity  to  hit  own  extrajudicial  Tiewi.  He 
mait  net  defeat  any  right  giyen  by  law  hj  interpoeing  hie  priyate  nolione  of  morale  or  an 
eztraneone  or  extra-jndioial  consideration.  He  maj  fairlj  meditate  an  accomodation,  bat  nol 
put  terme  on  pronouncing  eentence  or  giving  judgment.  In  the  exercise  of  hii  judicial  office^ 
he  it  restrained  from  the  use  of  language  which  maj  prevent  the  approach  of  persons  aggriev- 
ed or  which  maj  cause  scandal,  or  maj  show  that  he  is  influenced  bj  fear  or  favour. 

What  is  legal  is  a  matter  competent  to  a  Judge  to  ascertain;  but  the  question  whether  the 
Grown  is  moraUy  justified  In  calling  a  witness  or  prosecuting  a  criminal  is  not  usnaOy  oae 
for  a  Court  of  law«  but  is  a  matter  within  the  discretion  of  the  prosecution. 

To  the  law  of  the  land  every  Judge  is  stricilj  bound  to  conform:  and  the  Judges  of  the 
inferior  Courts  are  bound  to  act  upon  the  interpretations  of  the  High  Courts  whicb  is  the 
highest  tribunaL 

Pbr  Curiam  : — The   reversal  of  the  acquittal  of  the  prisoners  by  the 
Sessions  Judge   was  directed  by  this  Court  on  appeal  of  the  Qovemor  ia 
HMmiiua  B^ing  48  ^  ISSS.   Criminal  Application  No.  945  gf  ISSft. 
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Council,  and  was  based  solely  On  an  error  in  law.  On  the  appeal  being- 
returned  to  the  Sessions  Judge  for  determination  on  the  merits,  the  Judge 
has  applied  that  the  appeal  be  sent  to  some  other  Oourt.  There  is  nothing 
special  in  the  record  of  the  case  to  prevent  him  or  any  unbiassed  Judge 
from  hearing  it,  and  except  the  learned  Judge's  statement  that  the 
officers  representing  the  Crown  must  be  aware  of  the  grounds  why  (he 
Judge  considers  the  prosecution  illegal,  the  reasons  which  he  gives  for 
asking  this  Oourt  to  impose  this  appeal  on  some  other  Judge  are  not 
sufficient,  except  in  so  far  as  they  disclose  a  strong  inclination  in  the  mind 
of  the  Judge  to  import  into  the  ac^udication  tests  of  evidence  derived  not 
from  the  statutes  or  decisions  but  from  his  own  views  of  what  is  the  right 
carriage  of  a  prosecution  in  the  name  of  the  Crowo,  from  a  moral  point 
of  view.  In  the  letter  of  the  20th  August,  which  may  be  regarded  as 
explanatory  of  the  reversed  decision,  he  says  he  differs  on  the  question  of 
the  moral,  not  the  legal,  admissibility  of  the  testimony  ;  he  holds  that 
there  was  a  moral,  not  an  illegal,  use  of  the  Prisoners'  Testimony  Act  in 
regard  to  the  testimony  of  some  convicts,  and  he  even  adds  that  he  does 
not  care  whether  it  is  a  legal  use  of  them  or  not.  Then  as  regards  the 
prosecution  of  the  acquitted  convicts  the  Judge  goes  on  to  say  : — **  All 
this  may  be  quite  legal  and  possibly  very  clever  too,  but  I  take  leave  to 
think  it  morally  low.  And  I  have  said  here  in  open  Court,  and  must 
continue  to  say  the  same  upon  every  similar  occasion,  that  I  think  the 
Crown  dishonoured  by  such  a  prosecution."  In  volunteering  these  state- 
ments in  his  letter  asking  for  a  tiansfer  the  Judge  must  be  taken  as 
desirous  to  show  the  strong  bias  of  his  mind  as  the  questions  about  the 
relevancy  of  the  evidenoe  had  all  been  fully  argued  in  this  Court  and 
settled  by  its  decision,  which  pointed  out  that  the  production  of  any  par- 
ticular evidenoe  admissible  by  the  law,  lay  entirely  within  the  discretion 
of  the  Crown  as  prosecutor,  and  the  production  was  not  a  matter  for  the 
Sessions  Cjurt  to  deal  with.  The  di^ty  of  a  Judge  is  to  administer  justice 
according  to  law  ;  he  is  not  entitled  to  put  terms  ou  the  Crown  or  any 
suitor,  requiring  conformity  to  the  extra-judicial  views  of  the  Judge.  To 
avoid  the  dangdr  of  improper  bias  in  decision  the  Court  muat  now,  as 
asked  by  the  Judge,  transfer  the  appeal.  The  transfer  oi  a  case  on  the 
ground  of  the  incapacity  of  the  Judge  from  bias  has  always  been  regarded 
as  a  serious  proceeding.  Extra-judicial  notions  should  never  prevail  in 
judgment ;  they  tend  to  deprive  the  suitor  of  the  redress  to  which  he  is 
entitled,  as  in  Queen  v.  Adamson  (1),  see  Gockburn,  C.  J's  remarks,  p.  205, 
on  this  point,  and  the  remarks  of  the  Full  Bench  of  this  Court  in  Cfaneeh 
Bathers  case  (2).     These  cases  and  others,   where  Magistrates    have  been 

(1)  L.  R.,  1  Q.  B.  D^  SOI.        (2)  I,  L.  a,  18  B<HD.,  598. 
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l>ias8ed  by  their  notions  on   politics,  show   very  clearly   that   the  officers 
who  administer  justice    must  not  act    on   what   is  extraneous  and   extra- 
judicial, as  Lord  Coolcburn  calls  it.     Judges  are  not   doctors   of  morals  by 
profession  :  the  Court  of  Queen's  Bench  long  ago  abandoned  that  jurisdic- 
tion.    What  is  legal  is  a  matter  competent  to  a  Judge  to  ascertain.     But 
the  question  whether  the  Grown  is  morally  justified  in  calling  a  witness  or 
prosecuting  a  criminal  is   not   usually   one  for  a  Court  of  law.     Morals 
depend  much   on  motives,   about    which  Sargent^  C.  J.,   says  in    Oariesh 
8ath6*8  case,    ^'  any    attempt    to    determine    them    would    open    out    a 
very   wide    and    speculative    field    of    enquiry."     Lex  nan    cogiladimr 
possibUia.     A  Judge  must  not  defeat  any  right  given  by  law  by  interposing 
his  private  notions  of  mo?als  any  more  than  those  he    entertains  on  poli- 
tics.    A  Judge  may  fairly  mediate    an   accommodation^  but  not  put  terms 
on  pronouncing  sentences  or  giving  Judgments.     Per  Lord    Wright,  ( Vern, 
479,  Viners,  Abrid.  Tit.  Judges  Q).    In  matters  outside  of  his  special  duty 
and  office  a  Judge  has  no  special  reason   to   be   treated    as   an   arbitrator. 
Within  his  judicial  duties  a  Judge  has  a  special    eminence   for  the  reason 
given  by  Coke   to  the    King   of  England  in  the  case   of   Prohibitions  del 
Boy,  showing  that  the  King's  Judges  and  not  the   King   himself   may  dis- 
pense justice,  because  His  Ms^esty   was  not   learned  in  the   laws  of  his 
realm,  and  causes   which  concern  the  life  or   inheritance  or  goods  or  for- 
tunes of  his  subjects  are  not  to  be  decided  by   the   natural   reason,  but  by 
tke  artificial  reason  and  judgment  of  law,  which  law    is  an   act   which  re- 
quires long  study  and  experience,  before  that  a   man   can   attain    to   the 
eognisance  of  it  ;   and  that  the  law  was  the  meet  wand  and  measure  to  try 
tfafi  causes  of  the  subjects.    The   Sessions  Judge  being    the  Judge  of  a 
Court  under  our  superintendence   and  control  we  think  it  behoves   us,  in 
order  to  prevent  in  the  future  the  necessity  of  transfers  of  cases,   even  be* 
fore  the  merits  have  been  decided,  to  point  out  that  in  the  exercise>Of  his 
judicial  office  ]ie  is  restrained  from  the  use  of  language  which  may  prevent 
the  approach  of  persons  aggrieved  or   which,  may  cause     scandal.     The 
promise    of   the     Sovereign     implied     in    he^    Coronation    Oath    that 
justice    shall     not     be     denied     nor     delayed      refers,     as     we     have 
seen,    to    justice   according  to   law,    not     to  something    according    to 
an    individual's  notion.     The    law  is  the  fortress  to    which  the    suitor 
resorts   against  wrong.     A  Judge    may    not  use    language    which    tends 
to  stop  this   approach.     He  must  not  use   language   showing  that   he  is 
influenced  by  either  fear  or  favour  ;  he  must  not  interpose  personal  views 
on  matters  moral  or  political,  and  so  forth,  lest    the  suitor  or  the   subjects 
generally  should  have   reason  to  suppose  that  these   rule  his  judgment 
and  lead  to  the  passing  of  orders  contrary  to  the  law  of  the  land  and  the 


Digitized  by  VjOOQ  IC 


1895]  QTTBfN  EMP.  V.    SAWAIRAM.  78? 

delay  of  common  right,     l^he   cases   on  informations    against   Magistrates 
show  that  the  bias  caused  by  extra-judicial   considerations   has   often   been 
followed  by  illegal  or  improper  orders,    and  sometimes  to  the    scandal   of 
justice,    requiring   the   interference   of    the   tribunal    with    disciplinary 
powers,  even  when  the  Magistrate  was  not  guilty  of  the  gross  misbehaviour 
caused  by  passion   and   opposition   which  was   disclosed  in    Rex  v.  Brooke, 
(3).     The  jealousy  with   which  the   superior    Courts    regard  any   language 
tending  to  a  denial   of  justice  is   shown  in   Qibsen  v.  MarahcM  (4),  which 
affirms  the  right  of  the    suitor  to  a  patient    hearing   through    his   counsel. 
These  principles  are  well  consistent  with  those  which  prohibit  the    Courts 
of  Justice  from  being  made  use  of  for  purposes   of  scandal.     The   reasons 
^te  given  in  re  OUne  Durant  (5),  which  has  often  been  followed  and  must  bo 
familiar  lo  all  the  Judges  of  inferior  tribunals.    In  Eknath  v.  Ramohandra 
{6),  the   Governor   in  Council    brought   to  the   notice  of  this    Court   the 
language  of  a  Judge  who  had  used  the  term  fraud  as   regards  two   officers 
of  the  Government.     This  Court  pointed  out  the  need  of   discretion    on   the 
part  of  the  Judge  below,  who  ought   to  have   remembered   that   the   public 
have  a  serious  interest  in  the  character  of  a  public   ofi^cer  and  the  officer 
himself  has  a   valuable   property   in    his   character.     The   Lords   of  Uer 
Majesty's  Privy  Council   have    at   times   remonstrated   about   the  use   of 
language.     In  Kali  v.  Bhuaan  (7),  their  Lordships  cast  a  protection   over 
witnesses.     In  one  passage  they  say: — ''Hasty,  uncalled  for,  and  indiscreet 
expressions    like    these    casting     suspicions     of   grave    crimes    against 
unnamed  absent  persons  without  one  tittle  of  evidence  to   support  them 
are  wholly  unwarrantable,  and  cannot  but  destroy  respect  for  the  judgment 
«nd  discretion  of  the  Judge,  and  lower  the  conHdence  which   might  other- 
wise attach  to  his  decision  upon   the  questions   really  before  him."    The 
<^ses  show  that  when  a  Judge  goes  out  of  his  way  into  matters  of  speculation 
foreign  to  the  case  he  is  prone  to  commit  this  kind  of  iojusti^e,  and   to  let 
his  impartial  office  be  shadowed  by  controversy  with  the  other  authorities. 
In  the  Qiwen  v.  Bttd/ri  Boy  (8),   the   learned  Judges   at  Port    William,   in 
dealing  with  a  Sessions  Judge  under   their   control,  expressed   an   opinion 
that  the  comments  made  on  Police  officers  should  not  exceed  those  on  other 
witnesses.    This  High  Court  has  not  thought    it  necessary   to  lay  down 
such  a  rule,  but  has  often  followed  Kendillon  v.  MaUby  in  encouraging  the 
Courts  to  pronounce  their  opinion  about  individuals  of  the   Police  force   in 
cases  coming  before  them  iu  such  a  way  as  to  lead  to  inquiry   in   cases  of 
misconduct  appearing  before  them.     We  are  not  aware  of  any   instance  in 
which  this  Court  has  gone  further  in    principle,    and   the    reports   of  that 

(a)  2  T.  E.,  195.    C^)  4  B  &  B.,  475.    \b)  I.  L.  B.,  15  Bom.,  4dd.    («)  P.  J.,  1S94, 398. 
(7)  L  L.  B.,  IS  Cat,  101.    (S)  a«  W.  B.,  «6. 
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case  (I  0.  &  M.,  402,  and  2  M.  and  R.,  438,)  show  that  in  Lord  D&nman'^^ 
opinion  not  even  the  highest  Judge  in  the  land  is  justified  in  going  out  of 
his  way  to  calumniate  an  individual  by  uttering  charges  not  warranted 
by  the  occasion.  How  much  less  an  inferior  Judge  after  the  highest 
tribunal  has  justified  the  action  which  has  been  denounced  as  morally 
wrong.  Moreoyer,  this  Court  has  often  declared  that  when  an  officer  acts 
in  doing  his  duty  within  the  limits  of  the  law  the  presumption  is  in  his- 
fayour,  and  several  times  it  has  said  that  the  public  order  is  preserved  by 
each  of  the  authorities  doing  the  work  the  law  lays  on  it.  On  this 
principle  the  Court  of  Queen's  Bench  has  refused  to  issue  mandamus  ta 
the  Attorney  General ;  and  in  India  the  Courts  while  defining  their 
position  have  refrained  from  directing  the  Public  Prosecutors  in  their 
discretion.  The  rule  of  Magna  Charta  that  justice  must  not  be  denied 
applies  also  to  the  executive  Magistracy,  and  is  enforced  by  another 
statute  to  be  mentioned  with  reverence,  which  places  on  them  in  their 
various  degrees  the  duty  of  maintaining  justice  by  prosecuting  offenders 
according  to  law,  i.  e.,  the  Petition  of  Right.  This  high  prerogative  of 
the  Crown  must  never  be  forgotten.  We  do  not  doubt  that  the 
assertions  made  by  the  learned  Judge  are  based  on  sincere  intentions 
and  on  a  fervent  desire  to  administer  justice  and  right.  But  as  Lord  Coke, 
the  great  lawyer  and  Judo^e,  who  drew  the  Petition  of  Right,  insists 
(cited  Queen- Empress  v.  Ghagan  (9))  the  dipcretion  of  a  Judge  is  not  merely 
scire  quid  sit  justurriy  but  scire  per  legem  quid  sitjustum.  No  authority 
is  cited  by  the  Sessions  Judge  empowering  him  to  qualify  acts  of  public 
officers  already  pronounced  legal  by  this  Court  as  perfidious  or  morally 
low  :  and  the  pretension  to  do  so  is,  in  our  judgment,  novel  and  unfounded 
and  without  warrant  of  the  law,  while  the  cases  referred  to  above  show 
that  for  centuries  the  law  has  placed  restraints  on  Judges,  confining  their 
utterances  to  matters  properly  before  them,  and  restraining  them  from 
acting  upon  rules  which  are  not  rules  of  the  law.  To  the  law  of  the  land 
every  Judge  is  strictly  bound  to  conform,  and  the  Judges  of  the  inferior 
Courts  are  bound  to  act  upon  the  interpretations  of  this  the  highest 
tribunal.  It  is  urged  by  the  pleader  for  the  convicts  that  this  Court 
should  hear  their  appeal,  as  a  transfer  of  it  from  Nasik  to  any  other  Court 
will  cause  them  much  expense,  and  the  expense  of  retaining  counsel  will 
be  less  if  the  appeal  be  heard  here.  The  Government  take  no  objection. 
As  the  act  of  the  law  should  injure  no  man,  and  as  it  is  not  the  fault  of 
the  appellants  that  the  appeal  must  be  heard  a  second  time  and  in  another 
place,  the  Court  assents  and  transfers  the  appeal  to  itself. 


(9)  I.  L.  R.,  It    Bom.,  352 
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IS  September  1896^  Jabdinb  &  Ranadb,  JJ* 

Queen-EmppeiMi  v.  Mohun  Abhesiiiff.* 

Criminal  Procedure  Code  {Act  X  of  188S),  See.  S^9~'*0ther  than  a  High  Court'' ^Review 
of  its  own  Judgment^  Government,  appUeation  to. 

The  words  *VMher  than  a  High  Omrt*' in  section  869,  Criminal  Procedare  Code,  do  no( 
^ve  to  a  Division  Bench  of  the  HighConrt  power  to  review  its  jodgment  in  a  criminal  appeal. 
The  words  are  to  be  accounted  for  by  the  power  of  review  given  to  the  Htgh  Conrt  bj 
section  484  of  the  Code. 

The  remedj  against  asj  error  in  an  order  passed  in  an  appeal  bj  a  Divisional  Bench  is 
afforded  by  petition  to  the  Government,  **  the  anthority  with  whom  rests  the  discretion  either 
^  executing  the  law  or  commoting  the  sentence." 

Per  Curiam.— This  aa  application  to  us  on  behalf  of  the  convict  to 
revie«r  a  conviction  for  murder  and  sentence  of  transportation  for  life 
passed  by  .us  in  an  appeal  to  this  Court  from  a  judgment  of  acquittal. 
Mr.  InverarUy  was  unable  to  show  any  instance  of  such  an  order  to 
review  in  the  records  of  this  Court.  He  admitted  that  the  power  to  a 
Divisional  Bench  to  review  its  judgment  pronounced  oh  revision  in  a 
criminal  case  was  denied  by  the  Pull  Banch  in  Q^een^Em'preee  v.  Fox  (I). 
He  rested  the  jurisdiction  of  a  Divisional  Bench  to  review  its  judg- 
ment in  a  criminal  appeal  on  the  words  excepting  a  High  Court 
in  section  369  of  the  Code  of  Criminal  Procedure.  We  agree  with 
(he  Full  Bench  in  treating  those  words  as  accounted  for  by  the  power 
ofReview  given  to  the  High  Court  by  section  434.  The  learned  Judges 
make  also  the  following  remarks  which  are  applicable  to  the  present 
matter.  "Under  Act  XXV  of  1861  there  was  no  review  of  any  order 
passed  in  a  criminal  matter  by  the  High  Court.  The  decision  and  reason- 
ing  in  the  Calcutta  Full  Bench  case,  Queen  v.  OodaA  Baov;t  (2),  have  always 
been  regarded  as  conclusive  on  that  point.  "  Except  section  369  it  is  not 
suggested  that  there  is  any  alteration  in  the  language  of  the  Code  to  lead 
to  a  different  result.  Where,  as  in  the  present  case,  the  applicant  was 
fully  heard  in  the  appeal,  this  Court  would  have  refused  to  review  under 
the  Code  of  1861:  lieg.  v.  Mehtanrji  (3).  We  are  of  opinion  that  the  present 
Code  does  not  impliedly  give  the  power.  The  remedy  against  any  error 
in  an  order  passed  in  an  appeal  by  a  Divisional  Bench  is  afforded  by 
petition  to  the  Government  '^  the  authority  with  whom  rests  the  discretion 
either  of  executing  the  law  or  commuting  the  sentence  ":  Beg.  v.  Murphy 
{4).    The  Court,  therefore,  refuses  this  application. 


^Criminal  Bmiing  49  tf  ISS5.    Criminal  Application  in  Appeal  No.  117  of  1SS5. 
<l)  L  Ii, Bo  10  Bom.,  ITS.    («)  5  W.  B.,  11,  61.    (8)  7  Bom.  H.  a,«7.     (4)  L.  B.,!  P  C. ,551. 
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1»  September  1895.  Jabdikb  k  Bahabk,  J  J. 

dueen-Emppess  v.  Salu.* 

Village  Poliee-'OorpMe-;^  Unnatural  Death  ^Medical  Intpeetion" Medical  wiinees^ 
Practice, 

In  cases  of  annatoral  or  sadden  death  and  particalarlj  where  murder  is  snspeoted,  it  is 
the  daiy  of  the  Village  Police,  under  the  ancient  sjstem  recognized  in  Bombaj  Act  YIII  of 
1867,  to  forward  the  corpse  at  once  for  medical   examination. 

The  testimony  of  a  medical  witntss,  especiallj  in  a  case  of  mnrder,  ought,  when  he  ia 
present,  to  be  taken  fnlly,  and  not  supplemented  bj  reading  over  his  testimony  glren  elsewh  ere 
and  recording  an  answer  that  the  earlier  testimony  Is  troe. 

Per  Curiam. — The  evideace  of  the  medical  witness  is  adverse  to  the 
theory  that  the  death  of  the  child  occurred  by  drovvoiug.  He  accounts  for  it 
by  fracture  of  the  skull  caused  by  the  head  striking  with  Tiolence  on  a 
stone  in  the  well.  There  do  not  appear  to  be  sufficient  reasons  for 
disbelidying  the  prisoner's  statements  made  on  various  occasions  to  the 
effect  that  the  child  was  living  when  she  threw  her  into  the  welL  The 
Court,  therefore^  rejects  the  appeal. 

The  prisoner  has  been  sentenced  on  conviction  for  murder  ta 
transportation  for  life.  The  Sessions  Judge  is  of  opinion  that  there  are 
reasons  for  a  recommendation  to  the  Qovernor-in-Council  to  reduce  the 
sentence,  in  this  opinion  we  concur.  We  infer  from  the  evidence  that 
the  prisoner  had  been  deserted  by  her  husband  and  left  to  maintain  the 
child  without  any  help  froni  his  family.  The  motive  to  murder  appeara 
to  have  originated  in  want  and  misery.  The  prisoner  is  very  young.  We 
will  forward  the  record  to  the  Qovernor-in-Council  for  consideration  whether 
the  mercy  of  the  Crown  may  be  shown  to  her.  We  will  also  draw  the  atten- 
tion  of  the  Qovernor-in-Oouncil  to  a  fact  which  ought  to  and  possibly  may^ 
have  been  noticed  by  the  Magistrate  and  the  Sessions  Judge  with  a  view- 
to  prevent  future  breaches  of  the  law — ^^see  the  remarks  in  KendiUon  v. 
Maliby  (1)  cited  in  Queen-Empress  v.  Oanesh  (2).  The  Village  Police  allowed 
the  dead  body  to  remain  many  hours  in  the  well.  It  was  their  duty  under 
the  ancient  system  recognized  in  Bombay  Act  VIII  of  1867  to  forward 
the  corpse  at  once  for  medical  examination.  By  leaving  it  in  the  well 
the  risk  of  putrifaotion  made  it  more  difficult  to  get  the  sort  of  evidence 
which  is  so  important  in  cases  of  drowning.  Wd  have  noticed  on  several 
occasions  that  the  Courts  below  even  the  Couits  of  Sessions  have  not 
brought  such  behaviour  to  the  notice  of  the  District  Magistrate  ;  and  as 
it  seems  expedient  that  the  Village  Officers  should  not  be  allowed  to 
substitute  a  new  practice  tending  to  the  prevention  of  evidence  of  crime ^ 
lor  that  which  has  so  long  prevailed  especially  where  murder  is  suspected 
we   may   suggest   the   expediency   of  some  orders   being   passed   by  the 

^Criminal  Uulimg  60  qf  1895.    Criminal  Appeal  N«.  248  of  1896w 
(I)  S  M.  &  R.,  488;      1  C,  &  M.,  40S.    (2;  J.  L.  K.,  18  Bom,  £06. 
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Gorernment  on  the  general  question.  The  Judgment  in  Qusen^Empress  v. 
Baghu  (3)  is  merely  declaratory  of  the  law  with  which  all  the  Courts  and 
officers  have  been  familiar  since  the  year  1818. 

We  also  point  out  to  the  Court  below  that  the  testimony  of  'a  medical 
witness  especially  in  a  case  of  murder  ought,  when  he  is  present i  to  be 
taken  fully,  and  not  supplemented  by  reading  oyer  his  testimony  given 
elsewhere  and  recording  an  answer  that  the  earlier  testimony  is  true« 
To  check  what  is  a  novelty  in  procedure  and  dangerous  to  the  administra- 
tion of  justice  we  refer  to  the  remarks  of  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council  in  Beg.  v/Bertrand  (4). 


13  iSepimber  1895.  Jabpinb  A  Banadx,  JJ. 

Munloipal  Oommissionep  of  Bombsiy  ▼.  Ppoppietop  of 
Ppinoe  Albert  Viotop  Bakepy.* 

City  of  Bombay  Municipal  Act  (Bom.  Act  TIT  tf  IS%S),  se§.  S94^Dom$tiie^Bak9ry^ 
Firewood,  Oaeking  qf^ 

The  word    •'domestic'*  in  section  894,  City  of  Bombsj  Monidpal  Act,  188S,  mteni  **  house* 
hold,**  and  canaolet  **  dwelling*'  as  opposed  to  mannfactnre  or  baka-hoose. 

This  was  a  reference  from  the  Fourth  Presidency  Magistrate  of  Bom- 
bay under  section  432,  Criminal  Procedure  Code.  The  material  portion 
of  the  reference  ran  thus : — 

^'In  a  case  now  pending  before  me  the  Municipal  Commissioner  prose- 
cutes the  Proprietor  of  the  Prince  Albert  Victor  Bakery  under  section  394 
(d)  of  the  City  of  Bombay  Municipal  Act.  It  seems  that  this  man  has 
stored  a  large  quantity  of  fire-wood  in  his  compound  for  use  in  his  bake- 
house,  and  it  has  been  contended  that  because  this  wood  is  stacked  for 
««other  than  domestic  use*'  a  license  is  necessary. 

'*0n  the  other  hand»  it  has  been  argued  as  section  394  applies  only  to 
certain  trades  not  to  be  carried  on  withoat  a  lieense  and  as  the  wood  in 
question  is  not  per  se,  a  commodity  of  the  baker's  trade,  the  latter  need 
take  out  no  license.  The  question  therefore  that  I  have  to  submit  is  what 
is  meant  by  **  other  than  domestic  use''  in  section  394  (<Z).  ObTiously 
the  word  ''  domestic'*  means  belonging  to  tbe  house^  and  if  strictly 
interpreted  this  section  would  apply  to  all  other  than  household  usage. 

'*It  seemsi  howeyer,  from  the  marginal  note  to  this  section  as  well  as 
from  the  headnote  to  sections  390  to  397  that  the  Legislature  intended 
to  apply  those  sections  to  the  regulation  of  factories  and  certain  trades^ 
and  it  could  not  be  seriously  argued  that  section  394  applies  to  the  baker, 
because  he  directly  or  indirectly  trades  in  the  fire-wood.  Such  a  narrow 
construction     of  the    words      would,   moreover,   make   all   hotel-keepers, 

(8)  L  L.  B^  19  Bom.,  612.    (4)  L.  B..  1  P«  C,  58S. 
*  Criminal  BuUmg  51  tf  1895.     Criminal  Boferenoe  No.  139  of  1895. 
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boarding  house  keepersi  sweetmeat  sellers,  smiths  and  many  other 
trades  men  who  use  fuel  of  some  kind  in  their  business  liable,  a  result, 
which  I  humbly  think  was  never  contemplated  by  the  framers  of  the 
section/'  • 

Per  Curiam  .—In  section  394  of  Bombay  Act  III  of  1888  the  word 
^<  domestic  "  means  ^*  household  "  and  connotes  **  dwelling  "  as  opposed 
to  manufacture  or  bake-house.  As  a  man  by  dwelling  in  a  bake-house 
does  not  make  it  less  a  bake-house  under  section  392,  so  by  creating  a 
bake-house  in  his  dwelling  he  does  not  acquire  any  right-  to  store  fire- wood 
for  other  than  domestic  use.  Section  394  aims  at  punishing  people  who, 
without  a  license  or  contrary  to  its  terms,  use  premises  in  a  way  likely 
to  endanger  life,  health  or  property  or  to  create  what  the  Act  defines  as 
a  nuisance.  Where  a  baker  having  a  bake-house  in  his  dwelling  stores 
so  much  firewood  in  excess  of  his  domestic  requirements  as  may  lead  to 
such  danger  or  nuisance,  he  may  be  punished,  as  the  intention  of  the  law 
about  licenses  is  to  bring  trades,  factories  and  bake-houses  under  the  eyes 
of  the  Commissioner  in  order  that  he  may  protect  the  public. 


^  September  1895,  Jabdihi  &  Banadi,  JJ. 

Queen-BmppeiMi  v.  Naffesh  VaUnath.* 

OnmmalProeedur^Oode  (Act  X  of  ISSS),  8ee^  4S9^High  Owrt^Bemsum^Queeiion 
€ffaet. 

Although  the  High  Coart  ii  generally  reluctant  to  interfere  in  reyision  on  a  matter  of  fact. 
It  will  interfere  where  a  Court  haB  taken  a  wrong  riew  of  the  facti  through  an  error  in  law 
B'Q^  where  it  places  the  hurden  of  proof  on  the  accnied  contrary  to  the  principle  iUustrated  bj 
■eotion  101  of  the*Jndian  Bridence  Act,  1S72. 

Fbr  Curiam. — The  conviction  is  chiefly  based  on  the  opinion  or 
theory  of  Mr.  Lindsay  founded  chiefly  on  the  appearance  presented  by  one 
of  the  rails  24  hours  after  the  accident.  He  supposes  that  when  the 
mail  train  No«  38  went  past  Salpa  station  without  stopping,  the  points 
must  have  been  wrongly  fixed  for  the  siding,  as  in  this  way  he  accounts 
for  the  injury  to  the  rail.  But  as  the  District  Magistrate  points  out,  there 
is  no  evidence  that  the  driver  or  fire-men  or  guard  on  that  train  felt  any 
jerk  or  noticed  any  thing  wrong.  The  District  Magistrate  gives  other 
good  reasons  for  holding  Mr.  Lindsay's  theory  insufficient  to  explain  the 
facts  proved  by  the  evidence. 

The  evidence  shows  by  the  testimony  of  the  driver,  fire-men,  guard  and 
station  master  that  these  witnesses  were  of  opinion  from  what  they  saw 
and  felt  and  what  the  pointsman  told  them  that  the  pointsman  moved 
the  point  at  the  time  the  up  train  No.  45  was  passing  it,  in  an  endeavour 
to  prevent  it  going  to  the  siding  to  which  the  switch  wrongly  directed  it 
^Oriminal  BuUng  6S  </lS96.    Criminal  Reference  No.  143  of  ISS6. 
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and  to  make  it  go  to  the  platform  as  it  ought.  The  testimony  is  corroborated 
by  report  and  telegram  made  at  the  time. 

There  remains  the  question  when  and  by  whom  was  the  switch  which 
allowed  the  train  No.  38  to  pass  in  safely  altered  wrongly  so  as  to 
cause  the  accident  to  the  train  No.  45  by  diverting  part  of  it  the  engine, 
tender  and  some  carriages  from  the  main  rails  on  to  the  sidings 

The  answer  appears  to  be  that  given  by  the  pointsman  to  the 
station  master  at  the  time,  viz.^  that  he,  the  pointsman,  had  done  this 
by  mistake. 

This  is  the  view  taken  by  the  District  Magistrate  and  it  appears  to 
be  the  one  most  in  accordance  with  the  evidence.  The  High  Court  is  reluct* 
ant  to  interfere  in  revision  on  a  matter  of  fact,  Queen-Empress  v. 
Chagan  (1).  But  the  error  in  the  trying  Magistrate's  judgment,  pointed 
out  by  the  District  Magistrate  is  in  our  opinion  one  of  law,  being  equival- 
ent to  placing  the  burden  of  proof  on  the  accused  by  requiring  him  to  show 
that  the  theory  of  Mr.  Lindsay  is  wrong.  This  is  contrary  to  the  principle 
illustrated  by  section  101  of  the  Indian  Evidence  Act.  The  same  error  is 
sometimes  committed  in  trials  for  forgery:  see  Doe  dem  Devine  v» 
WUean  (2),  where  the  difference  between  a  civil  and  criminal 
trial  of  an  issue  about  forgery  is  pointed  out.  A  Gourtrhas  to  test  every 
theory  by  the  facts  proved  and  on  the  evidence  to  form  its  own  opinion. 

We  are  of  opinion  that  the  accused  was  wrongly  convicted  of  the 
charge  on  which  he  was  tried  and  therefore  set  aside  the  conviction 
and  sentence. 

We  would  also  point  out  that  if  it  is  expedient  that  an  Assistant 
Station  Master  on  duty  should  be  placed  under  the  same  responsibilities 
as  a  Station  Master  this  should  be  distinctly  done  by  making  a  rule. 


3  October  1895.  Jabdini  &  Bavadi,  JJ. 

Queen-Bm]>pem  ▼•  Ipapiia.* 

Criminal  Procedure  Code  {Act  X  qf  IMi)^  Sec.  54— A»{ie«  Offieer^-4)ognizable  qfence-^ 
OempiaifU  ^A  rrest^  Warrani^Bespeetable  peremu^Disereium. 

A  Police  officer  to  whom  a  compUint  of  a  cognisable  offence  ie  made  onght^if  there 
be  oircamitancee  in  tbe  case  which  lead  him  to  inspect  the  information,  to  refrain  from 
arresting  persons  of  respectable  position,  and  leave  the  complainant  to  go  to  a  Magistrate  and 
conrince  him  that  the  information  justifies  the  serions  step  of  the  issue  of  warrants  of  arrest. 

Per  Curiam  : — We  have  less  difficulty  in  reversing  these  convictiona 
than  usual  in  cases  where  the  Sessions  Judge  has  had  the  advantage  of 
hearing  all  the  witnesses  which  the  Gjurt  has  not.  As  regards  every 
incident  of  importance  the   assessors   have  given    full   opinions,  which 

(1)  I.  L-B.  14  Bom.,  381.    (S)  10  Moore's.  F,  C,  S81. 
*  Criminal  BuUng  58  of  1895.    Criminal  Appeals  Nos,  S56  and  258  of  1895. 
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appear  to  us  to  be  in  all  respects  reasonable.  They  held  the  three 
prisoners  to  be  not  guilty.  The  case  against  Nila  a  boy  of  1 1  years  of 
age,  depends  chiefly  on  his  confessions  made  to  the  Magistrate,  Mr, 
Sholapurkar,  on  the  14th  June,  the  day  after  his  arrest.  The  boy  retracted 
it  on  the  next  opportunity  i  which  was  on  the  25th  of  June  before  Mr« 
Anderson  I  although  that  Magistrate  began  the  questioning  of  the  boy 
by  reminding  him  of  his  confession  already  made.  Considering  the  boy's 
tender  years  we  must  look  on  this  confession  with  much  caution.  We 
concur  with  the  learned  counsel  in  holding  the  boy's  remarks  about  the 
rumour  and  the  beating  to  be  indications  of  tutoring.  He  mentions  no 
inducement  whatever  as  offered  him  by  the  prisoner  Irapa  for  setting  fire 
to  the  stack.  As  to  the  way  he  did  this  he  is  contradicted  by  the  only 
eye-witness,  Subava,  who  is  a  girl  only  12  years  old.  The  fire  occurred 
on  the  29th  May.  Her  story  was  not  recorded  till  the  17th  June.  She 
cloes  not  appear  to  have  made  it  to  any  policeman  before  the  5th  of  June. 
She  says,  and  her  father  confirms  her,  that  when  the  stack  was  blazing, 
the  boy  Nila,  who  knew  she  had  seen  him  set  the  fire  to  it,  and  who 
had  just  before  run  away,  came  back  and  went  to  the  roof  of  her 
house  to  look  at  the  blase  and  was  seen  by  her  and  pointed  out  to  her 
father.  Tet  neither  of  them  did  anything  to  point  him  out  as  the  criminal, 
although  the  girl's  father  is  a  tenant  of  the  complainant's  brother.  Hiis 
brother  told  the  complainant  something,  which  induced  the  latter  to  send 
for  the  girl  on  the  4th  June,  when  they  had  an  interview.  He  pretends 
that  he  did  not  understand  her  language.  We  are  of  opinion  that  he  could 
have  easily  got  somebody  who  did,  and  we  ooncur  with  the  assessors  in 
their  remarks  abant  the  gpreat  delay  of  the  complainant  to  set  the  law  in 
motion  in  the  umtal  and  easiest  manner.  It  is  reaaenable,  therefare,  to 
suppose  that  he  delayed  in  order  to  get  evidence  in  his  own  way.  We 
give  weight  also  to  Mr.  Inverarity's  argummt  that  if  Nila's  story  were 
true,  he  would,  when  made  Queen's  evidenee  by  the  Judge,  have  adhered 
to  it  in  order  to  get  a  pardon.  This  is  the  theory  on  which  such  pardons 
are  offered  in  a  legal  way;  the  law  assumes  this  to  be  enough  without 
resort  to  further  declarations  of  indulgence;  such  as  are  discussed  in 
Queen-Empreee  v.  Chagan  (1).  The  witnesses  who  say  they  saw  the 
three  prisoners  together  before  the  fire,  and  that  the  boy  Nila  had  his 
matchbox  ready  for  all  to  see,  are  not  to  be  believed.  Without  the 
incident  of  the  matchbox,  there  is  nothing  criminating  in  the  three  being 
together.  Except  these  witnesses  there  is  no  evidence  to  connect  the 
prisoner  Rayappa  with  the  firing  of  the  stack.  Nila,  who  is  his  nephew^ 
says  nothing  against  him.^  The  same  remark  applies  to  the  case  against 
""  (l)I.L.B.,UBom.,S4i.  .  '. 
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the  prisoner  Irappa.  We  do  not  believe  that  either  Subava  or  her  father 
had  any  great  difficulty  in  expressing  themselves,  as  it  is  admitted  that 
they  had  been  in  the  village  for  a  year  and  the  father  knows  Canarese;  and 
the  complainant  never  thought  of  sending  for  an  interpreter.  The  other 
circumstances  in  the  case,  the  alleged  beating  and  the  absconding  are 
ambiguous  circumstances.  The  Court  acquits  the  three  prisoners  and 
directs  their  discharge  and  the  return  of  the  fine  if  levied.  It  appears 
proper  also  to  remark  that  the  conduct  of  the  complainant,  his  waiting 
some  days  before  he  took  any  action,  and  even  then  only  by  sending  a 
tel^ram  to  the  Mamlatdari  the  fact  that  neither  the  girl  Subava  nor  her 
father  acted  at  the  time  as  if  she  had  seen  the  fire  applied  by  Nila^  and 
the  other  circumstances  of  the  case  tend  to  show  that  the  Chief  Constable 
used  a  right  discretion  under  section  54  of  the  Code  of  Criminal  Procedure 
in  not  arresting  the  prisoners.  The  case  is  one  where  a  prudent  Police 
Officer  would  suspect  the  information  and  would  refrain  from  arresting 
persons  of  most  respectable  position  and  would  leave  the  dilatory  complain- 
ant  to  go  to  a  Magistrate  and  convince  him  that  the  information  justified 
the  serious  step  of  the  issue  of  warrants  of  arrest. 


• 

7  Oddl^  1895.  Jibdikb  &  Bakadb,  JJ. 

Queen-Emppeos  ▼.  Bhavjya.* 

P^nal  Code  {Aoi  XL  To/ 1860),  See,  39B^Daeoiiy^l>ead9f  weapme. 
To  sapporft  a  convietion  ander  f  ection  99^  IndUn  Penal  Code,  at  under  section  397,  it  is 
neceeiary  to  ptove  that  at  the  robbezj  the  acented  was  armed  with  a  deadly  weapon,  and  lot 
merely  that  one  of  the  robbers  who  ^as  with  the  aocnted  at  the  time  carried  one. 

Pbb  Curiam  : — We  find  no  evidence  and  the  Government  Pleader  it 
unable  to  refer  us  to  any  showing  that  at  the  first  of  the  two  robberies 
^e  prisoner  Bhi^yJ^a  was  armed  with  a  deadly  weapon.  The  persona 
robbed^  Vedu  and  PUtall,  say  that  onfjr  one  «f  the  robbers  earned  a 
inreapon.  None  was  found  on  Bhavjya  on  Ms  arrest.  We  think  the  ruling 
^n  section  397  in  Regina  v.  Deqji  of  the  1st  August  1872  applies  in 
principle  to  section  398. 

The  Court,  therefore*  alters  the  conviction  of  Bhavjya  on  the  first  head 
of  charge  to  section  392  for  robbery  ;  and  reduces  the  sentence  of  seven 
years'  to  one  year's  rigorous  imprisonment^ 


7  Odober  1896.  Jabdiki  A  Banidv,  JJ. 

Queen-Emppeos  ▼.  Oooki.t 

Bombay  District  Munieipal  Jet  (Bom.  Acts  FT  of  1878;  and  7/o/lS84),  See.  lO^Sdting 
^  fi%eat~'Market^]liunieipaUtp^Bjf'taw» - 

•Criminal  Ruling  64  of  18S5.    Criminal  Appeal  No.  S45  of  1895. 
^Oriminal  BuUng  56  tf  1S96.    Criminal  Beferences  Noe,  Ul  to  186  of  1S96» 
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The  by-law  prohibiting  the  sale  of  fish  or  meat  outside  the  market,  purporting  to  be  made 
by  District  Manicipalitj  under  the  repealed  section  70  of  Bombay  Act  VI  of  1878,  is  ultra  tires- 
of  that  section  and  alto  of  section  88  of  Bombay  Act  II  of  1884.  The  bye>law  cannot  be  treated 
as  a  direction  under  section  66  (1)  directing  that  no  place  shall  be  used  as  a  market,  as  it  doea 
not  allude  to  any  such  use,  there  being  no  eyidencc  that  the  road  in  question  was  used  as  a 
market. 

Five    persons   were  in     tliis     case    convicted  for     selling   fish    in 
various  places  on  the  road  or  sides  of  the  road  in  the   bazaar  in  Earwar^ 
their   act  being  contrary  to  bye-law  (o)  passed  under  section  70  of  Bombay 
Act  VI    of  1873.    The  bye-law    ran  as    follows  : — **  (o).      No  person, 
shall  expose  for  sale   within  the   bazar  limits  any  meat  or  fish  in  any 
other    place  except    the   market    built     for    the    purpose.       Any    one^ 
infringing    the   above   rules  shall    on    conviction   before  a    Magistrate 
be  liable  to  a  fine  not  exceeding  Rs.    10/'    The  District  Magistrate  of 
Eanara  in   referring  these    cases,  for  the    orders   of  the   Eligh    Court, 
under   section  438  of    the   Code     of  Criminal    Procedure,  observed  : — 
"  The  conviction  is,  therefore,   perfectly   correct   if  the   bye-law  is  legaL 
It  purports  to  be  made  under  section  70,  clause  1,  of  Bombay  Act  VI  of  1873 
and  was  provisionally  sanctioned  by  the  Commissioner,  S.  B.   pending  the 
preparation  of  a  general  set  of  bye-laws  for  all  Municipalities— a   proposal 
not  yet  brought  into  force.  I,  however,  very  much  doubt  if  the  Municipality 
had  under  section  70  of  Bon^bay  Act  VI  of  1873  or  have  now  power  under 
section   33  of  Bombay   Act   II  of  1884   which  has  succeeded  it  to  make 
such  a  bye-law.     In  my  opinion  their  powers  are   restricted  to  regulation 
of  the  arrangements  in  the   markets,  and  that  they:have  not  power  to 
prohibit  carrying  on  trade  outside  the  market.     I  hardly  think  that  under 
clause  (o)  of  section  33   of  the  latter  Act,  '*  the  regulation  of  all  matters 
relating  to   a  Municipal  administration**  would  empower  the  Municipa* 
lity  to  stop  all  trade  except  in  their  own  market  for  which  fees  are  paid.** 
Pbr  Curiam: — The  bye-law    under  which    these  convictions  were 
passed  purports  to  be  made  under  the  repealed  section  70  of  Bombay  Act 
VI  of  1873.    We  think  it  is  vMra  vires  of  the  section   and  also   of  section 
83  of  the  amending  Act  of  1884.  Mr.    Shamrao  suggests  for  the  Munici* 
pality  that  the  bye-law  should  be  treated  as  a  direction   under  section  66» 
clause  1,  directing  that  no  place  shall  be  used  as  a  market.    As,  however, 
the  bye-law  does  not  allude  to  any  such  use  we  cannot  so  treat  it.     More^ 
over   there  is  no  evidence   that   the  accused  persons  used  the  road  as   a 
market,  and  that  was  not   the  charge.     A  conviction   under   section  66 
would  thus  be  illegal:  Criminal  Ruling  24  of  12th  May  1892.     As   to  the 
scope  of  section  66  see  In  re  the  petition  of  Raja  Paba  Khoji  (1)  and  Queen* 
Empress  v.  Magan  Harjivan  (2). 

'  (l)I.I^B.,9Bom.ta7a.    (9)  I.  L.  a.  IS  Bom.  ao«. 
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The  Court  sets  aside  the  convictions   and   sentences   and  directs  the 
return  of  the  fines. 


^  Odcber  1895.  Jabdinb  &  Bahadb,  JJ. 

Queen-Emppess  v«  Llmbya.* 

Penal  Code  (Act  XLV  of  18«0),  Sec.  ^QX-^Principal  qffenee^Aeeessary  qfenee-^ 
-Ocmvietion. 

A  conTiction  of  the  asBefsory  offence  under  section  801  of  the  Indian  Penal  Code  it  not 
illegal  merely  because  it  is  suspected,  but  not  proved  or  admitted,  that  the  accused  conunitted 
or  was;[>ne  of  sereral  persons  who  committed,  the  principal  offence. 

Beg.  T.  Kashinath  (1),  CM»nsidered. 
Per  Curiam  : — The  assessors  as  well  as  the  Sessions  Judge  held  the 
prisoners  to  be  guilty,  and  we  think  that  there  is  not  sufficient  reason  to 
disturb  the  convictions  on  the  merits.  But  Mr.  Bhat  urges  on  behalf  of 
the  prisoners  that  they  are  wrongly  convicted  under  section  201  ^  they 
having  been  concerned  as  principals  in  the  murder  of  Daribai,  and  he  cites 
AS  authority  Torap  v.  Queen-Empress  (1).  There  the  two  prisoners  were  at 
the  same  trial  both  acquitted  of  a  charge  of  murder  and  both  convicted 
iinder  section  201.  The  learned  Judges  held  that  such  convictions  cannot 
stand.  They  took  note  of  the  following  circumstances :  ''The  evidence  for 
ihe  prosecution  pointed  conclusively  to  one  or  the  other  of  them  being  the 
actual  murderer :  but  it  was  impossible  upon  the  evidence  to  say  which 
-of  them  caused  the  death."  In  the  case  before  us  there  is  no  admission 
nor  evidence  that  either  prisoner  caused  the  death.  The  prisoner  Limbya 
had  pleaded  not  guilty  to  a  charge  of  murder,  but  before  any  evidence  was 
taken  the  Sesions  Judge  struck  only  out  that  charge,  and  the  trial  related 
•only  to  the  offence  under  section  201.  The  case  of  Torap  v.  Queen-Empress 
may,  therefore,  be  distinguished.  Whether  that  case  should  be  followed 
is,  we  think,  with  all  respect  for  the  learned  Judges  who  decided  it,  open 
to  some  doubt.  In  England,  if  a  man  be  indicted  as  principal  and 
acquitted,  he  may  be  indicted  as  accessory  after  the  fact  (1  Hale  626). 
Turning  to  the  law  of  India,the  accepted  interpretation  of  section  201  is  that 
set  forth  by  Mr.  Justice  Lloyd  in  Beg.  y.  Kassmdth  (2).  Section  201  and  the 
two  following  sections  commence  with  precisely  the  same  words,  thus  : — 
"  Whoever  knowing  or  having  reason -to  believe  that  an  offence  has  been 
committed".  Now,  as  there  is  no  law  which  obliges  a  criminal  to  give 
information  which  could  convict  himself  it  is  evident  that  sections  202 
and  203  could  not  apply  to  the  person  who  committed  that  offence,  i.  «., 
the  offence  which  he  knew  had  been  committed,  and  section  201  should,  we 
think,  be  construed  in  a  similar  manner;  and  looking  at  the  only  illustra- 

*Ortiiitiia{  Ruling  56  of  1895.    Criminal  Appeal  No.  255  of  1895. 
(1)  I.  L.  B.,  22  Cal.,  688.-    (2)  8  Bom.  H.  C,  126.    (8)  I.  L.  R.,  7  All.,  749. 
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tion  whicli  follows  section  201,  it  would  appear  that  tbe  law  was  intended' 
to  apply  exclusively  to  ^another';  and  we  are,  tbrefore^  of  opinion  that 
the  conyiction  of  the  accused,  as  accessories  to  an  offence  known  or 
believed  to  have  been  committed  by  themselves,  is  illegal''.  The  next 
case  quoted  by  the  learned  Judges  in  Qmen^EnhpreeB  v.  LaXLi  (3),  where  the 
only  charges  tried  were  under  sections  201  and  202,  but  the  prisoner  had 
at  one  time  asserted,  like  the  prisoner  limbya^  that  he  was  present  at 
the  murder.  The  report  does  not  show  that  any  cases  were  cited. 
The  learned  Judges  say  ^^In  our  opinion  on  the  construction  of  the 
section  201  the  person  who  is  concerned  as  a  principal  cannot  be  convicted 
of  the  secondary  offisnoe  of  concealing  evidence  <^  the  crime*'.  The  next 
case  cited  is  QiM&n^iSm/prtss  v.  Dwngofr  (4)  which  resembles  Torap's  case, 
in  regard  to  the  charges  tried,  the  results  and  the  finding  of  the  Session  s^ 
Judge  that  one  or  other  of  the  prisoners  had  committed  the  murder,  but  he 
could  not  say  which.  Here  Mr.  Justice  Srodhiiret  without  expressing  any 
other  opinion  on  the  facts,  set  aside  the  convictions  under  section  901, 
citing  with  approval  the  view  of  Mr.  Justice  Lhyd  and  referring  to 
Queeri'Ihnpreess  v.  LaUi  and  other  four  cases.  Three  of  these  go  no 
further  than  did  that  learned  Judge.  But  in  the  Queen-Empress  v.  Bekala 
(5)  the  learned  Judges  say:  ^'We  think  that  section  201  of  the  Penal  Code 
was  not  intended  to  apply  to  such  a  case,  that  is,  in  which  the  person 
who  is  the  possible  or  probable  offender  makes  statements  exculpating 
himself  by  inculpating  another".  It  appears  to  us  that  in  the  cases  of 
Torap  and  Dungar  and  Dalli  and  learned  Judges  have  extended  Mr.  Justice 
lAayd^t  views  so  as  to  acquit  of  the  offences  to  which  section  201  applies 
not  only  the  person  found  by  the  judgment  or  the  verdict  to  be  the 
principal  offender,  but  also  the  person  not  so  found  to  be  a  principal 
offender  J  but  even  acquitted  of  being  such,  or  about  whom  the  judgment 
goes  no  further  than  to  say  that  either  he  or  somebody  else  is  the  prindpat 
offender.  This  appears  to  us  not  a  right  interpretation  of  the  section, 
but  to  amount  to  legislation  by  creating  a  new  exception  to  the  IncBan 
Penal  Code,  which  would  enable  any  person  who  denies  that  he  is  die 
principal  offender,  or  who  may  have  been  acquitted  of  the  principal 
offence,  or  never  charged  therewith  to  commit  acts  to  screen  the 
offender,  and  then  gain  impunity  by  suggesting  or  pleading  a  surmise, 
a  suspicion,  a  possibility  or  a  probability  that  he  was  after  all  a  principal 
offender.  The  question  arises  how  far  is  the  declaration  of  a  Court  about 
probability  to  be  a  plea  against  conviction  under  section  201.  Is  a  decla« 
ration  that  the  prisoner  was  one  out  of  three  or  ten  or  twenty  by  some 
one  or  more  of  whom,  the  Court  being  unable  to  say  which,   the   principal 

"  (4)  I,  L.  R.»  8  All,  3ftS.     (6)  I.  L.  R'.,  6  Cal.,  7S9. 
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ofTence  was  committed  to  avail  the  prisoner,  especially  after  his  acquittal, 
so  as  to  reqidre  the  High  Court  to  8«t  Aside  his  oontictlon  for  ihd  accessory 
offence  ?  We  incline  to  say  no.  In  the  present  case  we  think  we  ought 
not  to  act  on  a  surmise  or  a  conjecture  that  Limbya,  who  said  he  was 
present  when  Antu  killed  the  woman  and  that  he  afterwards  helped  Antu  to 
conceal  the  body,  was  concerned  in  a  guilty  manner  in  the  killing. 
There  is  nothing  to  show  that  Yeshwant  had  anything  to  do  with  it. 
The  Court  dismisses  the  appeals. 


10  October  1895.  Jardtns  &  Ranade,  JJ. 

Queen-Emppess  y.  Pandu  Mahadu.* 

Criminal  Procedure  Code  (Act  X  o/lSSs),  See,  488 — Maintenance,  order  of-^Breaches  of 
order-^Imprisonment— Magistrate. 

Where  a  claim  for  accamulatei  arrears  of  maintenance  for  seyeral  months  arising  under 
several  breaches  of  an  order  for  maintenance  is  dealt  with  in  one  proceeding,  the  Magistrate 
acting  under  section  488,  Criminal  Procedure  Code,  has  no  power  to  pass  a  heavier  sentence  in 
default  than  one  month's  imprisonment,  as  if  the  proceeding  related  (o  a  single  breach  of  the 
order. 

Qwen^Empress  v,  Narain  (I)  followed. 

The  accused  was  convicted  by  the  First  Class  Magistrate  of  Dharwar 
under  section  488,  Criminal  Procedure  Code,  and  sentenced  to  seven 
months'  simple  imprisonment.  The  sentence  was  passed  for  an 
accumulated  arrears  of  maintenance  for  seven  months  arising  under 
breaches  of  an  order  for  maiuteuance. 

The  Sessions  Judge  of  Satara  referred  the  case  to  the  High  Court  ob- 
serving : — *''It  appears  to  me  that  the  sentence  is  illegal.  Although  seven 
months'  arrears  of  maintenance  might  be  levied  by  one  warrant,  yet  only 
one  moTith^s  imprisonment  can  be  awarded  in  default  of  realization.  As 
held  in  Queen-Empress  v.  Narain  (2),  "  the  section  contemplates  that 
a  separate  warrant  should  issue  for  each  separate  monthly  default, 
and  when  that  is  done,  the  maximum  punishment  can  be  one  month*s 
imprisonment.  If  a  warrant  is  issued  for  an  accumulation  of  arrears 
for  several  months,  the  Magistrate  has  no  power  to  pass  a  greater  sentence 
in  su^h  a  case  than  it  the  warrant  in  that  case  only  related  to  one  parti- 
cular breach."  In  the  present  case  several  breaches  of  orders  have  been 
dealt  with  in  one  proceeding  but  in  my  opinion  it  was  not  competent  to 
the  Magistrate  to  inflict  one  month's  imprisonment  for  each  separate 
monthly  breach.  The  term  of  imprisonment  in  default  must  be  limited 
to  a  «.erm  of  one  month." 

Order, — Following  Queeti^Empress  v.  Narayan  (3)  the  Court  reduces 
the  sentence  to  one  month* 


*Oriminai  Ruling  57  tf  1895.    Criminal  Beferenee  No.  154  of  1895. 
(I)  I.  L.  R.,  9  AU.,  240.    (2)  I.  L.  R.,  9  All.,  240.    (8)  I.  L.  B..  9  All.,  240. 
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16  October  2895.  Jabdihb  &  Rahadb»  JJ. 

The  Municipal  Ck>mmlMiIonep  of  Bombay  v«  VInayelL 
Ramchanclpa** 

OityqfBambap  Municipal  Act  {Bom.  Act  HI  of  1888).  Sees.  8,  (10),  {d),  808—815— 
Bepairs-*Bai-hoUe,  stopping  cf^Stones^  re-setting  o/^Publie  Street. 

The  stopping  up  holes  made  hj  rats  and  setting  right  slabs  of  stones  that  had  got  oot  of 
position  by  the  Health  Department  of  the  Mnnicipalitj  is  no  proof  of  repair  within  the  intent 
of  the  definition  o!  **  public  street  "  in  section  8  (10)  of  the  dtf  of  Bombay  Mnnicipalitj  Act» 
1888,  bnt  comes  more  appropriately  under  section  61  (d)  of  the  Act,  the  Corporation  haring 
to  make  many  sanitary  provisions  **  and  generally  the  abatement  of  all  nuisances." 

Section  80^  to  815  of  the  Act  apply  to  private  and  public  streets,  so  that  the  nse  by  the 
Gorporation  of  the  powers  to  remore  the  projections  and  obstructions  is  not  eTidcnce  that  the 
street  is  a  public  street. 

Per  Curiam. — The  point  to  be  decided  turns  solely  on  the  meaning  of 
the  word  "  rapaired  *'  in  the  definition  of  public  street  in  section  3  clause 
10  of  Bombay  Act  III  of  1888.  It  is  contended  that  the  fact  of  the  Health 
Department  of  the  Municipality  having  from  time  to  time  stopped  up 
holes  made  by  rats,  and  set  aright  slabs  of  etone  that  had  got  out  of 
position,  is  proof  of  repair  within  the  intent  of  the  definition.  If  we  take 
the  verb  in  its  ordinary  meaning,  we  do  not  think  it  applies  to  such  doings. 
K  we  apply  the  rule  of  ejusdem  generis  we  must  take  the  same  view  : 
stopping  rat  holes  and  putting  st  )ne8  right  where  no  builder  or  builder's 
labourer  is  employed,  are  not  operations  of  the  same  genue  as  what  the 
words"  levelled,  paved,  metalled,  channelled,  sewered"  mean.  What  the 
scavengers  did  comes  more  appropriately  under  section  61  (d):  the 
Corporation  has  to  make  many  sanitary  "provisions  and  generally  the 
abatement  of  all  nuisances  "  Thj  Magistrate  may  not  have  noticed  that 
sections  308  to  315  apply  to  private  and  public  streets  so  that  the  use  of 
the  power  to  remove  projections  and  obstructions  is  no:  evidence  that  the 
street  is  a  public  street.  We  do  not  think  the  cases  cited  by  Mr.  Wasudev 
0.  Bhandirker  :  Ouardiane  of  Ameabury  v.  Juetices  of  Wilis  (1)  and  Leek 
Municipal  G  fTiimissionera  v.  Justices  of  Stafford  (2),  are  in  pari  materia.  In 
the  first  the  question  was  as  to  who  should  pay  for  doing  something  which 
was  bound  to  be  done  to  enable  the  public  in  general  to  use  a  high-way. 
The  second  has  no  application  in  the  absence  of  any  evidence  of  what  may 
be  called  repairs.  We  are  of  opinion  for  these  reasons  that  the  Magistrate 
has  wrongly  interpreted  the  Act;  and  that  the  thoroughfare  in  question 
is  not  a  public  street  within  the  meaning.  We  set  aside  the  order  of 
dismissal  and  direct  the  Presidency  Magistrate  to  dispose  of  the  case 
according  to  law. 

•Criminal  Ruling  58  qf  1896.    Criminal  Application  for  Berision  No.  281  of  189ft. 
(1)L.B^10Q.B.D.  480.    (8)  L.  B^  SO  Q.  B.  D,  794. 
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16  Oetobsr  1895.  Jabdinb  Ss  Bavadb,  JJ. 

In  pe  Lala  Bahmunal.* 

Criminal  Procedure  Oode  (Act  X  of  1888),  8eo»  l9i^^anetion  to  proseeute^Date  of 
^rant—Biriod.  * 

On  an  application  bj  one  of  the  parties  to  a  rait  for  sanction  to  prosecnte  the  other,  the 
Jndge,  on  19th  December,  1894,  recorded  a  jadgment  according  the  sanction  as  applied  for 
nnder  section  909,  Penal  ^  Code;  the  formal  sanction  was  drawn  up  an4  israed  on  95th  Janaary 
1895  :— 

Held,  that  considering  the  protective  intention  of  section  195,  Criminal  Procedure  Code, 
the  sanction  was  given  on  the  19th  December  1894  in  written  words,  and  that  the  six  months' 
term  mentioned  in  that  section  began  on  that  date. 

The  District  Judge  of  Dharwar  granted  a  sanction  on  the  12th  De- 
cember, 1894,  for  the  prosecution  of  the  petitioner  under  section  209  of  the 
Indian  Penal  Code  for  having  made  a  false  claim  in  a  Court  of  law  against 
the  Southern  Mahratta  Railway  Company.  More  than  six  months  after 
the  grant  of  the  sanction  as  aforesaid  the  Railway  Company,  filed  a  com- 
plaint against  the  petitioner  in  Court  of  First  Class  Magistrate  of  Dhar- 
war. The  petitioner  applied  to  the  said  Magistrate  to  dismiss  the  com- 
plaint as  made  more  than  six  months  after  the  sanction.  The  Magistrate 
declined  to  make  the  order  prayed  for  on  the  ground  that  the  six  months 
should  be  counted  not  from  the  date  when  the  sanction  was  given,  but  from 
the  25th  of  January  1895,  the  day  when  a  copy  of  the  formal  order  was 
delivered  to  the  complainant.  The  petitioner,  thereupon,  applied  to  the 
High  Court  under  its  revisionary  powers. 

Per  Curiam  : — On  considering  the  cases  cited  by  the  learned 
counsel :  Darbai  Mandar  v,  Jagoo  Lai  (1),  Raj  Chunder  Mozumdar  v. 
Oour  Gkunder  Mozumdar  (2),  and  MungvAram  Ma/rwari  v.  Ourmbai 
Nand(^)  and  the  protective  intention  of  section  195  of  the  Code  of 
Criminal  Procedure,  we  are  of  opinion  that  the  sanction  was  given  on  the 
12th  December  1894  in  written  words,  and  that  the  six  months'  term 
began  oo  that  date.  The  sanction  is  no  longer  in  force.  The  Court  now 
sets  aside  the  Magistrate's  order  and  dismisses  the  complaint. 


SI  October  1895  Jabdink  <fe  Ranadb,  JJ. 

Queen-Emppess  v.  Habla  Sola«t 

Criminal  Prooedurr  Code  {Act  K  </lS82),  See.  ^91  ^Imprisonment^ Whipping. 

Where  a  person  is  canyiotet  at  one  trial  of  two  offences  and  sentenced  to  a  separate  term 

of  impri<<onmeDt  for  each,  and  itl^o  the  whipping  for  the  second,  the  two  sentences  being  directed 

to  oe  consecntiye,  the  s^nt  nee  of  whipping  aaght  not  to  be  delayed  nntil  the  expiry  of  the  first 

tsntence  bat  mast  be  carried  intn  ezecmion  in  accordance  with  the  prorisions  of  section  391   of 

*Criminul  Ruling  59  oj  ^995.    Criminal  Application  for  Revision  No.  3^3  of  1S96« 

(1)  1.  L.  R.,  2«  Cal.,  C78.    (2)  L  L.  B.,  82  Cal,  17«.    (8)  I.  L.  R.,  17  Cal.,  356. 

^Criminal  Ruling  61  qf  1895.    Criminal  Reference  No.  159  of  1895. 
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the  Code  of  Criminal  Procedure,  as  the  word'  sentence  *  in  the  section  means  the  total  of  punish^ 
ment inflicted  atone  trial. 

One  Habla  Eala  was  convicted  by  the  First  Glass  Magistrate  of  EalTa, 
of  offences  under  sections  457  and  392,  Indian  Penal  Code,  and  sentenced 
to  suffer  rigorous  imprisonment  for  two  years  for  the  first  offence  and  one 
year  and  twenty-five  stripes  for  the  second  offence.  These  sentences  were 
to  run  consecutively.  The  Superintendent  of  the  Ahmedabad  Central  Prison 
questioned  the  propriety  of  the  sentences  passed  by  the  Magistrate,  alleging 
that  the  sentence  of  flogging  was  opposed  to  section  391,  Criminal  Procedure 
Code,  and  could  not  be  carried  out  inasmuch  as  it  formed  part  of  the  second 
sentence  which  was  to  run  on  the  expiry  of  the  first ;  and  consequently, 
requested  the  Sessions  Judge  of  Ahmedabad  to  make  a  reference  to  the 
High  Court.  The  learned  Judge,  in  making  the  proposed  reference,  stated:—* 
"  Mr.  Mc  Corkell  in  replying  the  above  reference  explained  the  phrase 
*  the  sentences  to  be  consecutive  '  and  said  that  it  appeared  to  him  that 
the  Superintendent  would  be  perfectly  justified  in  inflicting  the  sentence 
of  whipping  on  the  receipt  of  the  result  of  appeal  under  the  terms  of 
section  391,  Criminal  Procedure  Code.  However,  the  Superintendent  of  the 
Central  Prison  again  requested  this  Court  to  refer  the  matter  to  the  High' 
Court.  With  regard  to  the  carrying  out  of  the  sentence  of  whipping, 
I  concur  in  the  opinion  expressed  by  Mr.  Mc  Corkell." 

Per  Curiam.— On  comparing  sections  35,  367,  376  and  415  with 
section  391  of  the  Code  of  Criminal  Procedure,  we  are  of  opinion  that  in 
section  391  the  word  ^  sentence'  means  the  total  of  punishment  inflicted 
at  one  trial.  The  view  taken  by  the  Sessions  Judge  is  right,  and  the 
sentence  of  whipping  should  be  carried  into  execution. 


H  November  1896.  Jabdinb  <&  Bakadb,  JJ. 

Queen-Emppess  v.  Sahadat  Mlpan.* 

Criminal  Procedure  Code  {Act  X  tf  188S),  Sees.  867,  St9^SeiHoni  Judge^Date  rf 
gerUenee— Judgment  ^^hanging  the  date. 

On  the  27th  Aagust  1895,  a  Session!  Jadge  conTicted  an  accosed  under  section  468,  Indian 
Penal  Code,  and  sentenced  him  to  three  years' rigorous  imprisonment.  On  the  89Kh  idem  lie 
directed  that  the  sentence  passed  hj  him  should  run  from  the  25th  June  1895,  as  the  prisoner 
was  on  that  day  convicted  and  sentenced  to  three  months'  imprisonment  by  a  Magistrate,  and 
thereafter  in  appeal  the  conviction  and  sentence  were  set  abide  and  a  retrial  directed  which 
resulted  in  the  accused  being  committed  to  the  Sessions,  where  he  was  conyieted  and  sentenced 
as  aboTei — 

Beld,  that  as  under  section  367  of  the  Code  of  Criminal  Procedure  the  sentence  is  part  ef 
the  judgment,  and  the  express  words  of  section  869  forbid  the  Sessions  Judge  to  alter  it,  the 
altering  order  dated  the  S9th  August  is  a  nullity. 


•OrMiuU  Bmling  62  of  1895.    Criminal  Reyiew  No.  312  of  1895. 
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T«B  accused  was  tried  by  the.Sewions  Judge  of  N^sik,  who 
found  the  accused  guilty  of  forgery  for  the  purpose  of  qbeating  uii^er 
Section  468,  tndian  Penal  Code,  and  on  the  27th  August,  1895,  sentenced 
him  to  rigorous  imprisonment    for  three  years.     On  the  29th  August 

1895,    however,  the    learned  Judge    recorded    the    following    order : 

"  Upon  Veading  the  appended  letter  from  thp  Superintendent,  Nasik 
Jail,  I  am  reminded  that  the  prisoner  Sahadat  was  convicted  in  the  first 
instance  and  sentenced  to  three  months  imprisonment  by  the  Cantonement 
Magistrate,  Deolali,  under  section  419,  Penal  Code,  on  the, 25th  June  last, 
but  the  conviction  was  reversed  on  legal  and  technical  grounds  and  the 
Magistrate  was  directed  to  retry  the  case  according  to  la'w,  with  the  result 
that  the  prisoner  was  committed  for  trial  to  this  Court  under  section  468, 
Penal  Code.  In  these  circumstances  I  direct  that  the  sentence  of  three 
years'  rigorous  imprisonment  now  passed  upon  him  shall  run  from  the 
25  th  June,  1895." 

The  accused  preferred  an  appeal,  which  was  rejected  ;  but  the  High 
Court  being  of  opinion  that  section  369,  Criminal  Procedure  Code,  forbade 
the  altering  of  judgment  of  which  the  sentence  is  a  part,  called  for  the 
case  in  revision. 

Per  Curiam  :— Under  section  3(57  of  the  Code  of  Criminal  Procedure 
the  sentence  is  part  of  the  judgment.  The  express  words  of  section  369 
forbade  the  Sessions  Judge  to  alter  it :  and  we  declare  the  altering  order 
dated  the  29th  August  J  895  to  be  a  nullity.  For  the  reason  given  by  the 
Judge,  the  Court  now  reduces  the  part  of  the  sentence  passed  on  ^he  2'?th 
August  1895  which  inflicts  three  years'  rigorous  imprisonment  by 
substituting  for  that  term  a  period  of  two  years  nine  months  and  twenty- 
one  days.  A  copy  of  this  judgment  will  be  sent  to  the  Inspector  General 
of  Prisons  with  reference  to  Act  V  of  1871,  section  18. 


19  November  1895.  ^  Jabdiot  &  Banadb,  JJ, 

In  re  FpamJI  Apdeshlp.* 

Criminal  Procedure  Code  {AetXqflB^i),  See,  l9&SaneU(m^Appeal^Lapse  qf  Ume^ 
Distriet  Magistrate. 

It  iB  Dot  competent  to  a  Digtrict  Magistrate  on  appeal  to  revoke  a  sanction,   duly  granted 
on  the  groand  of  lapse  of  time. 

The  petition  was  prosecuted  by  one  Vithu  Tukaram  under  section  403 
of  the  Indian  Penal  Code.  He  was  discharged  and  he  obtained  ^  sanction 
to  pr'-secute  Vithu  under  section  211  ot  the  Penal  Code  from  Second  Glass 
Magistiate  of  Ahmednagar  District.  Vithu  appealed  to  the  District 
Magistrnte   of  Ahmednagar  who  without  issuing   a  notice  to  the  peti« 
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tioner  heard  the  appeal  and  reiroked  the  sanction  on  the  ground  of  lapse  of 
time.  The  petitioner,  thereupon,  applied  to  the  High  Court  under  its 
revisionary  powers. 

Pbr  Curiam  : — The  only  reason  given  by  the  District  Magistrate  for 
revoking  the  sanction,  namely,  the  lapse  of  time,  is  contrary  to  the  ruling 
of  this  Court  in  Darubhm  Bhmii  v.  Baiji  iJomdog  (1).  The  Court,  there* 
fore,  sets  aside  the  District  Magistrate's   order  and  restores  the  sanction. 


19  November  1896.  Jabdinb  &  Bakadb,  JJ. 

Queen-Bmppess  v.  Kallappa.* 

Trial — Criminal  JusUee^  Object, 
The  object  of  a  trial  is  the  administration  of  justice  in  a  coarse,  as  free  from  donbt  or 
chance  of  :  miscarriage  as  merely  human  administration  of  it  can  be,  and  not  the  interests  of 
either  party. 

Jardine,  J  : — Among  other  charges  od  which  the  jury  had  to  deliver 
their  verdict  two  of  the  appellants,  Kalla  and  Ibrahim,. were  charged  with 
murder  under  section  302  and  with  murder  in  dacoity  under  section  396 
of  the  ludian  Penal  Code.  The  Sessions  Judge  charged  that  the  evidence 
showed  that  the  dacoity  was  completed  before  the  murder,  and  that  section 
396  did  not  apply.  The  unanimous  verdict  about  these  prisoners  was  in 
the  following  words : — Guilty  of  dacoity  and  not  guilty  of  the  other 
charges.  The  Judge  concurred  and  sentenced  Kalla  to  seven  and  Ibrahim  to 
10  jears'  rigorous  imprisonment.  He  omitted  to  notice  the  requirement  of 
section  3^  of  the  Code  of  Criminal  Procedure  that  the  section  of  the  Indian 
Penal  Code  shall  be  stated  in  the  judgment.  We  infer  that  the 
convictions  were  under  section  395.  Four  witnesses,  vis.f  Hanmant  and 
the  three  women  of  his  family,  say  they  saw  the  dacoity  and  murder  of 
Yenkate-h  ci  mmitted  in  his  house  at  Halshi  on  the  night  of  Monday, 
the  ISih  February  1895.  No  other  person  deposes  to  seeing 
any  of  the  accused  or  any  dacoit  at  or«  near  the  place  that 
night,  though  the  house  is  in  a  street  of  the  town.  They  swear  to 
the  apparition  of  between  twelve  to  eighteen  men  about  midnight'  in 
the  woman'^  sleeping  room,  the  maj-ghar,  having  in  their  hands  ten  or 
twelve  lighted  candles  and  also  clubs  and  swords.  Hanmant  swore  to 
Kalla  killing  VeuHatesh  with  a  stick  and  to  Ibrahim  forcing  open  an 
inner  door  \^itD  an  iron  bar:  and  that  after  the  property  had  been  taken 
out  ot  the  house  by  others,  these  two  men  stayed^  Kalla  with  a  club  and 
Ibrahim  with  a  bword,  which  sword  one  Gando  took  and  used  in  the 
murdering  ou  Yenkatesh's  neck.  Hanmant  says  he  named  his  follow- 
villager  Kalla  to  tne  village-officers  ;  but  intentionally  was  silent  as  to 
(I)  F.  J..  ISS9, 1S8.    •Criminal  Appeala  Not.  871  and  87S  sT  1815. 
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Ibrahim  and  his  master  Gando  on  the  19th  February,  though  he  afterwards 
named  them  to  the  Magistrate.  Tulsa wa,  the  widow,  says  Ealla  and 
Ibrahim  were  at  the  taking  of  the  property,  but  does  not  mention  them 
as  at  the  murder.  She  does  not  know  Ibrahim's  name,  and  does  not  say 
she  ever  saw  him  before.  He  belongs  to  Nangad.  Eashi  Bai's  story  is 
like  Hanmant's.  She  did  not  know  Ibrahim's  name,  but  identifies 
him.  She  makes  them  both  stand  in  front  of  Venkatesh  during  the 
murder  and  the  preceding  colloquy.  Sita  Bai's  story  is  similar.  In 
cross-examination  she  implicated  Ealla,  and  she  only  knows  them  by 
sight.  There  is  no  evidence  of  any  tangible  motive  for  either  murder  or 
dacoity  on  the  part  of  either  prisoner :  and  no  property  was  found  on 
either.  I  think  the  Judge  should  have  pointed  out  these  two  facts,  and 
also  that  the  three  women  might  be  mistaken  about  Ebrahim,  as  he  was 
not  arrested  till  the  5th  July,  and  thus  the  only  witness  against  him  who 
knew  enough  of  him  to  know  his  name  is  Hanmant.  Theie  are  some  other 
circumstances  alleged  against  Ealla.  One  is  the  statement  made  to  the 
Magistrate  of  the  Second  Class  on  the  21st  and  22nd  February,  Mr.  Shripad 
Joshi.  The  Second  Glass  Magistrate  thinks  Ealla  was  speaking  as  a 
witness.  It  is  clear  he  avoids  confession  of  any  guilt,  he  may  have 
hoped  to  be  made  a  witness,  which  could  only  be  after  a  pardon  or  a 
discharge.  There  is  evidence  that  Ealla  was  named  early  on  the 
19th  February  as  a  murderer.  The  patel  says  he  f  >und  blood  on  his  body 
when  he  went  to  his  house  and  arrested  him,  but  the  Eulkarni  and  the 
witness  Shridramapa  do  not  confirm  this  statement.  They  say  there  was 
blood  on  his  clothes;  and  the  Second  Class  Magistrate  elicited  from  Ealla 
a  statement  that  the  blood  got  there,  because  after  the  murder  he  stepped 
into  the  place  where  the  corpse  was  lying.  There  appears  to  be  nothing 
to  show  that  at  the  time  of  the  arrest  or  on  the  22nd  February  he  was 
treated  as  a  dacoit.  The  jury  acquitted  Ealla  of  the  murder;  and  the 
apjjeal  of  Ealla  and  Ibrahim  relates  only  to  the  dacoity.  They  are  based 
on  misdirection  :  and  I  would,  in  interpreting  sections  297  and  537  of  the 
Procedure  Code  of  1882,  follow  the  principles  laid  down  by  Sarg&nt,  J.  in 
Reg.  V.  Fattechand  (1),  as  to  error  and  defect  in  a  charge  to  a  jury  and  as 
to  the  limits  of  interference  by  the  High  Court  in  appeal.  After  hearing 
Mr*  Daji  Abaji  Khare  I  am  satisfied  that  the  mis-direction  and  omissions 
in  this  case  were  more  important  than  in  Reg.  v.  Fatteehcmd.  In  the 
absence  of  any  tangible  motive  to  commit  either  the  dacoity  or  murder 
the  evidence  of  identity  is  most  important.  The  Sessions  Judge  ought  to 
have  pointed  out  that — (1).  Hanmant  was  uncorroborated  as  to  his  being 
an  eye-witness,  and  that  this  is  not  asserted  in  the  several  written   official 
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dbcunleiitd  madb  oh  tke  l&tti  f  dbruAry.  (2)  llie  women  give  no  iilformalion 
about  tHeir  ^revioiid  knowledge  of  these  two  cotivicts.  (3)  tn  the  first 
report  by  the  village  oMcers  nobody  is  named.  (4)  In  the  inquest  record 
F.  F.  made  about  seven  hours  after  the  time  given  by  the  inmates  for  the 
murder  Ealla  only  is  named :  and  it  is  stated  that  they  refused  to  name 
any  other,  person.  (5)  In  the  inquest  report  on  Sitabai's  heir,  G,  C, 
made  late  in  the  afternoon  of  the  Tuesday  no  names  are  given.  (6)  These 
reports  are  confirmatory  of  the  evidence  of  the  head  constable  Rudrappa. 
(7)  The  comment  on  Rudrappa  is  inadequate,  the  Judge  omitting  to  point 
out  that  the  presumption  is  that  he  recorded  the  statements  of  Hanmant 
and  the  three  women  correctly  oa  the  Tuesday,  and  that  the  scribe  and 
other  persons  named  had  not  been  called  to  contradict  him.  (8)  Also  that 
he  is  absolutely  confirmed  by  the  Chief  Constable,  before  whom  the  alleged 
eye-witnesses  on  the  20cb  February  confirmed  their  statements  made  to 
Rudrappa.  (9)  The  general  comments  discrediting  District  and  Village 
Police  and  the  written  reports  and  depositions  are  misleading  so  far  as 
they  tend  to  induce  the  jury  to  believe  thac  these  officers  act  wrongly  or 
foolishly,  and  so  far  as  they  withdraw  from  the  jury  the  fact  that  a  very 
different  story  was  told  by  the  eye-witnesses  when  the  events  were  fresh. 
At  this  point  cross-examination  is  effective.  Section  145  of  the  Indian 
Evidence  Act  comes  in,  and  the  Judge  should  not  overlook  any  result  of 
use  to  the  prisoner.  (10)  These  fresh  recorded  and  confirmed  statements 
show  that  the  four  eye-witnesses  then  all  said  that  the  murderers  covered 
the  women's  heads  with  blankets  to  prevent  them  recognising  them;  while 
at  the  trial  all  four  denied  this  and  account  for  recognition  by  the 
murderers,  without  doing  them  any  real  harm,  making  them  sit  up  as 
if  for  the  purpose  of  reconnaisance.  Such  express  statements  as  those 
of  Tulsa  Bat  and  Kasi  Bai,  that  they  saw  nothing  of  the  murder,  because 
their  faces  were  covered  with  the  blankets,  conflict  with  the  full  and 
picturesque  story  told  at  the  trial  and  the  statement  that  during  the 
murder  Ealla  and  Ibrahim  stood  in  front  of  Venkatesh.  These  four 
statements  of  the  19th  February  discredit  the  story  of  the  trial,  as  we 
show  in  our  Judgments  acquitting  other  prisoners  convicted  of  murder 
where  the  question  of  the  blankets  is  fully  discussed  by  Mr.  Justice 
Banade.  {II)  The  Judge  ought,  therefore,  to  have  directed  the  Jury  that 
each  of  the  four  eye-witnesses  was  most  seriously  discredited ;  and  in  the 
absence  of  any  stolra  {property  being  found  with  any  prisoner  and  of  any 
credible  motive  to  crime  chat  the  Jury  should  be  extremely  cautious.  (12) 
He  ought  to  have  pointed  out  that  the  murder  was  secret,  namely,  that 
no  other  person  saw  or  heard  any  murderer  or  robbeir,  present,  goin^  or 
coming.  (13)    Except  these  inmates  there  is  no  evidence  as  to  the  hour 
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of  the  murder,  and  one  inmate,  prisoner  No.  2,  Narayen,  son  of  Easi  Bai^ 
was  charged  with  complicity.  (14)  There  is  no  evidence  of  any  attempt 
to  track  the  mtirderers  or  to  recover  the  stolen  property,  or  to  do  any* 
thing  at  the  time  which  people  would  do  if  49OOO  Rs.  of  articles  and 
4,000  Rs.  in  cash  had  been  carried  off  a  few  minutes  before  the  alarm.  (15) 
No  evidence  that  Hanmaht,  the  undivided  brother,  ever  informed  what 
documents  had  been  stolen,  or  that  any  search  was  made  for  them.  (19) 
The  list  of  property  is  a  memorandum  not  made  till  Wednesday^ 
Hanm ant's  statements  about  the  rupees  4,000  are  extremely  vague :  and  he 
made  no  attempt  to  recover  them,  nor  did  anybody  else  at  the  time.  (20) 
The  Judge  ought  to  have  told  the  Jury  that  if  they  found  that  the  two 
claims  made  by  the  eye-witnesses  to  property,  namely,  the  ornaments  and 
the  cloth,  were  false  claims,  they  should  treat  the  whole  story  with  great 
caution,  because  these  are  the  only  articles  claimed,  and  the  cutting  off 
of  Sita  Bai's  lock  to  steal  these  ornaments  is  the  keystone  of  the  story,  the 
highly  dramatic  incident  on  which  the  murder  and  the  pathetic  dialogue 
are  hung,  and  with  the  exception  of  the  claim  to  a  cloth  the  only  attempt 
to  corroborate  the  eye-witnesses  to  the  dacoity  by  production  of  stolen 
property.  (21)  Also  that  this  incident  of  the  hair-cutting  is  the  chief 
difference  between  the  earliest  recorded  story  and  the  picturesque  and 
pathetic  tragedy  told  at  the  trial:  and  that  it  first  appears  in  writing  in 
the  after-noon  of  the  Tuesday,  after  the  Official  Report  of  the  police,  after 
the  verdict  of  the  inquest  on  the  body,  and  after  Rudrappa  had  recorded 
depositions.  (22)  Aho  that  although  a  special  inquest  sat  upon  the 
lock  of  hair,  it  returned  no  verdict  as  to  who  cut  it  off.  These  matters- 
are  all-important  when  we  remember  how  slight  the  evidence 
is  about  the  identity  of  Ealla  and  Ibrahim  as  present  at  the 
dacoity.  Most  of  these  errors  arose,  in  my  opinion,  from  a  more  radical 
misdirection.  The  charge  to  the  jury  does  not  call  on  them  to  find 
whether  the  corpus  ddiotiy  the  fact  of  the  dacoity,  was  proved  beyond 
reasonable  doubt :  and  the  Government  Pleader  has  not  averred  in  ihis 
Court  that  he  did  so  call.  The  following  passage  appears  to  me  to  show 
that  on  the  contrary  he  left  the  jury  to  assume  this  cardinal  fact  to  exist, 
because  the  defence — he  does  not  say  which  prisoner's  defence — admitted 
the  dacoity  to  be  a  reality.  "Case  for  defence  practically  is  that  Venka- 
tesh  may: have  been  murdered  by  dacoits,  who^w^re  not  recognized  by  inma-- 
tes  of  house,  and  that  these  inmates  have  falsely  charged  accused,  either 
because  they  suspect  them,  or  because  they  think  it  is  a  favourable  oppor* 
tunity  to  ruin  a  number  of  enemies."  This  passage  and  the  whole  cross* 
examination  shows  that  there  was  at  the  trial  no  admission  of  the  fact  of 
dacoity  or  robbery ;  there  is  none  whatever  on  the  record.  Every  part 
102 
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of  the  eye-witness'  story  was  attacked^  and  when  the  pleaders  were  on 
the  only  tangible  part,  the  ornament  claimed  as  stolen  out  of  Sitabai's 
lock  of  hair,  the  defence  was  successful,  as  the  jury  declared  that  the 
claim  of  the  eye-witnesses  was  false,  On  such  pleadings  the  Judge  at 
the  end  of  the  trial  ought,  in  so  serious  a  case  where  this  claim  to  the 
ornaments  was  pressed  in  order  to  secure  several  connctions  of  a  capital 
crime,  to  have  told  the  jury  that  this  claim  was  the  only  real  support  of 
the  story  of  Hanmant  and  the  three  women  that  the  secret  murder  was  a 
crime  committed  by  outsiders  for  the  sake  of  gain,  and  was  the  only  real 
support  of  their  attempt  to  throw  suspicion  off  themselves,  the  close  rela- 
tions of  the  other  inmate^  who,  they  say,  opened  the  door  for  the  robbers. 
The  Judge  surely  ought  to  have  pointed  out  that  the  first  record  of  the 
affair y  the  official  report  made  by  the  Patel  under  section  10  of  Bombay 
Act  YIII  of  1867,  says  Yenkatesh  was  killed  on  the  very  spot  where  he  lay 
asleep,  and  that  this  statement  had  not  been  explained,  and  that  it  was 
absolutely  inconsistent  with  the  wonderful  narrative  about  him  having 
been  killed  in  the  women's  sleeping  room  by  the  men  with  lighted  candles, 
aome  of  them  next-door  neighbours,  such  as  the  two  Brahmans  whom  this 
Oouit  acquitted  when  the  three  sentences  came  before  it.  As  to  a  supposed 
admisssion  by  a  prisoner,  the  Lords  of  the  Privt  Oouncil  say  in  JBegjr. 
V.  Bertrcmd  (2).  ''The  object  of  a  trial  is  the  administration  of  justice 
in  a  course  as  free  from  doubt  or  chance  of  miscarriage  as  merely  human 
^ulministration  of  it  can  be— not  the  interests  of  either  party."  This 
remark  very  much  lessens  the  importance  of  a  prisoner's  consent,  even 
when  he  is  advised  by  counsel,  and  substantially,  not  of  course 
literally,  affirms  the  wisdom  of  the  common  understanding  in  the 
profession  that  a  prisoner  can  consent  to  nothing".  These  observations 
■apply  to  trials  in  India  except  so  far  as  the  Indian  Oodes  allow  statements 
to  be  made  by  prisoners  and  under  certain  circumstances  solemn  and 
precise  admissions  by  their  counsel.  But  if  a  counsel  says  ''admitting  for 
the  isiake  of  argument  that  there  was  a  dacoity,  the  prisoner  is  not  proved 
to  have  been  present,"  that  is  no  admission  at  all.  Even  where  there  have 
been  admissions  the  Court  ought  to  be  scrupulous  in  fixing  attention  on 
the  point  of  oarpua  delicti  as  is  shown  in  the  reported  trials  for  witchraft, 
where  many  innocent  persons  suffered.  The  history  of  the  law  of  treason 
is  another  illustration.  In  so  awful  a  case  as  the  present,  where  the 
claim  to  the  ornaments  was  used  to  get  men  sentenced  to  death,  although 
there  was  no  evidence  of  any  attempt,  at  the  time  of  the  alleged  dacoity, 
to  specify  even  or  to  recover  by  search  any  of  the  Rs.  8000  worth  of 
property  stolen  or  of  any  specification  till   now  of  the  documents   stolen, 
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the  jury   should  have  been  asked  to  oonsider     whether  there  had  been  a 
robbery  at   all.     The  general  doctrine   is   stated  in     WiUs  on  Ovrcwrn,-^ 
Manticd  Evidanoej  4th  Edn.^     199,  in    very  clear,  terms  as  follows: — 
'^Every    allegation    of    the  commission   of  legal     crime    involyes     the 
establishment   of  two    distinct   propositions,    namely,   that   an   act   has 
been    committed  from   which  legal  responsibility  arises    and  that  the 
guilt  of  such  act  attaches  to   a  particular  individual,  though   the   eri- 
dence  is  not  always  separable  into  distinct   parts  or  applicable   to   each 
of  those   propositions.      Such  a  complication   of  difficulties   occasionally 
attends  the  proof  of  crime,  and  so  many  cases  have    occurred  of  convic- 
tions for  alleged  ofiences  which  have  never  existed,  that  it  is  a  fundamental 
and  inflexible  rule   of  legal   procedure  of  universal  obligation, .  that  no 
person  shall  be  required  to  answer,  or  be  involved  in  the   consequences   of 
guilt,  without   satisfactory   proof  of  the  corpvs  deUcti  either  by  direct 
evidence  or  by  cogent  and  irresistible  grounds  of   presumption":     Bex.  v. 
Burdett  (3).   I   do  not  doubt   that   Ealla  and   Ibrahim   have   both  been 
seriously  prejudiced   by   the   misdirections   and   omissions   of  the  charge 
delivered  to  the  Jury.     The  only  evidence  of  their  presence  at  the   dacoity 
is  that  of  the  four-eye-witnesses,  who   are   so  immensely  discredited  each 
and  all,  and  have  been  so  from  the   beginning.     Both  of  us   have  in   our 
Judgment  acquitting  the  three  men  sentenced  after  the   unanimous   verdict 
to  die  given  our  reasons  for  believing  that  Hanmant's  uncorroborated  story 
about  his  presence   at   the    murder   is    untrue.     So  there  are  only   three 
witnesses  to  identify  Kalla  and  Ibrahim,  these  three  women  ;  but  it  is   not 
very  strong  even  if  believed  to  be  given  without  guile  ;  and   it   would   be 
contrary  to  principle  to  believe  them,  firstly,   because   of   the   enormous 
variations  and  expansions  of  their  story;  secondly,  because  they  have  made 
a  false  claim  to  other  people's  ornaments  in  a  persistent  endeavour  to  get 
their  next-door  neighbours  hanged.     Join  this  to   the  fact   that   no    other 
person  saw  any  dacoit,   and  that   every-body   acted  as   if  Rs.  8,000  and 
documents  had  not  been  stolen.     The  murder  can  be  accounted  for  without 
assuming  a  dacoity,  especially  as  the  dacoity  theory  requires  the   Court  to 
stomach,  on  the  evidence  of  Hanmant  and  three  women   only,  a   narrative 
as  unsubstantial  as  the  cases  of  witchcraft,  and  as  wonderful  as  the  capture 
of  Sita  in  the  Ramayana.     The  original    story   started   at    the  .  time   was 
murder  only.     The  accretions  began  late  on  the  Tuesday  when  the   make* 
believe   jury   sat   on   the   lock   of    hair    and     the    false     claim   to    the 
ornaments   was   concocted   with  deadly   intention   to  kill   the    Brahman 
neighbours      by       judicial       murder — a      purpose      frustrated       only 
by  the   thorough    examination    of  the   evidence   and   all  the   Oanarese 


(8)  4  B.  &  Ald^  ISS. 
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doounents  in  the  High  Oourt.  These  ornainents  may  hare  been  claimed 
to  meet  the  argument  ^^  If  the  Tast  property  you  describe  was  stolen 
by  outsiders,  why  was  none  found  ?  Why  did  you  take  no  trouble  to 
get  it    back  ?      Why  did  you   not   inform  when    you     were   asked  and 

.  bound   by  law  answer  the  patel   and  the  District  Police  ?     Why  did   not 
they  insist  on  answers   when   they  had    the    lawful  power,  and  their 
obvious  duty  required  them  to  get  hold  of  the  property  and  the  documents^ 
if  the  charge  of  robbery  by  outsiders  was  true  ? ''     The  Judge  ought  also 
to  have  pointed  out  that  the  story  of  dacoity  was  based  on  a   prior  conspir- 
acy, of  which,  as  also  of  the  coming  and  going  of  the  dacoits  on  the  night 
of  the   murder,  there  was  no  evidence  except  the  retracted   confession   of 
Narayen.     I  am  clear  that  on  the  discredited  evidence  of  the  three  women 
no  Judge  sitting  with  assessors  would  convict  Kalla  and   Ibrahim.     There- 
fore, following  Bag.  v.  FaHkechandL^  I  would  acquit  them.     The  case  of  the 
school-boy  Narayen,  a  lad  of  17  years  of  age,  is  more  perplexing.  The  fact 
that  nobody  saw  any  dacoit  and  that  one  inmate  suggested  a  search  of  stolen 
property  were  doubtless  noticed  at  the  time  by  the  police  :  and    also   that 
there   was   no  house  breaking  and  not  the  least  hurt  done  to  any    of  the 
women.    Except  the  inmates  there  is  no  evidence  as  to  when  the   naurder 
occurred:  how  long  the  body  had  been  dead;  and  it  is  quite  clear    that  the 
inmates,  whatever  excuse  they  may  allege,  deferred  all  outcry  until  a  time 
when  every  dacoit  could  get  away  unperceived,  and  the  immense  booty  had 
become   untraceable.     The  patel  reported  that  the  man  had  been  killed  on 
the  very  spot  where  he  lay  asleep.     The  wounds,   all  parallel   about   the 
shoulder,  peem  such  as  one  man  slashing  with  one  weapon  on  the  same 
place  might  inflict  on  a  sleeping  man.     These  facts  and  the   absence   of 
all   outcry  may  have  been  the  causes  why  suspicion  fell  on  the  inmates; 
and  the  Ohief  Oonstable  says  his   fell   upon   the  boy    Narayen.     Nothing 
effective  was  done;  their  clothes  were  not  examined;  and  no  shrewd  police- 
man inquired  whether  the  inmates  had  not  spread  out  a  few  empty  boxes 
as  part  of  the  later  story  about,  1st,  the  Rs.  8,000  and  documents;  2nd,  the 
false  claim  'made  to  ornaments  on  Wednesday  after.     It  may  or  may   not 
be  that  the  assasin  was  one  of  the  inmates  or  hired  by  any  of  them;  he  may 
have  been  some  outsider  who  somehow  got  into  the    house.    But   some 
oxplanation    is   required  as  to  how  he  got  in  whether  we  take  the  patel's 
first  story  that  Yenkatesh  was  slain  on  the  spot  wiiere  he  was   sleeping   or 
whether  we  believe  the  story  started  after  the  suspicion  against  the  inmates 
had  been  raised  that  he  was  killed  by  his  next-door  neighbours  and  others, 
whom  we  have  acquitted  of  the  murder,  after  they  had  done  their  best  to 
secure  their  own  conviction,  as  the  inmates    say,   by    lighting   up  ten   or 
twelve  candles  to  illuminate  the  crime  and  forcing  the  women  to  sit  up  in 
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^he  best  positions  for  identifying  the  men's  features.  I  am  of  opinion , 
-especially  with  regard  to  the  Privy  Council's  remark  about  the  object  of  a 
trial  y  that  the  prisoner  Narayen  was  entitled  like  the  others  to  proper 
remarks  from  the  Judge  as  to  oarpus  ddAeti,  and  that  the  Judge  should  have 
pointed  out  that  there  was  no  testimony  to  corroborate  his  confession 
made  on  the  24th  February  about  the  plot  at  Belgaum.  In  that  long  story 
told  to  the  Mamlatdar  and  Magistrate  of  the  Second  Glass,  Mr.  Joshi 
he  told  much  of  Hanmant's  later  story  about  dacoits  with  candles 
and  the  pathetic  incidents  of  the  murder :  and  he  is  the  author 
of  the  story  of  the  Belgaum  plot,  evidently  meant  to  bring  to  the 
gallows  the  different  enemies  of  the  family  who  have  been  acquitted 
by  the  jury  and  by  this  Court  when  the  three  sentences  of  death  came 
before  it.  He  also  gets  over  the  difficulty  about  the  house  not  being 
broken,  and  about  no  sound  being  heardy  nor  any  robber  seen  to  arrive, 
by  saying  that  in  pursuance  of  the  plot  he  let  the  murderers  in,  not 
knowing  they  meant  to  murder,  but  because  he  hated  Venkatesh,  because 
he  would  not  come  to  partition  of  the  house,  and  because  the  plotters  pro- 
mised the  school-boy  Rs.  1,000.  Narayen  heard  the  confession  read  at  the 
trial  and  heard  the  evidence  of  Hanmant  about  Narayen  confessing  in  the 
early  morning,  and  the  evidence  of  Easi  Bai,  his  own  mother,  and  Subrao, 
his  father,  to  the  same  effect.  He  also  heard  read  his  retractation  before 
i;he  Magistrate  on  the  17th  June  of  his  whole  story.  But  after  all  this 
he  made  his  own  statement. to  the  Judge  in  which  he  adheres  to  the  story 
about  robbers  entering  and  muffling  the  women  and  killing  Venkatesh, 
but  denies  all  complicity  of  himself.  His  explanation  was  that  when  the 
District  Police  had  come,  they  on  the  Tuesday  and  Wednesday  asked 
Hanmant  and  the  inmates  who  had  killed  Yenkatesh  and  got  a  reply  that 
they  had  not  seen  the  murderers  and  did  not  know  ;  whereon  the  Police 
said  '^  The  wall  is  not  broken,  so  we  will  put  you  all  in  the  jail,  a« 
the  murder  has  taken  place  in  your  house."  Under  this  pressure,  and 
being  told  it  would  be  a  good  thing  for  him  and  the  other  inmates,  if  he 
made  a  statementf  he  says  he  agreed  to  do  so,  and  he  blames  the  Chief 
<}onstable,  the  Kulkarni  and  Hanmant  and  his  father  Subrao  for  having 
got  him  to  make  up  his  long  story  to  Mr.  Joshi.  Therefore  the  only  thing 
Narayen  wished  the  jury  to  believe  was  that  the  murderers  got  into  the 
house  without  his  help  ;  not  that  there  was  no  dacoity  at  all.  I  do  not 
think  the  evidence  of  Hanmant,  Subrao  and  the  woman  against  the  school- 
boy can  be  imputed  to  any  desire  to  aid  justice;  their  outrageous  false- 
lioods  noticed  fully  by  us  both  on  other  points  preclude  any  such 
intention.  But  Narayen  had  a  pleader,  and  might  have  shown  if  such  be 
jthe  case  by  cross-examining  them  that  he  never  confessed  to  them  in   the 
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dawn  after  the  murder.  If  there  was  no  robbery  at  all,  a  fact  mthin  his 
JcQOwledge^  he  might  haTe  so  told  the  Court ;  the  conviction  by  the  jury 
of  abetment  of  simple  theft  is  more  due  to  himself  than  to  any  omission 
of  the  Sessions  Judge.  The  jury  were  his  proper  judges  and  as  he  had  full 
opportunity  to  explain  his  conduct  to  them,  and  as  Mr,  Justice  Bcmadt 
holds  the  dacoity  proved,  I  do  not  think  there  is  a  case  for  interference  by 
the  High  Court.  My  impression  about  him  and  Ealla  is,  however,  that 
they  wished  to  s^et  made  witnesses,  that  is  to  say,  to  get  pardons:  and  in 
that  secure  position  to  say  what  they  chose  in  conformity  with  some  false 
theory  of  the  case,  implicating  people  in  large  numbers  by  such  frail 
evidence  as  reports  of  mere  conversations,  using  that  means  to  contradict 
written  documents,  and  as  in  the  Popish  plot  and  other  old  State  trials,  put* 
ting  forth  uncorroborated  stories  of  conspiracies  and  plots  in  order  to  give  a 
semblance  of  probability  to  the  story.  The  case  shows  how  earnestly  the 
Magistrates  having  jurisdiction  should,  on  receipt  of  the  reports,  Police  are 
bound  to  send,  consider  what  is  reported :  and  compare  it  with  the  records 
made  by  the  village  officers  under  Bombay  Act  VIII  of-  1867.  In  dealing 
with  stories  told  by  suspected  persons,  ready  to  secure  their  own  safety  by 
accusing  others  right  and  left,  much  attention  should  be  given  by  the 
Courts  to  the  remarks  of  this  Court  on  the  Mamlatdar's  Declaration  of 
Indulgence  in  Queen- Empress  v.  Ghagan  (5).  Such  witnesses  have  often 
been  used  for  judicial  murders,  and  in  the  present  case  *  we  have  noticed 
already  that  Hanmant  was  allowed  to  take  up  the  line  of  Titus  Gates 
and  allowed  his  own  time  to  name  one  enemy  after  another,  as  in  those 
days  '^  when  Daugerfield,  Bedloe  and  Gates  found  a  Tongue  to  declare  half 
the  natives  deserved  to  he  hung/'  In  the  present  case  these  same  eye 
witnesses  tried  also  to  get  capital  convictions  of  other  persons  whom  the 
Jury  acquitted,  and  it  is  either  by  accident  or  by  humani';y  on  the  part  of 
the  prosecution  that  the  prisoners  Kalla  and  Ibrahim  have  escaped  capital, 
sentences,  for  the  evidence  is  that  they  were  at  the  murder,  and  the 
original  story  was  that  the  murder  was  committed  in  order  to  get  more 
property,  and  this  what  Mr.  Justice  Ranade  believes.  It  is  true  that 
convictions  on  which  Courts  of  Session  pass  sentence  of  death  are  opera- 
tiveonlyon  confirmation  by  the  High  Court  as  the  decree  of  divorce 
under  Act  IV  ot  1869  ;  the  Legislature  has  not  thought  it  safe  to  entrust 
the  Court  below  with  the  power  of  pronouncing  binding  decisions 
followed  by  the  highest  penalty  known  by  the  law,  Hay  v,  Oordon  (6)^ 
and  even  when  there  has  been  verdict  of  a  jury  the  confirmatory 
judgment  of  the  High  Court  is  practically  the  judgment  in  the  suit. 
In  no  case  ought  men  to  be  sentenced  when   there   is    reasonable  doubt  if 

(6)  I,  L.  B.,  U  Bom.,  850.    (6)  L.  B,,  4  F.  C,  587. 
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-the  crime  was  oommitted ;  and  Courts  ought  always  to  remember  that 
conversations  can  be  invented  at  any  moment^  and  the  uncorroborated  plot 
based  on  mere  conversation  is  a  favourite  weapon  of  a  false  witness.  I 
must  add  that  whether  there  was  a  dacoity  or  not  ;  that  question  should 
have  gone  to  the  jury.  I  differ  on  that  point  with  Mr.  Justice  Remade. 
We  agree  that  Hanmant  did  not  see  it,  and  I  refuse  to  believe  the  remain- 
ing witnesses,  tbe  three  women,  because  as  we  both  point  out  they  have 
greatly  changed  their  first  story  about  their  means  of  identifying  the 
robbers,  and  because  the  jury  rightly  declare  their  claim  to  the  ornaments 
to  be  false;  and  appalling  though  it  be,  the  intention  of  both  these 
wicked  attempts  was  to  get  not  only  the  neighbours  but  people  of 
^ther  villages  sent  to  the  gallows.  I  repeat  that  I  do  not  believe  that 
people  committing  such  dreadful  crime  would  light  ten  candles  at  the 
time,  or  that  Yenkatesh  and  his  family  would  allow  him  to  be  killed 
without  raising  the  slightest  cry,  but  treating  the  murder  as  quietly  as 
Socrates  and  his  disciples  treated  the  death  of  that  philosopher.  Nor  do 
I  believe  that  people  would  suffer  a  robbery  of  property  valued  at 
Rs.  8,000  with  the  indifference  of  the  Cynics  to  worldly  possession,  wichou 
trying  to  recover  it  and  at  the  same  time  to  bring  the  murderetrs  to  jus- 
tice promptly.  The  Court  now  reverses  the  convictions  and  sentences 
passed  on  the  prisoners  Kalla  and  Ibrahim  and  acquits  them,  and  dis- 
misses the  appeal  of  Narayen. 

Ranadb,  J  : — ^The  appellants  in  these  three  appeals^  being  accused 
Hob.  1,  2,  and  10  in  the  Belgaum  Sessions  Case  No.  25  of  1895,  were 
convicted  by  the  Sessions  Judge,  concurring  with  the  Jury,  accused  Nos.  1 
and  10  being  convicted  on  the  charge  of  dacoity  under  section  396,  and 
-sentenced  to  rigorous,  imprisonment  for  10  years,  while  No.  2  was 
convicted  on  the  charge  of  abetment  of  theft  and  sentenced  to  one  year's 
rigorous  imprisonment.  Accused  Nos.  7,  8,  and  9  in  the  same  Sessions 
case  were  found  by  the  same  Judge  and  jury  guilty  on  the  charges  of 
murder  with  dacoity  and  sentenced  to  death,  while  accused  Nos.  3,  4,  5,  6 
were  acquitted.  In  confirmation  case  No.  22  of  1895,  and  in  the  appeals 
preferred  by  accused  7,  8,  9,  the  whole  of  the  evidence  in  this  case  was 
reviewed  in  separate  judgments  given  by  Mr.  Justice  Jardme  and  myself, 
and  it  is  not  necessary  to  go  over  the  same  evidence  again  here,  except 
so  far  as  that  evidence  is  concerned  more  immediately  with  the  present 
appellants.  In  my  Judgment  in  the  confirmation  case  and  the  appeals 
■tried  with  it,  I  have  stated  fully  the  reasons  which  led  me  to  the  conclu- 
sion that  the  evidence  satisfactorily  established  both  the  fact  of  the  dacoity 
.and  the  murder  of  Yenkatesh  at  Halshi  on  the  night  of  the  18th  February 
1895|  and  that  the  only  question  in  dispute  was  whether  the  identity  of  the 
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accused  was  satiirfactorily  established.  Both  Mr.  Justice  JardAn0  and* 
myself  held  that  the  charge  of  murder  with  dacoity  was  not  brought  home 
beyond  all  reasonable  doubt  to  the  accused  Nos.  7,^,  9,  and  we  accordingly 
roTorsed  their  conviction  on  these  charges.  In  the  present  two  appeals 
the  same  question  has  again  to  be  considered  in  reference  to  the  appellants 
who  were  convicted ,  two  of  them  under  section  396^  and  the  third  with 
abetment  of  theft.  The  grounds  of  objection  to  the  charge  of  the  learned 
Sessions  Judge  in  these  two  appeals  are  similar,  and  as  they  were  argued 
as  one  appeal  by  the  Hon.  Mr.  Khanre,  they  can  be  best  disposed  of 
together.  There  appears  to  me  to  be  considerable  force  in  the  objeotiont 
taken  to  the  charge,  in  that  some  of  the  positions  laid  down  in  it  were  of 
too  general  a  character,  and  that  the  Sessions  Judge  did  not  take 
particular  account  of  the  special  facts  of  this  case.  The  Sessions  Judge 
failed  to  bring  to  the  notice  of  the  jury  the  full  contents  of  the 
Panchnama,  and  the  evidence  it  afforded  on  the  point  of  the  inability  or 
unwillingness  of  the  principal  witnesses  for  the  prosecution  to  identify 
the  prisoners  on  the*  night  of  the  18th  February  and  up  to  afiter-noon 
on  the  next  day,  the  names  mentioned  by  them  being  more  the  result 
of  suspicion  thi^n  of  personal  knowledge.  The 'Judge  also  did  not  dwell 
with  sufficient  emphasis  on  the  fact  that  the  prosecution  studiously 
avoided  calling  the  Jamadar  Rudrappa,  before  whom  the  first  statements 
of  these  witnesses  were  made,  as  a  Crown  witness.  These  were  the 
principal  points  of  omission  in  the  chaige  to  the  jury.  It  is  also^ 
obvious  that  the  direction  to  take  no  account  of  the  statements  made 
to  the  Police  or  to  the  Magistrate  was  a  direction,  which,  however  it 
might  be  needful  or  permissible  in  other  cases,  was  not  applicable 
to  the  present  case,  because  the  statements  of  the  witnesses  taken  down 
by  Rudrappa  were  full  enough,  and  were  taken  down  in  the  form  of 
questions  and  answers.  The  same  observation  holds  good  o(  the  Panch*- 
namas,  which  were  not  open  to  the  remark  that  they  did  not  name  the 
suspected  offenders.  Partly  from  the  time  taken  up  by  the  defence 
before  him,  tbe  Sessions  Judge  did  not  in  his  charge  discuss  the  evidence 
about  the  dacoity  with  the  same  fulness  as  that  of  the  murder,  and 
as  the  present  appellants  were  acquitted  on  the  charge  of  murder  and 
convicted  on  the  charge  of  dacoity,  their  association  with  the  accused 
Nos.  7,  8,  9,  in  the  trial  on  the  double  charge  of  dacoity  and  murder, 
must  have  to  some  extent  placed  them  at  a  disadvantage,  when  the 
jury  had  to  weigh  the  evidence  separately  against  each  accuseds 
The  charge  to  the  jury  is  thus  to  some  extent  open  to  the  objections  noticed 
above.  Such  omissions  and  vague  over-statements  constitute  misdirection 
which  this  Gourt  is  boimd  to  take   notice  if  they  have  prejudiced  the 
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consideration  of  the  defence.  The  test  laid  down  inReg,  v.  Fatteohand 
Vastaohandj  (1)  is  to  see  whether,  if  the  trial  had  been  held  before  Judge  and 
assessors,  these  defects  were  such  as  would  haTO  led  the  Appellate 
Court  ib  set  aside  the  decision  of  the  Judge.  In  the  case  the  misdirections 
would  constitate  a  sufficient  reason  to  set  aside  the  verdict  of  a  jury  also. 
Taking  up  the  case  of  Kalappa,  accused  No.  1,  in  the  Oourt  below  it  is  true 
that  he  was  arrested  on  the  night  of  the  murder  by  the  village  authorities. 
This  arrest  was,  however,  made  on  the  suspicion  of  Hanmant  and  others 
that  he  might  have  Jbeen  concerued  in  the  murder.  The  charge  of  dacoity 
had  not  been  made  that  night.  Accused  No;  I's  house  was  not  searched 
but  his  person  was  arrested,  and  he  was  taken  to  the  chowki.  So  far  as 
the  charge  of  dacoity  is  concerned,  the  fact  of  his  being  named  and  arrested 
on  the  night  on  the  suspicion  of  his  being  concerned  in  the  murder  is  thus 
not  of  much  moment.  The  mention  of  his  name  in  the  Panchnama  is 
of  no  consequence  for  a  similar  reason.  The  strongest  piece  of  evidence 
against  him  is  his  statement  before  this  2nd  Glass  Magistrate.  He  was 
produced  before  this  Magistrate  on  the  21st  when  he  said  nothing.  On 
the  22nd  he  made  halting  admissions  of  his  knowledge  of  the  intended 
•dacoity,  and  later  on  about  his  entrance  into  the  house  also  after  the 
murder.  These  admissions  made  in  the  vaguest  possible  manner  do  not 
appear  to  me  to  be  very  satisfactory,  and  he  retracted  them  all  and  denied 
knowledge  of  this  crime  before  the  committing  Magistrate  and  in  the 
Sessions  Court.  No  adequate  motive  is  also  alleged  why  he  should  have 
Joined  in  the  murder  or  the  dacoity,  and  no  part  of  the  property  was  traced 
to  his  house  or  discovered  with  him.  llie  exaggerated  statements  of 
Hanmant  and  the  three  women  have  been  already  held  to  be  utterly  unre- 
liable,  and]  Hanmant's  statement  made  to  Rudrappa  is  not  of  much  value 
in  this  man's  case,  as  the  accused  No.  1,  had  been  already  arrested  on 
suspicion  by  the  village  people.  Taking  all  circumstances  into  consider- 
ation the  direct  evidence  against  this  accused  does  not  bring  home  to 
him  the  charge  of  dacoity,  and  he  must,  therefore,  be  acquitted.  The 
case  of  accused  No.  2  is  very  differently  circumstanced.  There  is  no 
dispute  about  his  being  in  the  house  in  the  night  of  the  ISth.  He  was 
sleeping  in  the  back  part  of  the  house.  He  made  statements  to  both  his 
father  and  mother  that  he  was  tempted  by  the  dacoits  to  open  the  back 
door  by  a  promise  of  Rs.  1,000,  and  he  did  open  it.  He  made  a  long 
statement  before  the  Magistrate  which  sets  forth  details  which  could  not 
be  possibly  concocted  by  the  Police.  His  own  father  and  mother  would 
not  have  given  evidence  against  him  in  such  a  serious  charge  if  they  did 
not  believe  the  admission  made  by  accused  to  be  true,    £ven  Hanmant 


(l)«B«iA.H.a»SS. 
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would  not  have  falsely  charged  his  own  nephew  with  oomplicity  in  the 
offence  if  he  could  have  saddled  his  servant  with  the  charge,  as  indeed 
he  appears  once  to  have  thought  of  doing.    For  all  these  reasonsi  holding 
as  I  do  that  dacoity  and  murder  were  committed  by  persons  entering  the 
house  by  the  back  door,  I  see  no  reason  to  disbelieve  the  confessional 
statement  made  by  accused  No.  2.    The  witnesses  against  him  are  his  own 
father  and  mother  and  the  other  women  of  the  family.     His   appeal  must 
therefore  be   rejected.    As  regards  accused  No.  10  he  is  not  a  resident  of 
Halshi  but  of   Nandgad.     He   made  no  admission   and   no  property  was 
found  m  his  house.    His  name  is  not   mentioned  by  Hanmant  and  the 
women  in  their  first  statements  made  to   Rudrappa.    He   was   a   stranger 
to  the  inmates  of  the  family,   and   it   was   not   likely  that   he  could  be 
identified  by   these  witnesses.     He  had   no   motive  of  his  own  except  to 
share  in  the  loot,  which  is  not  traced  to  him.  His  flight  and  disappearance 
from  his  place  for  some  time  is  not  of  itself  sufficient  to  bring   the   charge 
hcypie   to  him.     In   his  case,  therefore,  as  in  the  case  of  accused  No.  1,  the 
defects  in  the  charge  to  the  jury  and  his  inclusion  with  the  other  accused 
in  the   more  serious  charges  must  have  prejudiced  the  consideration  of  his 
case  on  the  merits,  and  for  the  reasons   which  led  me   to  acquit   accused 
Nos.  7,  8,  9,  his  conviction  must  be  set  aside,  as  it  is   not  proved   beyond 
all  reasonable  doubt   that  he  was  in  Halshi  and  took  part  in  the  dacoity. 
I  would,  therefore,  reject  the  appeal  of  Narayen,  and  I  would  set  aside  the- 
sentence  passed  against  Ibrahim  and  Kalappa  and  order  their  discharge. 


19  November  1895.  Jabdinb  &  Bamadi,  JJ. 

Queen-Bmpp6(M  v.  Ipai>a.* 

Indian  BmoJ  Code  {det  XLFofl^eo),  See.  94^0nue. 
The  imue  of  proving  the  defence  afforded  hj  section  S4,  Indian  Penal  Code,  reoti  on- 
the  prisoner. 

Per  Curiam:— The  onus  of  proving  the  defence  afforded  by  section 
84  of  the  Indian  Penal  Code  rests  on  the  prisoner :  Reg.  y.  Stokes  (1)  where 
Baron  Bdfe  also  says — '^  It  is  dangerous  ground  to  take  to  say  that  a 
man  must  be  insane  because  men  fail  to  discover  the  motive  of  his  act.  " 
Great  crimes  often  result  from  very  inadequate  motives,  as  e.g.,  in  Queen 
Empresa  v.  Lakehman  Dagdnu  (2),  and  Queen-Empreee  v.  aakhavram^ 
vxdad  Bamji  (3),  which  are  cases  to  which  the  Joint  Sessions  Judge  ought 
to  have  referred.  We  agree  with  him  that  the  prisoner  killed  his  mother. 
But  in  his  reasons  for  finding  that  he  was  of  unsound  mind  at  the  time 
of  the  killing,  the  learned  Judge  omits  to  notice  that  this  defence  waa^ 

*CHmined  SMng  S4  ^  ISf  6.    Criminal  Appoal  N«^  t7S  of  IS96. 
(1)  8  C.  &  K.  ISS.    (S)I«L.B«10Boa^Sli.    (S)  I.  L.  B.,  14  Bom.,  SS4. 
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practically  abandoned  by  tbe  prisoner  when  questioned  at  the  trials  whea 
lie  informed  the  Court  that  he  had  raised  the  plea  of  insanity  before  the 
Magistrate  because  his  relations  had  bullied  him  so  to  do  in  his  own 
interest.  The  learned  Judge  also  omitted  to  notice  that  in  his  first 
iitatem^nt  to  the  Magistrate  the  prisoner  said  he  got  angry  at  something 
his  mother  said.  The  act  may  be  accounted  for  by  sudden  anger  on  an 
inadequate  cause.  There  is  no  evidence  of  any  previous  or  subsquent 
iict  of  violence  or  any  epilepsy  or  other  plain  indication  of  derangement 
of  the  mind,  llie  very  vague  statements  about  the  prisoner's  habit  of 
roaming  in  the  ¥rilds  or  of  his  twining  cattle  into  the  wrong  pastures  are 
not  good  ground  for  the  Judge's  conclusion  that  when  he  killed  his  mother 
his  mind  was  unsound  in  any  sense  defined  in  section  84. 

The  Court,  therefore,  reverses  the  acquittal  and  the  order  passed  and 
convicts  the  prisoner  of  murder  under  section  302  of  the  Indian  Penal 
Oode  :  but  under  all  the  circumstances  refrains  from  passing  sentence  (tf 
>death  and  sentences  him  to  transportation  for  life. 


BO  Nowmber  1895.  Jabdini  &  Banadi,  JJ. 

Queen-Empp6(M  v.  Hapkisondas  Napotamdas.* 

Bombay  District  Mnnicipal  Aet  {Bam.  Act  VI  </  lS7dX  Btt9.  88  (S),  89  (S),«./>rtvy— 

The  acented  gaTe  a  notice  to  the  Bandora  Municipality  ondet  aection  88  of  the  Bombay 
District  Manicipal  Ao^  1878,  of  his  intention  to  boild  a  house,  and  sabmitted  a  plan  of  ths 
proposed  boilding.  The  Municipality  stated  in  reply  that  the  site  for  the  privy  shown  in  the 
plan  was  objectionable,  and  that  the  plan  was,  therefore  returned  with  a  Tiew  to  an  amended 
«ne  being  submitted.  The  accused  built  a  privy  on  the  proposed  site  after  one  month  had 
expired  :— 

flsfd,  (1)  that  the  action  of  the  accused  in  building  the  priTj  came  within  the  words  of  the 
penal  section  89  (9)  of  the  Act,  as  there  was  a  construction  of  a  privy,  which  was^  as  regards 
its  site,  contrary  to  the  direction  of  the  Municipality ; 

(9)  that  the  action  of  the  accused  properly  came  within  the  mischief  at  which  section  89  (9) 
strikes. 

The  accused  was  charged  at  the  instance  of  the  Bandora  Municipality 
with  having  made  his  house  and  privy  in  a  manner  contrary  to  the  legal 
-orders  of  the  Municipality  and  committed  an  offence  punishable  under 
section  33,  clause  3,  and  section  74  of  the  Bombay  Act,  1873.  The  accused 
gave  notice  to  the  Bandora  Municipality  of  his  intention  to  build  a  house 
under  section  33  of  the  Bombay  Municipal  Act  and  submitted  a  plan  of 
the  proposed  building.  The  Municipality  replied  to  this  notice  saying 
4;hat  the  site  for  the  privy  shown  on  the  plan  was  objectionable  and  the 
plans  were  therefore  returned  with  a  view  that  amended  plans  might  be 
-submitted.  This  amended  plan  was  never  submitted  and  the  accused  built 
«OrtmtfiaZ  BMng  86  (^  189S,    Criminal  Appeal  No.  989  of  1898. 
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kis  privy  on  the  intended  site.  The  Second  Glass  Magistrate  o(  Bandera 
who  tried  this  case  acquitted  the  accused  under  section  245  ^  Oriminal 
Procedure  Code,  Against  this  order  of  acquittal  the  QoTernment  of  Bombay 

appealed. 

Pbr  Curiam  :— We  do  not  think  any  valid  objection  has  been  taken 
to  the  form  of  the  order,  constituting  the  direction  of  the  Municipality. 
We  are  of  opinion  that  the  action  of  the  accused  in  building  the  privy 
comes  within  the  words  of  the  penal  section  39,  clause  2,  There  has  been 
a  construction  of  a  privy,  and  that  is  as  regards  the  site,  contrary  to  the 
direction.  There  was  no  absolute  need  of  the  draftsman  to  repeat  the 
words  about  aUucUion  used  in  section  33,  clause  1,  as  that  clause  shows 
that  the  Municipality  is  to  use  a  discretion  about  the  sites  of  privies.  We 
think  the  action  of  the  accused  comes  also  within  the  mischief  at  which 
section  39,  clause  2  strikes  :  as  may  be  gathered  from  the  fact  that  no 
new  privy  can  be  constructed  without  consent  of  the*  Municipality.  The 
Court  reverses  the  acquittal  and  convicts  the  accused  under  section  39, 
and  fines  him  Rs.  20  under  section  74. 

^5  Novmber  1895.  Jardinb  &  Ranadb,  JJ. 

Queen-Emppess  v.  Bal  Mahakop.* 

Indian  Penal  Code  {Act  XLVcf  1860),  Sees.  861,  36^,  ^M^-Kidnapping^Abduetiim-' 
Bemoving  a  minor  Bindu^girl  by  paternal  guardian  from  the  guardianahip  of  a  maternal 
relation  for  purposes  of  marriage^  Good  faith—Exeeptiom-^Burden  of  proof-^PraetXee 
•nd  Procedure. 

The  right  to  dippoee  of  a  minor  Hindu  girl  in  marriage  doee  not  necessarily  belong  to  the 
person,  i»ho  has  the  right  of  guardianship.  The  paternal  relatire's  right  to  select  the  bosband 
ftnd  perform  the  marriage  is  not  abbolate  either  as  against  the  minor  or  as  against  the  guar- 
dian-  and  he  in  not,  by  Hindu  law  justified  if  he  removes  the  minor  by  fraud  or  force  for  the 
purpose  of  getting  the  marriage  performed,  without  any  consideration  for  her  own  wishes 
and  in  spite  of  the  objections  of  the  guardian. 

The  burden  of  proving  t^e  exception  of  good  faith  is  on  the  accused.  A  misUke  of  law 
does  not  make  an  exception  under  section  79,  Indian  Penal  Code,  even  where  the  due  care 
and  attention  of  section  62  is  proved. 

As  a  rule  where  the  act  done  comes  within  the  uords  of  the  Penal  Code,  proof  of  a 
general  or  special  exception  is  required  to  take  it  out. 

He/<f,  upon  the  facts,  that,  the  acts  of  the  accused  amounted  to  a  kidnapping  as  defined 
'n  section  861,  and  also  to  an  abduction  as  defined  in  section  862  of  the  Indian  Penal  Code; 
aod  that  the  case  did  not  come  within  the  exception  of  section  861  as  there  was  no  ciddence 
f  ffood  faith,  and  was  not  taken  out  of  section  86<  as  the  girl  objected  to  the  mariiage,  and 
the  paternal  coubin  had  no  anthority  to  insist  at  all  events  on  her  marriage  with  his 
own  nominee. 

The  facts  in  this  case  were  that  one  Bai  Mancha,  mother  of  a 
minor  girl  Pashi,  and  her  eider  sister  Reva,  by  a  will  made  in  her  life- 
time assigned  the  giiardianship  of  Pashi  and  the  duty  of  marrying  her 
•Oriminal  Ruling  66  of  ISM.    Criminal  Appeal  No.  276  of  ISSs] 


Digitized  by  VjOOQ  IC 


1895}  qoKahMUP.  V.  kasakor.  821 

toReva:  the  family  being  divided,  Reva  undertook  this  reepohsibility  and 
brought  up  Pashi  since  the  death  of  Mancba.  On  2nd  ICaj  1895,  Pashi 
then  having  reached  the  age  of  12,  she  was  formally  betrothed  to  one 
Bakor  and  the  marriage  was  to  be  celebrated  on  the  6th  May  following* 
Tliis  was  resented  by  accused  3,  Adit,  an  agnatic  relative  of  Pashi,  and  he 
resolved,  under  color  of  his  relationship,  to  prevent  the  occurrence  of  the 
marriage  so  as  to  carry  out  a  scheme  of  his  own  whereby  Pashi  was  to  be 
married  to  the  prosperous  but  elderly  accused  4,  Amrat,  who  in  return 
for  the  young  bride,  would  by  means  of  his  own  money  find  a  wife  for  the 
unmarried  Adit.  Adit,  therefore,  with  the  help  of  the  other  accused,  hit 
partisans,  prepared  to  give  effect  to  this  plan,  and,  as  no  time  was  to  be 
lost  they  acted  at  once  on  the  3rd  May,  that  is,  the  day  following  Reva's 
betrothal  of  Pashi  to  Bakor.  In  the  evening  of  that  day  a  general  caste 
feast  was  given  in  Dakore,  and  to  it  the  girl  Pashi  went  taking  with 
her  the  infant  child  of  Reva.  She  went  first  to  the  house  of  her  aunt, 
when  the  accused  Mahakor  came  there  and  asked  Pashi  to  go  with  her 
and  give  her  bathing  water,  as  she  hfftd  oiled  her  hair.  Pashi  suspecting 
nothing  wrong,  went  away  with  -accused  Mahakor  who  took  her  to  the 
house  of  accused  11,  Rukshmini,  then  Pashi's  eyes  were  opened  to  the 
situation  by  seeing  the  accused  assembled  and  the  usual  accessories  of  a 
marriage  ceremony  present  in  the  house.  She  refused  to  enter,  where* 
upon  the  accused  1  and  2  seized  hold  of  her  and  tried  to  drag  her  in  and 
as  she  still  resisted  the  accused  1  lifted  her  up  and  carried  her  into  the 
house.  There  the  accused  by  threats  and  promises  attempted  to  compel 
her  to  marry  accused  Amrat,  but  Pashi  resolutely  refused  and  raised  criea 
for  help.  Attracted  by  these  cries,  some  persons  entered  the  house  and 
released  Pashi  from  the  grasp  of  accused  2. 

The  Sessions  Judge  of  Ahmedabad,  upon  these  facts,  found  Bai  Mahakor 
guilty  under  section  366,  Indian  Penal  Code,  and  accused  Shomeswar  and 
Aditram  guilty  under  sections  109  and  366  of  the  Code. 

The  accused,  thereupon,  preferred  an  appeal  to  the  High  Court. 

Per  Curiam. — We  take  the  facts  as  found  by  the  Court  below  with 
which  the  assessors  concurred.  Mr.  Branson  has  argued  for  the  accused 
Aditram  that  on  the  facts  found  by  Mr.  Batchelor,  the  Joint  Sessions  Judge, 
he  as  distant  paternal  cousin  of  the  father  of  the  maid  Pashi,  is  the  person 
designated  by  the  Hindu  Law,  to  give  her  away  in  marriage :  and  justified 
therefore  in  using  a  trick  to  get  possession  of  her  person  for  that  purpose 
by  withdrawing  her  from  the  house,  protection  and  guardianship  of  her 
sister  Rewa  to  whom  by  registered  will,  the  deceased  mother  of  Pashi  had 
entrusted  the  guardianship   and   the   duty   of    getting     Pashi     married. 
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Therefore,  said  the  learned  counsel  section  366  of  the  Indian  Penal  Oode 
does  not  apply  and  the  convictions  are  bad. 

No  case  was,  however,  cited  nor  any  dhtum  of  Hindu  Law  to  justify 
a  removal  by  foul  or  fraud  of  a  minor  girl  under  guardianship  from  that 
guardianship  by  the  paternal  relative  for  the  purpose  of  getting  the 
marriage  performed,  at  all  events  and  without  consultation  with  the 
guardian.  Reva  is  separated  in  family  from  Aditram  and  she  manages 
Fashi's  property.  It  does  not  appear  that  the  law  apprjves  of  the 
paternal  relative  taking  the  law  into  his  own  hands  and  getting  the 
marriage  performed  in  spite  of  the  objections  of  the  guardian  and  without 
any  consideration  of  the  wishes  of  the  minor.  The  right  of  the  paternal 
relative  to  select  the  husband  and  perform  the  marriage  is  not  absolute 
as  against  the  guardian :  see,  Moihoo  Soodan  v.  Jadab  (1). 
This  is  clearly  shown  in  £f.  Namaa&vafydtm  v.  Annammai  (2)» 
as  regards  the  right  of  the  mother  as  guardian.  The  right  to  dispose 
of  the  girl  in  marriage  does  not  necessarily  belong  to  the  person  who 
has  the  right  of  guardianship  :  Maharamse  Bom,  v.  Maharcmee  Sochh  (3). 
So  the  latter  light  may,  as  often  happens  in  regard  to  the  persons  and 
properties  of  female  infants,  belong  at  Hindu  Law  to  a  woman:  see  Mayne^s 
Hindu  Law,  5  Edition,  sections  81,  192.  The  distinction  was  recognised 
in  Shridha^  v.  Hiralal  (4),  where  the  District  Court  refused  to  remove 
the  girl  from  the  custody  of  the  persons  who  had  brought  her  up  but 
postponed  the  change  of  custody  to  that  of  the  paternal  uncle  until 
one  month  before  a  day  to  be  fixed  for  her  marriage  to  a  bride-groom 
already  selected  by  the  paternal  uncle  and  previously  approved  by  the 
Oourt.  The  Judgment  of  the  High  Gourt  shows  that  many  circumstances 
must  be  considered  before  a  Gourt  will  either  change  the  custody  or  give 
its  approval  to  a  particular  person  as  a  husband.  The  validity  of 
the  claim  of  Aditram  to  the  position  of  adviser  may  also  require  consi- 
deration :  see  Dr.  Jolly's  Tagore  L.  L.  1883  p,  12.  The  paternal  relative 
has  no  right  to  hurry  on  the  marriage  in  order  to  avoid  any  order  that 
the  Gourt  might  on  application  of  the  guardian  make.  Again  the 
right  of  the  paternal  relative  is  not  absolute  as  against  the  minor.  The 
powers  conferred  on  relatives  by  the  Hindu  Law  are,  like  the  pcUria  potetta$ 
of  Rome,  to  be  used  not  atrociously  but  benignly.  They  are  meant  as  con- 
cerns marriage  for  the  good  of  the  minor  not  the  profit  of  the  relation.  This 
guardianship  thus  diflfers  greatly  from  our  old  wardship  in  chivalry  des- 
cribed in  Ooke  on  Littleton  2,  c.  4,  section  107,  which  Hargrave  in  his  note 
70  thereto  stigmatises  as  repugnant  to  the  voice  of  nature.  But  even  there 
the  minor  heir  was  protected  against  disparagement,  one  form  of  which  Vas 

(I)  8  W.  R.,  194.    (2)  4  Mad.,  H.  C.,  5S9.  (S)  7  W.  B.,  82S.     (4)  1. 1*.  B.  IS  Bom.,  480. 
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^proptar  fnHwn  corparia  wbioh  Coke  explains  to  include  deformities, 
infirmities  such  as  consumption  and  **  impotencjr  to  Imve  children  in 
respect  either  of  age  past  children,  or  so  tender  years  as  there  is  too 
great  disparity  or  for  natural  disability  or  impediment,  or  such  like/^ 
Among  the  Hindus  marriage  is  a  religious  duty,  a  sacrament.  As  its 
great  and  primary  object  is  the  procuring  of  male  issue,  physical  capacity 
is  an  essential  requisite  so  long  as  mere  selection  of  a  bridegroom  is  con- 
cerned :  Mayne's  Hindu  Law  section  86,  see  also,  JummooTia  v.  BamoBoon-^ 
derai  (5).  There  are  many  other  kinds  of  disparagements  which  would  be 
guarded  against  by  a  father  or  mother  :  and  it  is  shown  by  £f.  Namoisevayam 
Y.  Armammai  that  the  duty  placed  on  the  remoter  kinsman  is  to  be  per- 
formed in  a  paternal  way  '^  to  ensure  the  making  of  a  suitable  provision 
for  the  betrothal  of  daughters  before  reaching  the  age  of  puberty  "  and  that 
the  express  provision  made  by  the  law  for  the  choice  of  a  husband  by  a 
girl  in  case  of  neglect  on  the  part  of  her  relatives  of  their  duty  to  betroth 
her  for  three  years  from  the  time  she  became  marriageable  {ManUj  Oh.  IX^ 
PI.,  90,  91)  shows  thait  the  duty  does  not  amount  to  an  enforceable  legal 
obligation.  The  paternal  relative  must  therefore  have  regard  to  equity  and 
not  act  iniquitously.  He  may  claim  an  injunction  against  a  guardian  of  the 
person  who  is  improperly  hurrying  on  a  marriage :  In  re  Kashi  Ghunder 
Sen  (6).  But  the  same  principles  of  equity  would  apply  in  restraint  of 
himself.  We  hold  therefore  that  he  cannot  by  mere  volition  make  a 
lawful  guardianship  of  the  person  a  nullity.  On  this  view  of  the  law 
the  facts  found  amount  to  a  kidnapping  from  lawful  guardianship  as 
defined  in  section  361:  also  to  an  abduction  as  defined  in  section  362.  It 
is  argued,  however,  that  the  acts  done  are  not  criminal  being  within  the 
exception  to  section  361  of  good  faith  and  taken  out  of  section  366  by  the 
doctrine  that  Aditram  is  a  person  whose  consent  to  the  marriage  is  tanta- 
mount to  that  of  Pashi   herself  at  Hindu  Law. 

The  few  reported  authorities  show  that  the  Penal  Code  was  held  to 
apply  when  a  mother  removed  a  minor  girl  from  the  father's  custody  and 
gave  her  in  marriage:  In  re  PranJcrishn  (7),  that  the  object  of  the  Oode  is 
to  protect  children  as  well  as  guardians,  Emp.  v«  Pemantte  (8)  and  that 
section  361  applies  to  a  father  who  takes  a  Hindu  wife  aged  fifteen  from 
the  husband's  custody,  In  the  matter  of  the  Petition  of  Dhuronidhwr  Ohose  (9). 

Section  105  of  the  Indian  Evidence  Act  throws  on  the  accused  the 
burden  of  proving  the  exception  of  good  faith.  A  mistake  of  law  does 
not  make  an  exception  under  section  79  of  the   Indian   Penal   Code  even 

(H)  U  Bm^S  L  A^  7S.       (6)  L  L.  R.,  S  G^U  SM.       (7)  t  L.  B.  S  CsL.  MS 
rs)  I.  L.  R.,  S  GsK,  971.    (9)  I.  L.  B.  17  CsL,  iSS. 


Digitized  by  VjOOQ  IC 


824  UUBBFOBTID  OBIMIMAL  OABES.  [1895 

when  the  due  6are  and  attention  of  section  52  is  proved.  We  find  no 
evidence  of  good  faith  at  all.  The  accused  were  so  eager  to  prevent  the 
marriage  with  Reva's  nominee  and  to  perform  it  with  Adi tram's  nominee 
that  they  did  not  stop  to  reflect  on  the  rights  of  the  guardians  or  the  virgin, 
protective  functions  o£  the  Courts.  We,  think,  then  that  the  accused  did  the 
act  ai  their  perUj  if  turned  out  to  be  .the  fact  that  the  custody  of  Pashi 
was  la^uliy  with  Rewa.  We  take  the  expression  from  Blactsburnf  J.'s 
Judgment  in  The  Queen  v.  Prinee  (10);  see  I  Russell  on  Crimes,888. 

It  is  uonecessary  on  this  finding  to  consider  whether  it  there  had 
been  good  faith  the  exception  would  have  been  inapplicable  on  the 
ground  of  unlawful  purpose.  We  need  not  therefore  consider  the  word 
UTdawM  after  the  manner  in  which  the  word  unlawfully  was  treated 
in  Prince's  caee.  As  regards  the  doctrine  of  mens  rea  there  also  discussed 
we  are  of  opinion  that  as  a  rule  where  the  act  done  comes  within  the 
words  of  the  Penal  Oode,  proof  of  a  general  or  special  exception  is 
required  to  take  it  out.  These  observations  are  made  because*  the  giving 
in  marriage  though  it  might  be  without  legal  cause  or  excuse  or 
inequitable  would  not  be  criminal.  We  do  not  think  it  proved  that 
Aditram  intended  thereby  to  gain  an  advantage  to  himself.  So  unless 
that  giving  became  unlawful  under  the  Penal  Oode  because  committed 
by  means  of  a  conspiracy,  there  was  not  the  same  quality  of  misdeme- 
anour in  it  as  in  Oondal  v.  Harrie  (11)  where  one  of  the  two  surviving 
guardians  removed  the  girl  of  less  than  ten  years  of  age  from  a  boarding 
school,  and  married  her  to  his  own  son,  a  person  of  inferior  degree. 

As  to  the  argument  raised  on  section  366  the  fact  is  that  the  girl  objec- 
ted to  the  marriage,  we  have  already  given  our  reasons  for  holding  Adi- 
taram  had  not  authority  to  insist  on  her  marrying  his  nominee  at  all  events* 

The  general  exceptions  about  consent  do  not  touch  the  facts.  The  case 
of  a  guardian  for  marriage  who  in  an  unexpected  emergency  takes  away 
the  minor  from  the  guardian  of  the  person  merely  to  prevent  an  improper 
marriage  may  when  it  arises  be  dealt  with  on  all  the  circumstances. 

The  convictions  are  in  our  opinion  legal  for  the  reasons  given  above. 
As  in  the  cases  of  criminal  informations  or  attachments  for  contempt  for 
the  removing  or  marrying  of  young  people  the  punishment  ought  to  fit 
the  circumstances :  the  fact  that  the  effect  of  the  Penal  Oode  in  such  a  case 
has  hardly  before  been  declared  is  a  reason  for  leniency.  There  is  also 
something  harsh  in  the  prosecution  of  all  the  persons  who  attended  the 
alleged  marriage.  Acting  on  these  considerations  while  confirming  the 
three  convictions  we  change  the  rigorous  imprisonment  to  simple 
imprisonment  and  reduce  the  term  of  Mahakor  to  six   weeks   and   that   of 

(10)  li.  R.,  2  a  C,  172j  S.  0.,  44  L.  J.,  M.  C,  122.     (U)  1  P.  Will,  660. 
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• 
Someshwar  to  three  months.    As  regards  Aditram  we  take  note  that  a 

civil  suit  is  pending  about  the  alleged  marriage :  it  may  be  that  in  the 
result  he  can  show  that  his  conduct  has  not  resulted  in  harm  to  the  girl  or 
he  may  be  able  to  get  the  matter  terminated  by  inducing  the  alleged 
husband  to  admit  in  formal  manner  if  such  was  the  case  on  whioh  we 
express  no  opinion  that  the  marriage  was  not  completed.  These  circum- 
stances may  possibly  justify  an  application  to  the  QoTernor  in  Oouncil  for 
reduction  of  the  term. 


£5  November  1896.  Jabdink  &  Bahadb,  JJ. 

Queen-BmppesMi  v«  Nupadln.* 

Act  IIiiflB^''BegMlathnITofn9l'^heikh  Othman-^Aden. 
JfQT  the  ]mrpote«  of  Act  II  of  1SS4,  the  Tillage  of  Sneikh  Othman  is  made  hj  Regnlatioii 
n  gf  IS^l  part  of  the  Settlement  of  Aden  and  placed  ander  the  jorisdiciioa  of  the  Ooart  of 
the  Resident  at  Aden. 

Per  Curiam: — The  homicide  occurred  in  what  Regulation  2  of  1891 
describes  as  the  village  of  Shaikh  Othman  which  that  enactment  expressly 
makes  part  of  the  settlement  of  Aden  for  the  purpose  of  Act  2  of  1864  and 
thus  places  under  the  jurisdiction  of  the  Court  of  the  Resident  at  Aden^  so 
removing  the  difficulties  regarding  jurisdiction  discussed  in  the  cases  of 
QfieeTt-Empreas  v.  Mangal  Tekohand  (1). 

We  are  of  opinion  that  the  Resident's  view  of  the  facts  is  fully 
supported  by  the  evidence,  that  the  prisoner  killed  his  wife  by  strangling 
her  with  his  hands,  and  that  he  is  rightly  convicted  of  murder. 

But  as  there  was  no  premeditation  and  the  violence  used  may  have 
been  used  in  hot  blood  and  without  intention  to  kill,  this  Court  is  of 
opinion  that  a  sentence  of  transportation  for  life  would  *  be  a  proper  one 
and  accordingly  commutes  the  sentence  passed. 


28  Hovetnher  1895.  Jabdiib  &  Rahade,  JJ. 

Queen-Bmppess  v«  Subhabhatta.t 

Prevention  tif  OambHng  AeHBom.  Aet  IV  tf  IS%7),  Sees.  %  7'^Burden  of  proqf-^Wav 
rmt-'Pohee  Officer -^hiefComtable, 

Frerention  ti  Gambling  Act,  ISS7,  mnet  be  ttrictly  interpreted  as  eeclion  7  of  it 
throws  the  bnrden  of  proof  on  the  aconsed  and  is  thna  a  departnro  from  the  natiat  rnle« 

A  Police  uffi  er  of  lower  rank  than  a  Chief  Constable  held  a  warrant,  issned  noder 
sectl«n  S  of  the  Act,  and  entered  and  searched  the  house:-? 

JUU.  that  the  entry  nader  the  warrant  was  ttnamhorlaed»  as  the  anthori^  conld  not  be 
given  under  teetion  S  to  the  lower  officer,  and  cannot  be  treated  as  Talid  for  the  pnrposes  of 
gection  7. 

^Ctimtnai  BuUng  67  q/  1896.    Criminal  Confirmation  Can  Mo.  Sft  of  1S95. 
(1)  I«  L.  B*.  10  Bom.,  S5S»  SSS,  S74, 
tCWmiiMaBiiWsf  M^ISSS.   CrinlaalApflieattoaftrBtvliiialfi.lMoriei5. 
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The  accused  were  conTioted  of  the  offence  of  gambling  in  a  common 
gaming  house  under  section  5  of  Bombay  Act  lY  of  1887 9  by  the  ¥int 
Olass  Magistrate  of  Sirsi. 

The  accused  applied  to  the  High  Court  under  its  revisionary  powers 
to  quash  the  conviction  on  the  following  grounds  : — (1)  That  the  place 
where  the  gaming  charged  is  proTod  to  have  taken  place  having  been 
entered  by  an  officer  of  a  less  rank  than  a  Ohief  Oonstable,  and  the  prosecu- 
tion  having  given  no  evidence  that  it  was  a  common  gaming  house,  the 
•conviction  is  contrary  to  law.  (2)  That  the  Magistrate  has  erred  in  law 
in  holding  that  the  Police  officer  to  whom  the  warrant  was  issued  was  a 
Chief  Constable.  The  officer  in  question  was  the  Jamadar,  and  the  warrant 
could  not  legally  be  issued  to  him  merely  because  the  Chief  Constable  was 
absent  on   duty  and  the  Jamadar  was  in  charge  of  the  station." 

Per  Curiam  : — Bombay  Act  lY  of  1887  must  be  strictly  uiterpretedi 
as*  section  7  throws  the  burden  of  proof  on  the  accused  where  it  applies 
and  is  thus  a  departure  from  the  usual  rule.  The  house  was  entered  and 
searched  by  a  Police  Officer  of  lower  rank  who  held  a  warrant  issued 
under  section  6  to  a  Chief  Constable.  As  the  authority  could  not  be 
given  under  section  6  to  the  lower  officer,  the  entry  under  the  warrant 
was  unauthorized :  and  cannot  be  treated  as  valid  for  the  purposes  of 
section  7.  There  is  no  direct  evidence  that  the  house  was  a  common 
gaming  house.  The  Court  sets  aside  the  convictions  and  sentences  and 
directs  the  return  of  the  fines. 


1^8  November  1896.  Jabdins  &  Bavadi,  J3. 

Queen-BmpP6(M  v.  Daffdu  Ganfirapam.* 

OriwUnal  Procedure  Code  (Act  X  of  ISSS),  Sees.  41S,  4S4,  4S9^Higk  Oomrt^Beoisim^ 
Appeal, 

The  High  Coart  is  caatiooi  in  the  use  of  ite  jurisdiction  to  try  qnestions  of  fact  in 
revision,  especially  where  the  suitor  has  a  right  to  this  relief  by  appeal. 

Bzcept  when  it  nses  express  langoage  as  in  sections  41S  and  41S,  the  Code  of  Criminal 
Procedure  does  not  provide  for  the  admission*  of  an  appeal  for  the  limited  purpose  of  review- 
ing only  a  part  of  the  sentence.  If  the  appeal  is  admitted,  the  appellant  has  a  right  to  have 
the  whole  merits  dealt  with  by  the  Judge  in  solemn  form,  and,  as  the  close  of  the  hearing 
-of  the  appeal  is  the  time  at  which  the  Judge  has  to  proceed  to  judgment,  anx  opinion  that  he 
may  have  expressed  before  sitting  to  hear  the  appeal  must  not  be  allowed  to  prejudice  the 
-express  right  of  the  appellant  to  a  decision  on  all  the  issues  raised. 

The  High  Court  will  direct  the  rehearing  of  an  appeal  where  justice  has  not  been  admi- 
nistered according  to  !aw,  such  omission  being  prejudicial  to  the  prisoners. 

Per   Curiam  : — The   prisoners  urge   that   the  Sessions  Judge   after 

admitting  their   appeals  dealt   only   with  the  part  of  the  sentences  which 

consists  of  whipping.     They  complain  that  the  decision  of    the  Magistrate 

.  *Or%minal  Sti/la^ise^  o/*  1895.    Criminal  Applications  for  Revision  No.  SS4, 
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was  wrong  on  the  facts  and  that  they  are  unjastlj  suffering  long  terms  of 
imprisonment.  They  call  on  the  High  Court  to  decide  the  matters  of 
fact  as  in  an  appeal.  But  as  explained  in  QaeeTi^Empresa  y.  Ohagan  (l), 
the  High  Oourt  is  cautious  in  the  use  (jS  its  jurisdiction  to  try  questions 
of  fact  in  reTision«  especially  where  the  suitor  has  a  right  to  this 
relief  by  appeal. 

These  prisoners  had  this  right  and  it  appears  that  the  Sessions  Judge 
did  admit  their  appeals.  But  in  his  judgment  he  records  that  he  confined 
the  intimation  in  the  notice  (issued  under  section  422  of  the  Code 
of ;Griminal  Procedure  )  to  the  question  about  the  whipping,  having  seen 
no  reason  to  interfere  with  the  convictions  or  sentences  of  imprisonment. 
We  have  to  determine  whether  or  not  this  procedure  is  a  denial  of  justice. 

The  Code  of  Criminal  Procedure  does  not  provide  for  the  admission 
of  an  appeal  for  the  limited  purpose  of  reviewing  only  part  of  the  caae, 
except  where  it  uses  express  language  as  in  sections  412  and  418.  The 
Sessions  Judge  might  under  section  421  have  rejected  these  appeals 
summarily.  But  as  he  did  not  do  this,  sections  422,  423,  and 
424  make  the  lex  fori  which  had  to  administer.  It  is  clear  from 
them  that  the  prisoners  had  a  right  to  have  the  sole  merits  dealt  with 
by  the  Judge  in  solemn  form :  and  as  the  close  of  the  hearing  of  the 
admitted  appeal  was  the  time  at  which  he  had  to  proceed  to  judgment, 
any  opinion  that  he  might  have  expressed  before  sitting  to  hear  the  appeal 
was  not  binding  upon  him  And  must  not  be  allowed  to  prejudice  the 
express  right  of  the  prisoners  to  a  decision  on  all  the  issues  raised.  The 
Judge  was  then  bound  by  section  424  to  record  a  judgment  on  the  various 
points,  giving  his  reasons  therefor.  This  Court  which  continually  insists 
that  Justice  shall  be  administered  according  to  law  has  repeatedly  held  the 
omission  of  this  safeguard  to  be  prejudicial  to  prisoners,  following  In  re 
Shivappa  (2).  The  Court  now  while  leaving  as  valid  the  directions  of 
the  Sessions  Judge,  about  the  whippings,  directs  a  rehearing  of  the  four 
appeals  according  to  law :  and  as  the  Sessions  Judge  of  Nasik  appears  to 
have  expressed  an  opinion  on  the  merits,  the  Court  issues  notices  to  the 
Governments  and  the  appellants  to  show  cause  if  any  why  the  appeals 
should  not  be  heard  by  the  Sessions  Judge  of  Thana. 


S8  Novmber  1895.  Jabdinb  &  Ranade.  JJ. 

Queen-Bmppess  v.  Radha.* 

Criminal  Proeeikwe  Code  (Aet  X  of  ISSi).  See.  541— iVaorw  Aet  {IX  of  1S94)  See  60  (t\ 
^FfiMMrU  Aet  {V €f  \%n)-ImprUofmeni^I>iffereni  Jaile^Judge^Loeal  Gotemment. 

(l)LL.HHUBom„S41.    (2)  I.L.  bTu  Bom.,  11.  ' 

•OHminai  BuU^  70  <^1%W.    Crimima  Beview  N«.  844  of  1SS6 
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Then  ig  BO  tew  empoweriig  a  erlmiiMl  Otnrt,  patiiog  •  seatenee  of  ImprlioMtieiit, 
10  diTldo  the  inprifODKoat  betwoen  different  joile.  It  would  teem  from  section  641  Criminal 
Procedure  Code,  section  60 <<)  of  the  Prisons  Act,  189&«  and  Prisoner's  Act,  1871,  that  this 
power  belongs  to  the:Local  Government  and  the  Inspector  General  of  Prisons, 

Thb  accused  was  conyioted  of  exposing  her  illegitimate  male  infant 
with  the  intention  of  wholly  abandoning  it,  section  817,  Indian  Penal  Gode. 
The  Sessions  Judge  of  Nasik  who  convicted  her  ordered  as  follows  :—- 
^'  The  infant  before  the  Court  to  be  made  over  to  the  prisoner  Radha, 
since  the  Eoli  woman  Saku  intimates  that  she  is  unwilling  to  take  charge 
of  it  any  longer.  Under  the  circumstances  I  think  it  better  that  the  first 
three  months  of  prisoner  Radha's  imprisonment  should  be  spent  in  the 
Nasik  Jail,  and^the  remainder  in  the  Thana  Jail." 

Feb  Curiam  : — The  Court  is  not  aware  of  any  law  empowering  the 
Sessions  Judge  to  divide  the  imprisonment  between  different  jails.  It 
would  seem  from  section  541  of  the  Criminal  Procedure  Code,  section  60 
of  Act  9  of  1894  clause  (Q  and  the  Prisoner's  Act  1871  that  the  power 
belongs  to  the  local  Government  and  the  Inspector-Oeneral  of  Prisons. 
But  as  the  officer  in  charge  of  the  prison  might  act  under  section  18  of  the 
last  named  Act,  the  Court  returns  the  record  and  proceedings. 


£  December  1893,  Jabdinb  &  Rakadb,  JJ« 

Queen-Bmiipess  v.  Oanesh  Raffliunatli.« 

Land  Revenue  Code  {B&M,  Jet  F  of  1979),  Sec.  iU,  Bute  111,  elause  l-^Ojvernmeni^ 
Jbfi8#<— Trees. 

To  jnftifr  a  conviction  nnder  Rale  111,  clause  1(6)  framed  under  section  SU  of  the 
lAnd  R<^<  nne  Code,  it  most  be  proved  that  the  trees  cot  down  bj  the  aocas^d  were  the  proper^ 
•of  Goveroment.  In  such  a  case  the  fact  that  G)T?rnment  has  at  Yarions  times  asserted 
ownership  over  other  trees  In  other  parts  of  the  Tillage  Is,  bj  itself,  of  small  importance  as 
proof  agamtft  the  accused,  as  the  occupants  of  the  lands  mt^j  not  have  knoir n  of  their 
Tights  or  may  have  had  their  own  reasons  for  submission, 

Htf  Aii«09i( I),  followed* 

P£R  Cubiam: — The  conviction  is  under  Rule  111,  Clause  1  B,-  made 
under  section  214  of  the  Land  Reveaue  Code,  as  follows  : — 

«  Whoever  without  due  authority  shall  cut  down  or  remove^  or 
attempt  to  cut  down  or  remove,  any  jungle  or  trees  belon^^ing  to  Govern- 
ment or  the  right  to  which  has  noc  been  conceded  by  Qovemment,  shall 
be  punished  with  imprisonment  of  either  description  which  may  extend 
to  One  month,  or  with  fine  which  may  extend  to  five  hundred  rupees". 

The  issue  on  which  the  case  has  been  determined  is  whether  the 
particular  trees  cut  were  trees  •*  belonging  to  Government."  The  reasoning 
oi  In  Re  Antaji  (2),  applies.    ^<  The  Court  must  be  satisfied  that  the  trees 

*Orif»tiia/  BuUng  71  <j/"  1895.    Criminal  Application  f^r  Berlsion  No,  275  of  1S95, 
(1)  1.  L.  B.,  18  Bom.,  670.    (S)  I.  L.  B.,  18  Bom  ,  670. 
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•«ut  down  by  the  aoonfled  were  the  property  of  Govemment ".  We  hav6 
been  shown  no  eTidenoe  directly  affirming  tUe  allBgation.  It  is  in  evi- 
dence that  Oovemment  has  at  various  times  asserted  ownership  over 
other  trees  in  other  parts  of  the  village.  But  this  fact  by  itself  is  of 
small  importance  as  the  occupants  of  the  land  may  not  have  known  of 
their  rights,  ox  may  have  had  their  own  reasons  for  submissions.  No 
ancient  custom  is  proved  or  pleaded. 

The  judgment  In  Re  4fnJtaji  shows  the  importance  of  a  careful 
inquiry  into  the  question  of  right :  and  is  an  example  to  all  Courts  below 
of  the  manner  in  which  they  should  deal  with  such  disputes. 

The  Court  reverses  the  conviction  and  sentence :  and  as  the  appro- 
priate tribunal  for  determining  the  civil  rights  is  the  Civil  Court, 
no  fresh  trial  is  ordered. 


6  December  1895.  Jabdihb  &  Ravadi^  JJ. 

Queen-Smppeas  v.  Keshow  Vlinipalnh.« 

Bailwmye  Aet  (IX  rf  IS90),  See.  196— BoOf— 9<oiief»  ftaoing  <^. 
A   perton  charged  with  haWng   placed  a  stoae  on  the  railg,  ander  section  las^  Indian 
Bailwajs  Act»  1890,  cannot  be  allowed  to  plead  that  no  train  was  dne  at  the  time. 

Thb  accused  in  this  case  was  charged  under  section  126  of  the  Railway 
Act  with  putting  three  stones  on  the  rail  of  the  Southern  Maratha  Railway 
near  a  level  crossing  with  the  intent  or  knowledge  that  he  was  likely 
to  endanger  the  safety  of  a  person  travelling  or  being  upon  the  Railway. 
He  was  tried  by  the  Sessions  Judge  of  Dharwar  who  sentenced  him  to 
rigorous  imprisonment  for  one  month.  The  accused  applied  to  the 
High  Court  under  its  revisional  jurisdiction^  on  the  ground,  among  others 
that  there  was  no  evidence  in  the  case  to  show  that  any  train  was 
due  at  the  time  the  stones  were  alleged  to  have  been  put  or  for  some 
time  after. 

Pbb  Curiam: — We  think  the  principle  of  interpretation  in  Queen- 
Empreee  v.  HorrtMUJi  (1),  applies  to  Act  IX  of  1890,  section  126.  We  are 
also  of  opinion  that  the  Sessions  Judge  admitted  some  evidence  of  confes- 
sions contrary  to  the  Indian  Evidence  Act  as  interpreted  in  Reg.  v.  Jara 
(2)  and  Qusen-Empreea  v.  Ncma  (3).  But  there  is  other  evidence  which, 
if  believed,  would  justify  the  conviction.  There  are  discrepancies  but  they 
have  been  considered  by  the  Judge,  on  whom  the  serious  responsibility 
of  decision  rested.  We  do  not  think  the  facts  are  such  as  require  this 
Court  to  deal  with  the  case  like  an  appeal  and  we  decline  to  intefere 
in  revision. 

^Criminal  Ruling  73  of  1895.   Criminal  Application  for  ReTision  No.  326  of  1895. 
(I)  I.  L.  R.,19  Bom.,  716.     (9)  11  Bom.  H.  C.,  944.     (3)  I.  L.  B.,  14  Bom„  280. 
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12  Decmher  1896.  Fabbait  C.  J^  Sb  Jabdini  Sb  B4hadb,  JJ» 

Queen-BmppeMi  v.  Dayapun  Ranehliod.* 

OHminalProe4dmrtOod§{AetXi^l9S^\8€M.  Its,  m^Magitirate'^RrfimMe  mnd§r 
M$eUm  ISS— ^{toM  wmmUMM  trM  ^^^Jaini  SeatUm  Judge. 

A  referenoe  by  •  Magittratft  under  seetioB  Its,  CrimiaAl  Proeedare  Code,  It  not  a  **  case 
committed  for  triaV' ABd  the  Coort  of  Seulon  diepoiing  of  eneh  reference  does  not  ''try  a 
caae  *'  within  the  meaning  of  those  words  as  used  in  section  198  of  the  Code.  The  jarisdiction 
conferred  by  section  128  Is  concerned  rather  with  the  exercise  of  a  power  for  the  prerentlon  o^ 
an  offence.' 

A  Joint  Sessions  Jndge,  appointed  to  try  **  all  casea  which  may  be  committed  for  trial  by  the 
Magistrates  "  of  the  District,  has  no  jarisdiction  to  pass  orders  on  a  reference  under  section 
1S8,  Criminal  Procedure  Code. 

The  accused  was  ordered,  by  the  First  Olass  Magistrate  of  Broachj 
under  section  118  of  Oriminal  Procedure  Oode,  to  execute  a  bond  for  Rs.  250 
with  two  sureties  for  Rs,  250  each  for  maintaining  good  behaviour  for 
a  term  of  three  years.  The  accused  expressed  his  inability  to  furnish  the 
security  required  of  him.  Thereupon  the  Magistrate  under  para  2  of 
section  123  of  Oriminal  Procedure  Code  detained  accused  in  prison  under 
his  warrant  and  laid  the  proceedings  of  the  case  before  the  Joint  Sessions 
Judge  of  Surat  at  Broach  for  orders. 

The  Joint  Sessions  Judge  directed  that  the  accused  be  detained  in 
prison  for  three  years  from  the  date  of  the  Magistrate's  order  for  requiring 
security  and  of  detention  of  the  accused  in  prison,  or  until  within  such 
period  he  furnishes  the  required  security. 

The  Sessions  Judge  of  Surat  referred  the  case  to  the  High  Court 
observing:— "  The  point  for  consideration  in  this  reference  is  whether 
the  Magistrate's  submission  to  the  Joint  Sessions  Judge  and  the  Joint  Ses- 
sions Judge's  order  thereon  under  section  1 23  of  Criminal  Procedure  Code 
are  legal. 

"Mr.  Pawcett's  (Joint  Sessions  Judge)  appointment  as  Joint  Sessions 
Judge  is  in  the  following  words  :— . 

'His  Excellency  in  Council  is  also  pleased  under  section  9  of  the  Code 
of  Criminal  Procedure,  1882,  to  appoint  Mr.  Pawcett  to  be  a  Joint  Sessions 
Judge  in  the  Surat  Sessions  Division  and  further  to  direct  under  section 
193  of  the  Code  that  he  shall  try  all  cases  which  may  be  committed  for 
trial  by  the  Magistrates  of  the  Broach  Collectorate."  Vide  Nptification 
No.  3875  published  in  the  Bombay  Oovernment  Gazette  of  13th  June  1895,. 
Part  I,  page672.' 

<<Under  section  409  of  Criminal   Procedure  Code  the  Joint   Sessions 
Judge  has  power  to  hear  appeals,  and  under   section   193  of  Criminal 
Procedure  Code  he  can  try  such  cases  only   as  the  Local   Government  by- 
general  or  special  order  directs  him  to  try  or  as  the  Sessions  Judge  makes- 
•Criminal  Buiing  78  c/lS95.    Criminal  Reference  Nq,  157  of  ISSS^ 
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over  to  him  for  trial.  It  has  been  ruled  that  a  Joint  Sessions  Judge  cannot 
exercise  the  revisional  powers  vested  in  a  Sessions  Oourt  under  Chapter  32 
of  Criminal  Procedure  Code.  (Indian  Law  Reports  9  Bom.  164,  352). 
Mr.  Fa wcett's  jurisdiction  to  pass  an  order  imder  section  123  of  Criminal 
Procedure  Code  must,  therefore,  depend  upon  the  Local  Government's 
direction  in  this  behalf. 

^'In  my  humble  opinion  the  notification  above  referred  to  cannot  apply 
to  cases  submitted  by  the  Magistrates  under  section  123.  They  are  not 
<5ase8  "committed  for  trial",  nor  are  they  technically  cases  "  for  trial ''  by 
Sessions  Court.  I  have,  however,  some  doubts  about  the  correctness  of  my 
opinion,  for  it  is  possible  to  argue  that  as  under  section  123  the  Sessions 
-Court  has  authority  to  require  farther  evidence  and  to  record  it  if  necessary, 
the  case  is  practically  tried  by  such  Court,  and  the  submission  of  the 
Magistrate  to  the  Sessions  Court  is  in  the  nature  otqucai  committal." 

Pbb  Curiam  : — We  agree  with  the  view  which  the  Court  of  Session 
has  expressed  upon  this  reference.  Though  section  9  of  the  Criminal 
Procedure  Code  would,  if  it  stood  alone,  appear  to  indicate  that  Assistant 
^Sessions  Judges  and  Joint  Sessions  Judges  were  intended  to  exercise  all 
the  same  jurisdictional  powers  as  the  Court  of  Session  itself,  yet  the  sub- 
sequent sections,  which  point  out  in  what  cases  they  are  to  exercise  juris- 
diction, curtail  and  limit  the  apparently  wide  scope  of  section  9.  These 
Judges  are  not  by  section  17  made  subordinate  to  the  Sessions  Courts  but 
by  section  193  their  powers  are  expressly  limited  to  trying  such  cases 
as  the  Local  Government  by  general  or  special  order  directs  them  to  try, 
or  as  the  Sessions  Judge  of  the  Division  makes  over  to  them  for  trials- 
section  409  confers  upon  them  jurisdiction  to  hear  appeals. 

The  question  then  limits  itself  to  this,  whether  the  proviidions  of 
section  193  and  the  terms  of  the  appointment  of  the  Joint  Sessions  Judge 
by  Government  embrace  the  present  case.  The  jurisdiction  which  he  is 
entrusted  with,  is  to  try  all  cases  which  may  be  committed  for  trial  by 
the  Magistrate  of  the  District.  The  present  is  clearly  not  an  appeal,  so 
we  have  not  to  deal  with  section  409.  Is  it  then  a  case  committed  for 
trial  by  the  Magistrate  of  the  District  ?  To  us  it  does  not  appear  to  be  so. 
The  jurisdiction  conferred  by  section  123  is  rather  the  exercise  of  a  power 
than  the  trial  of  a  case  committed  for  trial.  It  is  a  power  to  be  exercised 
for  the  prevention  of  an  offence  and  not  the  trial  of  a  case  for  an  offence 
already  committed.  The  heading  of  Part  IV  Chapter  VIII  compared  with 
the  heading  of  Part  VI  Chapter  XV  emphasises  this  distinction.  The  one 
is  headed  Prevention  of  Offences  the  other  Proceedings  in  Prosecutions. 
See  this  distinction  remarked  in  In  the  rnatter  of  UmMoa  Proahad  (1). 

(1)  I  C*L,  L.  B.,  268. 
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This  view  aoeoids  with  the  d^ision  ia  In  re  (he  petition  of  Mum 
A8m(Ml{2)  and  in  ReflBrence  by  Hie  Seaions  Judge  ofSwntt  (3). 
The  Divisioii  Bench  will  deal  with  the  Reference. 


12  December  1896  Jabdikb  ft  Riham,  ih 

Queen- Emppess  v.  Kaslma.* 

(Mminal  Proce^kre  Code  (Act  X  af  \%e%),8eeM.  Ut\,A%i^4ee^fJn$m^ndmu9  9fmin/^ 
OhU  awrgeom^Magmrai$. 

If  after  inc^iiiring  into  the  fact  of  tue  anfoaodneM  of  mind  of  the  aonued,  and  examining 
tho  Oivil  Sargeon,  the  accused  appears  to  be  insane,  and  unable  to  understand  (questions  and 
to  retnrn  intelligible  replies,  the  Magistrate  should  follow  section  464  and  not  section  S4I  and 
should  sot  on  his  opinion  under  section  466  of  the  Code  of  Criminal  Procedure. 

In  this  case  the  First  Glass  Magistrate  of  SboUpur  oommitted  on  the 
11th  NoTember  1895,  to  the  Court  of  Sessions  at  Sholapur  for  trial  the 
accused  Easima  charged  with  the  offence  of  exposing  her  female  child 
under  twelve  years  in  a  forest  punishable  under  section  317  of  the  Indian 
Penal  Code. 

The  Sessions  Judge  being  of  opinion  that  the  commit  men  t  was 
illegal  and  should  be  quashed  under  section  215,  Criminal  Procedure  Code, 
made  this  reference  to  the  High  Court,  observing.— 

<<  The  Magistrate  when  the  accused  came  before  him  had  reason  to 
believe  that  she  was  of  unsound  mind  and  incapable  of  making  her  defence. 
He  examined  the  Civil  Surgeon  on  the  21st  October,  who  deposed  that  in 
his  opinion  she  was  not  of  sound  mind,  but  the  Magistrate  recorded  no 
finding  on  the  question  of  such  unsoundness  of  mind,  and  from  the  order 
of  commitment  it  seems  clear  that  he  was  dissatisfied  with  the  cifil 
Surgeon's  opinion,  which  he  says  was  based  on  a  cursory  examisation. 
He  says  also  that  the  Civil  Surgeon  declined  to  re-examine  her,  but  what 
really  happened  in  this  connection  does  not  appear  in  the  proceedings*. 
Mr.  Kennedy  says  clearly  ^  she  appears  (not  merely  appeared  at  the  outset) 
to  me  to  be  unable  to  understand  questions  and  to  return  intelligible 
repHes.' 

^'This  being  his  opinion  he  was  bound  to  postpone  proceedings  in  the 
case,  and  to  report  it  for  the  orders  of  the  Local  Oovemment  under 
section  466  of  the  Criminal  Procedure  Code.  His  procedure  in  recording 
the  evidence,  and  committing  the  accused  for  trial  upon  such  evidence  so 
recorded  was  in  my  opinion  ultra  vires  and  illegal.  Section  464'  does  not 
provide  that  any  opinion  expressed  by  a  Civil  Sugeon  is  to  be  regarded  as 
final,  or  binding  on  the  Magistrate  ;  and  in  diis  case  Mr.  Kennedy  evid- 
ently did  not  regayd  the  Civil  Surgeon^s  opinion  as  satisfactory. 

*  (f )  I.  L.  B.^  9  Bom..  1S4.    (S)  L  L.  lU.  •  Boou^BSS. 

^)HminaiBuihgf^^fl^»^   GHaiosl  Btferenoe  Ne.  169  gf  ISSS. 
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"I  am  of  opinion  that  the  order  of  commitment  should  be  quashed,  and 
that  the  Magistrate  should  be  directed  to  commence  the  enquiry  de  novo, 
^nd  to  comply  Ttith  the  provisions  of  section  464  of  the  Criminal 
Procedure  Code/' 

Per  Curiam. — The  Magistrate  who  held  the  inquiry  did  examine  the 
Civil  Surgeon  and  other  persons  as  to  the  fact  of  the  unsoundness  of  mind 
^f  the  accused :  and  recorded  that  **she  appears  to  be  insane"  and  ^'unable 
to  understand  questions  and  to  return  intelligible  replies'\  These 
Endings  practically  show  that  section  464  and  not  section  341  of  the 
Code  of  Criminal  Procedure  should  have  been  followed.  The  Magistrate 
should  have  acted  on  his  opinion  under  section  466.  To  enable  him  so  to 
do  the  Court  quashes  the  commitment  to  the  Court  of  Sessions  and 
remands  the  case  to  that  of  the  Magistrate.  . 


liB  December  1895,  Jabdinb  &  Ranadi,  JJ. 

Queen-Bmppess  v.  Fula  Dhana.' 

Criminal  Procedure  Code  (Act  X  of  18SS)t  S««.  4S8— PditM  inwHQaiion-^Qotwioiini. 

A  convieiion.  Used  on  mere  statements,  made  to  the  Police  at  the  time  of  the  FoUce  iii« 
^estigation  bj'witnesses  who  at  the  trial  gave  an  entirely  different  storj  can  not  be  npheld. 

Per  Curiam  : — We  are  of  opinion  that  the  statement  made  by  the 
prisoner  whan  he  produced  the  tongs,  is  not  admissible  as  evidence,  Queen* 
Empress  v.  Nana  (1)  Reg.  v.  Jora  (2).  In  the  absence  of  any  question  or 
-answer  as  to  his  presence  at  the  time  of  the  injury  occurring  to  his  wife 
we  do  not  think  the  Court  can  infer  an  admission  of  presence  from  what  he 
«aid  to  the  Magistrate  Mr*  Motiial. 

Nor  do  we  think  it  safe  to  uphold  the  conviction  based  on  mere 
statements  made  at  the  time  of  the  occurrence  to  the  Police  by  witnesses 
who  at  the  trial  gave  an  entirely  difterent  story.  The  reasons  given  by 
the  learned  Judges  in  Rej.  v.  AmamiUa  (3)  apply  here.  That  was  a  case 
on  the  use  of  depositions  under  the  enactment  now  found  as  section  288 
of  the  Code  of  Criminal  Procedure.  A  fortiori  the  reasoning  applies  to 
^statements  not  made  under  equal  sanctions  and  security  for  truth. 

The  Court  reverses  the  conviction  and  sentence  and  directs  that  the 
prisoner  be  discharged. 


19  Vecmber  1895  Jabdihb  <fe  Ranadi,  J  J. 

Queen-Bmppess  v.  Dhupmya.* 

Criminal  Procedure  Code  {Act  X  of  1SS2)  See.  S^T^^udgmcTit^AppeaL 
A  judgment  ehonld  sute  sufficient  particulars  to  enable  a  Court  of  appeal  to  know  what 
facts  are  found  and  how. 

«CrialiiiaZ  Umling  76  o/lS96.    Criminal  Appeal  No.  343  of  ISafiT 
(1)  I.  L.  R.  14  Bom.,  2«0.      (a)  n  Bom.  H.  C.  244.     (3)  IS  Beng.  I*.  B.,  15}  s.  o.  21  W.  R,,  49 
^Orinimal  Buling  7€  of  \B95.     Criminal    appeal    No.  355  of  lS9ft. 
105 
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• 

The  accused  in  this  case  were  placed  for  trial  before  the  Sessions 
Judge  of  Thana,  who  recorded  the  following  judgment: — **  Accused 
(Dhurmya)  No.  2  is  charged  with  an  offence  under  section  457, 
Indian  Penal  Code.  It  is  proved  from  the  evidence  of  Fakira  that 
lis  h')use  was  broken  into  on  the  night  of  the  Nagapanchami.  Jethya 
who  had  pleaded  guilty  and  been  convicted  of  ihe  ofifence  says  that  the 
accused  Dharmya  went  with  him  and  was  standing  a  few  paces  off  when 
he  cut  the  fastening  of  the  door.  This  is  admitted  by  the  accused  and  there 
can  be  no  doubt  that  he  was  present  as  an  aider  and  abetter.  This  is  the 
view  taken  by  the  assessors.  I  concur  with  the  assessors  in  finding  the 
accused  Dharmia  guilty  of  the  offence  charged  and  sentence  him  to  suffer 
rigorous  imprisonment  for  one  year." 

Per  Curiam. — As  t^  conviction  depended  so  much  on  the  evidence 
of  an  accomplice,  the  Court  is  of  opinion  that  the  Assistant  Sessions  Judge 
should  have  g^ven  his  reasons  in  his  judgment  for  holding  that  the  prisoner 
was  present  at  the  house-breaking  with  a  guilty  intention.  A  judgment 
should  state  sufficient  particulars  to  enable  a  Court  of  appeal  to  know 
what  facts  are  found  and  how.  Having  examined  the  evidence,  the  Court 
rejects  this  appeal. 


19  December  1896.  Jardiki  <^  Bavadi,  JJ. 

Queen-Bmppess  v.  Yeshvanta.* 

Bombay  Abkari  AetiVof\97%%  See,  43  (e)^Manufaeture^Eau''de'Cohqme. 

The  word  •msniifactare'  in  section  S  Clanse  11,  of  the  BombA^  AbksH  Act,  1S7S,  ineliidet 
the  preparing  of  a  spiritooas  lic^aor  br  admixing,  and  is  not  limited  to  the  proceeees  whieb 
result  in  the  production  of  alcohol. 

The  making  of  Ean-de-cologne  bj  adding  to  rectified  spirit  water  and  tome  evential  oils 
which  create  fra^ranoe,  is  a  mannfactnre  of  liquor  within  the  peaal  teetion  48(e) of  the 
Bombaj  Abkari  Act,  IS7S. 

P£R  Curiam.— The  facts  to  which  we  have  to  apply  the  law  are  these. 
Yeshwant  took  rectified  spirit  and  added  thereto  some  water,  and  some 
essential  oils  which  create  fragrance  and  thus  made  Eau-de^ologne. 
It  is  not  disputed  that  this  £au-de  cologne  is  spirituous  liquor  within  the 
meaning  of  Bombay  Act  Y  of  1878.  The  question  argued  is  whether 
what  Yeshwant  did  is  a  manufacture  of  liquor  within  the  penal  section  43^ 
clause  (c).  The  Presidency  Magistrate  discharged  him,  holding  that 
what  he  did  was  to  perfume  alcohol,  not  to  make  alcohol.  He  held 
that  the  meaning  of  ^^  manufacture"  in  the  Act  is  limitted  to  any 
process  which  results  in  the  production  of  alcohol.  This  view  has 
been  adopted  by  Mr.  Robertson  as  counsel  for  Yeshwant.  The  Advocate- 
Oeneral  has  contended  that  Yeshwant  has  '^  prepared  "  a  spirituous  liquor 
•OHmin^  Bn^ay  77  ef  1S95.    Criminal  Berision  tfo.  80S  of  IS95. 
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by  an  "  admixing  "  within  the  words  and  meaning  of  section  3,  clause  11. 
The  point  is  new  and  is  purely  one  of  construction.  Clause  11  is  as 
follaws:^— 

'*  Manufacture  includes  every  process,  whether  natural  or  artificial, 
by  which  any  spirituous,  fermented  or  intoxicating  liquor  or  intoxicating 
drug  is  prepared  and  also  every  process  for  the  rectification  of  liquor  ; 
admixing  is  a  process  within  the  meaning  of  this  definition." 

The  word  ^'  prepare  "  is  often  used  in  common  parlance  to  mean  the 
process  by  which  a  material  is  made  available  for  use  or  sale,  e.  ^.,  the 
refining  of  silver,  the  melting  of  glass,  and  many  acts  in  the  exposing  for 
sale  and  cooking  of  food.  In  many  arts  and  trades  some  substance  is 
added  in  the  process,  an  alkali,  an  oil,  an  alloy.  Now  every  process  is  to 
be  held  a  manufacture  where  the  spirituous  drug  is  prepared:  and 
admixture  is  specially  mentioned :  and  in  clause  9  ^'  every  preparation 
and  admixture  of  ganja  and  hhang "  is  included  within  the  term 
'*  intoxicating  drug."  The  words  used  are  wide,  and  there  is  no  need  to 
strain  them  to  include  what  Teshwant  has  done*  If  in  clause  1 T,  the 
Legislature  had  intended  that  no  process  should  be  included  which  is  only 
a  treating  of  spirit  already  made  it  would  have  used  appropriate  words. 
It  has,  however,  under  the  word  *^  liquor  "  included  all  liquid  consisting 
of  or  containinor  alcohol:"  and  there  is  no  exception  nor  anything  to 
suggest  that  liquor  already  distilled  is  excluded,  or  that  a  man  in 
Yeshwant's  position  has  a  valid  defence  to  the  charge  under  section  43, 
clause  (o)  by  proving  that  somebody  else  distilled  the  alcohol  before  he  got 
it  for  the  purpose  of  preparing  a  vendible  liquor. 

The  Court  is,  therefore,  of  opinion  that  the  construction  placed  on  the 
words  of  the  law  by  the  Presidency  Magistrate  is  too  limited  :  and  there- 
fore incorrect.  The  Court  sets  aside  the  order  of  discharge  of  Yeshwant 
and  directs  the  Magistrate  to  dispose  of  the  case  according  to  law. 


1896. 

^  January  1896.  Jabdinb  <k  Banads,  JJ. 

Qu6eii-Bmpp6Mi  V.  Bllahlbax.* 

Aet  XLF7//o/lS«0,  See.  U^Lieensee. 
On  proof  that  a  person  lias  or  keeps  any  snch  eating-honse  as  is  described  in  section  11  of 
Act  4S  of  1860,  he  is  liable  to  fine  as  in  that  section  provided  ;  and  the  sole  circnmetaace  that 
the   Commissioner  has  refased  to  grant  him  a  license  under  section  12  does  not   jnstify 
•liis  acqnitta). 

The  accused  was  charged  with  the  offence  of  keeping  an  eating  house 
without  a  license  under  section  12  of  Act  XLVIII  of  1860.     Mr.  Hamilton* 
•Criminal  Baling  1  of  1396.    Criminal  appeal  No.  387  of  1895. 
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the  Second  Presidency  Magistrate,  acquitted  him  on  the  ground  that  hit 
haying  applied  for  a  license  the  Commissioner  of  Police  had  no  right  ta 
refuse  one.  The  Public  Prosecutor  moved  the  High  Court  for  a  reTersal 
of  the  order  of  acquittal. 

Per  Curiam. — We  are  of  opinion  that  on  proof  that  the  accused  har 
or  keeps  any  such  eating-house  as  is  described  in  section  II  of  Act  48  of 
1860,  he  is  liable  to  fine  as  in  that  section  provided,  and  that  the  acqidttal 
was  not  justified  on  the  sole  circumstance  that  the  Commissioner  of  Police 
had  refused  to  grant  him  a  license  under  section  12.  The  Court  therefore 
reverses  the  acquittal  and  directs  the  Presidency  Magistrate  to  determine 
the  case  according  to  law. 


9  January  1896.  JARDrHB  &  Bakadr  JJ. 

In  pe  a  Dumb  Man.* 

OHmkkal  Proeedmre  Code  {Act  X  tfl9S%)t8ee.^4\^Btferenee^Dumbw$an''^wvietm^ 
Section  841,  Criminal  Procednre  Gode,  becomes  appUcable  only  after  there  if  a  eonvicticn. 

The  accused  on  the  night  of  the  12th  December,  1895,  dishonestly 
and  without  permission  took  away  nine  sheaves  of  joujari  grass  valued  at 
about  Rs-0-7-0  from  the  grass  heap  belonging  to  the  complainant.  It 
was  proved  by  the  evidence  of  the  complainant  and  other  witnesses 
that  the  accused  did  steal  the  grass  sheaves  and  sold  them  to  a  witness 
and  that  he  was  deaf    and  dumb.      The    Magistrate,    at   this    stage 

made  a  reference  to  the  District  Magistrate  in   the  following  terms : 

'^  It  is  true  that  the  accused  is  both  deaf  and  dumb,  and  is  unable 
to  understand  the  proceedings  of  the  case.  However  I  am  satisfied  by 
his  signs  that  he  admits  that  he  did  commit  the  offence  brought  against 
him.  He  was  previously  convicted  by  Mr.  J.  W.  S.  Dracup,  on  Uth  July 
1890,  for  an  offence  under  section  457,  Indian  Penal  Code,  for  which  he  wa& 
directed  to  undergo  rigorous  imprisonment  for  one  month... I  therefore 
humbly  beg  to  request  you  will  be  so  good  as  to  transmit  the  papers  of 
the  case  to  the  Hon'ble  High  Court  of  Judicature  Bombay  for  orders  under 
section  341,  Criminal  Procedure  Code." 

OSDEB. — If  there  is  no  conviction,  section  341,  Criminal  Procedure 
Code,  does  not  apply  and  the  record  must  be  returned  to  the  trying 
Magistrate  in  order  that  he  may  pass  a  judgment  of  conviction,  if,  as 
appears  to  be  the  case,  he  finds  the  accused  is  gailty.  The  trying 
MHgistrate  should  then  return  the  record  with  a  statement  of  his  reasons 
for  holding  th  it  the  accused  did  not  understand  the  proceedings.  Again 
section  341  applies  when  the  accusec^  cannot  be  made  to  understand  them. 
The  Magistrate  should  also  report   what   means  he   used  to  enable  the 


^Criminal  Reference  No.  175  Of  1895, 
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aooused  to  underatand  them   and    the   leasou   why  this  means   was  un» 
suoeeasful. 


9  January  1896.  Jabdinb  <fe  Bavaw,  JJ.. 

Queen-Bmppeas  v.  Kalu  Ssjidtt.* 

Criminal  Procedure  Code  {X  of  IMS),  Sees,  209, 4S6,  4^7^Di»trict  Magistrate ^SesHon^ 
Judge'-'Coneurrent  juried  fction. 

Where  the  accused  ii  discharged  hy  a  First  Class  Magistrate  ander  section  S09«  Criminal 
Procedare  Code,  and  the  District  Magistrate  has  him  re-arrested,  hat  on  his  showing  canse 
why  the  commitment  shoold  not  he  made,  orders  his  discharge,  the  Sessions  Jadge,  if  he  is  of 
opinion  that  the  evidence  warrants  a  commitment,  has  concurrent  jurisdiction,  which  he  can 
exorcise  under  sections  486  and  487,  Criminal  Procedure  Code. 

The  accused  was  charged  with  murder  under  section  302,  Indian 
Penal  Code,  but  was  discharged  *under  section  209,  Criminal  Procedure 
Code,  by  ^he  First  Class  Magistrate  of  Dhulia. 

The  District  Magistrate  of  Ehandesh  on  examining  the  record  of  t he- 
case  got  the  accused  re-arrested  and  called  on  him  to  show  cause  why  he- 
should  not  be  committed  to  the  Court  of  Sessions.  On  the  accused's 
pleader  showing  cause  the  District  Magistrate  discharged  him  and  directed 
that  he  be  set  at  liberty. 

The  Sessions  Judge  of  Khandesh  referred  the  case  to  the  High  Court 
as  he  was  of  opinion  that  the  accused  should  be  committed  to  the  Court  of 
Sessions  for  trial  partly  because  the  Hospital  Assistant  was  not  examined 
by  the  trying  Magistrate  as  to  the  post-mortem  examination  and  partly 
because  witnesses  were  not  examined  to  show  whether  the  accused  had 
arsenic  with  him  or  whether  the  deceased  was  poisoned  by  some  one  else. 

Order, — The  Court  of  Sessions  has  concurrent  jurisdiction,  and  as 
that  can  be  exercised  under  sections  346  and  347  oi  the  Code  of  Criminal 
Procedure,  there  is  not  sufficient  reason  for  the  High  Court  to  be  called 
on  to  consider  questions  of  fact.  The  circumstance  that  the  District 
Magistrate  bas,  after  inquiry,  refrained  from  reopening  the  case  is  a 
matter  which,  along  with  the  other  circumstances,  may  be  considered  by 
the  Sessions  Judge.  Following  the  principle  of  Queen^Empresa  v.  Ohagan 
(1)  the  record  is  returned  to  the  Sessions  Judge  for  disposal  according  to  law. 


SO  January  1896  Jabdink  &  Banade,  JJ.. 

Queen-Bmppess  v.  RaffhapiMt.t 

Murder  Caeee^-^onfeeeione^  record  of, 
IneArf<ifgra¥it76nch  as  murder,  and  eipeclally  aa  regards  records  of  confegsions,  the- 
reoordi  thenld  be  in  plain  and  1  gible  writing. 

*iJrmmat  Hultmy  S  oj  lo96.    Oriiniual  Reference  No.  178  of  le95. 
^Oriminal  Ruling  5  oJ  1S96.    Crimiaul  Appeal  No.  SSI  of  189S.    (1)  I.  L.  B.  14  Bom.,  S4S. 
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Per  Curiam. — ^The  Court  after  oonrideration  of  the  whole  evidence 
-and  the  full  and  able  judgment  and  the  opinions  of  the  Assessors  who 
concurred  with  the  learned  Joint  Sessions  Judge  rejects  the  appeal  of  the 
prisoners.  The  Court  having  found  difficulty  in  reading  the  confessions 
^s  recorded  by  the  committing  Magistrate,  had  to  read  the  Canarese  record 
and  found  the  same  difficulty.  It  is,  therefore,  to  be  remarked  that  in  a 
case  of  such  gravity  and  especially  as  regards  records  of  confessions,  the 
records  should  be  in  plain  and  legible  writing. 


SO  January  1896.  Jardinb  &  Banadb  JJ. 

Queen-BmppesB  v.  Khandu  Oanu.* 

OrtniJMU  Procedure  Code  {Act  X  o/lS82),  Sees.  U(f,  192, 580  W^Magistrate-^urisdietkn. 
A  Magistrfite  of  the  First  Class  haring  jorisdiction  fihroaghoata  District,  but  not  spe- 
ciallr  empowered  nnder  section  110  of  the  Code  of  Criminal  Procedare,  canao;  exercise 
jarisdiction  in  a  case  arising  under  that  section  upon  a  transfer  thereof  to  htm  by  the  Dis- 
trict Magistrate  nnder  section  192  of  the  Code. 

Per  Oubiam.— The  question  for  decision  is  whether  a  Magistrate  of  the 
First  Glass  having  jurisdiction  throughout  the  District  of  Sataca  but  not 
specially  empowered  under  section  110  of  the  Code  of  Criminal  Procedure 
can  exercise  jurisdiction  in  a  case  arising  that  under  section  upon  a  transfer 
thereof  to  him  by  the  District  Magistrate  under  section  192.  The  answer 
is  to  be  found  in  the  language  of  section  1 10  and  section  530  (1).  Section 
110  gives  the  jurisdiction  to  ''a  Magistrate  of  the  first  class  specially  empo- 
wered in  this  behalf  by  the  Local  Government."  Section  530  d<?clares 
that  "  if  any  Magistrate,  not  being  empowered  by  law,  in  this  behalf, 
demands  security  for  good  behaviour,  his  proceedings  shall  be  void."  The 
power  is  special  ;  it  is  derived  from  the  Local  Government  ;  it  cannot  be 
conferred  by  the  District  Magistrate.  In  a  somewhat  analogous  case 
under  Chapter  XII,  the  High  Court  at  Port  William  speak  of  the  power 
of  transfer  under  section  192  as  authorising  the  transfer  of  a  case  to  a 
Magistrate  dviy  empowered  to  deal  with  it,  ScUish  v.  Rajendra  (1).  We  hold, 
therefore,  that  until  Mr.  Rand  has  been  specially  empowered  under  section 
110  the  Magistrate  of  the  District  cannot  transfer  the  case  to  him  under 
section  192. 


M  January  1896.  Jardims  <&  Ramads,  JJ. 

Queen^Bmppess  v.  Sheikh  Ibpaham.t 

Criminal  Procedure  Code  (Act  X  cf  1S82).  Sec.  AS^^Re/erence-^Question  of  law. 
A  reference  to  the  High  Coort  ander  sectioa  432,  Criminal  Procedare  Codt,  most  be  on  a 
qoestion  of  law,  as  distlnguithed  from  one  of  fact. 

^Criminal  Bmling  6  of  1896  .Criminal;  Reference  No.  4  of  1896.  (1)  I.  L.  K.,  22  Oal.,  901. 
iOrimnal  Ruling  7  of  1896.    Criminal  Reference  No.  6  of  1S96. 
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This  was  a  case  stated  for  the  opiniou  of  the  High  Court  by  the  Third 
Presideiicy  Magistrate,  Bombay,  who  stated,  **  I  have  the  honor  to  refer 
under  section  432,  Criminal  Procedure  Code,  the  accompanying  case  for 
the  opinion  of  their  Lordships  on  the  question  raised  therein — whether  a 
charge  can  be  sustained  against  the  accused  under  section  336  of  the 
Indian  Penal  Code." 

Order. — Following  Criminal  Ruling  No.  10  of  23rd  February  1891 
the  reference  under  section  4-32  of  the  Code  of  Criminal  Procedure  must  in 
the  opinion  of  the  Court  be  on  a  question  of  law,  as  distinguished  from  one 
of  fact.  The  Presidency  Magistrate  should  state  a  question  in  that  form 
and  not  on  the  whole  issue. 


So  January  1896.  Jardihb  <fe  Ranade,  JJ» 

Queen-Bmppess'v.  Muktabal.* 

CrivUnal  Proedure  Code  (Act  X  qf  ISSa),  Sec,  100 —Minor^Custody^Bi  a  gietrate — 
Jurisdiction^  ^ 

The  accased  wtre  charged  with  kidnapping  a  minor  lx>y,  nnd^r  section  363,  Indiair 
Ponal  Code,  from  the  guardianship  of  a  lawfully  appointed  guardian.  The  Magistrate 
discharged  the  accused  under  section  253,  Criminal  Procedure  Code,  and  refused  to  pass  any 
order  under  section  100  of  the  Gode  regarding  the  custody  cf  the  minor  boy.  On  a  reference 
by  the  District  Magistrate: 

Held,  that  the  Magistrate  was  not  bound  to  isftue  a  search-warrant  and  pass  order  under 
section  100  of  the  Criminal  Procedure  Code  in  the  absence  of  any  reason  to  belisTe  that  the 
minor  was  wrongly  confined.  The  jurisdiction  under  section  100  is  not  as  wide  as  that, 
conferred  by  section  491  of  the  Code, 

The  accused  were  charged  with  kidnapping  under  section  363  of  the* 
Indian  Penal  Gode,  a  minor  from  the  lawful  of  guardianship  of  the  compla- 
inant, who  was  appointed  a  guardian  under  Act  VIII  of  1890  by  the 
District  Court  of  Sholapur  Bijapar.  The  First  Class  magistrate  of  Sholapur 
discharged  both  the  accused  under  section  253  of  the  Criminal  Procedure 
Code,  but  passed  no  orders  regarding  the  disposal  of  the  minor  as  he 
was  not  produced  before  the  Court  in  the  case.  The  District  Magistrate 
of  Sholapur,  being  of  opinion  that  a  trying  Magistrate  had  powers  under 
section  100,  Criminal  Procedure  Code,  to  pass  orders  regarding  the  proper 
custody  <rf  a  minor  referred  the  case  to  the  High  Court. 

Pbr  Curiam. — The  Magistrate  was  not  bound  to  issue  a  search 
warrant  and  pass  order  under  section  100  of  the  Code  of  Criminal  Procedure^ 
in  the  absence  of  reason  to  believe  that  the  minor  was  wrongly  confined* 
The  jurisdiction  is  not  as  wide  as  that  conferred  by  section  49  !•  No> 
interference  appears  necessary. 


HJriminal  B^ng  S  ^  rtos.    Criminal  Reference  No.  i  of  1900. 
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S  February  1896.  Jabdini  &  Rahaui,  JJ. 

Qtt— n*Hmpp—  v.  Matf  an  Kala.* 

Bombay  Aei  Vi  of  1$S7. 8oe.  S^-Oomwtom  gaming  house-^Svidofiee^ 
Id  the  abience  of  eridenee  that  a  hoate  is  used  for  profit  or  galo,  it  caniot  be  held  lo  be  a 
•common  gaming  hooae  aa  defined  in  Bombay  Act  IV  of  1887,  section  3, 

Pbr  Curiam. — In  the  absence  of  evidence  that  the  house  was  used 
for  profit  or  gain,  the  Magistrate  ought  not  to  have  held  that  it  was  a 
•common  gaming  house  as  defined  in  Bombay  Act   IV   of  1887  section  3. 

The  Court  sets  aside  the  conviction  and  sentence. 


IS  ^Fdnnuinj  1896.  Jabdimb  &  Ranadb,  JJ. 

Queen-Bmppeas  v.  Dhondl  bin  RaodLt 

Aceompliee  witness-^onfirmatiom^Etfidenoe* 
The  confirmation  ntnally  reqvired  of  an  accomplice  witness  most  be  not  merely  as  to  the 
circnmstances  of  the  crime  bat  aa  to  the  identltj  o'  each  person  accnscd  of  taking  a  part. 

Order. — None  of  the  grounds  urged  would  move  the  Court  to  admit 
-this  appeal.  But  the  Court  notices  that  in  his  charge  to  the  jury  the 
Sessions  Judge  did  not  point  out  that  the  confirmation  usually  required 
of  an  accomplice  witness  must  be  not  merely  as  to  the  circumstances  of 
the  crime  but  as  to  the  identity  of  each  person  accused  of  taking  apart. 
The  Court  admits  the  appeal. 


Ji4.  February  1896.  Jabdiio!*  Rakadb,  JJ. 

Qu6en-BmpP6Mi  v.  Qenu  GoiMtl»tt 

CHminal  Proeedure  Code  {Aet  X  cf  ISSS),  8ec.,  %H^Bri4enoe  Ad  {I  of  187*),  tec.  114— 
Aeeomplice  witneseee^Oorrohoration^Praetice. 

In  a  trial  by  Jury*  the  Jadge  onght^  in  his  charge,  to  direct  them  that  the  corroboration  of 
an  accomplice  or  accomplices  onght  to  be  that  which  is  derived  from  unimpeachable  or  in. 
dependent  evidence,  as  distingnished  from  that  derived  from  the  earlier  statements  of  the  same 
Accomplice  or  the  statements  of  other  accompUcea ;  and  to  point  oat  the  danger  of  conyioting 
«tty  one  of  several  prisoners  charged  at  the  trial,  aboni  whose  idemtUp,  aa  one  of  the  persong 
committing  the  crime,  the  accomplice  testimony  is  not  corroborated.  The  accomplice  often 
knows  all  the  eircomsiancest  and  may  speak  trnly  abont  them,  and  yet  may  pat  soma  innocent 
man  in  his  own  place  or  that  of  some  other  gnilty  person. 

Per  Curiam.— The  appeals  of  the  prisoners  9  to  12   and  14  were 

admitted  in   order  to  see   whether  the  Sessions  Judge^  had  given   sufficient 

directions  to  the  Jury  to  guide  them  in  their  estimation  of  the   testimony 

of  the  two  dacoits  who  were  examined  as  witnesses  after  they  had  accepted 

a  tender  of  pardon  made  under  the  Code  ot  Criminal  Procedure.    The  cases 

against  these  appellants  differ  from  those  against   the  other   priscmers 

^Criminal  Buling  9  of  1896.    Criminal  application  for  Revision  Na  374  of  1896. 

tCriminal  Appeal  No.  89  of  1896. 
^\Criminai  BuUmg  10  of  1896.    Criminal  Appeals  Nos.  888,  889,  890  of  1895, 
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Jointly  tried.  These  appellants  have  never  confessed ;  and  no  stolen  pro- 
perty was  found  with  them.  We  think  the  Judg^  onght  to  have  been 
clearer  in  directing  the  Jury  that  the  corroboration  of  the  accomplice  or 
accomplices  ought  to  be  that  which  is  derived  from  unimpeachable  or 
independent  evidence,  as  distinguished  from  that  derived  from  the  earlier 
statements  of  the  same  accomplice  or  the  statements  of  another  accomplice 
witness:  Risgima  v.  MaUappa  (1),  Regina  v.  Badku  (2),  otherwise  two  com- 
panions in  guilt  might  get  off  by  confessing  and  falsely  accusing  two  inno- 
<}ent  persons. 

Again  the  learned  Judge  was  not  explicit  in  pointing  out  the  danger 
of  convicting  every  one  of  the  prisoners  about  whose  identity  as  one  of  the 
persons  committing  the  crime  the  accomplice  testimony  was  not  corrobo- 
rated :  Begina  v.  Budhu  (2).  This  danger  is  much  discussed  by  Sir  Bamea 
PeaoookO.  J.  in  Qu,eenv.  Eldhai  Bua  (3)  vrhere  Beginav.  Stul)be{i)  is 
followed:  as  nothing  is  more  easy  than  for  an  accomplice  to  accuse  an  inno- 
cent person  in  order  to  get  off  his  real  companion  in  guilt  and  to  attribute  to 
the  person  falsely  accused  acts  which  were  really  convicted  by  the  guilty 
•companion.  Reginav.  i%tt&6s  was  also  followed  hereby  Gouchj  O.J.  in 
Begina  v.  Imam  (5)  where  the  learned  Judge  says  **This  may  now  be  taken 
to  be  the  established  practice  in  England  and  it  would  certainly  be  unsafe 
to  depirt  from  it  in  India."  It  has  very  often  been  pointed  out  that  the 
accomplice  knows  all  the  circumstances :  he  may  tell  the  truth  about  them 
and  be  amply  corroborated  ;  but  at  the  same  time  he  may  have  his  own 
nefarious  reasons  for  naming  an  innocent  person  as  one  of  the  criminals 
present.  The  reason  may  be  piialice  or  a  desire  to  save  some  guilty  relation. 

The  next  question  is  whether  if  the  directions  in  the  charge  had  been 
fuljer  the  jury  would  have  acquitted  any  of  these  appellants.  It  is  difficult 
to  say  this  would  have  been  the  result.  For  the  jury  were  fully  aware 
from  the  charge  that  accomplices  ought  not  to  be  believed  unless  corroborated 
by  better  evidence  than  themselves.  It  was  pointed  out  that  one  wit- 
ness on  the  spot  had  sworn  to  the  identity  of  prisoner  9.  The  small  oorro^ 
borations  as  regards  each  of  the  other  appellants  were  also  pointed  out. 
The  jury  thus  knowing' wdl  that  thfoy  had  to  be  cautious  in  weighing  the 
evidence  brongltl  in  a  unanimous  verdict  of  guilty.  Theft^  appellants  were 
defended  by  pleaders  who  had  full  opportunity  and  right  to  urge  upon  the 
Jury  all  such  arguments  for  caution  as  are  found  in  the  well  known  oases 
in  which  Sir  Bo/mes  Peaeoek  and  Sir  Bieh&rd  Couch  hafve  set  the  reasons 
forth.  There  is  thus  no  sufficient  reason  for  this  Court  to  interfere.  It 
therefore  dismisses  all  these  appeals. 

(1)  11  Bom.,  H.  O.K.,  196.    (J)  I.  L.  R.,  1  Bom..  475,    (8)  B.  L.  R.,  Sapn  Vol.  4«i  •.  o.  5. 
W.  Bm  80.    (4)  Dears  C.  C,  565  ;  s.  a,  «5  L.  J,  M.  C,  16.    (5)  8  Bom.,  H.  C,  57. 
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97  Felrruary  1896.  Jibdihi  A  Ramadb^  JJ. 

Queeii-Bmppeas  v.  Hahadu  Vithoba.* 

Criminal  Procedure  Code  (Apt  X  qf  1882),  See.  fO^^^ommUting  Magisiraie^-OotifeMi—'^ 
Evindenee  record  c/* 

As  all  the  erldenee,  and  not  merely  a  part,  should  be  ready  at  the  trial,  it  is  the  dnty  of 
a  committiog  Magistrate  to  make  fall  aid  carefol  inqairj  into  the  alleged  ofi^nce,  and  to  record 
the  testimony  of  witnesses.  He  onght  to  do  this  er en  when  the  confession  of  the  aeensed  has 
been  recorded,  as  there  are  many  cases  to  show  that  confessions  are  often  retracted  at  the  trial. 
Per  Curiam. — The  reference  made  by  the  Sessions  Judge  suggests 
that  some  cYidence  was  produced  by  the  prosecution  which  the  Magistrate 
in  contravention  of  section  208  of  the  Oode  of  Criminal  Procedure  declined 
to  take.  But  there  is  nothing  in  the  reference  or  the  record  making  it 
clear  that  there  was  any  such  tender  and  refusal.  Thus  section  215  does 
not  empower  to  quash  the  committal. 

It  wasy  however,  plainly  the  duty  of  the  Magistrate  to  make  full  and 
careful  enquiry  into  the  alleged  rape  and  murder.  It  has  never  yet  been 
held  that  a  Magistrate  may  decline  to  make  such  an  enquiry  merely 
because  the  accused  has  confessed  and  the  confession  has  been  recorded. 
There  are  many  cases  which  show  that  confessions  are  often  retracted: 
audit  is  obvious  that  oZf  the  evidence  available  should  be  ready  at  the 
trial,  not  merely  a  part.  We,  therefore,  direct  the  Magistrate  to  act 
under  section  219  of  the  Code  of  Criminal  Procedure :  by  taking  full 
examinations  of  persons  acquainted  with  the  facts.  The  accused 
should  be  present. 


27  February  1896.  JiRDiNBdj  RiNADi  JJ. 

Queen-Bmppess  v.  Oanu  bin  MathaJLt 

Criminal  Procedure  Code  {Act  X  of  ISB^),  Section  i^B-^Evidence  Act  {I of  197%\  Sec 
tion^^-Confessicne^SeseioniJudge—Jur^. 

In  trial  by  jarj,  il  is  the  duty  of  the  Sessions  Judge  to  determine  whether  confessions  re- 
tracted at  the  trial  are  admissible.  If  he  finds  them  to  be  irrelevant  nnder  Section  84  of  the 
Indian  Evidence  Act,  he  thonld  so  direct  the  Jnrj.  If  there  is  no  evidenca  on  the  record  show- 
ing that  tbej  are  invalid  bj  reason  of  anj  improper  inducement  or  threat,  thej  should  go 
to  the  jorf  with  a  direction  that  in  the  absence  of  evidence  it  is  not  to  be  presumed  that 
they  are  inadmissible. 

Per  Curiam. — It  was  the  duty  of  the  Sessions  Judge  to  determine 
whether  the  retracted  confessions  were  admissible:  ImpercUrix  v.  BaUaipa 
(1).  Khe  found  them  to  be  irrelevant  under  section  24  of  the  Indian  Evi- 
dence Act  he  should  have  so  directed  the  Jury  :  6ee  Moore^a  case  (2).  There 
appears  to  be  no  evidence  on  the  record  showing  that  the  confessions 
made  to  the  European  Magistrate  on  the  28th  August  and  16th  September 

•Criminal  Ruling  \l  oj  1896.     Criminal  Reference  Mo.  34  of  1S96. 

^Criminal  Ruling    IS  of  1S96.    Criminal  Appeal  No.  40S  of  1896. 

(1)  Cr.  R.,  6S  of  1894.    (S)  Denison*s  C,  C,  626. 
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were  invalid  by  reason  of  any  improper  inducement.  We  think ,  therefore, 
they  should  have  gone  to  the  Jury  with  a  direction  that  in  the  absence  of 
evidence  it  is  not  to  be  presumed  that  they  are  inaflmissible  :  Regina  v. 
Balvant  (3)  approved  of  in  Queati  Empress  v.  Oharya  (4). 

The  Sessions  Judge  among  other  observations  said—''  The  mere  fact 
of  the  withdrawal  suggests  that  it  (the  confession)  was  obtained  in  an  im- 
proper manner:"  We  do  not  think  this  remark  was  made  as  a  direction  of 
law,  as  it  is  contrary  to  the  above  rulings.  We  take  it  to  be  an  expression 
of  the  learned  Judge's  opinion  on  the  value  of  a  retracted  confession  as  a 
matter  of  prudence  and  although  we  do  not  concur  in  so  broad  a  statement 
About  retracted  confessions  and  will  lay  down  no  binding  rule,  we  cannot 
say  that  a  Judge  has  not  a  right  to  state  to  the  Jury  his  views  on  such  a 
matter  provided  he  states  them  as  such  matter  of^fa(5l  and  not  as  direction 
of  law.  The  Judge  went  on  to  leave  the  confessions  to  the  Jury  to  be  treat- 
ed from  the  point  of  view  of  prudence  by  them  under  the  light  of  their 
own  experience  as  the  Judges  of  the  facts.  Oa  examining  the  whole 
charge  we  cannot  hold  that  there  was  misdirection.  We,  therefore,  dis- 
miss the  appeal. 


i97  February  1896.  Jabdinb  &  Ranadb  J  J. 

Queen-BmppesB  v.  BayaJI  Laxman.* 

Criminal  Procedure  Code  {Aet  X  of  ISS2).  Sees.  174,  495^Inquest  proceedings'-' 
Beviiiim—High  Court. 

It  is  not  open  to  the  High  Coart  to  reriBe  nnder  section  435,  Criminal  Procednre  Code, 
the  inqoest  proceedings  held  bj  a  Magistrate  under  section  174  of  the  Code.  In  re 
Trosflokyanaih  Biiwas  (I),  followed. 

Per  Curiam.— The  Jury  were  made  aware  of  the  fact  that  the 
•Ghambhar  boys  Eondia  and  Krishna  had  materially  altered  their  state- 
ments. The  Jury  must  also  have  noticed  the  demeanour  of  the  two  eye- 
witnesses the  Eunbi  children  Ganpat  and  Balya  as  also  of  the  witnesses 
Laxman  and  Yesu.  The  fact  that  the  name  of  the  murderer  was  not  in  the 
PatePs  report  was  also  before  the  Jury.  The  reason  why  the  Patel  held 
no  inquest  on  the  day  of  the  murder  the  6th  November  appears  to  have 
been  that  he  was  engaged  on  enquiries  and  in  finding  out  where  the 
prisoner  was  as  Laxman  had  informed  against  the  prisoner  it  is  not 
explained  why  after  the  Patel  had  arrested  him  the  Head  Constable  should 
have  at  once  released  him,  nor  why' he  should  have  been  at  large  until  the 
arrest  made  on  the  9th  November.  As  to  the  report  of  the  Chief 
Constable's  investigation  under  section  174  of  the  Code  of  Criminal 
Procedure,  it  does  not  appear  that  the   law   requires   a   statement   to  be 


(8)  11  Bom.,  H.  C,  137.    (4)  I.  L.  IL,  19  Bom.,  72S. 
(I)  I.  L.  R.,  8  Cal.,  742.    *Conflrmation  case  No.  1  of  189S. 
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entered  at  to  who  killed  the  person  killed.  If  Government  or  the  superior 
ofllcer  has  not  required  mjLeh  a  statement  to  be  entered,  there  is  no  reason 
why  the  Court  should, comment.  We  do  not  know  whether  a  Magistrate^ 
was  informed  under  section  174  :  but  his  inquest  is  not  a  matter  open  ta 
the  revision  of  the  High  Court  under  section  435  :  In  re  Traylol^anath 
Biswas  (2).  The  whole  evidence  has  been  clearly  laid  before  the  Jury. 
The  Court  confirms  the  conviction  and  sentence. 


5  March  1896.  Jibdinb  &  Banadb,  JJ^ 

QuMn-BmpPMS  v.  Shldlliiffapi>a.* 

P^nal  Code  (Aet  XLTof  IWO),  See.  lU^-^Abetment^Oath^Aeemnplieet  depotiHom  ijf— 

Magistrate. 

Mere  pretence  at  the  commlMion  of  an  ©ffence  l8  not  abetment  of  It,  if  the  person  present 

has  no  anthoritf  to  interfere. 

When  a  Police  Oonitable  makes  an  arrest  in  a  Tillage,  the  Code  of  Criminal  Piooednre 
applies  to  it,  and  the  responsibilitj  is  of  the  Constable  and  not  of  the  Police  Patel  who  has  no 
power  to  interfere. 

A  Magistrate  should  not  put  persons  on  oath  unless  he  is  satisfied  of  his  anthoritj  so  to  do, 
for  it  may  be  an  oppression. 

A  oonvictlOQ  based  on  the  totally  nncorroborated  story  of  an  accompUce  is  bad  in  law. 

Where  a  person  makes  one  statement  when  questioned  on  oath  before  a  process  to  compel,, 
his  appearance  is  issued,  and  makes  a  different  statement  in  his  defence  when  put  at  the  trial 
he  cannot  on  this  fact  alone  be  couTicted  under  sections  114  and  ISl  of  the  Indian  Penal  Code. 
The  burden  of  proof  in  such  a  case  lies  on  the  prosecution  and  the  proper  material  for 
judgment  is  the  testimony  as  to  what  specifics  acts  the  accused  did  and  what  particular  words 
he  used. 

This  was  a  reference  made  by  the  Sessions  Judge  of  Dharwar  under 
the  provisions  of  section  438,  Criminal  Procedure  Code.  The  accused 
Shidlingappa,  a  Police  Patel  of  the  village  of  Kummur,  was  convicted  by 
the  First  Class  Magistrate  of  Dharwar  of  abetment  of  offences  under  section 
342  and  161,  Penal  Code,  wrongful  confinement  and  bribery,  and  was 
sentenced  to  pay  a  fiae  of  Rs.  25  on  each  charge.  The  principal 
in  this  case  was  a  Police  Naik  by  name  Balaji  who  was  sentenced  to 
imprisonment  for  three  months  for  each  offence,  but  the  sentences 
were  reversed  on  appeal  by  the  Sessions  Judge  of  Dharwar.  The 
Sessions  Judge  was  of  opinion  that  both  the  Naik  and  the  Police  Patel 
were   wrongly  convicted,  and  he  summarized    the  reasons  as  follows: 

(1)  rhe  charge  of  wrongful  confinement  was  held  proved  against  both 
Patel  and  Naik  not  on  the  evidence  tendered  for  the  prosecution,  but  on  a 
statement  of  the  Police  Patel  which  was  not  only  inadmissible  as  against 
the  Naik,  but  in  itself  was  a  complete  denial  of  the  truth  of  that    charge ; 

(2)  The  charge  of  bribery  was  held  proved  against  the  Naik  on  the  un- 
corroborated statement  of  an  accomplice.    (3)  The  evidence  for  the  pro- 

(S)  I.  L.  B^  8  Gal.,  742.  •Criminal  Bmling  18  of  1S9C.  Criminal  Beference  No.  10  of  1S96» 
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seoution,  which  the  Magistrate  hardly  considered  at  alibis  full  of  im  pro* 
babilities,  contradictions  and  inconsistencies.  (4)  The  evidence  for  the 
defence  was  entirely  ignored  by  the  Magistrate  on  the  ground  that  it  did 
not  agree  with  the  Patel's  statement  above  alluded  to.  (6)  The 
Magistrate's  proceedings  in  the  initiation  of  the  prosecution  were  ultra 
vvres  and  irregular. 

Upon  these  considerations,  the  Sessions  Judge  was  led  to  believe  \vt 
the  innocence  of  the  accused  and  consequently  he  made  this  reference, 
observing. — ''To  a  Police  Patel  a  conviction  of  abetment  of  offences  punish- 
able under  sections  342  and  161  means  of  course  ruin  for  life,  as  proceed- 
ings are  certain  to  jbe  taken  for  his  dismissal  from  office  and  on  this  ground 
chiefly  I  would  ask  their  Lordships,  in  the  event  of  their  agreeing  with 
my  view  of  the  case  to  set  aside  the  convictions  and  order  a  refund  of  the^ 
fine  paid  by  the  Patel." 

Jardins,  J. — This  Court  has  in  Criminal  Rulings  42,  44  and  45 
of  1895  pointed  out  the  need  of  careful  enquiry  into  complaints  against 
village  officers.  They  are  exposed  to  the  danger  of  false  charges  being 
made  against  them  ;  and  it  is  of  great  importance  that  Magistrates  use 
the  Procedure  intended  to  secure  fair  trial.  The  Magistrate's  finding  is 
defective  on  matters  of  fact  because  he  did  not  comply  with  section  367 
of  the  Code,  which  required  him  to  state  the  points  for  decision,  as  was 
pointed  out  in  Re  Shivappa  (1).  There  is  no  finding  as  to  what  the  abetment  of 
wrongful  confinement  for  which  the  Patel  has  been  convicted  consisted  in. 
The  Magistrate  has  not  found  that  any  complaint  was  made  to  the  Patel. 
One  complainant  accuses  the  Head  Constable  only  of  putting  him  in  arrest. 
The  other  first  said  that  this  Constable  and  the  Patel  both  did  it ;  but  in 
cross-examination  he  exonerated  the  Patel.  He  is  contradicted  by  Ninga 
who  called  him  to  the  Chowki.  There  is  no  evidence  that  the  Patel  joined 
in  the  arrest ;  and  in  fact  all  the  evidence  for  the  prosecution  which  the 
Magistrate  believed  shows  that  the  enquiry,  arrest  and  confinement  were 
acts  of  the  Constable.  The  Magistrate  was  therefore  bound  to  frame  an 
issue  to  be  determined  on  such  well-known  laws  as  the  Code  of  Criminal 
Procedure,  the  Village  Police  Act,  and  the  District  Police  Act,  whether  the 
Patel  had  any  power  to  terminate  the  confinement.  The  Magistrate  has 
not  alluded  to  these  laws.  He  seems  to  have  held  that  the  Patel  had  some 
such  power  to  interfere  with  the  Head  Constable  and  that  his  presence  with- 
out interference  was  an  illegal  omission.  This  is  not  the  law.  After  the 
Constable  had  made  an  arrest  the  Code  of  Criminal  Procedure  applied  and 
the  responsibility  was  his.  There  is  nothing  to  show  that  the  Patel  advis- 
ed that  the  complainants  should  be  kept  in  custody,  and  that  the  constable 

(1)  I.  L.  B.,  16  Bom.,  11. 
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should  not  report  the  arrest.    The  Magistrate  also  failed  to  frame  an   isiue 
whether  there  was  any  reasonable  cause  for  the  arrest.     The  reasons  which 
we  have  given  require  us  to  set  aside  the  oonvictiou  under  sections  342  aad 
114  of  the  ladian  Penal  Code.  The  Magistrate  has  also  convicted  the  Patel 
of  abetment  of  the  Constable  in  accepting  Rs.  6  as  a  bribe  to  release  the  com* 
plainants.    The  learned  Judge  is  right  in   objecting  to  the  Patel  being  con- 
victed on  the  uncorroborated  testimony   of  the  accomplice  who  says  he 
volunteered  and  paid  this   bribe.    The   accomplice  only  incriminate  the 
Patel  by  putting  words  into  his  mouth,  a  kind  of  evidence  that  can  be  falsely 
given  at  any  time.     On  this  point  also  the  accomplice  is  discrepant.     He 
is  contradicted  by  the  two  complainants  on  the  importai^t  question  whether 
as  was  natural  he  informed   them  next  day  of  this  bribe  on  their  account. 
They  say  he  did  not.     The  Magistrate  has  thus  convicted   not  merely  on  a 
totally  uncorroborated  story   of  an  accomplice  but  on  one  which  is   contra- 
dicted by  the  two  complainants.     The  official  has  thus   been   deprived  of  a 
prot^tion  of  the   highest   importance  to   officials,  viz.,  of  the  rule   about 
accomplices.  We  draw  attention  to  the  Courts  rulings  in  Qy^eevrEmpressy. 
Magmdal  (2)  Queen-Empress  v.  Ghagan  (3)  and  Q^eeofi'Empreea  v.  Karigano* 
da,  (4).    The  delay  of  eight  days  in  making  any  complaint  and  then  sending 
the  complaint  in  a  letter  through  the  Post  were  circumstances  which  made 
the  Magistrate  distrust  the  story.     He  ought  therefore  to  have  done   what 
section  202  requires,  to  have  examined  the  complainants   if  he  thought  it 
was  right  to  take  any«notice  and  to  have  postponed  any  process  against  the 
Constable  and  Patel.     Instead  of  doing  this  he  sent  for  and  examined  the 
Constable  and  Patel.    He  even  put  them  on  oath.     Whether  they  were  then 
accused   persons  who  must  not  at  all  be  examined  on  oath  as  is    said  in 
saction  342  of  the  Code  of  Criminal  Procedure,  and  in  section  6  of  Act  X  of 
1873,  is  a  matter  we  need  not  decide   without  argument :     see  Queon^ErO' 
press  V.  Mona  Puna  (5).  But  the  procedure  used  is  contrary  to  the  spirit  of 
the  law;      A   Magistrate   should   not    put     persons   on  oath    unless  he 
is  satisfied  of  his  authority  so  to  do,  for  it   may   be   an  oppression  :     Oath 
-ex-ofido  oase  (6);  In  re  Oanesh  8athe  (7).     As  the   learned  Judge   points 
^ut  and  the  Magistrate's  judgment  shews,  the  ^conviction   is   based  chiefly 
on  the  fact  that  what  the  Patel  said  when  thus   questioned   on  oath   was 
different  to  the  defence  made  at  the  trial,  where  as  the   burden  of  proof  lay 
on   the   prosecution   and   the   proper   materials  for  judgment    was     the 
testimony  as  to  what  specific  acts  the  Patel  did  and  what  particular   words 
he  said.     For  these  reasons  the  conviction  under  sections  114   and   161   of 
the  Indian  Penal  Code  must  be  set  aside. 

(2)  I.  L.  R.,  14  Bom.,  115.    (S)  I.  L.  R.,  U  Bom.,  331.      (4)  I.  L.  R.,  19  Bom.,  SI. 
(5)  I.  L.  R.,  IS  Bom.,  S6S.    (6)  6  Goke  R.,  S27.    (7)  I.  L.  R.,  13  Bom^  6S1. 
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Ranade,  J. — I  agree  in  thinking  that  the  conviction  of  the  Patel  on 
the  double  chfirges  must  be  set  aside.  It  is  not  clear  whether  sanc- 
tion had  been  asked  for  before  he  was  placed  on  trial.  The  charge 
under  section  161  rests  solely  on  the  evidence  of  the  person  who  profess 
to  have  paid  the  bribe.  None  of  the  independent  witnesses  know  any* 
thing  about  it  and  the  complainant  and  his  cousin  also  deny  all  know* 
ledge.  Even  Timangawda  who  offered  the  bribe  says  he  gave  it  to  the  - 
Naik  out  side  the  chowki,  while  the  Patel  sat  in  the  chawdi.  Tamangawda 
himself  by  his  own  accord  is  the  principal  offender  and  his  evidence  is 
worthless,  and  should  not  have  been  believed.  The  Magistrate's  view 
that  he  would  have  disbelieved  the  evidence  if  it  had  been  corroborated  is 
plainly  not  in  accordance  with  the  rulings  of  this  Court.  As  regards  the 
other  charge  also  the  complainant's  story  is  that  he  and  his  cousin  were 
detained  24  hours.  Tliey  made  no  complaint  for  nine  days  and  even  then 
sent  the  complaint  by  post.  They  were  not  formally  examined  on  oath 
till  many  days  after  the  Patel  had  been  examined  on  oath,  and  thi» 
deposition  on  oath  was  used  and  relied  upon  as  the  principal  evidence 
against  the  Patel  to  discredit  his  denial  of  the  charge.  The  whole  of  this- 
proceeding  was  very  irregular.  The  evidence  such  as  it  is  on  this  charge 
also  assigns  to  the  Patel  a  very  subordinate  position.  He  was  either 
silent  or  did  not  resist.  The  complainant  admittedly  went  to  their  homes 
for  meal.  The  evidence  shows  that  there  has  been  much  exaggeration 
throughout.  The  Police  evidence  for  the  defence  should  not  have  been 
so  summarily  disposed  of.  For  the  reasons  stated  by  the  Sessions  Judge,. 
I  would  set  aside  the  conviction  on  both  charges. 


16  March  1896.  Jabdinb  &  Binadb,  JJ» 

Queen-Emppess  v.  MhatapJI  Dapku.* 

Criminal  Procedure  Code  (Act  X  of  18S8),  See,  ^S^—Magistrate-^Charge-^DUoharge, 
Where  in  a  warrant  case,  the  Magistrate  believes  the  evidence,  it  is  his  daty,  on  arrival 

at  the  stage  to  which  section  354  of  the  Criminal  Procedure  Code  applies,  to  frame  a  charge,. 

it  is  not  competent  to  him  to  discharge  the  accased  under  section  i59  merely  on  tlie  ground 

that  the  complainant  did  not  appear  on  the  da^  fixed. 

The  complainant  preferred  a  complaint  under  section  504,  Indian 
Penal  Code,  to  the  Third  Class  Magistrate  of  Kopargaon.  The  Magistrate 
fixed  the  19th  November  1895  for  the  hearing  of  the  case.  The  evidence 
for  the  prosecution  was  all  taken  on  that  day  including  that  of  the  com- 
plainant. The  Magistrate  wished  to  examine  some  witnesses  on  behalf  of 
Government  before  framing  a  charge  and  30th  November  1895  was  ap- 
pointed for  the  next  hearing.  The  summons  not  having  been  served  on  the 
""^  "  *Oriminal  Ruling  14  oj  1S9S.  '-  ' 
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persons,  fresh  summons  were  issued  for  the  attendance  of  the  witnesses  on 
the  9th*  December  1895.  On  that  date  the  accused,  who  K|[ere  on  bail  did 
not  appear  before  the  Oourt  in  time  and  warrants  were  therefore  prepared 
against  them.  In  the  meanwhile,  they  appeared  at  2  P.M.,  on  the  same 
day  and  the  proceedings  were  adjourned  to  the  14th  idem,  of  which  date 
the  parties  were  informed  by  the  Court.  The  complainant  failed  to  appear 
-before  the  Court  on  the  14th  and  the  Magistrate  discharged  the  accused 
under  section  259,  Criminal  Procedure  Code. 

The  District  Magistrate  of  Ahmednagar  rrferred  the  case  to  the  High 
Court  observing : — ^'  In  my  opinion  the  discharge  was  improper  as  the 
-complainant  had  given  all  his  evidence  and  there  was  no  necessity  of  his 
•being  present  at  a  later  stage  of  the  case  unless  specially  ordered.  Though 
the  case  is  one  which  can  lawfully  be  compounded  and  no  charge  was 
framed  against  the  accused,  I  do  not  think  the  Magistrate  acted  rightly 
in  discharging  the  accused.  It  appears  to  me  that  the  words  '^  any  day 
fixed  for  the  hearing  of  the  case ''  in  Criminal  Procedure  Code,  section  259, 
can  only  apply  to  the  day  fixed  for  the  proceedings  to  begin,  so  that  com* 
plainant's  evidence  may  be  taken.  There  would  apparently  be  no  meaning 
in  forcing  a  complainant  to  keep  on  attending  Court  day  after  day,  through 
all  the  stages  of  the  case,  though  he  had  given  his  evidence  and  was  no 
longer  required  for  any  purpose." 

Per  Curiam. — The  case  differs  from  Criminal  Ruling  No.  54  of  1890, 
hecause  there  a  charge  had  been  and  here  none  had  been  framed.  We 
think  that,  if  the  Magistrate  believed  the  evidence,  it  was  his  duty  on 
arrival  at  the  stage  to  which  section  254  of  the  Code  of  Criminal  Procedure 
applies  to  have  framed  a  charge  and  not  to  have  discharged  under 
section  269.  There  is  nothing  to  show  whether  he  believed  it  or  not. 
Even  if  he  used  his  discretion  wrongly  we  do  not  think  it  desirable  to 
revive  the  prosecution  on  the  trivial  chlirge  at  this  distance  of  time. 


1^  March  1896.  Jardtni  A'  Baitadi,  JJ. 

Qtteen-Bmppess  v,  Dhondi  bin  Raojl.* 

OrimiMl  Proeedure  Code  (Ac$  X  of  ISS8),  See.  ^VT-^Svidenee  Act  {I  tf  ISTS),  8§c.  114, 
m  {h)^EM»9io§^AhempWto-'-^e<trnlhd^^ 

In  a  trial  by  Jarj»  the  Sesfieiis  <lodge  shoald  In  hU  dtrecttoD  add  x%  what  taction  114, 
Illnstratiea  B«  of  the  Indian  Bvidenee  Act  says  of  an  accompUc^  the  direction  ahoot  corrobora- 
tion* as  to  each  priioner,  as  laid  down  long  ago  in  Beg.  t.  Imam  (I). 

Pbb  Curiam  : — We  are  of  opinion  that  in  the  case  of  this  prisoner 
the  Sessions  Judge  should  have  added,  to  what  section  114,  Illustration  B, 
of  the  Indian  Evidence  Act  says   of  an  accomplice  the  direction  about 
(I)  8  Bom.,  H.  G«,  57.    *OHminal  Ruling^  16  of  1S96.    Criminal  Appeal  No.  39  cf  ISM. 
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<iorroboratioQ  as  to  each  priFoner,  for  this  was  laid  down  as  long  ago  as 
Regina  v.  Imam  (2).  We  think  that  the  witness  Krishna's  uncorroborated 
story  about  the  receipt  of  the  Kargota  from  the  prisoner  required  further 
observations  from  the  Sessions  Judge  ;  and  the  Jury  should  have  been  asked 
to  notice  that  a  persoa  who  keeps  property  proved  to  be  stolen  is  under 
a  temptation  to  charge  some  one  else  as  an  earlier  guilty  receiver. 

We  think  also  that  the  general  remarks  on  the  accused  at  the  end 
of  the  charge  might  influence  the  Jury  to  mistake  the  facts  and  suppose 
that  this  prisoner  had  claimed  some  of  the  stolen  property  and  had  held 
possession  of  golden  ornaments  stolen,  which  was  not  the  case.  Being 
of  opinion  that  the  prisoner  has  been  prejudiced  by  the  omissions  in  the 
charge,  the  Court  reverses  the  conviction  and  sentence  and  acquits  the 
prisoner  and  on  consideration  of  the   evidence  refrains   from  directing  a 

new  trial. 

12  March  1896.  Jabdinb  &  Ranadi,  JJ. 

Queen-EmppoBS  v.  RanUi  BapuJI.* 

Criminal  Procedure  Code  {Act  X  of  1882),  Sec.  ISb^DisMct  Magisirate^Tranifer  of 
€a$e  ^-Oantonement  Magistrate-^Jurisdietion. 

Where  a  District  Magistrate  made  a  reference  to  th6  High  Court  for  the  transfer  of  a 
case  before  a  Cantonement  Magistrate  in  which  the  accused  werd  alleged  to  have  conunitted 
an  offence  under  sectiea  498,  Indian  Penal  Code,  to  another  District  in  which  the  offence 
was  alleged  to  have  occurred,  the  High  Court  declined  to  pass  any  order  holding  that  if  the 
facts  relevant  to  section  498  occurred  in  the  other  District  and  if  the  Cantonement  Magistrate 
was  empowered  under  section  186,  Criminal  Procedure  Code,  he  could  deal  with  the  matter 
under  that  section;  and  if  he  was  not  so  empowered  and  he  found  that  he  was  without 
jurisdiction  under  Chapter  XV,  he  could  decline  to  exercise  jurisdiction ;  and  also  that  the 
District  Magistrate  could  himself  make  the  enquiry  requisite  under  section  628  and  could 
transfer  the  case  to  his  Court  under  section  628,  the  Cantonement  Magistrate  being  expressly 
made  subordinate  to  hiqi  by  Act  XUI  of  1889,  section  7. 

Per  Curiam. — If  the  facts  relevant  to  section  498  of  the  Indiaa 
Penal  Code  occurred  in  the  District  of  Poona  and  if  the  Cantonement 
Magistrate  is  empowered  under  section  186  of  the  Code  of  Criminal 
Procedure  he  can  deal  with  the  matter  under  that  section.  K  he  is  not 
so  empowered  and  he  finds  that  he  is  without  jurisdiction  under  Chapter 
XV  he  can  decline  to  exercise  jurisdiction.  We  are  also  of  opinion  that 
the  District  Magistrate  can  himself  make  the  enquiry  requisite  under 
section  186  and  may  transfer  the  case  to  his  Court  under  section  528  as 
the  Cantonement  Magistrate  is  expressly  made  subordinate  to  him  by 
Act  XIII  of  1889,  section  7,  and  the  reasons  of  the  decision  in  Queen^ 
Empress  y.  Porya  Oopal  (1)  apply.  The  Court,  therefore,  returns  the 
record  to  the  District  Magistrate. 

(2)  3  Bom,  H.  C,  57.    *Criminal  Ruling  16  qf  1896.    Criminal  Reference  No.  29  of  1896. 

(1)  I,  L.  R.,  9  Bom.,  100. 
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16  Mar^h  2896,  Jabdivb  &  Banadb,  JJ. 

Queen-BmiipeMi  v.  Faldpa  bin  Venkappa.* 

86»9ion9  Judge^-^my^Tmportant  teHiwumiet  to  be  read  over  to  the  Jurp-^Prdetioe* 
Where  a  trial  by  Jarj  it  a  long  one  the  Sessioni  Jadge  oaght  in  his  charge   read  orer  to 
the  Jarj  the  impcrtant  testimonies  in  the  trial. 

Per  Curiam. — The  coavictions  followed  the  verdicts  of  an  unanimous 
Jury  and  section  418  of  the  Code  of  Criminal  Procedure  applies.  The 
appeals  averred  misdirections  and  omissions  :  and  the  remarks  made  by 
the  Sessions  Judge  in  bis  charge  as  to  certain  important  witnesses  are 
not  fully  recorded.  He  made  comments,  but  we  do  not  know  what  these 
comments  were  ;  whether  or  not  he  tol4  the  Jury  that  witnesses  17  and 
18  deposed  merely  to  statements  put  into  the  mouths  of  prisoners,  each 
witness  being  uncorroborated  whether  he  pointed  out  that  witness  14  was 
not  seen  by  the  other  witnesses  relied  on  by  the  prosecution  or  that  the 
evidence  did  not  shew  what  has  become  of  the  pistol  or  gun.  All  this 
ought  to  have  been  pointed  out  and  the  heads  of  charge  should  have  shewn 
that  it  had  been:  Queen  v.  Kassim  (1).  The  trial  was  a  long  one  aud 
the  record  should  have  shewn  that  the  more  important  testimonies  were 
read  over  in  tid&nao :  Begirui  v.  Fatteckand  (2).  As  we  could  not  be  certain 
whether  the  case  had  been  laid  before  the  Jury  in  the  charge  as  the  law 
requires,  we  have  heard  the  appeal  as  if  from  a  Judge  with  assessors.  We 
are  now  of  opinion  that  the  Jury  must  have  had  the  facts  properly  before 
them.  Various  pleaders  appeared  for  the  different  prisoners.  The  charge 
deals  specifically  with  the  evidence  of  each  important  witness  and  as 
regards  each  prisoner. 

The  Court  now  dismisses  the  appeals. 


26  March  1896  Jabdikb  &  Ranadb,  JJ. 

Queen-BmppesB  v.  Pupshotam  Vanamall.t 

Penat  Code  {Aet  XLV  of\WO\  8eei.  186,  1S9,  606-Cia/ody,  rescue  from^Criminal 
Iniimidation. 

A  Constable  was  sent  to  fetch  to  a  Police  Inspector  lome  persons  from  whom  the  latter 
wished  to  make  inqniries  regarding  an  offence.  The  order  to  attend  was  evidently  not 
in  writing.  While  the  Constable  was,  accordingly,  taking  two  persons  with  him,  the  accused 
came  an  and  threatened  them  both  and  the  Constable  with  the  Head  Constable's  rengeance, 
and  as  a  conseqoenee,  the  two  persons  refused  to  accompany  the  Constable  who  had  to  go  with- 
out them.  The  Magistrate,  on  these  facts,  convicted  the  accused  of  offences  under  sections  1S6 
and  IS9,  Indian  Penal  Code  :— 

Held,  that  as  an  order  under  Section  160,  Criminal  Procedure  Code,  must  be  in  writing. 
Jind  a  person  summoned  under  such  order  cannot  be  forcibly  compelled  by  the  person  serTing 
the  order  to  attend,  the  presence  of  the  Constable  with  the  two  persons  (who  were  not  nnder 

•Criminal  Appeal  Nos.  SSand  80  of  1896.     (1)  28  W.  R.,  3S.    («)  6  B  H.  C.  R  ,  98. 
iOriminal  Bulmg  IS  of  1S96.    Criminal  Applications  for  Revision  No,  82  of  1S96. 
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daress)  was  an  ordinarj  circamstancj  and  not  a  diacharge  of  daty,  and  that,  therefore,  the 
accnsed  was  not  gniltj  of  an  s^ence  under  section  180  : 

(2)  that  the  act  of  the  Seemed  properly  fell  within  the  terms  of  section  506,  Indian 
Penal  Code. 

Per  CaRiAM. — The  prisoner  Purshotam  has  been  convicted  under 
sections  186  and  189  of  the  Indian  Penal  Code.  A  question  may  be  raised 
whether  in  section  186  the  word  '  obstructs  '  applies  to  mere  words  used 
in  a  threatening  manner  :  see  Regina  v.  Posten  (1),  Regina  v.  BJuxgtidaa  (2), 
Regina  v.  Connon  (3),  Queen-Empress  v.  Thimmdohi  (4),  and  Queen-Empreaa 
V.  Sommanna  (5).  Mr.  Inverarity,  however,  urged  that  the  condition  in 
section  186  that  the  public  servant  obstructed  **  in  the  discharge  of  his 
public  functions  "  is  not  found  here.  The  facts  found  are  that  the  Consta- 
ble had  been  sent  to  fetch  to  the  Police  Inspector,  some  persocs  from 
whom  the  latter  wished  to  make  inquiries.  There  is  no  evidence  that  the 
order  to  attend  was  in  writing.  The  Courts  below  think  the  Constable 
was  bound  to  fetch  them  under  section  51  of  the  Bombay  Police  Act,  1890. 
We  point  out  that  the  Constable  is  thereby  bound  to  obey  lawful  orders 
only.  If  the  Police  Inspector  were  engaged  in  an  investigation  under 
Chapter  XIV  of  the  Code  of  Criminal  Procedure,  he  could  require  the 
atteudence  of  persons  within  certain  limits  who  are  acquainted  with 
the  matter.  But  under  section  160  this  must  be  done  by  written  order  • 
and  it  is  left  to  the  person  summoned  to  obey,  and  neither  the  Inspector 
nor  his  subordinate  may  compel  that  person  by  force,  any  more  than  a 
bailiff  can  compel  a  man  summoned  on  a  Jury.  This  has  long  been  settled 
law  :  Queen  v.  Befvarising  (6).  If  then  by. the  word  *'  fetch  "  or  "  take  " 
is  meant  "  compel  to  go  "  to  the  Police  Inspactor,  the  Court  below  should 
have  pointed  out  that  the  fetching  or  taking  was  irregular  and  might  be 
an  oppression.  But  it  is  not  found  that  the  witnesses  were  under  duress  • 
and  therefore  we  need  not  consider  whether  section  186  would  apply  to  a 
rescue  from  illegal  custody.  It  does  not  appear  either  that  the  Constable 
was  acting  as  a  pedagogue  to  show  them  the  road  ;  ;and  we  therefore  treat 
his  presence  as  an  ordinary  circumstance  and  not  a  discharge  of  duty  • 
and  hold  that  the  proper  section  of  the  Penal  Code  is  section  506  which 
punishes  criminal  intimidation.  This  Court,  therefore,  changes  the 
conviction  under  section  186  to  section  506.  There  appears  to  be  no  reason 
for  interfering  with  the  conviction  under  section  189.  The  Court  sees  no 
reason  to  interfere  with  the  sentences.  The  defence  being  alnhi  and  simple 
denial,  the  prisoner  made  no  attempt  to  extenuate  the  quality  of  his  acts 
On  the  facts  found  we  must  hold  him  to  be  a  volunteer  in  the  cause  of  in- 
justice and  oppression  who  menaced  the  Constable  and  the  witnesses  with 

(I)  3  Bom.  H.  C,  184.    (8)  6  Bom.  H.  C,  51.    (8)  6  Bom.  H.  C.,  27.    (4)  L  L.  8„  iTMaT^Sr 
(6)  I,  L.  B.,  15  Mad.,  221.    («)  7  W.  B^  6. 
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future  ruin,  which  he  threatened  would  be  accomplished  by  future  corrupt 
and  oppressive  behaviour  of  the  Chief  Constable  under  whose  jurisdiction 
they  were. 


9  April  1896,  Jabdikr  &  Ranadi,  J  J. 

Queen-Bmppess  v.  Ball  Kom  Nasrappa.* 

P^Hol  Code  (Jet  XLFcf  18«0),  See.  II^Twq  deaihe-'OMe  Aet^Off^nee. 
Where  a  person  caiues  the   death  of  two  children  by  a  rash  and  negligent  act  committed 
at  the  same  time  and  place,  he  can  be  conTictedfor  the  offence  as  one  act,  and er  section   71, 
Indian  Penal  Code, 

In  this  case,  the  accused  caused  the  death  of  her  two  children  by  a 
rash  or  negligent  act  committed  at  the  same  time  and  place.  She  was, 
thereupon,  tried  by  a  Sessions  Judge,  who  convicted  and  sentenced  her 
under  section  304  A  of  the  Indian  Penal  Code  to  eighteen  months'  rigorouB 
imprisonment  in  respect  of  the  death  of  each  child.  The  accused  preferred 
an  appeal  to  the  High  Court. 

Order. — The  Court  thinks  that  section  71  of  the  Indian  Penal  Code 
applies  {Beg.  v.  Dod  Basaya  and  another  (1),  Reg.  v.  Dvna  Sheikh  (2), 
Beg.  V.  TrtLeman  (3)  and  Reg.  v.  Davre  (4))  and  therefore  reduces  the  term 
of  sentence  to  two  years  and  also  changes  it  to  simple  imprisonment. 


9  April  1896,  Jabdinb  k  Banadk,  JJ. 

Queen-Emppess  v*  Abduppahman  Sald.f 

Mwrder-^Oemvietion^Sentenee. 
The  sentence  consequent  opon  a  conviction  for  marder  mnst  be  death.    If  there  exist  anf 
gronnds  for  mercjr,  that  circumstance  will  have  to  be  considered  by  the  Crown  or  its  execntife 
minister :  and  all  that  a  Court  of  justice  can  do  is  to  submit  a  recommendation  after  passing  the 
sentence  of  the  law. 

Per  Curiam:— The  prisoner  was  charged  with  culpable  homicide 
amounting  to  murder,  and  to  this  charge  he  pleaded  guilty.  The  Consular 
Court  for  the  District  of  Uganda  convicted  him  for  that  he  did  wilfullj 
kill,  and  sentenced  him  to  be  imprisoned  and  kept  to  the  usual  local  prison 
labour  for  fourteen  years.  The  assessors  signed  the  proceedings  and  did  not 
dissent.  The  Consular  Court  took  evidence  and  gave  the  prisoner  oppor- 
tunity of  explaining  his  conduct.  From  the  minutes  of  evidence  and  the 
judgment  recorded  by  Mr.  Berkeley,  Her  Majesty's  Commissioner  and 
Consul  General,  it  appears  that  the  prisoner  was  a  private  in  the 
Soudanese  troops  ;  and  he  was  on  duty  at  the  time  preserving  order  in  the 
Market  place  at  Port  Victoria.  The  deceased  man  expressed  his  discontent 
at  the  small  price  given  him  by  a  purchaser  of  some  grass  he  brought  to 
sell. 

^Orimimal  Ruling  96  of  1896.  CHmlnal  Appeal  No  19  of  1896,    (1)  11  Bom.  H.  C.,  B. 
(2)  8  Beng.  L.  R.,  15,  (8)  S  C.  &  P.,  727.  (4)  8  F.  &  F.,  19.  fCriminal  Reference  No.  86  sf  im. 
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Whereupon  the  prisoner  pushed  him,  and   he  hit  the   prisoner   onee 
with  his  hand  and  then  once  with  a  stiek.    Then  as  an  eyewitness  deposes 
and  as  the  prisoner  confesses,  the  prisoner  loaded  his  rifle  with  a  cartridge 
and  shot  the  man  dead.    The   African   Order  in   Council   of   1889   makes 
provision   of  punishment    as    follows: — ''Art     65.     Every     Court     and 
authority  in  imposing  and  inflicting   punishments   shall   have  regard,   so 
far  as  circumstances  adYnit   and  subject   to  the   other   provisions   of  this 
order,  to  the  punishments  imposed  by  the  law   of  England    in   like   cases, 
and  to  the  mode  in  which  the  same  are  inflicted  in   England."     Among  the 
crimes  punishable  under  Art,  45  are  '^  any  acts   or   omissisons    which  are 
for   the   time     being    punishable     in     England,     on     indictment,     with 
death,    penal    servitude    or    imprisonment    as     treasons,     felonies,     or 
misdemeanours."      There  is  no  law   or    order    or    Regulation     known 
to  us  which  takes  the  present  matter  out  of  judicial  disposal   according 
to   the   law   of  England   so   far   as    circumstances    permit.      It   would 
appear  therefore  that  on  a  conviction   for   murder   the    sentence   must    be 
death;  and  that  any  grounds  for  mercy  would  have  to  be  considered  by  the 
Crown  or  its  executive  Minister,  and  not  by  the   Court   of  justice,   except 
by  submitting  a  recommendation  after   passing  the  sentence  of  the  law. 
The  Court  found  an  extenuating  circumstance  in   the  former   lawlessness 
of  the  country.  It  also  notices  the  facts  of  the  provocation.  The  presumption 
being  that  the  act  of  the  Court  was  right  and  proper,  we  have  to  determine 
whether  by  using  the  words  "  wilfully  kill  "  in  the  order  of  conviction,  it 
meant  to  find  the  offence  of  murder,   or   only  that   form   of  manslaughter 
which  in  India  is  punishable  under  section  304  of  the    Indian   Penal    Code 
as  culpable  homicide  not  amounting  to  murder,  but  with  an  intent  to  kill 
and  to  pass  a  sentence  similar  to  what  may  be  passed  in   England   under 
24   &  25   Vict,  0.    100,    s.  5,   which   allows   penal    servitude  for  life   or 
for  any  term  not  less  than  three  years,  a  minimum  extended  to  five   years 
by  the  27  &  28  Vict;  c,  47 — see   1   Russell  on   Crimes.     The  Judgment 
does  not  call  the  crime  murder,  but  records  that  it  is  "  very   serious-  "   it 
treats  it  as  a  very  serious  wilful  killing;   but   allows  for  the  provocation 
and  lawless  bringing  up  of  the  prisoner.  These  are  all  matters  which  would 
go  to  a  jury  in  dealing  with  the   question  whether  the  crime  was   man* 
slaughter  or  murder.     By  the  law  of  England   an   assault   and   battery  of 
such  a  nature  as  to  inflict  actual  bodily  harm  or  great  insult  is  a   provoca- 
tion to  the  person  assaulted  ;  and  the  fact   that  the  killing  occurred  at  once 
would  be  pleaded  as  some  evidence  that  the  slayer  had   lost   his   power  of 
self-control   through  the  provocation.     It  may  be  that  the  Consular  Judge 
and  the  assessors  took  a  somewhat  lenient  view  of  the   case  influenced  by 
such   considerations,  and   meant   to  convict   of  manslaughter  ;    and  this 
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would  account  for  the  sentence  not  being  the  sentence  of  death.  The  sea- 
tenoe  being  a  proper  one,  if  the  extenuating  circumstances  are  treated 
as  proved,  the  Court  under  Art.  76  of  the  Order  returns  the  minutes  with 
these  observations  to  H.  M's.  Commissioner  and  Counsul  Qeneral. 


16  April  1896.  .  Jabdikb  &  Bahadc,  J  J. 

Queen-EmppesB  v.  Chanba«apa  MadlaiMU* 

Criminal  Procedure  Cede  {Act  Xo/lS83),  See.  %5S-^Magiitrate^Warrant  Oase-^Okorge 
framing  of^Sesiions  Oouri,  Magletrate  muit  treat  with  respect ^Inspeetien  of  4he  place 
of  offence. 

Althoogh  ft  Magistrate   has,  in  a  warrant  case,  thought  fit  to  frame  a  charge,  he  is  not 
required  lo  convict  the  accased  person  merelj  because  the  latter  does  not  produce  anj  rebotsiBg 
^  eyidence«    He  is  bound  to  acquit  if,  at  the  time  of  giving  judgment,  he  has  reasonable  doubt 
of  the  guilt  of  the  accused. 

The  Magistrate,  being  subordinate  to  the  Court  of  Session,  must  treat  its  judgments  with 
respect,  and  be  glided  by  them,  on  such  matters  of  procedure  as  arise  on  section  S57  of  tbs 
Code  of  Criminal  Procedure,  or  as  relate  to  the  acts  of  the  Magistrate  himself. 

Th3re  is  no  objection  to  a  Judge  or  Magistrate  inspecting  the  place  of  an  oflfence;  but  it 
is  usually  desirable  that  both  the  parties  or  their  pleaders  should  have  opportnnitj  to  be 
present,  to  draw  his  attention  to  facts  if  they  choose,  and  thus  prevent  him  drawing  wrong 
inferences. 

Per  Curiam  : — We  are  of  opinion  that  although  a  Magistrate  has  in 
a  warrant  case  thought  iit  to  frame  a  charge  he  is  not  required  to  convict 
the  accused  person  merely  because  the  latter  does  not  produce  any  rebutting 
evidence.  He  is  bound  to  acquit  if  at  the  time  of  giving  judgment  he  has 
reasonable  doubt  of  the  guilt  of  the  accused.  Mr.  Anderson  gives  several 
weighty  reasons  for  his  doubt,  and  it  would  be  wrong  to  revive  the  charge 
of  theft  by  an  order  in  revision,  especially  as  the  Governor  in  Council 
has  not  appealed  from  the  acquittal. 

The  Magistrate  being  subordinate  to  the  Co]irt  of  Session  must  treat 
its  judgments  with  respect  and  be  guided  by  them,  on  such  matters  of 
^procedure  as  arise  on  section  257  of  the  Code  of  Criminal  Procedure  or  as 
relate  to  the  acts  of  the  Magistrate  himself.  There  is  no'  objection 
to  a  Judge  or  Magistrate  inspecting  the  place  of  an  offence;  but  it  is  usually 
desirable  that  the  parties  or  their  pleaders  should  have  opportunity  to  be 
present,  to  draw  his  attention  to  facts  if  they  choose  and  thus  prevent 
him  drawing  wrong  inferences.  It  is  unnecessary  to  define  the  limits 
of  this  judicial  action  :  there  are  cases  in  the  reports,  some  of  which  are 
collected  under  section  121  in  Field's  Law  of  £vidence.  As  regards 
dispensing  with  the  services  of  the  Police,  this  Court  has  several  times 
said  that  the  public  order  is  best  preserved  by  each  public  officer  doing 
such  things  as  pertain  to  his  duty,  not  by  doing  such  things  as  pertain  to 
somebody  else's  duty.  Qv^n  v.  Ragho  (1),  is  an  instance  where  this 
Orimmal  Ruling  20  of  IS96.    Criminal  Reference  No.  S9  of  1S96.  (1)1.  UR.,  Id  Bom.,  61S. 
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Court  insisted  that  police  officers  must  do  those  things  in  aid  of  the  public 
order  which  the  law  requires  that  class  of  public  servants  to  do.  See: 
also  Queen  v.  Oamsh  (2). 

We  avoid  all  but  general  remarks  as  the  appeal  is  pending  before  the 
Sessions  Judge  and  it  is  his  duty  to  apply  the  law  to  the  facts  he  finds^ 
The  record  must  be  returned  to  him  for  disposal  of  the  appeal. 

^8  May  1896.  Stbachby  Ss  Pulton,  JJ^ 

Queen-BmppesB  v.  Lakshmya  bin  Bhima.* 

Owfesshft-Custody  of  'Pblice^Evidenee  Act  (/  of  1872),  See.  iS^Pbliee  Officer  and 
Magistrate, 

When  a  prisoner  in  Police  custody  is  brought  before  a  Magistrate,  for  the  purpose  of 
having  his  confession  recorded,  he  does  not  cease  to  be  in  the  custody  <rf  the  Police,  even  thoagb 
no  Police  Officer  is  in  the  room  while  the  confesiton  is  being  recorded* 

The  words  "  Police  officer  and  Magistrate  "  in  section  26,  Evidence  Act,  1872,  include  alst^ 
Police  officers  and  Biagistrates  in  Native  States. 

Per  Curiam  :— In  this  case  15  persons  were   originally   tried  for  a 
dacoity  committed  at  Kalakop  in  the  Belgaum  District  on  the    21    August 
1895.     Eleven   were   convicted   and   appealed    to   the   Court;   but     their 
appeals  were  rejected  by  a   Division   Bench  {Jcirdine   and   Banade,   J  J ) 
which  recorded  the  following  judgment : — 

"  We  reject  the  appeals  of  the  prisoners,  which  raise  no  question 
to  which  section  418  of  the  Code  of  Criminal  Procedure  applies  The 
trial  was  by  jury.  Some  of  the  evidence  admitted  consisted  of  confessional 
statements  made  by  the  prisoners  to  an  officer  of  the  independent  State  of 
Sangli  {Rdm(Aandra  Y.  Dada  Makado{l)).  The  question  arises  whether 
such  an  officer  is  what  is  meant  by  the  word  **  Magistrate"  in  section  26  of 
the  Indian  Evidence  Act.  If  not,  and  if  the  prisoners  were  then  in  the 
custody  of  a  police  officer,  the  further  question  arise?  whether  the  state- 
ments were  admissible  as  evidence.  The  Court  therefore  calls  for  the  case  in 
revision  and  gives  notice  to  the  District  Magistrate.'' 

Under  these  circumstances  the  case  has  now  come  before  us  for 
revision,  and  we  have  had  the  advantage  of  hearing  Mr.  Branson 
and  Mr.  BhxUwadekar  for  some  of  the  prisoners  and  the  Government 
Pleader  for  the  Crown.  The  confessions  of  prisoners  Nos  1.2-3  and 
11  were  made  in  the  presence  of  a  Magistrate  of  the  Sangli  State  at 
Shahpur.  The  confession  of  No.  8  was  made  in  the  presence  of  a  Ma- 
gistrate  of  the  Kurundwad  State  at  Yellur.  The  question  now  to 
be  determined  is  whether  these  confessions  should  have  been  receiv- 
ed in  evidence.  The  objections  taken  to  them  are— (1)  That  the  accused 
when  they  were  made,  were  in  the  custody  of  the  police.  (2)  That  th' 
•Criminal  Buling  S2  of  IS96.  Criminal  Review  No.  56  of  189S.    (2)  I.  L.  R.,  14  Bom.  6n — 
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officials  in  whose  presence  they  were  made  were  not  Magistrates  within 
meaning  of  Section  26  of  the  Evidence  Act.  (3)  That  the  fact  of  the 
accused  persons  making  the  confessions  as  recorded  was  not  proved,  for 
the  Magistrates  who  were  examined  as  witnesses  to  prove  the  confessions 
do  not  know  Canarese,  in  which  language  the  statements  were  made  and 
the  interpreters  were  not  called  as  witnesses.  In  regard  to  objections  (1) 
and  (2)  it  is  unnecessary  in  this  case  to  say  more  than  that  we  think  the 
words  '<  Police  Officer  and  Magistrate"  in  section  26  of  the  Evidence  Act 
include  Police  Officers  and  Magistrates  in  Native  States.  The  question 
is  fully  discussed  in  our  judgment  in  Imp,  v.  Nagla  Kalv,  (2),  a  copy  of 
which  will  be  sent  to  the  Sessions  Judge  for  information.  From  the  remarks 
made  by  the  Sessions  Judge  in  the  summing  up  to  the  jury  we  notice  that 
he  admitted  these  confessions,  because  he  held  that  owing  to  the  absence 
of  the  Police  Officers  at  the  time  they  were  made  the  accused  were  not  in 
the  custody  of  the  Police.  The  evidence,  however,  shows  that  the  accused 
had  been  in  the  custody  of  the  Police  who  remained  outside  the  room  while 
the  confessions  were  being  recorded  ;  and  under  these  circumstances  we 
think  the  Police  custody  continued.  The  mere  temporary  absence  of  a 
policeman  from  the  room  does  not  terminate  his  custody  of  the  accused  if  he 
has  taken  effective  steps  to  prevent  his  escape  whether  by  locking  the  door 
of  the  room  or  by  waiting  outside,  as  in  the  present  case,  ready  to  capture 
him  if  he  attempt  to  run  away:  see  Empress  v.  Luter  (3).  The  third  ob- 
jection is  more  serious.  The  Sangli  and  Kurundwad  Magistrates^  who 
took  down  in  Marathi  the  confessions  which  were  made  in  Ganarese,  both 
say  that  they  do  not  know  Canarese.  The  Sangli  Magistrate  employed  a 
peon  as  interpreter :  the  Kurundwad  Magistrate  a  vakil.  The  confessions 
were  not  proved  by  putting  in  the  record  taken  down  by  the  Magistrate 
as  in  the  case  of  QvLeen-Empresa  y.  SuTidar  Singhj  (4)  but  the  Ma- 
gistrates were  called  as  witnesses  and  refreshing  their  memories 
with  the  records  deposed  to  what  the  accused  persons  had  said.  Under 
these  circumstances  it  is  clear  that  the  evidence  of  the  Magistrates  was 
mere  hearsay.  They  stated  not  what  they  themselves  had  heard,  but 
what  the  interpreters  had  communicated  to  them  as  the  statements 
of  the  accused.  They  doubtless  heard  the  interpreters  translate  to 
the  accused  persons  the  statements  taken  down  and  saw  the  accused  assent 
thereto  and  affix  their  signatures  but  neither  of  them  can  say  of  his  own 
knowledge  either  that  the  statements  of  the  accused  were  correctly  trans- 
lated in  the  first  instance,  or  that  the  records  when  re-translated  and  as- 
sented to  by   accused  was   correctly  interpreted.     The  only  persons  who 

U )  I  Bom.,  H.  C,  84.    (2)  I.  L.  R.,  «2  Bom.,  «85.    (3)  I.  L.  R.,  20  Bom.,  165. 
(4)  I.  L.  R.,  12  AU.,  595. 
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could  give  eridence  on  this  point  were  the  interpreters  themselves.  No 
doubt  this  is  a  technioal  objection  which  does  not  appear  to  have  been 
pressed  in  the  Sessions  Court.  But  it  cannot  be  said  that  it  was  not  taken^ 
for  several  of  the  accused  said  they  did  not  know  what  was  written  down* 
Accused  No.  1  said  in  the  Seasions  Court  '^  I  said  in  Canarese  that  they 
had  taken  the  clothes  out  of  my  house  in  enmity.  What  they  wrote 
in  Marathi  I  do  not  know.'*  Accused  No.  11  said :  **  The  Foigdar  said  he 
would  translate  my  Canarese  into  Marathi,  and  I  was  simply  to  say  'Ha.^ 
They  made  me  stand  there  and  asked  what  I  knew.  I  said  I  knew  nothing. 
Then  the  Foujdar  and  Jemadar  were  present.  Then  I  showed  them  the 
dhotur,  sari,  rurryil  and  kada  as  belonging  to  me,  bat  what  they  wrote 
down  I  don't   know." 

Excepting  No.  2  none  of  the  accused  admitted  the  confessions 
made  before  the  Sangli  and  Kurundwad  Magistrates.  Had  it  been 
attempted  to  prove  these  confessions  by  the  records  themselves,  as  in 
the  Allahabad  case,  a  similar  objection  would  have  prevailed.  The  Govern- 
ment Pleader  urged  that  precise  regularity  of  procedure  could  not  be  re- 
quired in  the  Courts  of  Native  States  to  which  it  was  only  the  spirit  and 
not  the  letter  of  the  Codes  that  had  been  applied  ;  but  whatever  laxity  of 
procedure  may  be  sanctioned  in  those  States  it  is  obvious  that  British  Courts 
must  be  satisfied  that  it  is  not  of  such  a  kind  as  to  prejudice  the  accused  ; 
and  a  confession  taken  down  through  the  intervention  of  a  person  who  is 
neither  sworn  nor  is  shown  to  be  the  official  interpreter  of  the  Court  in  a 
language  not  understood  by  the  prisoner  by  a  Magistrate  \^ho  does  not 
understand  what  prisoner  is  saying  cannot  be  received  without  calling 
evidence  to  prove  that  the  translation  was  correctly  made.  As  the  record 
stands  at  present  there  is  no  guarantee'that  the  confessions  have  beei^  fully 
and  accurately  presented  to  the  Court.  Under  these  circumstances  we 
think  we  have  no  option  but  to  hold  that  these  confessions  ought  not  to 
have  been  admitted.  The  Government  Pleader  urged  that  this  was  not  a 
point  on  which  the  Division  Bench  called  for  the  record  on  review.  But 
as  it  was  not  dealt  with  when  the  appeals  were  rejected  and  only  became 
apparent  when  the  evidence  was  examined,  we  do  not  think  that  we  can 
decline  to  deal  with  it.  Rejecting  then  the  confessions  of  accused  Nos. 
1,  2,  3,  and  11  before  the  Sangli  Magistrate,  and  of  accused  No.  8,  before 
the  Kurundwad  Magistrate,  it  becomes  necessary  for  us  to  consider  the  re- 
maining evidence  under  section  167  of  the  Evidence  Act,  and  determine 
whether  it  is  sufficient  to  support  the  convictions.  Mr.  Branson  argued 
that  it  was  impossible  to  say  what  view  the  jury  might  have  taken  if  these 
confessions  had  been  excluded,  but  for  the  reasons  given  in  the  judgment 
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in  Impefratrw  v.  IRamcha^adra  (5)|  to  wUch  we ,  ftdherei  we  think  that  it  it 
open  to  us  to  dispose  of  the  cases  on  the  remaining  evidence,  and  it  seems 
to  us  that  in  the  present  case  it  is  desirable  to  do  so.  Considering  the 
length  of  time  that  has  elapsed  since  the  dacoity,  it  would  be  difficult,  if 
not  impossible,  to  collect  together  all  the  evidence  requisite  for  a  new  trial, 
which  would  probably  not  be  very  fair  either  to  the  prosecution  or  the  ac- 
•cused.  and  we  think  our  proper  course  is  to  deal  with  the  case  ourselves  after 
excluding  the  inadmissible  evidence.  »»»#»## 
The  Sessions  Judge  was  doubtful  about  the  identification,  but  apparent- 
ly the  jury  believed  it,  as  the  Judge  distinctly  told  them  that  unless 
they  believed  thai;  the  accused  was  identified  they  could  not  convict.  We 
agree  with  the  Judge  about  witnesses  2.  3.  and  11.  Turning  to  the  evidence 
of  No.  6,  his  evidence  about  No.  13  is  as  follows  : — **  While  in  the  idol 
room  (in  Chanbasappa's  house)  one  man  came  and  beat  me  saying  *  Show 
the  things  in  the  house  "  and  another  said  '  Don't  beat  bim,  he  has  been 
showing.'  The  man  who  said  '  Don't  beat  him, '  was  this  man  (pointing 
out  No.  13,  Narayen  Subrao).  The  man  who  beat  me  then  is  not  here. 
Then  we  all  came  into  the  road.  One  man  had  given  a  chimney-lamp 
into  my  hand  in  the  idol  room  and  some  one  took  it  from  me  when  we 
•came  into  the  road.  No.  13,  whom  I  first  showed,  took  the  chimney  •  .  . 
I  saw  accused  No.  13  for  the  first  time  in  the  idol  room  of  Chanbasappa's 
house.  I  did  not  tell  the  Magistrate  that  No.  13  took  the  lamp  in  Chanbas- 
appa's  idol  room.  I  did  not  see  No.  13  from  that  time  till  I  saw  him  before 
the  committing  Magistrate.  Before  the  committing  Magistrate  he  said 
**  They  took  me  into  the  Dea^s  room  or  cubicle  (in  Chanbasappa's  house) 
and  broke  open  a  box  there.  I  saw  one  of  the  dacoits  take  a  9a/ri  from  the 
box.  ,The  man  who  had  a  gun  went  up  to  the  gods  and  told  the  others 
to  take  the  ornaments  which  were  on  them,  as  they  were  silver.  The  bells 
and  other  silver  ornaments  shown  me  are  the  things  they  took.  They 
threatened  to  beat  us  again.  ^  One  of  them  intervened  on  our  behalf. 
The  man  who  intervened  is  abused  No.  15  (Narayen  Via  Sabrao — No. 
18  in  Sessions  Court.)"  ....'*  One  of  the  dacoits  took  the  lamp 
from  me  which  they  had  given  me  to  go  into  the  loft  with, "  &o. 
Now  we  muse  say  th^vt  the  evidence  of  this  witness  impresses  us  favour- 
ably. It  is  true  that  he  confused  accused  Nos.  3  and  4  and  made  a  mis- 
take as  to  the  parts  respectively  played  by  Nos.  6  and  8  when 
breaking  into  the  Kulkarni's  house,  but  such  mistakes — natural  enough  ander 
the  circumstances — are  no  reason  for  discrediting  the  rest  of  his  evidence. 
In  regard  to  No.  13  he  has  not   wavered  in  either   Court  in  saying   that  it 

'  ""  (6)  I.  L.  B.t  19  BMn.,  749. 
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was  he  who  intervened  to  prevent  his  being  beaten  in  the  idol  ;oom  in 
Ohanbasappa's  housoi  and  there  is  no  reason  why  he  should  be- mistaken. 
If  the  evidence  stood  by  itself  it  might  be  insufficient,  but  corroborated 
as  it  is  by  the  statements  of  Nos.  12  and  14  we  see  no  reason  to  distrust  it. 
These  two  accused  persons  give  discrepant  accounts  as  to  the  action  of  No. 
18  at  the  dacoity,  but  both  agree  that  he  was  there,  and  both  describe 
the  distribution  of  property  that  ensued  in  a  field  outside  Kolikop.  The 
discrepancy  is  probably  due  to  their  being  more  taken  up  with  their  own 
part  in  the  transaction  than  with  each  other.  According  to  Lakshmya 
(No.  12)  neither  Narayen  (13)  nor  Atmaram  (14)  was  present  at  the 
Basapur  dacoity,  but  both  were  at  the  Ealikop  dacoity.  Atmaram  corro- 
borates the  statement  that  he  was  not  at  the  Basapur  dacoity,  and  says 
that  Narayen  and  he  were  both  at  the  Ealikop  dacoity.  *  Under  the  circum- 
stancuds  we  feel  no  doubt  as  to  the  truth  of  these  statements  :  and  think 
No.  13  has  been  rightly  convicted  No,  14  (Atmaram  bin  Govind.) — (1)  Con- 
fession before  British  Magistrate.  (2)  Implicated  by  No.  12  before  another 
Magistrate.  (3J  Identified  by  No.  4.  (4)  Property^  discovered  on  13th 
September.  The  evidence  seems  ample  to  support  the  conviction.  We  do 
not  think  we  should  reduce  the  sentences.  The  Division  Bench  refused  to 
admit  the  appeal  on  this  ground,  and  even  if  we  have  now  jurisdiction  to 
interfere  we  do  not  consider  that  we  ought  to  do  so.  The  offence  of  dacoity 
is  most  serious  and  causes  great  terror  and  misery  wherever  it  is  prevalent. 
We,  therefore,  set  aside  the  conviction  of  No.  4  (Basawanta  bin  Madyapa) 
and  decline  to  interfere  in  the  other  cases. 


11  June  1896.  Pabsons  &  BiNADi,  JJ. 

Bhlmaiifiraucla  v.  Mallanfirauda,* 

Oriminal  Procedure  Code  {Act  X  of  188S),  See,  196 — Sonetion^SfAordinate  Judge^ 
Sessions  Judge. 

Where  a  Sesslonii  Jadgpe  set  aiide  an  order,  passed  bj  a  Subordinate  Judge  granting 
sanction  to  prosecute  certain  persons  for  perjurj,  on  the  ground  that  after  an  interral  of  ^ 
three-and-a-half  months,  no  formal  and  legal  sanction  had  been  recorded  by  the  Subordinate 
Judge,  the  High  Court  set  aside  the  order  of  the  Sessions  Judge  as  il!  jgal,  because  the  time 
allowed  by  the  Code  of  Criminal  Procedure,  within  which  a  sanction  could  remain  in  force 
was  six  months. 

Thb  facts  in  this  case  were  that  the  Subordinate  Judge  of  Hubli 
passed  on  10th  April  1895  an  order  granting  to  the  petitioner  under 
section  195,  Criminal  Procedure  Code,  sanction  to  prosecute  one  Mallan- 
gauda  for  forging  a  receipt  and  to  prosecute  three  others  for  giving  false 
evideuce.  On  appeal,  however,  the  Sessions  Judge  of  Dharwar,  set  aside 
the  order,  stating,  "  Prom  the  Sub-Judge's  reply  to  applicant's  petition 
*Oriminal  BuHng  SS  tf  1896.   Criminal  Application  for  Revision  No.  IS  of  1S96. 
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for  oopVy  it  appears  that  no  sanction  has  yet  been  given  for  the  prosecu- 
tion. It  sOy  no  proceedings  to  set  the  sanction  aside  can  be  entertained, 
but  it  is  wrong  to  let  prosecution  or  fear  of  prosecution  hang  over  a 
man's  head  indefinitely.  The  Sab  Judge's  order  "  ^'  granting  sanction  "  is 
dated  1 0th  April  1895  the  Court  sets  it  aside  on  the  ground  that  after 
an  interval  of  3^  months  no  formal  and  legal  sanction  has  been  recorded." 
The  petitioner,  thereupon   applied  to  the  High  Court. 

Obdsb. — The  order  of  the  Sessions  Judge  setting  aside  the  sanction 
is  illegal.  The  time  allowed  by  the  Code  within  which  a  sanction  shall 
remain  in  force  is  six  months.  As  however  the  application  for  sanction 
ought  to  have  been  made  to  the  Court  which  tried  the  case,  the  Court 
does  not  interfere. 


11  June  1896.  Jabdimb  &  Ranadb,  JJ. 

Queen-EmpP6(M  v.  Dattep  bin  Bala.* 

Ofiuni  Act  (/qf  187S)  we.^-^B^aeh  of  condition  of  lieeme— offence. 
An  infraction  of  a  condition  of  a  license  cannot  be  considered  an  infraction  of  the   rules 
made  under  the  Opinm  Act,  and  paninhable  under  section  9  of  the  Act, 

Per  Curiam  :— Following  Criminal  Ruling  23  of  14th  July  1887,  we 
must  hold  that  an  infraction  of  a  condition  of  a  license  cannot  be  considered 
an  infraction  of  the  rules  and  punishable  under  section  9  of  the  Opium 
Act,  especially  as  in  the  present  case.  There  is  nothing  in  the  rules  or 
in  the  license  which  em  poses  on  the  license  any — obligation  to  sell  opium 
at  the  rate  notified  on  his  sign  board  and  it  is  not  shown  that  he  has  sold 
contrary  to  clause  16  of  his  license.  We  reverse  the  conviction  and  sentence. 


17  June  1896.  Parsons  A  Bavadi,  JJ. 

Queen-BmiiP6«i  v.  Ramohandpa  Ganesh.f 

Penal  Code  {Aet  XLVef  18S0X  Bee.  eJ^^-Oriminal  Breach  tf  TruMt^Owut. 

To  a  charge  of  criminal  breach  of  trust  the  accused  pleaded  that  he  had  rendered  aocounts 
AS  the  agent  of  Sitabai  to  her  and  has  paid  the  sums  in  question  to  her  by  the  direction  of  her 
trustee.  Neither  Sitabai  nor  the  trustee  were  called  to  prove  that  these  sums  'were  not  so  paid, 
and  the  accused  was  required  \ij  the  lower  Courts  to  prove  the  payments  t — 

Beld,  diat  it  was  illegal  of  the  Lower  Courts  to  place  the  emus  on  the  accused  and  convict 
him  because  he  failed  to  discharge  it. 

Per  Curiam: — The  applicant  was  convicted  by  the  First  Class 
Magistrate  of  criminal  breach  of  trust  as  an  agent  in  respect  of  two  sums  of 
money  and  the  conviction  was  upheld  on  appeal  by  the  Sessions  Judge  of 
Poena.  His  defence  was  that  he  had  rendered  accounts  as  the  agent  of 
Sitabai  to  her  and  had  paid  tne  sums  in  question  to  her  by  the  direction  of 
her  trustee  admitedly  accounts   were  rendered  and  they  show  how  the  sums 

•Criminal  Ruling  S4  </  189S,      Criminal  Application  for  Revision  No.  64  of  1896. 
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were  paid.  Neither  the  trustee  nor  Sitabai  were  called  on  behalf  of  the 
prosecution  to  prove  that  the  sums  were  not  paid  as  entered  and  alleged. 
There  is  therefore  no  evidence  of  any  breach  of  trust  and  it  was  illegal  of 
the  lower  Courts  to  place  the  onus  on  the  accused  and  convict  him  because 
he  failed  to  prove  that  he  had  paid  the  money  to  Sitabai.  We  reverse 
the  conviction  and  sentence. 


18  June  1896.  Parsons  &  Rinadb,  JJ. 

In  pe  James  Fitzfirerald.* 

Magistrate '■^Pleader ^Contempt  of  Court — Magistrate's  pow^s, 
A  criminal  Conrt  has  no  right  to  tell  the  pleader  to  lit  down  in  the  middle  of  hii  cross- 
examination  because  he  is  asking  irrelerant  questions.  It  can  onlj  mle  a  particulur  quest:  7ii 
irreleyant,  and  refuse  to  allow  it  to  be  pnt,  and  order  the  pleader  to  proceed  with  another 
question.  It  has  no  right  to  refuse  to  allow  the  pleader  to  cross-ezamine  some  witnesses  be- 
cause he  has  not  purged  himself  of  the  contempt  shown  towards  it  or  to  allow  him  to  cross* 
examine  witnesses  thereafter  called,  onlj  if  he  apologised  for  his  preyions  contumacious  be- 
hayionr.  The  Court  has  no  power  to  tell  the  accused,  who  has  a  right  to  be  defended  b7  a 
pleader  of  his  choice,  to  engage  another  pleader,  as  the  pleader  already  engaged  by  him  did 
not  know  how  to  behave  in' Court. 

The  facts  of  this  case  may  be  gleaned  from  the  report  of  the  Presidency 
Magistrate  to  the  High  Court. 

'^  The  case  in  question  was  one  of  ordinary  assault  and  was  being 
tried  summarily  under  section  370,  Criminal  Procedure  Code.  The  first 
hearing  took  place  on  the  30th  April  last  and  lasted  about  one  hour^  the 
second  hearing  which  occupied  nearly  two  hours  came  off  on  15th 
May,  and  the  greater  portion  of  these  hearings  was  taken  up  by 
Mr.  Hemming's  (accused's  attorney)  persistence  in  introducing  irrele- 
vant matters..  .On  the  present  occasion  he  not  only  persisted  in  asking 
irrelevant  questions  and  taking  up  the  Court's  time  in  needless  discussions 
but  refused  to  take  the  Court's  ruling  that  in  a  summary  case  of  this  kind 
the  Court  was  bound  to  record  only  such  evidence  as  it  considered  neceisafry 
and  went  on  dictating  to  the  Court  what  notes  should  be  taken  down,  and 
very  frequently  asked  me  to  take  notes  of  matters  which  in  no  way  con- 
<;erned  the  case.  I  had  thereupon  to  tell  him  not  to  dictate  to  me  and 
that  I  would  record  only  such  facts  as  I  considered  necessary.  There  was, 
however,  not  a  single  admission,  important  or  otherwise  which  I  refused 
to  take  down,  in  fact  none  was  obtained  in  cross  examination. 

^'Mrs.  Flanagan  seemed  to  me  to  be  a  witness  answering  Mr.  Hemm- 
ing's questions  fairly  and  straight  forwardly.  Mr.  Hemming  continued 
asking  her  irrelevant  questions^  would  not  take  her  full  answers  and  w^nt 
on  confusing  her.  The  professional  gentleman  on  the  other  side  often 
appealed  to  me  on  her  behalf,  and  I  felt   bound   to  interfere   and   ruled 

*Crinimal  Buling  Uof  1S96.    Criminal  Application  for  fievision  No.  108  of  ISOG. 
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certain  questions  as  irrelevant.    Even   after  tliis  ruling,   U r.  Hemming 
persisted  in  pursuing  the  same  line  of  cross-examination. 

*^  Seeing  that  the  hearing  was  being  unnecessarily  protracted  and 
that  the  case  had  already  gone  into  a  third  hearing  and  very  little  progress 
made  I  again  asked  Mr.  Hemming  to  address  himself  to  relevant 
matters,  remarking,  in  passing,  that  nearly  one  hour  had  been  wasted 
in  irrelevant  questions  and  the  parties  put  to  needless  costs.  Mr.  Hem« 
ming  thereupon  again  commenced  to  argue  and  said  in  his  usual 
offensive  manner  that  it  was  incorrect  to  say  that  nearly  one  hour  had 
been  wasted  and  that  the  Court  had  sat  some  minutes  after  the  time. 
I  asked  him  to  go  on  with  the  cross-examination  and  not  to  argue,  but 
he  would  not  obey  this  direction  and  after  one  or  two  ineffectual 
attempts  to  make  him  proceed  with  the  case,  I  had  to  ask  him  to  sit  down 
as  I  felt  he  was  being  deliberately  disrespectful  to  me.  Moreover, 
when  I  gave  his  client  an  opportunity  to  further  question  the  same 
witness,  Mr.  Hemming  needlessly  interfered  and  whispered  something 
to  him  with  the  result  that  he  too  declined  to  cross-examine. 

^'It  is  true  that  when  Mr.  Hemming  asked  permission  to  cross^xamine 
two  other  witnesses  I  refused  to  allow  him  to  do  so  as  he  had  not  then 
purged  himself  of  the  contempt  shown  towards  the  Court.  When  a  third 
witness  however  gave  evidence  and  Mr.  Hemming  again  asked  my  per-^ 
mission  to  cross-examine  him  I  agreed  to  allow  him  to  do  so,  if  he 
apologised  for  his  previous  contumacious  behaviour.     He  declined  to  do  sc 

^'I  remember  having  said  to  the  accused  that  as  Mr.  Hemming  did  not 
know  how  to  behave  in  Court  the  accused  must  engage  another  Oounsel, 
and  this  I  did  because  a  charge  had  already  been  framed  and  I  did  not 
wish  the  accused  to  be  prejudiced  in  his  defence." 

Per  Curiam  : — We  take  the  facts  from  the  report  of  the  Magistrate, 
aifd  after  so  doing,  it  is  impossible  to  come  to  any  other  conclusion  than 
that  the  Magistrate's  procedure  has  been  some  what  erroneous.  Naturally 
enough,  the  pleader,  eager  and  anxious  in  his  client's  causes,  wishes  to 
put  all  the  questions  to  a  witness  that  he  considers  to  be  likely  to  assist 
that  cause.  Naturally  enough,  when  accused  of  wasting  the  time  of 
the  Court,  he  would  endeavour  to  show  that  he  had  not  done  so.  On  the 
other  hand,  the  Magistrate  would  be  intent  to  finish  his  cases  without 
undue  delay,  and  would  not  be  disposed  to  allow  what  he  considered 
an  irrelevant  and  too  lengthy  cross-examination  or  argument.  The  law 
has  given  the  Magistrate  full  power  in  this  matter,  and  he  ought  to  be 
firm  and  skilful  enough  to  rule  and  keep  order  in  his  Court.  In  the 
present  case,  the  Magistrate  has  been  indiscreet,  and  while  he  hasomittecT 
to  use  the  lawful  means  at  his  command  to  keep  the   pleader  in  check,. 
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he  has  done  what  he  had  no  possible  right  to  do.  To  take  the  instances 
in  question.  The  Magistrate  had  no  right  to  tell  the  pleader  to  sit  down 
in  the  middle  of  his  cross-examination,  because  he  was  asking  irrelevant 
questions.  He  could  only  rule  a  particular  question  irrelevant,  and 
refuse  to  allow  it  to  be  put,  and  order  the  pleader  t3  proceed  with  another 
question.  The  Magistrate  had  no  right  to  refuse  to  allow  the  pleader 
to  cross-examine  two  witnesses,  because  he  had  not  purged  himself 
of  the  contempt  shown  towards  the  Court,  or  to  allow  him  to 
cross-examine  the  third  only  if  he  apologised  for  his  previous  con- 
tumacious behaviour.  The  Magistrate  had  no  right  to  tell  the  accused 
that  he  must  engage  another  counsel,  as  Mr.  Hemming  did  not 
know  how  to  behave  in  Court.  An  accused  person  has  a  right  to  be 
defended  by  the  pleader  of  his  choice.  In  all  these  things  the  Magistrate 
has  been  acting  illegally,  and  he  must  be  so  informed,  and  his  orders  be 
reversed.  As  to  the  Magistrate's  complaints  about  the  pleader,  we  do  not 
see  how  we  can  interfere.  If,  as  the  Magistrate  now  complains,  the 
pleader  persists  in  asking  irrelevant  questions,  dictates  to  him,  wastes 
the  Court's  time,  tries  the  Court's  patience,  is  deliberately  disrespectful  to 
Hm,  all  we  can  say  is  that  the  Magistrate  himself  must  be  to  blame  if  he 
allows  this  to  go  on.  His  decision  on  any  matter,  whether  it  be  the 
relevancy  of  a  question  or  the  admissibility  of  a  document,  is  final  so  far 
as  his  Court  is  concerned  and  must  be  obeyed.  To  ensure  this^  the  law 
iias  placed  at  his  command  the  powerful  remedy  of  being  able  to  commit 
for  contempt  of  Court ;  and  he  should  not  hesitate  to  use  it  in  case  of 
necessity.  We  reverse  the  order  of  the  Magistrate  refusing  to  allow  the 
pleader  of  the  accused  to  cross-examine  the  witness,  and  all  after* 
proceedings.    The  case  should  be  resumed  from  that  stage. 


18  June  1896.  Pabsohs  &  Bahadi,  JJ. 

Queen-BmiiP6«i  v.  Telli  Kom  Telia.* 

PMtUOoie  (Aet  XLVof  1S60),  80e.  400'^Doeoii9^ Wives  &r  wditresMesef  daeaitM-^ 
Cifenden. 

The  mere  fact  that  women  liyed  as  wivei  or  mistreitet  with  men,  who  are  dacoitt,  it 
not  sufficient  for  a  Coart  to  hold  that  thej  belonged  to  a  gang  of  persons  associated  for  the 
{mrpose  of  habitaallj  committing  dacoitf  within  the  meaning  of  section  400,  Indian  Penal 
Code,  unless  it  be  proved  that  the  women  themselyes  were  associated  with  their  husbands  or 
protectors  for  the  purpose  of  themselves  habitually  committing  dacoities. 

Feb  Curiam  : — There  is  no  proof  that  the  women  in  question  were 
in  the  habit  of  committing  dacoity  themselves.  That  being  so  we  are 
unable  to  hold  that  they  belonged  to  a  gang  of  persons  associated  for  the 
purpose  of  habitually  committing  dacoity  within  the  meaning  of   section 
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400  of  the  Penal  Oode  merely  beoause  they  lived  as  wiTet  or  miitietsis- 
with  men  who  were  daooitt. 

We  reverse  the  convictions   and  sentences  passed  on  the  appellants* 


18  Jvm  1896.  Pabsovs  and  Rahadb,  JJ. 

Queen-Bmppewi  v.  Ulwapffavda.* 

UMm  Penal  Oode  (Aei  XhTof  1SS0)  8m.  ISS. 
Stetioii  1SS,  Indian  Penal  Code,  refen  to  orders  made  for  pabHc  parpotee  and  does  not 
applj  to  an  order  made  in  a  pofsesaory  soit  between  party  and  party. 

The  accused  was  convicted  of  an  offence  punishable  under  Section  188 
Penal  Code  by  the  First  Class  Magistrate  oi  Dharwar  and  sentenced  to 
pay  a  fine  of  Bs.  20,  or  in  default  to  undergo  20  days'  simple  imprison- 
ment.  The  District  Magistrate  of  Dharwar  referred  the  case  to  the  High 
Courts  observing: — 

^'3.  The  order  which  he  (accused)  is  said  to  have  disobeyed  was  one 
passed  by  a  Mamlatd^r  in  a  possessory  suit,  and  that  therefore  under  the 
RuHiig  in  I.  L.  R.,  6  OaK,  445,  section  188,  Penal  Oode,  does  not  apply, 
and  no  offence  was  committed  by  him. 

"4.  I  would  further  note  that  there  is  no  evidence  whatever  on  the 
record  to  show  that  the  opposite  party  was  in  actual  possession  of  the^ 
field,  or  that  the  act  of  the  accused  in  sowing  a  crop  therein  was  likely 
to  cause  any  disturbance/' 

Ordek. — For  the  reasons  given  in  paras  3  and  4  of  the  reference  by  the 
Sessions  Judge,  the  Court  reverses  the  conviction  and  sentence.  Fine,  if 
paid,  to  be  refunded. 


2  July  1896.  Pabsoks  &  Bahadb,  JJ». 

Queen-Emppess  v.  Tukapam  Keshav  Sonap.t 

Otimhiat  Procedure  Oode  {Aet  X  ISSS),  Sec.  S99— B^tfonnatory  SehooU  Act  (X  tf  1S7S.) 
Section  ass,  CrimiMl  Frooednre  C•d^  was  re^enHd  at  the  iiitr«diiotion  of  the  Reform* 
Atsry  Schools  Aet,  1S7S^  isto  the  Presideacy  of  Bonhaj  in  IStS. 

Per  Curiam  : — The  2nd  Glass  Magistrate  should  have  known  that 
by  the  introduction  of  the  Reformatory  Schools  Act  1876  into  this  Presidency 
in  1889,  section  399  of  the  Code  of  Criminal  Procedure  was  repealed* 
Under  the  Act  of  1876  he  had  no  jurisdiction  to  pass  the  order  in  question. 
We  now  reverse  it. 


^Criminal  Btding  S7  c^f  1896.    Criminal  Reference  No.  44  of  1896. 
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16  My  me.  P«S0K8  &  Ranade.  JJ. 

Queen-BmppeM  V.  Mulan  Kalamia.* 

DittHct  Miee  Act  (Bw^.  Act  IV  of  1890),  8ec.  «1  (m)^Fi$hing^Pablie  tank^D^e- 

The  mere  act  of  fUhlng  In  a  public  tank,  wlthoat  proof  that  lomething  that  would  defile 
the  water  was  need  as  halt,  cannot  sustain  a  conyiction  nnler  section  61  (w),  Bomhar 
District  Police  Aci. 

In  this  case  the  accused  Mulan  was  convicted  by  the  Third  Class 
Magistrate  of  Dohad  under  section  61  (m)  of  Act  IV  of  1890  (Bombay) 
<if  defiling  the  water  of  a  public  tank  so  as  to  render  it  less  fit  for  the 
purpose  of  drinking  and  bathing,  by  throwing  a  fishing  hook  and  line  and 
trying  to  catch  fish,  and  was  sentenced  to  pay  a  fine  of  Rs.  2. 

The  District  Magistrate  of  Kaira,  however,  being  of  opinion  that 
the  conviction  was  illegal  referred  the  case  for  the  orders  of  the  High  Court 
stating  : — "All  that  the  accused  did  was  to  throw  in  a  fishing  hook  and  line 
^nd  try  to  catch  fish  in  the  water  of  a  public  tank  set  apart  for  drinking 
and  bathing.  It  is  not  shown  that  anything  ofiensive  was  attached  to  the 
fishing  hook  and  it  is  difficult  to  see  how  the  mere  stirring  up  of  the  water 
by  the  insertion  of  the  fishing  rod  and  line  could  defile  the  water." 

Pbr  Curiam  :— In  the  absence  of  a  finding  that  the  accused  was 
using  as  bait  something  that  would  defile  the  water  of  the  tank,  we  do 
not  think  that  the  conviction  can  be  sustained.  The  mere  act  oif  fishing 
would  not  defile  the  water.    We  reverse  the  conviction  and  sentence. 


1€  Jvly  2896.  Pabsons  &  Rahadb,  JJ. 

Queen-Bmppem  v.  Gopala  bin  Rama,t 

Indian  P^ndl  Oode  (Aet  XLF  0/I86O),  Sees.  a7«,  SiX^Bape^Attempt-^Impotent  person 
^^--Presumpiian. 

A  pexsonphjsicallj  incapable  of  committing  the  offence  of  rape  cannot  be  fonnd  goiltj 
•of  an  attempt  to  (Wmit  that  offence. 

In  India  the  potency  of  a  peuon  charged  with  that  offence  has  to  be  proved  by  evidence 
in  each  case«  as,  nnlike  the  English  law,  there  is  no  limit  of  age  laid  down  under  which  the 
law  presumes  a  person  to  be  phTsically  incapable  of  committing  rape, 

A  person  prored  to  have  the  power  of  erection  must  be  presumed  to  be  physically  capable 
•of  committing  rape. 

Pkr  Curiam  :— In   our    opinion  a  person    physically    incapable  of 

committing  theoflFenceof  rape  cannot  be  found  guilty  of  an  attempt  to' 

commit  that  offence.    He    may  do  some  lewd    and  filthy  acts  but  they 

would  not  be  acts  "towards  the  commission  of  the  offence  of  rape*'  which 

are  the  words  used  in  section  51 1  of  the  Penal  Code.    Unlike  the  English 

•Criminal  BmHng  so  of  IB99.    Criminal  Reference  No.  S6  of  1896, 
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law  the  Indian  law  has  laid  down  no  limit  of  age  under  which  it  preen  met 
a  person  physically  unable  to  commit  rape.  In  each  case  therefore  it 
has  to  be  proved  by  evidence  whether  or  not  the  accused  is  potent.  In 
he  present  case  the  accused  is  said  to  be  between  13  and  15  years  of 
age  and  the  medical  evidence  proves  that  he  certainly  has  the  power  of 
erection  and  probably  that  of  emission.  As  penetration  is  sufficient  to 
complete  the  offence  of  rape,  a  person  with  the  power  of  erection  would 
be  physically  competent  to  commit  the  offence  of  rape  and  therefore 
could  be  found  guilty  of  an  attempt.  There  is,  thereforct  no  ill^ality  in 
the  conviction  in  the  present  case.  The  sentence,  howeveri  of  detention 
in  the  Reformatory  is  illegal  being  contrary  to  the  provisions  of  section  7 
of  the  Reformatory  School,  Act  of  1876.  While  therefore  we  confirm  the 
conviction  and  sentence  under  sections  376  and  511  of  the  Penal  Code,  we 
reverse  the  order  passed  under  the  Reformatory  Schools  Act,  1876,. 
leaving  it  to  the  Sessions  Judge,  if  he  considers  it  necessary,  to  call  up 
the  accused  and  pass  a  legal  direction  under  section  7  of  that  Act. 


SO  July  1896.  Pabsons  &  Ranade,  JJ. 

Queen-Bmpr«M  v.  Sheikh  Hussain.* 

The  order  «f  a  Ifsmlstdar  in  s  poue^ry  soit  it  operadre  only  on  the  parties  to  the  mit,. 
HeIlc^  where  in  ezeontion  of  inch  an  order  passed  against  F.  alone,  sjmbolical  possession  of  a 
field  with  crops  standing  thereon  was  giyen  to  A,  and  F's  brothers  8  and  0  hj  whom  the  erops^ 
had  been  raised,  and  their  two  serranta  afterwards  cut  and  remored  the  crops,  they  ooold  not 
be  convicted  of  theft  or  any  other  oflbnce. 

Thb  complainant  took  in  mortgage  half  of  survey  number  230  at  Chip- 
Inn  from  certain  female  relatives  of  the  first  three  accused*  The  first 
accused  passed  him  a  rent-note  for  the  cultivation  of  the  same  for  Jone  year, 
terminating  on  27th  March,  1895.  On  27th  July  1895,  the  complainant 
lodged  a  suit  in  the  Mamlatdar's  Court  for  possession  of  the  same  fronr 
accused  No.  1;  the  latter  pleaded  that  he  had  never  obtaineS  possession  from 
complainant  and  that  it  was  with  his  brothers,  and  asked  that  they  should 
he  made  co-defendants.  The  Mamlatdar  refused  to  join  the  brothers  and 
passed  a  decree  against  accused  No.  1  on  10th  August  1895.  On  27th^ 
October  the  complainant  attempted  to  cut  part  of  the  crops  but  he  was  re« 
sisted  by  the  brother  of  the  accused.  On  28th  October,  the  brothers  of  the- 
accused  No.  1  and  the  other  two  accused  cut  the  crops  and  removed  them. 
It  was  for  this  Act  they  bad  been  prosecuted  and  ^convicted  by  a  third  class 
Magistrate.  The  first  accused  pleaded  that  he  was  in  Bombay  at  the  timr 
of  the  alleged  offence  and  had  nothing  to  do  with  the  crops,  and  he  was^ 
*  Ofiminal  Ruling  S6  of  ISSS.    Oriminal  Reference  No.  7a  of  iSfS. 
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acquitted.    The  District  Magistrate  of  Ratnagiri,  oa  appeal,  only  reduced 
the  sentence  passed  on  the  accused. 

The  Sessions  Judge  of  Ratnagiri  referred  the  case  to  the  High  Court 
observing  that  the  complainant  had  obtained  only  symbolical  possession 
and  at  most  such  symbolical  delivery  could  bind  only  the  party  to  the  suit. 

Obdbb. — The  order  of  the  Mamlatdar  is  operative  only  on  the  parties 
to  the  suit.  It  cannot  affect  the  accused  or  give  complainant  possession  as 
4tgainst  them.  The  Court,  therefore,  reverses  the  convictions  and  sentences 
passed  upon  them. 

30  July  1896.  Pabsoms  &  Ranauk,  JJ. 

Queen-BmppeBs  v.  Ramzan  Shakebhal* 

Cattle  Trespass  Act  (I  t^^  m\),See.  26  Trespass^Owner^ 
Before  any  person  can  be  convicted  onder  section  26,  Cattle  Trespass  Act,  1871,  the 
prosecution  must  establish  tliat  the  owner  has,  through  neglect  or  otherwise,  damaged  or  caused 
«r  permiued  to  be  damaged  land  &c.  by  allowing  his  cattle  to  trespass  thereon.  A  personal 
neglect  on  the  part  of  the  owner,  and  his  albwing  his  cattle  to  trespass  must,  if  thej  cannot 
h%  inferred  from  the  circumstances  of  the  case,  be  shown  affirmatlTely  to  exist. 

Per  Curiam:— The  Magistrate  only  finds  that  the  cow  was  tres- 
passing.  This  however  is^not  sufficient  to  justify  a  conviction  under  section 
26  of  the  Cattle  Trespass  Act,  1871,  as  added  to  by  section  8  of  Act  1  of 
1871.  Before  any  person  can  be  convicted  under  that  section  the  prose- 
cution must  establish  that  the  owner  has  through  neglect  or  otherwise 
damaged  or  caused  or  permitted  to  be  damaged  land  &c  by  allowing  his 
cattle  to  trespass  thereon.  Thus  a  personal  neglect  on  the  part  of  the 
owner  and  his  allowing  his  cattle  to  trespass  must,  if  they  cannot  be 
inferred  from  the  circumstances  of  the  case,  be  shown  affirmatively  to 
have  existed.  Proof  of  this  is  wanting  in  the  present  case.  The  accused 
stated  that  the  cow  was  in  the  charge  of  persons  employed  by  him  to  look 
after  it.  The  Magistrate  does  not  find  that  this  is  untrue.  We,  therefore 
reverse  the  conviction  and  sentence. 


SO  July  1897.  Parsons  &  Rahadi,  JJ, 

Queen-Emppess  v.  Janu  bin  Dhondit 

Owfession^AdmissibilUy^  Truth. 
Where  a  confession  appears  to  be  made  Yolnntarilj,  and  where  it  agrees  with  all  the 
circnmstantial  evidence  'In  the  case  and  the  account  contained  in  it  is  not  an  improbable  or 
nnUkely  one,  the  confession  can  be  aoeepted  as  trne. 

Per  Curiam  : — We  think  that  the  confessions   to  the  Inamdar  were 

made  voluntarily  and  as  they  agree  with  all   the  circumstantial   evidence 

^Vriimnal  EMing  S6  cf  1896.  Criminal    Application  for  BeTisioi  No,  lOS  of  ISSf^ 
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in  the  case  and  the  account  contained  in  them  is  not  an  improbable  or 
unlikely  one,  we  accept  them  as  true.  Besides  them  there  is  no  ctvidence^ 
of  any  kind  against  the  aceused  in  the  caie,  so  that  without  the  ^oilfessions 
they  would  hare  to  be  acquitted.  It  only  therefore  remains  1^  see  irhat 
offence  if  any  the  confessions  disclose.  The  confessions  df  tto  lU^dused 
were  never  reduced  to  writing.  We  have  to  trust  to  oral  OTidenoe  to  find, 
out  what  they  were,  and  much  difficulty  has  been  caused  by  the  yague 
way  in  which  the  witnesses  speak  to  them,  (but  we  gather  the  following 
to  be  the  facts  as  admitted  by  the  accused)  not  telling  the  exact  words  that 
each  of  the  accused  separately  said  but  often  only  saying  that  accused  1 
corroborated  the  statement  of  accused  2.  We  have  however  gathered  the- 
following  to  be  the  ftu^ts  of  the  ease  hi  admitted  by  them. 

The  2nd  accused  was  intimate  with  the  deceased,  but  on  the  evening 
in  question  when  he  accosted  her  and  wanted  her  to  come  with  liim  into 
the  jungloi  she  refused  to  go  as  her  husband  (ajcused  1)  was  just  bahind, 
the  deceased  would  not  listen  and  tried  to  force  her,  pn  which  they  had  a 
struggle,  and  as  she  seized  him  by  the  testicles,  both  fell  down.  He^ 
husband  came  up  at  that  time  and  hit  deceased  on  the  hdad  With  a  stone 
killing  him.  They  then  making  sure  that  he  was  dead  returned  home 
and  the  next  morning  buried  the  body.     . 

Taking  these  to  be  the  true  facts,  we  do  not  see  that  the  acsused  have 
committed  the  offence  of  murder.  Accused  2  did  not  kill  the  deceased. 
Besides,  if  she  had,  she  was  protecting  her  own  person  from  the  offence 
of  rape,  which  she  had  a  right  to  do,  adulteress  though  she  was,  even 
from  her  paramour.  Accused  1  did  kill  the  deceased,  but  he  was  protect- 
ing his  wife  against  the  same  offence.  Under  section  100  of  the  Penal 
Code  the  right  of  private  defence  of  the  body  extends  to  the  causing  of 
death  in  such  a  case. 

The  only  other  act  done  by  the  accused^  was  the  concealment  <rf  the 
dead  body.  But  under  section  201  that  is  ^  offence  only  when  an  offence 
ha«  been  committed,  so  that  the  section  does  not  apply.  We  reterse  t)ie 
convictions  and  sentences. 


18  August  1806.  Pabsovs  A  Bavadi,  JJ» 

Queen-BmiiP6M  v.  fis^fs  vmlmA  HiMieii.* 

BiOtf— ^  Foipabl$  is  askance  **'^ons$ructum^Meanimi  ofth$  word*. 

The  words  ^'psjable  is  adTancV*  In  a  rale  relating  to  bonse-taz,  do  not  mean  that  thr 
laxei  are  payable  on  the  flnt  day  of  the  year,  bat  woald  mean  only  that  they  woald  be  payable 
in  adTanee  On  deniaild  at  any  tfane  wttldn  that  year. 

W^riminal  Reference  No.  79  of  189S, 
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Tbie  facts  in  this  case  were  that  the  Magistrate  convicted  the  fte^sused 
of  having  failed  to  pay  honse^at  payable  by  him  to  the  Dharwar  Munici*' 
I^ality  for  the  years  1892  to  1896  and  senttaced  him  to  pay  a  fine  of 
Rs.  1-8-0  in  addition  to  the  arrears  of  tax  Rs.  12  under  section  84  of  the 
Bombay  District  Municipal  Act  VI  of  1873,  as  amended  by  Act  tt  of  1884. 

The  District  Magistrate  of  Dharwar,  however,  being  of  opinion,  that  the 
conviction  and  sentence  were  illegal,  referred  the  case  to  the  Bigh  Court,  ob- 
serving r^-'^Complaints  of  such  offences  must  be  made  within  three  months^ 
next  after  the  date  when  the  taxes  were  due  and  not  paid  {vide.  Bom.  H.  C. 
Ruling  No.  86  of  1888).  The  Dharwar  Municipality  having  as  yet  made 
no  rules  under  section  32  of  the  amending  Act,  the  rules  framed  under 
section  14  of  the  principal  Act  are  still  in  force.  Rule  1  in  section  5  of 
Appendix  B  to  these  rules  makes  the  house-tax  payable  in  advance  in  one 
instalment^  It  follows  therefore  that  the  amounts  for  1892-93,  fell  due  on 
1st  April  1892,  those  for  1893-94  on  1st  April  1893  and  so  on.  The 
complaint  in  this  case  w&s  filed  on  29th  June  1896  and  wae  clearly 
time-barred  under  section  82  of  the  Act/' 

O&DSB.-^R^Urn  the  case.  The  point  of  limitation  ought  to  have 
been  taken  by  way  of  defence  to  the  action.  Moreover,  th^  words  *^  plty-^ 
able  in  advance  ^*  do  not  mean  that  the  taxes  are  payable  On  the  first 
day  of  the  year*  They  w^uld  be  payable  in  advance  on  demand  at  any 
time  within  that  year. 


18  August  1896.  PiasoHS  A  Buiadi,  JJ» 

Queen-Smppess  v.  Hapi  Napayan.^ 

Criminal  Broeedure  Code  (Act  X  of  ISSS),  See.  4i2^Appeal^lietie9t  servi^  qf. 

Whereltis  impraetieaMetogiTe  f%n  appellant  notice  of  the  hearing  of  an  appeal,  a* 
he  cannot  be  found  at  the  address  glren  by  him,  tlie  notice  or  a  eop^  «f  tt  shoald  %e  irifl  at 
the  address  given.  It  is  n^  competent  to  an  Appellate  Ceof  t  to  hear  and  decide  aa  appeal 
in  ap|>ellint^  abs^ce»  iknply  because  he  cannot  be  found  at  the  addlress  giren  by  him. 

P^lt  OtmiAM  :-^The  Disttitft  Magistrate  admits  that  the  notiee  of  the 
hearing  of  the  hppeal  was  not  given  to  th^  appellant,  kffA  h^  ai^pears  to 
think  thikt  this  mts  u^necedsaty  as  t)ie  ^appellant  could  wot  be  found  at 
the  address  he  gave.  This  might  have  Wan  the  case  liad  <die  aetice  or 
h  copy  Oi  it  be(9n  left  at  that  address ;  but  thii  doed  not  appear  to  have 
been  d6n6  and  there  is  not)iing  to  show  that  th^  appiillatit  eoiM,  Iqr  angr 
diligcfice  of  his,  have  got  ktidwle^  of  the  ttotice.  We  Tovtsrse  the  order 
and  direct  the  appeal  to  b^  reheard  sifter  giving  tiotide  to  the  appellant. 


•Oriminai  AuMiy  aOf^lBW.    ^iavtaal  ^ppllcatioafOf  Kevtilon  No.  Ul  of  ISM. 
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So  Augmt  2896.  Pabsohs  &  Bavam,  JJ. 

In  P6  Tptoumlal  Kalldms.* 

Criminal  Proeedmre  Code  {Act  X  4^  19S^\  8ec.  4$»^  Mainitnanee  orders Litimg  upti' 
rate  bf  mutuai  eoneent, 

A  wife  is  nol  entitled  to  receiTe  an  allowance  nnder  section  488,  Criminal  Froeedore  Oodc^ 
if  she  and  her  husband  hare  entered  in  to  an  agreement  which  provides  for  their  llring  sepua- 
telj,  and  they  are  so  living  separatelj  bj  mutual  consent. 

Pbr  Curiam  : — It  is  clear  in  this  case  that  the  parties  are  liying 
separately  by  mutual  consent ,  the  wife  therefore  is  not  entitled  to  receive 
an  allowance  under  section  488  of  the  Criminal  Procedure  Code.  We 
reyerse  the  order  of  the  Magistrate. 


£0  Auguit  2896,  Pabboks  A  Banadb^  JJ. 

Queen-Emppess  v.  Juze  bin  Fpanois  Souza.t 

Criminal  Procedure  Code  (Act  Xof  1888X  Sees,  181,  IBB^Magietrate-^Ojfenee  la  • 
VaUve  Staie^Penal  Code  (Act  XLVof  18S0),  8eo9,  Afi,tA ^Eseape-^^hutody^Juriedietion^ 
British  Courts. 

The  accused  was  arrested  in  the  Mysore  Sute  bj  the  State  Police  on  suspicion  of  having 
<iommitted  a  theft  in  British  India.  While  in  the  State  lockup,  be  effected  his  escape^  for  which 
a  Magistrate  in  British  India  tried  him,  and,  in  the  absence  of  a  certifleate  hj  the  Political 
Agent  for  the  Mysore  Sute  that,  in  hia  opinion  the  charge  should  be  enquired  into  in  British 
India,  convicted  him  under  section  994,  Penal  Code:— 

Beld^  that  as  the  oflSence  of  escape  from  lawful  custody  was  committed  out  of  British 
India,  the  Magistrate  had  no  jurisdiction  to  try  the  accused  for  it. 

In  consequence  of  information  that  the  accused  had  committed  theft 
in  Sirsi,  the  Mysore  Police  arrested  him  at  a  place  in  the  Mysore  State 
and  took  him  before  a  Magistrate  there.  The  Magistrate  ordered  the 
accused's  detention  in  order  to  enable  the  Police  to  trace  the  stolen  property. 
While  in  the  lock-up  he  effected  his  escape  by  removing  some  tiles  in 
the  roof.  For  this  offence,  the  accused  was  convicted  under  section  224, 
Indian  Penal  Code  and  sentenced  to  six  months'  rigorous  imprisonment 
by  the  First  Class  Magistrate  of  Karwar.  The  Sessions  Judge  of  Kanara 
referred  the  case  to  the  High  Court,  observing  : — '4  submit  that  the  trial 
was  illegal  because  the  alleged  offence  of  escaping  from  lawful  custody 
was  committed  beyond  the  limits  of  British  India,  and  there  was  no  certi- 
ficate by  the  Political  Agent  for  the  Mysore  State  that  in  his  opinion  the 
charge  should  be  inquired  into  in  British  India  (section  188,  Criminal 
Procedure  Code.)  It  is  true  that  section  181  enacts  that  the  offence  of  bav- 
ins escaped  from  custody  may  be  enquired  into  or  tried  by  a  Court  within 
the  local  limits  of  whose  jurisdiction  the  person  charged  is  but  I  do  not 
think  that  the  section  was  intended  to  make  such  offences  committed  beyond 
the  limits  of  British  India  punishable  by  British  Indian  Courts  of  Justice." 

^VriiiktnnJ  finMHT  ^^  ^  ^^^*    Criminal  Application  for  Revifion  No*  106  of  I89t» 
fCrMfUil  BuHng  4i  sf  ISSS.    Criminal  Reference  No.  74  of  ISSS. 
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Obbbr  :— The  offence,  with  which  the  accused  was  ohargedi  having 
been  committed  out  of  British  India,  the  Magistrate  had  no  jurisdiction  to 
try  and  convict  him  for  it.  The.Oourt  roTerses  the  conyiction  recorded 
against  and  sentence  passed  upon  Juze  bin  Francis  Souza  alios  Balu. 


i97  Augmi  1896.  Pabsons  Sc  Bavadi,  JJ. 

Queen-BmppMM  v.  Valdyallnffam.* 

Indiam  Bailwa^s  AeU  (JX  i/  1S90),  See.  llB^Gen§rai  Glauses  Aei  (  tf  ISSS^ 

8s$.  S^Sacsss  Fars^FinSf  rscovsrp  tf^ImprismmeiU. 

At  feoiUn  S  of  the  Qeneral  CUafles  Act*  ISS8,  decUret  the  proriiiaiifl  gf  teotions  sa  to  70 
of  the  Indian  Penal  Code  ap|dicahle  to  aU  fines  impoeed  under  the  anthori^  of  anj  Act  there* 
after  to  be  paned  nnlese  snch  Act  ihall  contain  an  czprest  profiiion  to  the  contrary,  t^ 
Magistrate,  ordering,  nnder  section  US  of  the  Indian  Bailwafs  Act»  1S90,  payment  of  excess 
ehargeandfare,  which  nnder  that  section  is  to  be  rocorered  as  if  it  vrere  a  fine  imposed  bf 
him,  can  award  imprisonment  in  default  of  payment  nnder  section  64,  Indian  Penal  Code. 

Thb  accused  alighted  at  Hubli  Station  from  a  train  coming  from 
Bangalore  side  but  did  not  deliver  up  a  pass  or  ticket  to  the  ticket- 
collector  of  that  station  saying  he  had  none  as  he  had  lost  his  ticket.  The 
Second  Glass  Magistrate  of  Hubli  convicted  him  under  section  113  of 
Act  IX  of  1890y  and  sentenced  the  accused  to  pay  the  fare  Rs.  1-15-6  and 
one  Rupee  on  account  of  excess  charge  and  in  default  to  undergo  simple 
imprisonment  for  three  days. 

The  District  Magistrate  of  Dharwar   referred  the  case   to  the  High 
Court  observing: — ''In  this  case  the  Magistrate   has  simply  to  issue  a 
warrant  of  the  levy  of  the   sums    by  distress   in  case  of  non-payment   of 
the   penalty.     Award  of  imprisonment  in  default  was  illegal.    The  form 
of  the  order  by  conviction  and  sentence  was  of  course  also  wrong." 

Pbr  Cubi am  :— Section  118  of  the  Indian  Railways  Act,  1800^  provides 
for  the  recovery  of  the  excess  charge  and  fare  as  if  it  were  a  fine  imposed 
by  the  Magistrate.  Section  5  of  the  Oeneral  Glauses  Act,  1868,  declares 
the  provisions  of  sections  63  to  70  both  inclusive  of  the  Indian  Penal  Oode 
applicable  to  all  fines  imposed  under  the  authority  of  any  Act  hereafter 
to  b^  passed,  unless  such  Act  shall  contain  an  express  provision  to  the 
contrary.  The  Indian  Railways  Act,  1880,  contains  no  provision  to  the 
contrary.  Section  64  of  the  Penal  Oode,  therefore,  applies  to  the  case 
and  the  order  of  the  Magistrate  is  legal. 

We  return  the  Record  and  Proceedings. 


HfrimiMi  Bmling  4S  qf  ISSS.    Criminal  Reference  No.  SI  of  1S9S. 
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'  S4  8$ptmbir  1896.  Parsons  h  Rutadi,  JJ. 

In  P6  Iiabaiiii.t 

Crimkal  Proecdwr$  Code  (Ac^Xof  1SSS)»  Sees.  lS3,\S9^Forge^^parig^MagistmU^ 
Ordir. 

Where  a  Sab-Diyiiional  ICagistrate  purporting  to  act  «nder  section  18S,  Criminal  Frocedue 
Code,  ordered  a  forge  set  up  hj  the  applicant  to  be  remored  on  the  ground  that  the  sparks  from 
it  might  set  to  to  cotton  stored  in  an  adjoining  building  belonging  to  a  third  person,  the  High 
•Conrt,  holding  that  the  Magistrate  was  not  justified  in  ordering  the  sommar/  removal  id  the 
forge,  directed  that  the  applicant  sho«M  not  be  reqaired  to  remove  the  forge,  but  on^  to  alter 
its  construction  so  that  sparks  shall  not  istnse  oat  of  it  into  the  open  air  when  it  is  worked. 

Order.— The  Court  thinks  that  the  Magistrate  was  not  justified  in 
ordering  the  summary  removal  of  the  forge  in  question  and  it  varies  his 
order  by  directing  that  Lahanu  shall  not  be  bound  to  remove  the  forge  but 
only  ordered  to  alter  its  construction  so  that  sparks  shall  not  issue  out  of 
it  into  the  open  air  when  it  is  worked.  This  can  easily  be  done  by  put- 
ting an  iron  roof  and  sides  to  it. 


^4  Sej^ember  1896.  Pabsoks  &  Bavadb,  JJ. 

Queen-Bmppess  v.  Hapl  Ua^du.* 

Pmdl  Code  {Act  XLF  of  1860),  8oe.  40i^Evidenee  Act  (I  of  1879),  See.  loa— Cri»i«a{ 
Breaek  of  Trust-^Hmif%al  mU%ppropriatUm^Burdm^  of  proof^Preeumption. 

Where  at  the  trial  for  an  offence  under  section  406,  Indian  Penal  Code,  the  aoeued 
Admits  having  recehred  the  money  alleged  to  have  heen  misappropriated  hj  him,  Imt  defeadi 
himself  by  saying  that  he  made  it  over  to  the  proper  person,  the  onus  does  not  lie  on  him  to 
prove  pajrment,  bnt  on  the  proiecation  to  prove  non-payment;  for,  it  is  only  when  the  latter  is 
prored  that  a  presumption  will  arise  of  misappropriation  or  breach  of  trust, 

Pbb  Curiam  : — The  Magistrate  Rrst  Class  says  **  Hari  No.  2  himself 
admits  having  received  the  money  but  defends  himself  by  saying  that  he 
made  it  over  to  Jeyram  Dusruth,  the  burden  of  proof  therefore  lay  on  him 
to  show  that  he  paid  the  money  to  Jeyram  as  alleged "  and  again  '^as 
accused  No.  2  Hari  Dugroo  has  failed  to  prove  the  payment  of  money  to 
Jeyram  Dusruth,  a  very  respectable  Sahookar,  |md  not  a  word  it  said 
against  his  character  by  any  of  the  accused's  witnesses,  the  Magistrate 
lias  no  ailternative  but  to  convict  the  accused.**  The  Sessions  Judge  says 
<'  this  being  so  the  burden  of  proof  clearly  lay  up<m  appellant  to  satisfy 
the  Court  that  he  really  paid  the  money  to  Jeyram  as  allied  (under 
section  106,  Evidence  Act)  and  he  has  entirely  failed  to  discharge 
this  onus".  This  placing  of  the  onus  on  the  accused  is  quite  wrong. 
The  onus  is  on  the  prosecution  to  prove  non-payment,  for  it  is  only  when 
that  is  proved  that  a  presumption  will  arise  of  misappropriation  <a 
breach  of  trust. 


\Orimnal  Ruling   46  c/  1896.    Criminal  Reference  No.  75  of  1896. 
•  Criminal  BiOing  47  of  1896.    Oriminal  Application  for  B«vision  Ho.  tes  if  MM. 
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As  it  18  impossible  to  say  what  effect  this  error  has  had  on  the  mimds 
of  the  convicting  authorities,  we  have  no  alternative  but  to  reverse  the 
conviction  and  sentence  and  order  the  accused  to  be  retried,  and  this  we 
hereby  now  do. 


6  Oetobir  1896.  '  Parsons  &  Banidb,  JJ* 

Queen-Bmppess  v.  Vlthu  valad  RamJI.* 

Criminal  Procedure  Code  (Aet  X  qf  1S8S),  See,  64ft— Oonvtc^idit. — S^toard— /itdtaii  Penal 
Oode,  {Aet  XZro/lSSO),  See.  870— /ndian  F^est  Aet  (FIIef\B79). 

Where  a  oonTicdon  and  sentenoe  prgceeds  ander  the  provisions  of  the  Indian  Forest  Aet, 
it  is  not  competent  to  a  Magistrate  to  pass  an  order  of  reward  to  the  complainant  for  detecting 
the  offence.  ^ 

The  accused  were  convicted  of  theft  under  section  379,  Indian  Penal 
Code,  for  having  dishonestly  and  without  permissioa  cut  off*  20  rafcers 
worth  Rs.  12  from  the  teak  trees  in  their  field,  survey  No.  88,  knowing 
that  the  right  over  these  teak  trees  was  reserved  by  Qovernment,  and 
were  sentenced  each  to  pay  a  fine  of  Rs.  10  or  in  default  to  undergo 
rigorous  imprisonment  for  seven  days. 

The  District  Magistrate  of  Ahmednagar  referred  the  case  to  the 
High  Court  observing : — •'In  passing  the  above  sentence  the  trying  Magis- 
trate has  awarded  a  reward  of  Rs.  5  out  of  the  fine  inflicted  by  him,  to 
the  complainant,  a  forest  servant,  for  detecting  the  ofieace.  This  order 
appears  to  be  illegal  as  section  545  of  the  Criminal  Procedure  Code  quoted 
by  him  contains  do  authority  to  give  such  rewards." 

Ordbr. — As  the  conviction  was  for  an  offence  under  the  Indian  Penal 
Code  and  not  under  the  Forest  Act,  the  order  of  reward  is  illegal.  The 
Court,  therefore,  reverses  it. 


€  Oetob&r  1896.  ^  Pibsoxs^  Banadi,  J  J. 

Queen-Bmppess  v.  Koya  MavJLt 

Criminal  Proeedure  Code  (Aei  Xef\S%i)tSee^  ^^^^Beward^  giving  qf^Thefi^P^nal 
Code  {Act  XLV  of  leso),  see.  l79^Tndian  Forest  Aet  (rTTe^  IS7S)  see,  S^Trees^  suiting  cf 
frwn  waste  mmbsT. 

Where  a  person  entf  a  teak  tree  from  a  watte  nomher,  he  cannot  be  <Sonyicted  an 
•enteneed  under  the  Indian  Forest  Act,  1S7S. 

The  accused  was  convicted  by  the  Second  Class  Magistrate  of  Qodhra. 
under  Rule  2  of  the  Rules  under  section  75  of  the  Indian  Forest  Act,  VII 
of  1878,  for  cutting  teak  from  a  waste  number. 

The  District  Magistrate  of  Panchmahals  referred  the  case  to  the  High 
<5ourt  observing : — "  Teak  growing  in  waste   numbers  is   under  the   con- 
trol and  at  the  disposal  of  the  Revenue  Department  under  Rule  93   para 
^CHmindl  Bmlimg  4S  ef  IS96.    Criminal  Reference  No.  100  of  1S9S. 
^Criminal  BvUng  49  of  1S96.     Criminal  Reference  Ho.  98  ef  189S. 
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2  and  Rule  94  under  section  215  of  the  Land  Revenue  Code  and  it  should 
have  rested  with  the  Revenue  Department  to  say  whether  the  oase  should 
be  dealt  with  under  section  43  of  the  Land  Revenue  Code  or  a  prosecution 
instituted  under  Rule  111  (b)  of  the  Rules  under  the  Land  Revenue  Code» 
In  any  case  Rule  2  under  section  75  of  the  Forest  Act  does  not  cover  the 
case  of  teak  growing  in  waste  numbers  and  I  would,  therefore^  recommend 
that  the  illegal  conviction  be  quashed  and  the  fine  ordered  to  be  refunded 
the  Collector  being  then  at  liberty  to  take  such  farther  steps  under  the 
Land  Revenue  Code  as  to  him  would  seem  proper."  '  ^ 

P£R  Curiam  : — The  District  Magistrate  is  right.  The  tree  cut  down 
did  not  stand  in  a  forest,  and  therefore  the  prosecution  and  conviction  for 
an  offence  under  the  Indian  Forest  Act,  1878,  is  illegal.  The  Act  appliei 
only  to  trees  in  forests.     We  reverse  the  conviction  and  sentence. 


8  October  1896.  Parsohs  &  Rakadi,  JJ. 

Queen-Binppess  v,  Govind  valad  Lakshmait.* 

Worlman**  Breach  of  Contract  Act  {Xtll  o(  lB59),86C,'i^0laim  barred  in  a  civil  eo»t 
— Bond^ProteeuUon, 

Where  a  bond  oontaining  an  agreement  to  work  for  18  months  as  weavers  or  in  defanlt  to- 
pajT  back  Bs.  100  borrowed,  cannot  be  enforced  in  ciril  Court  being  time-barred,  it  cannot  be 
made  the  basis  of  a  prosecntion  nnder  Act  XIII  of  1859. 

Per  Curiam: — The  bond  in  this  case,  dated  18th  December  1887, 
contained  an  agreement  to  work  for  13  months  from  that  date  or  in 
default  to  pay  back  the  Rs.  100  borrowed.  Default  was  made  in  the 
first  month.  The  bond,  therefore,  could  not  now  be  enforced  by  civil 
process.  We  follow  ruling  of  this  Court  in  Queen-Empress  v.  Rajah  (1) 
opposed  though  it  is  to  the  ruling  of  the  Madras  High  Court  in  In  the 
matter  of  KiMu  and  others  (2)  and  hold  that  the  bond  could  not  be  made 
the  basis  of  a  prosecution  under  Act  XIII  of  1859. 

We  reverse  the  order  of  the  Magistrate. 


8  October  1896,  Paesons  &  Ramadb»  JJ*- 

Queen-Emppess  v.  Slildlinfirappa.t 

Siatenienti  made  by  toitnestet  to  the  Police — Oopiee  of  the  etatemente-^Ditcreticn, 
The  practice  of  granting  to  the  accnsed  statements  made  by  witnesses  to  the  Police  discnasod. 
Per  Curiam  : — On  the  evidence  we  agree  with  the  decision  and  there* 
fore  dismiss  the  appeal. 

The  Sessions  Judge  has  taken  objection  to  the  grant  of  copies  to  the 
accused  of  the  statements  made  by  the  witnesses  to  the  Police.  We  notice 
however  that  these  were  granted  by  the  committing   Magistrate   and  we 

'^Criminal  Ruling  50  of  1S96.    Criminal  Reference  No.  S4  of  1896.  (I)  I.  L.  B.,  16  Bom.,  861. 
iOriminal  Ruling  51  of  1896.    Criminal  Appeal  No.  866  of  1896.      (2)  L  L.  B.,  11  Blad^  838. 
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think  that  at  the  least  the  grant  was  a  matter  within  his  discretion.  It 
would  not  be  possible,  even  if  it  was  desirable,  to  keep  these  statements 
secret.  The  accused  has  a  right  to  cross-examine  witnesses  on  their  former 
statements  to  the  Police  and  by  calling  the  Police  Officers  they  could 
obtain  the  same  information  that  they  have  obtained  from  the  grant  of 
the  copies.  *The  question,  therefore,  seems  to  resolve  itself  into  one  of 
procedure  only.  There  has  been,  however,  no  argument  addressed  to  us 
on  the  point  and   therefore  we  have  expressed  our  opinion  only. 


£9  October  1896,  Fulton  Sb  Hosking,  J  J. 

Queen-Bmppesa  v.  Oovind  BapuJI.* 

Cantonement  Act  {III of  1876),  See.d-^Bilef  frimei  under  see.  ^^BuU  59 -^Ohabutra 
buUdinf  qf^CantonemerU  Magistrate. 

According  to  Chapter  III  of  the  Bales  and  Regalations  made  by  the  Qovernor  in  Goancil 
under  section  9  of  the  Bombaj  Act  III  of  1S67,  and  maintained,  on  the  repeal  of  that  Act,  by 
section  S  of  the  rep3aling  Act  Xm  of  1S89,  any  temporary  constmctien  is  an  offence  only  if  it 
shall  be  declared  by  the  Cantonement  Magistrate,  wUh  the  sa/Mtim  of  the  Oantonement  Oommitte 
to  be  objectionable  on  sanitary  gronnds,  or  on  account  of  caosing  encroachment. 

In  this  case  the  accused  presented  a  petition  asking  for  leave  to 
build  a  ohabutra  within  the  limits  of  a  Oantonement.  The  Oantonement 
Magistrate  visited  the  place  and  orally  refused  the  permission.  The 
overseer  made  a  pencil  note  of  this  refusal  in  the  margin  of  the  petition, 
which  did  not,  ho  wever,  state  what  the  grounds  of  the  Magistrate's  objection 
were.  The  chabiUTa  having  afterwards  been  built,  the  Oantonement 
Magistrate  convicted  the  person  under  Rule  1  of  Chapter  III  of  the  rules 
framed  by  Qovernment  under  section  9  of  Bombay  Act  III  of  1879,  of 
breach  of  rule  59  of  the  same  Chapter  which  forbids  the  erecting  of  any 
building  '^  in  any  situation  in  which  such  building  or  other  construction 
shall  be  declared  by  the  Oantonement  Magistrate  with  the  sanction  of  the 
Cantonement  committee  to  be  objectionable  on  sanitary  grounds  or  on 
account  of  causing  encroachment  or  obstruction  to  a  public  thoroughfare". 
The  Sessions  Judge  made  this  reference  to  the  High  Court  on  the  grounds 
that  the  conviction  was  bad  for  want  of  (1)  the  declaration  by  the  Oantone- 
ment Magistrate,  and  (2)  the  sanction  of  the  Oantonement  Committee. 

Ordbr. — For  the  reasons  given  by  the  Sessions  Judge  the   Court  sets 
aside  the  conviction  and  sentence,  and  acquits  the  accused. 


Hfriminal  BuUrtg  51  of  1S96.    Criniail  Reference  Ns.  110  of  186, 
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12  November  1896.  PiBSovs  A  Bakade,  JJ. 

Qu^^n-Smppess  v.  OodL* 

Indian  Ptnal  Code  (A€t  XLV  ^f\Wi\   8fe$.  88,  486— A^Miy— C^M  ofi»ny€an- 
MoturUy  qfunderttarndtng. 

Wher«  «  ehild  of  ten  jeart  marriei  agaio  dsring  the  life-time  of;her  hatUnd^the 
marriagei  being  negotiated  and  eanied  to  be  perfonned  bj  tlie  mother  of  the  aeeoMd 
the  child  wae  held  not  to  have  attained  oofBdent  matntilf  of  nnderetanding  to  jndge  of  the 
nature  and  eonfeqoeneeeof  her  eondnet  on  the  occasion  of  the  second  marriage. 

In  this  case  Godi,  a  girl  of  ten,  calling  herself  the  wife  of  Jamardhan 
was  charged  with  marrying  Janardan,  during  the  life  time  of  her  husband 
Eondaji,  and  with  having  concealed  the  fact  of  her  first  marriage  from 
Janardan.  In  convicting  her  of  the  offence  of  bigamy,  the  Sessiont^ 
Judge  of  Ahmednagar^  remarked  : — *^  I  had  some  doubt  whether,  having 
regard  to  her  age,  Godi  should  be  convicted  of  this  offence;  and  before 
asking  the  assessors  for  their  opinions  I  drew  their  attention  to  section 
83  of  the  Penal  Gode.  But  young  as  she  is,  as  she  had  in  fact  lived  with 
one  man  as  her  husband  before  going  though  the  ceremony  of  marriage 
with  another,  she  must  have  understood  the  nattire  and  main  conse- 
quence of  her  conduct.^    The  accused  appealed  to  the  High  Court. 

Per  Curiam  : — We  reverse  the  conviction  and  sentence.  The  accused 
is  a  child  of  10  years  of  age  and  has  been  convicted  of  the  offence  of 
marrying  again  in  the  life  time  of  her  husband.  The  marriages  were 
negotiated  and  caused  to  be  performed  by  the  mother  of  the  accused  and 
we  cannot  hold  that  the  accused  had  attained  sufficient  maturity  of 
understanding  to  judge  of  the  nature  and  consequences  of  her  conduct  on 
the  occasion  of  the  second  marriage. 


19  FtwmJber  1896.  Parsoxs  A  Bakadi»  JJ. 

Qua^n-Emppess  v.  Jsunal  lAklwn.t 

Orimi'Ml  Procedure  0$de(Aet   XIof\tW,)8ec,  US— «9«0«ri(y-*-M0^erate, 
It  ie  net  eom^tent  ta  a  Magistrate  to  require,  aader  feotUm  118  of  the  CriaiiBal  Procedar^ 
Code,  a  peram  to  give  eecaritj  e£  respectable  land-koUttrai  all  he  can  do    is  to  require  the 
security  i^jmnns  of  respeetahOity  and  tubstohce. 

PsR  Curiam  : — The  Magistrate  ordered  the  applicants  each  to 
give  the  security  of  two  respectable  land-holders  in  the  sum  of  Rs.  800 
imder  section  118  of  the  Code  of  Criminal  Procedure.  The  applicants  hare 
been  unable  to  give  this  security.  We  see  no  reason,  and  the  Magistrate 
records  none,  why  the  applicants  should  be  restricted  to  give  land-holders 
as  their  securities  and  we  alter  the  order  by  substituting  the  words'^ persona 
of  respectability  and  substance"  for  the  words  ^*  respectable  land'holders." 

•CrinwMd  Ruling  55  <^  1896.     Criminal  Appeal  No.  8»f  ol  1898. 
lOrtwinal  Bmling  57  af  1888.    CrimiBal  Application  for  Reritira  N«^  841  of  1890. 
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20  December  1896.  Pabsoim  A  BANADg,  JJ. 

qii#en«gmprMg  v.  Rmnoliliod  JEUmpI.* 

BreeUmeif  Ma§ieirmie  'Predeeeeevr^Seview. 
A  Preddenej  Ifagiftnita  hM  no  power  to  revieir  and  esiieel  the  order  of  bli  predeetiior 
iaoOte. 

In  this  case,  the  applicant,  filed  a  complaint  against  cme  Hatha  Hari 
for  cheating,  on  the  30th  September  1896|  before  the  Acting  4th  Presidency 
Magistrate,  who  ordered  a  warrant  to  issue  for  the  apprehension  of  the 
•aid  Natha,  the  same  to  be  sent  to  the  Political  Agent,  Cambay.  Later  on 
the  applicant  was  informed  by  the  office  clerks  of  the  Magistrate  that 
extradiction  of  the  said  Natha  woald  be  applied  for  in  due  course.  On 
the  29th  October,  however,  the  applicant  was  informed  that  for  some 
reasons  not  explained  the  latter  applying  for  the  extradiction  of  Natha 
from  Oambay  had  not  been  sent  to  the  Political  Agent  there,  and  that  a 
fresh  order  had  been  passed  by  the  4th  Presidency  Magistrate  who  had 
then  reverted  to  his  post,  purporting  to  revise  the  order  of  his  predecessor 
and  to  set  it  aside  on  the  ground  that  the  offence  was  one  for  which  an 
application  for  the  extradiction  of  the  said  accused  person  could  not  be 
made.    The  complainant,  thereupon,  applied  to  the  High  Court. 

Pbb  Curiam  : — ^The  4th  Presidency  Magistrate  had  no  power  to  review 
and  cancel  the  order  of  his  predecessor  in  office.  We  are  not  instructed  as 
to  what  offences  are  and  what  are  not  extraditable  but  the  power  of  refus- 
ing or  agreeing  to  extradite  the  accused  persons  rests  with  the  Cambay 
authorities  and  not  with  the  Presidency  Magistrate.  We  cancel  the  order 
of  the  27th  October  1896. 


10  December  1896.  *   Pabsoss  A  Banadi,  JJ. 

In  pe  Kptohna  Anant  Pal.f 

Oriwtinal  PToeedtir§  Code  {Act  X  <if  l9Bt\]/3ee.  58S  -^TraTu/er  of  a  ca$e^  Notice. 

When  an  application  for  the  transfer  of  a  eaie  from  one  Court  to  another  is  made  the 
order  of  tranfer  ooght  not  to  he  made  em  parte  and  without  aotice  to  the  other  side. 

Thb  petitioner  applied  for  rcTision  of^the  order  passed  by  the  District 
Magistrate  of  Eanara  transferring  the  ease  between  the  petitioner  and  Us 
opponents  from  the  Court  of  the  Magistrate  Third  Class  to  the  Court  of  the 
Magistrate  Second  Class,  Akola,  on  the  ground  that  the  said  order  was 
illeg<il  inasmuch  as  it  was  passed  ex  pohie  without  notice  t^  the  petitioaer. 
Pbb  Curiam:  ^The  order  of  transfer  ought  not  to  hare  been  made  69 
pofrte  and  without  notice  to  the  other  side.  See  Criminal  Rulings  32  of 
1889  and  21  of  1893.  We  reverse  it  and  the  District  Magistrate  should 
dispose  of  the  application  after  giving  proper  notice* 

*C»fan4nal  Amplication  for  Beviaion  NokSOS«rieMl      — — — ^ 
^CrimiMl  BuUng  61  cf  tSSS.     Crimlial  A^n^lleatioa  for  Bevieion  No.  S5S  of  1S9S. 
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16  December  1896.  Pabsohi  <fe  Bi9ade,JJ. 

Qu««n-Bmppess  v.  Blwva  Mandiifir.^ 

CHaUfuU  Broeedmre  Code  (Aei  X  tf  188t,)  See.  $5~-Comeinrrent  eenteneee. 
Where  a  penon  It  eonyleled  al  one  trial  of  two  or  more  diitlnct  offBoees,  and  is  senteneed 
to  a  separate  term  of  imprisonment  for  each,  it   is   illegal  nnder    section   85,     Crimiatl 
Frocednre  Code,   to  order  the  sentences  to    mn  eoncnrrently.  One  sentence  shoald  be  ordered 
to  commence  after  the  expiration  of  the  other. 

The  accused  was  charged  with  the  offences  of  house-breaking  by  night 
in  order  to  commit  theft  and  theft  in  a  dwelling  house.  He  was  tried  by 
the  acting  Sessions  Judge  of  Ahmedabad  who  sentenced  the  accused  to 
five  years'  rigorous  imprisonment  for  the  offence  of  house  breaking  by  night 
in  order  to  commit  theft,  and  again  sentenced  him  to  five  years'  rigoroui 
imprisonment  for  the  offence  of  theft ;  these  two  sentences  were  directed 
to  run  concurrently. 

Order. — The  concurrent  sentences  are  illegal.  The  Court  reduces  the 
sentence  in  each  case  to  one  of  2^  years,  the  second  to  commence  at  the 
expiration  of  the  first* 


M  December  1896.  Jibdinb  &  R4nadb,  JJ. 

Queen-Emppess  v.  Lakshman  Bhima.t 

Abhari  Act  {Bombay  Act  V  of  1S7S),  See.  48,  {%)^^eparate  eonmetwm. 
The  accused  were  convicted  and  separately  sentenced  for  (I)  possessing  apparatos  and 
material  for  manufacturing  Uqnor  without  a  permit  and  (S)  possessing  mkowra  flowers  for 
manufacturing  liquor  without  a  permiti— 

fleH that  the  matters  about  which  the  two  conrictions  were  passed  were  substantiaUy 
one  transaction. 

The  accused  were  convicted  of  (1)  possessing  apparatus  and  material 
for  manufacturing  liquor  without  a  permit  and  (2)  possessing  Mhowra 
flowers  for  manufacturing  liquor  without  a  permit  under  section  4f3 
<3lause  1  (/)  and  section  43,  clause  2,  of  the  Bombay  Abkary  Act,  Y  of  1878. 

The  District  Magistrate  of  Ahmednagar  referred  the  case  to  the  High 
Court  observing  : — "The  Magistrate,  in  my  opinion,  is  not  right  in 
<;onvicting  and  sentencing  the  two  accused  for  the  offence  under  section  43, 
clause  (2)  as  mere  possession  of  mhowra  flowers  does  not  seem  to  be  an 
offence  in  this  District.  Act  III  of  1892  (Bombay)  has  been  made  applic- 
able to  Thana  and  part  of  Colaba  Districts,  and  consequently  simple 
possession  of  mhowra  flowers  in  Ahmednagar  District  does  not  come 
under  section  43,  clause  (2),  of  the  Abkari  Act.  " 

Order. — Without  determining  whether  Mhowra  flowers  are  '^material" 
within  the  meaning  of  section  43,  clause  (/)  Bombay  Act  Y  of  1878  the 
Court  is  of  opinion  that   the   matters   about   which  the  two   convictions 

•OHnUnal  Blrftng  64  qf  ISSS.     Criminal  Appeal  No.  380  of  1896. 
tCriminal  Reference  No.' 140  of  1806. 
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were  passed  are  substantially  one  transaction,  and  therefore  sets  aside 
the  convictions  passed  under  the  sub-section  2  of  section  43  interpolated 
by  Bombay  Act  III  of  1892. 


1897. 

T  January  1897.  Jabdini  A  Bahadi,  JJ. 

In  pe  a  Dumb  MmtL* 

Oriminml  Procedure  Code  (Aet  Xcf  l9B%\8ee.  Sil^Dumb  wwn-^MagUtrat&^Proeedure. 

Section  S4l,  Criminal  Prooednre  Code,  does  not  applj  nntll  there  is  a  conviction.    To 

make  the  section  applicable,  the  Magiitrate  mast  come  to   a  deflnite   opinion  whether  the 

acsnsed  can  be  made  to  understand  the  proceedings ;  and  this  opinion  mmj  be  formed  npon 

eTidence. 

The  accused  entered  the  house  of  the  complainant  who  on  seeing  the 
accused  ran  away  at  first  but  caught  the  accused  with  the  assistance  of 
his  neighbours.  The  accused  had  displaced  and  searched  some  earthen 
jars  in  the  house  but  had  not  stolen  anything.  While  the  complainant 
and  his  witnesses  were  being  examined  before  the  Second  Glass  Magistrate 
of  Igatpuri  the  accused  showed  that  he  was  dumb  and  that  he  could  not 
understand  the  proceedings  before  the  Court.  The  witnesses  stated  that 
the  accused  was  not  dumb  and  actually  did  abuse  them  when  he  was 
caught  and  taken  by  them  to  the  Police  Officer.  The  Railway  Surgeon 
on  examination  of  the  accused  certified  that  he  was  in  no  way  dumb. 

The  District  Magistrate  of  Nasik  referred  the  case  to  the  High  Court, 
under  section  341  of  the  Criminal  Procedure  Code,  observing  that  as  the 
Second  Class  Magistrate  could  not  dispose  of  the  case  he  submitted  the 
papers  to  the  High  Court. 

Pbr  GuBiAM. — If  there  is  no  conyiction,  section  341  of  the  Code  of 
Criminal  Procedure  does  not  apply  ;  and  the  Court  notices  that  the  trial 
was  imperfect,  as  no  charge  was  framed  ;  and  therefore  it  does  not  treat 
the  mere  opinion  expressed  by  the  Magistrate  that  the  accused  is  guilty 
as  tantamount  to  a  conyiction. 

The  Magistrate  must  come  to  a  definite  opinion  whether  the  accused 
can  be  made  to  understand  the  proceedings.  This  opinion  may  be  formed 
npon  evidence ;  he  may  examine  the  Medical  officer  or  any  one  acqu* 
ainted  with  the  accused.  If  the  Magistrate  comes  deliberately  to  an 
opinion  that  the  accused  cannot  be  made  to  understand  the  proceedings 
he  may  nevertheless  proceed  with  the  inquiry  or  trial :  and  if  it  results 
in  a  conviction  or  commitment  the  proceedings  must  be  forwarded  to 
the  High  Court  with  a  report  of  the  circumstances  of  the  case:  as  a  further 
guide  to  the  Magistrate  the  Court  dravrs  attention  to  Criminal  Ruling  26 
of  1894.    The  case  is  returned  for  disposal  to  the  Magistrate. 

«  Criminal  Ruling  1  of  1897.    Criminal  Reference  No.  U1  of  1S96. 
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IS  Januaiy  1897.  Jabdini  is  BAHiDit  JJ. 

In  pe  Pepmanand  Ke0lioivjl.t 

Criminal  Procedure  Code  (X  ^\9B2\  Sees.  iB^W^lO^^^earch  vjorrant^AeooiuU  hooh, 
seizwre  ttf^^urisdietion. 

A  Presidency  Magistrate^  on  being  asked  by  a  telegram  from  the  District  Magistrate  of 
Agra  to  take  possesdon  of  certain  aocoant  books  of  one  D^  living  at  Bombay,  and  send  then  ts 
iiim,  smnmoned  D  to  produce  them  and  when  they  were  prodnoed,  seised  and  sent  them  ts 
Agra,  purporting  to  do  so  nnder  sectlona  96  and  90  of  the  Oode  «f  Criminal  Procedorei— 

Held,  that  as  there  was  no  search  warranty  neither  section  96  nor  section  99  did  apply,  and 
that  as  the  Biagistrate  had  no  authority  to  summon  D  to  produce  his  account  books,  sectioa  104 
did  not  apply  to  justify  tbe  sending  of  the  books  out  of  the  jurisdiction. 

The  petitioner  Fermsnand  Keshowji  was  a  manager  of  Damodar 
Ratansey,  a  merchant  of  Calcutta  and  Bombay.  On  the  28th  December,  1896, 
the  said  Damodar  was  served  with  a  witness  summons  to  produce  immedi- 
ately his  books  of  account  and  the  books  were  produced  before  the  Presidency 
Magistrate,  Bombay,  on  the  account  books  being  produced,  the  Magistrate 
informed  the  petitioner  that  he  required  the  account  books  for  being 
despatched  to  Agra  as  he  had  received  a  telegram  from  the  Magistrate 
there  to  seize  the  books  and  send  the  same  by  a  registered  post.  The 
telegram  ran  as  follows  : — 

^<  Please  to  take  possessibn  immediately  of  cash  books  and  ledgers  of 
Damodar  Ratansi,  27  Kalkadevie  Road,  from  July  1894  to  June  1896  and 
to  send  them  under  a  securely  packed  registered  parcel." 

The  Magistrate  in  explaining  the  proceedure  followed  by  him,  stated:* 
*^  It  will  be  seen  from  the  wording  of  the  first  telegram  of  the 
District  Magistrate  that  it  was  in  the  nature  of  a  search-warrant,  but  with 
a  view  to  save  annoyance  and  unnecessary  hardship  to  the  petitioner,  the 
Court  preferred  to  send  to  him  an  immediate  summons  to  produce  the 
books  and  eventually  seised  them  on  their  being  brought  to  Court." 

Obdbr. — There  being  no  search  warrant  neither  section  96  nor  section 
99  of  the  Code  of  Criminal  Procedure  applies  ;  the  Presidency  Magistrate 
had  no  authority  to  summon  the  petitioner  to  produce  his  account  books, 
and  therefore  section  104  does  not  apply  to  justify  the  sending  of  the  books 
out  of  the  jurisdiction.  The  Presidency  Magistrate  should  take  what 
means  he  can  to  return  them  to  the  petitioner. 


U  Janmry  1897  Jabdihi  A  Bakadi,  JJ. 

Queen-Emppess  v.  Juma.* 

Africa  Order  in  OauneU  ef  1S9C,  AfticUe  46^  48, 60,  74,— 75.— OofitiOar  Oamt^UgmiiB 
'^Britieh  sphere  cf  it{/hienee^Foreign  Subieets^JuriedietUm. 

^Cfiminal  Beling  t  ef  \%%1.  GriminAl  Appliestion  for  Bevlsion  No,  1  of  ISST. 
*OrimiMiaBMlim$^ef\W.    Criminal  Reference  No.  a7  of  18SS, 
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• 

Her  Majesty's  Commisiioner  and  Conaal^OenerAl  as  a  Commander-in-Chief  can  try  foreign 
•tabjects  committing  offences  in  territory  nnder  military  occupation  and  pnnish  them  on  the  spot 
by  the  law  of  war,  bat  he  cannot  so  try  them  at  a  place  and  time  both  distant  from  the  war- 
like operations. 

The  Coart  of  the  Commissioner  and  Consnl-Qeneral  of  Uganda  is,  by  varione  articles  of 
the  Order  in  Council  of  1889  (a  g.,  articles  12,82)  limited  in  its  powers.  If,  therefore,  the  Offices 
of  Jadge  of  the  Consular  Court  and  of  a  Commander-in-Chief  happen  in  a  sphere  of  inflaenee 
to  be  held  by  the  same  person,  who  in  both  capacities  under  the  control  of  the  Crown,  the 
directions  in  the  Orders  in  Council  are  binding  on  bim  as  Consular  Judge. 

When  the  Commissioner  and  Consul-Gene ral  has  avowedly  and  i  n  terms  assumed  jurisdic- 
tion under  the  Orders  in  Council  and  submitted  the  case  to  the  Htgh  Court  under  Articles 
74  and  75,  it  would  be  wrong  to  impute  the  act  to  power  lawfully  used  by  the  ^ead  of  a 
military  occupation. 

A  military  occupation,  however  complete,  is  not  necessarily  the  same  thing  as  an 
annexation. 

The  responsibilities,  assumed  under  Article  1  of  the  General  Act  of  the  Brussels  Conference 
of  1890,  are  international  duties  arsing  from  mutual  understandings  of  the  signatory  powers, 
and  thus  differ  from  the  obligations  undttrtaken  by  the  Sovereign  to  protect  her  subjects  and 
others  bound  to  her  by  allegiance. 

The  phrase ''British  Sphere  of  Influence"  is  obviously  intended  to  mark  out  African 
territories  within  which  other  European  Powers  are  by  mutual  understanding  not  to  extend 
their  conquests  to  the  disadvantage  of  the  British  Power  in  East  Africa.  The  phrase  has 
no  significance  for  purposes  of  jurisdiction.  It  is  in  fact  the  outer  circle  beyond  the  Protected 
States,  and  is  for  purposes  of  internal  jurisdiction  independent  territory,  where  the  Consular 
Court  has  no  direct  authority,  and  cannot  control  the  actions  of  its  native  rulers,  as  it  might  da 
in  Protected  territory. 

Ooeupation  for  purposes  of  war  does  not  change  the  law  of  the  country  invaded,  and  such 
occupationcannotconferjuHsdiction  on  the  Consular  Courts  to  try  foreigners,  to  whom  the 
Order  of  ib93  did  not  apply,  as  if  they  were  British  subjects. 

The  Orders  in  Council  of  1892  and  1898  gave  no  jurisdiction  to  the  Commissioner  and 
Consnl-General  of  Uganda  over  **  foreigners  "  being  subjects  of  the  Signatory  Powers,  in 
regard  to  offi^nces  committed  by  them  in  territory  under  the  sphere  of  influence  of  the  British 
Crown;  a  plain  distinction  being  drawn  about  the  ct iminal  liability  of  subjects  of  the  Signatory 
Powers  for  offences  committed  by  them  within  the  Protectorate  and  outside  such  limits;  a 
distinction  based  evidently  on  the  differ3nce  of  the  responsibility  which  the  Crown  is  advised 
10  assume  in  territories  solemnly  declared  to  be  under  the  Queen's  protection  and  those  merely 
placed,  qua  the  Signatory  Powers,  within  the  British  sphere  of  Influence. 

Convictions  by  the  Consular  Court  under  Articles  45,  48  and  50  of  the  Order  in  Council 
of  1889  of  German  subjects  in  regard  to  acts  done  outside  the  limits  of  the  Protectorate  are 
without  jurisdiction. 

Jardinb,  J. — Before  dealing  with  the  question8  of  law  it  is  conve- 
nieut  to  state  our  view  of  some  of  the  matters  of  fact  on  which  those 
questions  depend. 

Mr.  Foutt^  argued  for  the  prisoners  that  they  are  not  subjects  of  a 
Signatory  Power,  but  only  dwellers  in  some  region  under  the  protection 
or  influence  of  Germany.  But  as  this  Court  has  already  pointed  out,  the 
only  evidnce,  namely  their  own  statements,  is  that  they  are  Qerman  sub- 
jects: and  in  his  report  pursuant  to  the  order  of  this  Court,  Her  Majesty's 
<}ommissioner  and  Consul  General  clearly  assumes  this  to  be  the  fact. 
This  Court  must,  therefore,  deal  with  them  as  subjects  of  Germany. 
Ill 
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The  sets  for  which  the  prisoners  have  been  convicted,  occurred  in  tbe 
countrj  of  Unyoro:  and  Her  Majesty's  Commissioner  and  GoDSul-Oeneral 
has,  in  reply  to  the  question  of  this  Court,  in  para  10  of  our  order  of 
the  17th  March  1896,  stated  that  Unyoro  has  not  been  declared  to  be 
within  a  British  Protectorate. 

He  had  also  submitted  the  following  information  : — 

**  Ai  regsrdi  the  form  adopted,  I  woald  ventare  to  make  the  following  obserratioiii. 
Were  a  *'Oermaii  Sobjeet "  to  commit  a  crime  and  be  arrested  for  it,  say  in  Tom,  a  peaceful 
*  Kingdom,**  lying.  Uke  Unyoro,  within  the  Britith  Sphere,  but  onaide  the  Protectorate, 
one  of  two  oonrset  would,  I  preanme,  have  to  be  followed.  Either  I  ehoald  permit 
the  "King**  of  Toro  to  try  him  and  poniih  him  according  to  Torn  laws,  what- 
ever these  might  be,  or  I  shoald  (toehnically)  ^'exercise  my  Inflaence*'  over  the 
King  in  order  to  arrange  that  he  shoald  delegate  hit  jnrlsdietion  to  this  administrt* 
lion,  and  tfaereapon  try  the  accused  according  to  the  Procedure  laid  down  for  Britiih 
onbjocts.  In  the  case  of  Unyoro,  however,  the  King  and  all  local  authorities  or 
Jurisdiction  had  disappeared  in  consequence  of  the  war  and,  therefore,  what  could  be  done  in 
Tom  could  not  be  done  in  Unyoro.  Meanwhile  in  Jane  1894  the  Earl  of  Kimberley,  then 
Her  Majesty's  Secretary  of  State  for  Foreign  Affairs,  had  (though  under  strict  limiutions,  see 
Blue  Book  Africa  No  7,  1895,  page  50)  recognised  the  possible  necessity  for  some  temporary 
and  partial  occupatioo  of  Unyoro.  It  was  in  these  circumsunces  and  with  that  sanction  that 
portions  of  Southern  Unyoro  have  been  held  by  the  British  authorities  in  Uganda  and  it 
•eemed  to  me  that  since  the  king  and  his  judical  authorities  had  disappeared,  we  most 
necessarily  assume,  however  temporarily,  jurisdiction  in  their  place;  in  other  words  that  in  these 
portions  of  Unyoro  which  we  occupied  in  the  terms  of  Lord  Eimberley*s  despatch  for 
purely  defensive  purposes  wiih  the  object  of  prottcting  Uganda  against  aggression  we  must 
assume  the  responsibilities  and  exercise  the  rights  which  we  do  in  Uganda  itself,  Onr  tem- 
porary presence  in  these  portions  of  Unyoro  must,  in  practice,  mean  the  temporary  exteoeion 
•rer  them  of  the  British  Protectorate  over  Uganda.  In  these  circumstances  I  decided  to  trj 
the  accused  as  though  the  oflfence  with  which  they  were  charged  had  been  committed  in 
Uganda  itself." 

Thete  remarks  of  the  Commissioner  and  Gonsui-Qeneral  oonfirm 
the  surmise  of  this  Court  that  the  territory  in  Unyoro  was  at  the  time 
held  by  military  occupation  under  the  superintendence  of  Her  Majesty's 
Commissioner  and  Consul-Generai  by  command  of  the  Crown. 

The  learned  Advocate^Qeneral  has  argued  that  if  Unyoro  was 
under  military  occupation^  this  oooupcUio  beiUAoa  transferred  the  Sovereign 
Power  to^the  Crown  and  that  it  had  to  be  esercised  by  Her  Majesty's 
Commissioner  and  Consul-Oeneral  as  a  Commander-in-Chief;  and  that 
as  he  might,  in  Unyoro,  have  tried  and  punished  these  prisoners  by  the 
law  of  war,  the  convictions  passed  at  Kampala  in  Uganda  long  afterwards 
in  the  Court  established  by  the  Orders  in  Council  may  justly  be  treated  as 
valid.  Butjno  case  has  been  shewn  us  authorizing  the  trial  by  the  laws 
of  war  at  a  place  and  time  both  distant  from  the  war-like  operations. 
Moreover,  the  Court  of  the  Commissioner  and  Consul-Qeneral  is  by 
various  Articles  of  the  Order  in  Council  ofJlSSQ,  a^.  Articles  12  and  22 
limited   in   its   powers :   it  is^  by  Article   2S,  to  exercise  Her  Majesty'ff 
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jurisdiction  '*  to  the  extent  and  in  the  manner  provided  by  this  Order.  ** 
'Iherefore  if  the  offices  of  Judge  of  the  Consular  Court  and  of  a  Commander* 
in-Chief  happen  in  a  sphere  of  influence  to  be  held  by  the  same  person, 
who  in  both  capacities  is  under  the  control  of  the  Crown,  the  directions 
in  the  Orders  in  Council  are  binding  ou  him  as  Consular  Judge.  Article  105 
of  this  Order  recognizes  and  preserves  the  powers  of  Consular  Officers  in 
performing  acts  not  judicial,  acts  such  as  they  '^  might  by  law 
or  by  virtue  of  usage  or  sufferance  or  otherwise,  have  performed  if  this 
order  had  not  bean  made."  The  Commissioner  and  Consul-General  bas 
avo«vedly  and  in  terms  assumed  jurisdiction  in  this  case  under  the  Order  in 
Council  and  submitted  it  to  this  Court  under  Articles  74  and  75.  It  would 
be  wrong  therefore  to  impute  what  has  been  done  to  Powers  lawfully 
used  by  the  head  of  a  military  occupation,  such  as  are  discussed  in 
ForsyOi^a  Constitutional  Law,  p.  210,  and  by  Mayne  in  his  Criminal 
Law  of  India,  Chapter  3,  sections  97  to  106.  The  Advocate-General  further 
suggested  that  the  record  and  statements  submitted  shewed  that  this  part 
of  Unyoro  had  become  annexed  to  the  dominions  of  the  Crown.  But  the 
Commissioner  and  Consul-General  does  not  ever  anything  more  than  a 
military  occupation,  which  however  complete,  is  not  necessarily  the  same 
thing  as  an  annexation.  I  find  a  case  where  the  Judicial  Committee  of  the 
Privy  Council  distinguished  the  temporary  occupation  of  Moldavia  by 
Russia  in  1853  from  a  change  of  dominion:  Oremidi  v.  Powd  (1);  see  ' 
also  other  cases  cited  by  Forsyth  at  p.  21.  We  must,  therefore,  hold 
that  there  was  no  annexation.  There  was  a  military  occupation,  more 
complete  because  the  King  of  Unyoro  and  his  officers  had  disappeared. 
But  before  then  Her  Majesty  appears  to  have  acted  on  the  obligations  of 
Article,  of  the  General  Act  of  the  Brussels  Conference  of  1890,  which  pro- 
vides not  only  by  clause  1  for  the  Government  of  places  under  sovereignity 
or  protectorate :  but  also  for  ^^  the  gradual  establishment  in  the  interior 
by  the  responsible  power  in  each  territory  of  strongly  occupied  stations, " 
for  roads,  steam-boats,  telegraphs,  expeditions  and  flying  columns  and  the 
interdiction  of  arms  and  ammunition  whpre  the  slave  trade  prevaifs.  We 
are  agreed  that  the  responsibilities  here  assumed  are  international  duties 
arising  from  mutual  undertakings  of  the  Signatory  Powers :  and  thus 
differ  from  the  obligations  undertaken  by  the  Sovereign  to  protect  her 
subjects  and  others  bound  to  her  by  allegiance. 

The  sole  question  remaining  for  disposal  is  whether  the  Court  of 
the  Commissioner  and  Consul-General  had  jurisdiction  under  the  Orders-in- 
Council.  The  Advocate-General  has  not  seriously  contested  the  arguments 
^f  Mr.  Young   already  set  forth  in    our    former  order    in    Para  6.    The 

(I)  11  Hoot.  P.  C.  lOi.  " 
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prisoners  are  "  foreigners  "  and  being  German  subjects  are  "  foreigners 
to  whom  tbis  Order  (  i.  6.,  of  1892  )  applies  "  and  if  the  acts  of  which  they 
have  been  found  guilty  had  occurred  in  Uganda  or  other  Protectorate  of  Her 
Majesty,  they  would  have  been  liable  to  the  jurisdiction  under  the  Order  in 
Council  of  1889  ^'under  same  conditions  as  British  subjects  and  to  the  ex- 
tent of  the  jurisdiction  vested  by  law  in  those  Courts."  These  words  are 
found  in  Art.  2  of  the  Order  in  Council  of  1892.  But  that  Article  and  the 
preamble,  as  also  the  later  Order  in  Council  of  1893,  shew  that  Her 
Majesty  has  drawn  a  plain  distinction  about  the  criminal  liability  of 
subjects  of  the  Signatory  Powers,  a  distinction  based  evidently  on  the 
difference  of  the  responsibility  which  the  Crown  is  advised  to  assume  in 
territories  solemnly  declared  to  be  under  the  Queen's  protection  and  those 
merely  placed,  qua  the  other  Signatory  Powers,  in  a  British  sphere  of 
influence.  Mr.  Hail  in  his  International  Law,  Pt.  III.  Chapter  3,  Section 
93  et  9eq,  shows  how  Germany  and  France  have  thought  proper  to  assume 
fuller  jurisdiction  over  persons,  not  originally  their  subjects, 
than  the  Crown  of  England  has  done,  the  last  having,  as  these 
Orders  in  Council  show,  acted  more  gradually.  It  may  be  that  the 
restrictions  of  jurisdiction  have  been  ordained  inorder  not  to  offend  the 
susceptibilities  of  other  Powers  or  inorder  not  to  burden  the  Queen's 
administrative  and  judicial  services  with  cases  arising  in  regions  merely 
in  a  sphere  of  influence,  whereas  yet  the  word  "allegiance"  has  hardly 
been  heard,  and  where  the  Queen  has  not  solemnly  declared  her  prerogative 
of  protection.  But  it  is  not  the  duty  of  this  Court  to  find  reasons  for  the 
acts  of  the  Queen's  Ministers  when  the  language  used  by  Her  Council 
is,  as  we  think,  clear. 

For  the  above  reasons  the  Court  holds  that  as  Article  48  of  the 
Order  in  Council  applies  in  terms  only  to  British  subjects,  and  as  these 
prisoners  have  not,  as  regards  acts  done  outside  the  Queen's  Protectorate^, 
been  brought  into  the  position  of  British  subjects,  the  convictions  and 
sentences  under  Article  48  are  on  their  face  without  jurisdiction. 

The  conviction  for  sjave-trading  would,  if  the  prisoners  were 
British  subjects,  probably  have  been  legal  under  Article  45  which  applies 
the  English  statutes.  But  these  foreigners  are  not  of  any  class  included 
in  Article  10 :  nor  do  the  later  Orders  in  Council,  as  already  mentioned, 
include  them  for  acts  done  outside  of  the  British  dominions  or  protec^ 
torates. 

The  convictions  under  Article  50  are  for  the  same  reasons  bad, 
as,  upon  a  true  construction,  the  wide  phrase  of  that  Article  **a 
person  "  must  be  treated  as  limited  by  Article  10  and  the  general  scope  of 
this  order  of  1889  and  the  later  Orders  in  Council. 
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Another  reason  for  distrusting  the  validity  of  the  convictions 
under  Article  50  is  that  there  is  no  record  of  any  prohibition  of  importing 
arms  and  ammunition.  The  Gommissioner  and  Oonsul-Qeneral  presumes 
that  the  authority  who  prohibited  is  Her  Majesty  the  Queen.  But  it  has 
not  been  suggested  that  Her  Majesty  has  done  this  by  applying  any  Act  of 
Parliament,  or  any  Indian  Statute  on  •  the  subject  of  prohibited  or 
contraband  goods  ;  or  that  Her  Secretary  of  State  has  sanctioned  any 
Queen's  Regulation  under  Article  99  on  the  subject. 

The  Court  holds  the  convictions  and  sentences  of  the  Consular 
Court  to  have  been  passed  without  jurisdiction  and  instructs  Her 
Hagesty's  Commissioner  and  Consul-General  to  cancel  them  and  to  set 
the  pxisoners  at  liberty. 

The  Court  will  renew  its  request  for  a  complete  collection  of 
such  official  papers,  Queen's  Regulation  and  Orders  in  Council  as  are 
mentioned  in  Para  13  of  our  former  Order.  To  avoid  delays  of  justice  we 
seek  for  authoritative  information  as  regards  any  new  Protectorate? 
declared  or  other  important  Orders  passed. 

Ranade,  J. — I  concur.  As  this  is  a  case  of  some  importance,  being 
the  first  of  its  kind  under  the  extended  Appellate  Jurisdiction  of  this  Court 
over  East  Africa,  I  deem  it  necessary  to  record  a  separate  Judgement. 
Her  Majesty's  Commissioner  and  Consul-Oeneral  for  Uganda  convicted 
the  two  prisoners  Juma  and  Urzee  of  offences  described  in  Articles  48  and 
50  of  the  Africa  Order  in  Council  1889,  and  Urzee  was  further  convicted 
of  slave  dealing,  and  they  were  sentenced  respectively  to  two  and  three 
years'  rigorous  imprisonment.  These  sentences  were  submitted  to  this 
Court  for  review  under  Articles  74  and  75  of  the  Order.  In  the  course  of 
the  first  hearing  which  took  place  on  17th  March  1896,  we  took  judicial 
notice  of  the  fact  that  Uganda  was  a  Protectorate  of  Great  Britain,  and 
that  Unyoro,  the  territory  where  the  offence  was  admittedly  committed, 
was  within  the  British  sphere  of  influence.  Judicial  notice  was  also  taken 
of  the  fact  that  the  King  of  Unyoro  had  commenced  hostilities  in  December 
1893  and  was  at  the  time  when  the  offence  was  commited  at  war  with 
Uganda  and  the  protecting  British  Power.  We  also  intimated  at  the  time 
that  we  saw  no  reason  to  differ  from  the  findings  of  fact  on  which  the  con- 
"viction  was  based — namely,  that  the  prisoners  were  engaged  in  carrying  gun- 
powder to  Unyoro,  knowing  the  trade  in  powder  to  be  illegal,  and  knowing 
farther  that  the  King  of  Unyoro  was  in  open  wsfrfare  with  Uganda  and 
the  protecting  Power,  and  lastly,  that  prisoner  Urzee  was  further  engaged 
in  slave  trading.  We  felt  it  necessary,  however,  to  obtain  fuller  informatioii 
(1)  as  to  whether  the  gunpowder  was  imported  by  the  prisoners  for  the  pur- 
pose of  aiding  the  King  of  Unyoro  in  his  war  operations,  (2)  whether  there 
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was  any  express  authoritative  proUbition  of  tlie  import  or  smuggling  of 
gunpowder.  (3)  As  no  particular  Statute  or  Act  was  quoted  or  referred  tc 
in  the  judgmenti  we  wished  also  to  know  the  particular  Act,  Statute  or 
Order  on  which  the  conviction  for  slave  dealing  was  based.  Besides 
/  fuller  information  on  these  points^  we  inquired  in  reference  chiefly  to  the 
question  of  jurisdiction  raised  l^efore  us  by  Mr.  Young  ;  (4)  what  territory 
the  prisoners  belonged  td,  and  whether  they  were  subjects  of  any  signatory 
or  other  Power  or  subjects  of  Her  Majesty  or  of  a  territory  under  Her 
Majesty's  protection  or  influence  ;  (5)  and  further  whether  the  Unyoro 
country  was  included  in  any  protectorate,  and,  if  so,  when  and  how,  and 
(6)  whether  Her  Majesty  had  made  foreigners  to  whom  the  Order  in 
Oouncil  of  1892  applied  justiciable  by  the  Consular  Court  for  acts  done  in 
Unyoro. 

The  Consul-Qeneral  has  now  supplied  the  information  asked  for  in 
the  interlocutory  observations.  On  the  first  point  noted  above,  his  reply 
shows  that  the  importation  of  gunpowder  was  made  by  the  prisoners  not 
for  pacific  purposes,  but  for  aiding  and  abetting  the  King  of  Unyoro  in 
his  war  operations.  On  the  second  point,  it  is  stated  that  the  prohibition 
of  the  import  of  gunpowder  had  been  duly  notified,  and  the  prisoners 
themselves  knew  that  the  trade  was  illegal.  In  regard  to  the  third  point, 
about  the  prohibitions  of  slave  trading  the  Consul-Oeneral  referred  to 
Chapter  II  Article  9  of  the  General  Act  of  the  Berlin  Conference  of  1885, 
and  he  stated  that  the  treaty  obligations  there  undertaken  were  applicable 
to  Unyoro  under  Article  No.  3  of  the  Africa  Order  in  Council  of  1893.  As 
regards  the  points  which  had  reference  to  the  question  of  jurisdiction, 
the  Cousul-Qeneral  stated  that  Unyoro  had  not  been  included  within  a 
British  protectorate,  but  it  was  within  the  British  sphere  of  influence*  We 
gather  further  from  the  reply  that  the  plea  of  the  prisoners  that  they 
were  German  subjects  urged  by  them  in  the  course  of  the  trial  is  substan- 
tially correct,  as  it  is  not  traversed  in  the  reply.  The  Consul-Qeneral 
states  that  the  prisoners,  as  soon  as  they  raised  this  plea,  were  not 
made  over  for  trial  to  the  nearest  German  Authorities  because  in  the 
absence  of  auy  established  usage  or  custom,  or  of  a  legitimate  demand 
made  by  a  duly  accredited  representative  of  a  foreign  jurisdiction,  it  is 
not  usual  for  British  administrations  to  surrender  offenders  arrested  by 
themselves.  There  was  no  such  usage  established,  and  there  was  no 
demand  made  in  this  case,  and  German  subjects  had  no  ex-territorial  rights, 
and  the  German  Government  had  no  representatives  in  those  parts.  As 
the  King  of  Unyoro  was  at  war  with  Uganda  and  the  Protecting  Power, 
and  Unyoro  was  temporarily  occupied  by  a  Military  force,  the  Consul- 
Oeneral  held  that  he  I'elt'bimself  justified  in  assuming  the  tame  respon* 
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aibilities  and  exercising  tlie  same  rights  as  regards  tlie  part  of  Unyoro 
in  Military  occupation  as  his  Court  exercised  in  protected  Uganda.  In 
other  words  though  Unyoro  had  never  been  formally  included  within  the 
Protectorate^  the  fact  of  Military  occupation  justified  the  extension  of 
British  Jurisdiction  over  that  part  of  it  which  was  so  temporarily  occupied. 
It  seems  clear  to  me  from  the  first  set  of  replies  that  there  is  not 
sufficient  reason  shown  which  renders  it  necessary  to  suggest  any  modifica- 
tion of  the  decision  of  the  Consular  Court  on  questions  of  fact.  The 
questions  of  jurisdiction  stands,  however,  on  a  different  footing.  The 
question  here  is,  had  the  Consul-General  jurisdiction  to  try  the  prisoners 
or  was  he  bound,  as  he  admits  it  was  open  to  him  to  do,  to  hand  them 
over  for  trial  to  the  Clisrman  Authorities  in  East  Africa.  For  the  purpose 
of  the  inquiry  into  this  question  of  jurisdiction,  I  may  take  it  as 
proved  that  the  prisoners  are  admittedly  German  subjects  and  that 
the  offences  with  which  they  were  charged  were  committed  by  them 
in  Unyoro,  which  territory,  though  within  the  British  sphere  of 
influence  in  EaFt  Africa,  was  not  included  in  the  Protectorate  of  Uganda, 
and  the  King  of  Unyoro  was  at  the  time  engaged  in  a  war  which  necessitat- 
ed a  partial  occupation  of  his  territory  by  Military  posts.  I  have  now 
to  consider  whether  under  any  of  the  Africa  Orders  in  Council,  the  Court 
of  the  Gonsul*Qeneral  and  Commissioner  of  Uganda  was  vested  with  a 
jurisdiction  to  try  German  subjects  arrested  in  Unyoro  territory.  The 
principal  Africa  Order  in  Council,  dated  22nd  October  1889,  expressly 
defines  the  words  ^'British  subjects,"  "  foreigners  "  and  "natives"  separate- 
ly. British  subjects  include  persons  enjoying  British  protection,  and  the 
subjects  of  the  Princes  and  States  in  India  resident  in  the  parts  of  Africa 
to  which  the  Order  relates.  Foreigners  mean  persons  who  whether  native 
or  subject  of  Africa  or  not,  are  not  British  subjects;  and  natives  are  defined  as 
being  persons  who  are  not  British  subjects  nor  the  subjects  of  any  non- 
African  Power.  It  is  clear  from  this  that  so  far  as  this  (>rder  goes,  the 
prisoners  being  German  subjects  fall  within  the  category  of  "  foreigners.  '* 

The  Consular  Courts  created  by  the  Order  under  Articles  5  and  19  and 
instructions  on  Article  21  have  under  Article  10  jurisdiction  over  the 
person  and  property  of  British  subjects  as  defined  above,  and  in  regard  to 
foreigners,  they  have  jurisdiction  only  over  them  first  when 
they  submit  themselves  of  their  own  accord  to  such  jurisdiction, 
or  secondly  when  they  are  subjects  of  States  which  have  entered 
into  treaty  arrangements  with  Her  Migesty  permitting  the  exercise 
of  this  jurisdiction.  In  the  case  of  natives  as  well  as  foreigners 
consent  is  necessary  to  give  jurisdiction  to  treat  them  as  British  subjects 
(Article  17).  So  far,  therefore,  as  this  Order  is  concerned,  the  Consul- 
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Oenerars  jurisdiction  could  only  arise  on  proof  that  the  prisoners  sub- 
mitted to  it,  or  that  the  German  Government  had  entered  into  an  under- 
standing with  Her  M^esty's  Government  permitting  this  exercise  <^ 
jurisdiction  over  them.  The  Consular  Courts  though  Courts  of  Record 
(Article  24)  have  no  plenary  authority,  but  are  bound  to  exercise  their 
jurisdiction  to  the  extent  and  in  the  manner  provided  by  this  Order 
(Article  22).  The  criminal  side  of  these  Courts  was  constituted  principally 
with  the  object  of  maintaining  order  among  British  subjects  and  for  the 
repression  of  crimes  or  offences  committed  by  British  subjects  (Article  12), 
and  the  jurisdiction  over  foreigners  comes  in  only  under  the  exceptions 
noted  above.  Part  VI,  which  relates  more  particularly  to  the  criminal 
jurisdiction^  defines  in  (Article  45)  offences  as  acts  or  omissions  which  are 
held  to  be  offences  under  English  Law,  and  this'  is  also  the  purport 
of  Articles  13,  45  and  65  in  regard  to  procedure  and  punish- 
ments. Article  48  under  which  the  accused  were  charged  in 
the  present  case  is  expressly  limited  to  British  subjects  as  defined  by 
the  Order.  Article  SOdoes  not  contain  a  similar  limitation,  but  the 
general  scope  of  the  Order  also  llimits  its  application.  The  restricted 
character  of  the  civil  jurisdiction  of  .these  Courts  supports  the  same 
inference.  Foreigners  must  expressly  consent  to  civil  jurisdiction  (Article 
100).  The  existence  of  native  and  foreign  tribunals  side  by  side  with 
these  Courts  is  expressly  contemplated  in  Article  101.  It  is  not  necessary 
to  elaborate  this  point  more  fully  because  the  Consul-General  himse^ 
rests  his  jurisdiction  to  try  the  prisoners  in  this  case  not  under  the 
Africa  OMer  of  1889,  but  under  the  addition  made  to  it  by  the  Order  of 
Council  of  1892. 

I  have  next  to  see  what  was  the  nature  of  the  change  effected  by  the 
Order  of  1892,  dated  28th  June  1892. 

It  appears  from  Mr.  HaWs  great  work  on  this  subject  that  the  Order 
of  1889  strictly  followed  the  principles  and  traditions  which  have  guided 
the  Policy  of  British  Settlements  in  foreign  parts  by  which  Consular 
jurisdiction  is  confined  to  British  subjects  only.  The  French  and  German 
Governments,  however,  in  their  African  Protectorates  claimed  higher 
powers,  and  in  the  new  Order  of  1892  there  was  a  distinct  departure  in  that 
direction  in  regard  to  British  Protected  States.  The  Order  in  its  preamble 
recites  that  for  the  due  fulfilment  of  the  obligations  undertaken  by  Her 
Majesty  under  the  General  Act  of  the  Conference  oi  Berlin  signed  in  1885, 
the  subjects  of  the  Signatory  Powers  should  be  justiciable  in  like 
manner  as  British  subjects  within  the  limits  of  the  territories  which 
Her  Majesty  may  have  declared  to  be  under  her  protection.  The  Order 
then  enacts  that  the  words  *^  foreigners  to  whom  this  Order  applies  **  shall 


Digitized  by  VjOOQIC 


1897]  vamaMmt.  v.  juiu.  88§ 

mean  subjects  of  Signatory  Powers  or  any  other  Powers  wkioh  have 
oonsented  that  their  subjects  shall  be  justiciable  under  the  Order  of  1889, 
and  it  further  enacts  that  when  Her  Majesty  has  declared  any  territory  to 
be  a  Protectorate  of  Her  Majesty,  the  provisions  of  the  Order  of  1889 
having  leference  to  British  subjects  shall  apply  to  the  foreigners  to  whom 
this  Order  applies ;  and  the  requisition  of  the  express  previous  consent 
of  the  foreigner  or  of  his  State  shall  have  no  e£Feet  in  regard  to  such 
Protectorate,  and  in  respect  of  such  foreigners.  Qermany  is  one  of  the 
Signatory  Powers.  Uganda  was  declared  a  Protectorate  on  19th  June 
1894,  and  it  is  clear  that  if  the  offences  with  which  the  prisoners  were 
charged  had  been  committed  in  Uganda,  this  Order  would  have  given 
jurisdiction  to  the  Oonsul-General  to  try  the  prisoners,  notwithstanding 
their  plea  that  they  were  German  subjects.  As  it  is,  the  Order  has  no 
application  to  Unyoro  which  admittedly  has  not  been  declared  to  be  a 
Protectorate.  Mr.  Young  made  some  point  of  the  distinction  between 
German  subjects  proper,  and  subjects  of  Gterman  Protected  States.  It  is 
not  necessary  to  consider  this  point  as  the  distinction  would  have  been 
material  only  if  the  offences  had  been  committed  in  Uganda.  As  it  is, 
the  prisoners  are  admittedly  not  residents  either  of  Uganda,  or  of  the 
territories^under  British  influence. 

The  Advocate-General  contended  that  as  the  offences  were  committed 
against  Uganda,  and  within  a  part  of  Unyoro  under  military  occupation  by 
a  British  force,  this  part  o[  Unyoro  might  be  considered  as  annexed  to 
Uganda  over  which  the  Consular  Court  had  jurisdiction  to  try  foreigners, who 
were  subjects  of  Signatory  Powers.  I  think  this  contention  is  opposed  to  the 
general  principles  of  Law  and  that  it  is  also  against  the  express  terms  of 
the  Order  of  1892  which  declares  clearly  that  the  Order  of  1889  shall  be 
void  and  of  no  effect  only  as  regards  territories  declared  to  be  protected  in 
so  £ai  as  foreigners  to  whom  the  Order  of  1892  applies,  are  concerned. 
Beyond  these  local  and  personal  limits  the  old  Order  must  be  regarded  as  ' 
still  in  full  force.  If  the  contention  of  the  Advocate-General  were  sound 
no  express  declaration  of  a  Protectorate  would  be  necessary  as  all 
territory  under  British  influence  and  occupied  by  Military  force  would  be 
for  the  purpose  of  the  Order  of  1892,  protected  territory. 

The  Order  of  Council  dated  17th  July  1893  expressly  enacts  that 
^^natives"  as  defined  by  the  Order  of  1889,  of  any  protectorate  of  Her 
Majesty  outside  the  local  jurisdiction  of  Consular  Courts  shall  be  triable 
by  such  Courts  as  British  subjects  when  they  happen  to  be  within 
such  local  limits.  This  extension  of  the  first  Order  brings  out  clearly  the 
distinction  between  the  local  and  the  protectorate  jurisdiction  of  such 
Courts.     It,  however,  does  not  support  the -^iew  that   these   Courts  have 
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any  juriadiotioii  over  either  natives  or  foreignerB  in  respect  of  oflSBBoes 
committed  by  them  outside  local  or  protectorate  limits,  solely  on  aoeount 
of  the  fact  that  such  territories  came  within  what  is  called  the  sphere  of 
influence. 

The  phrase,  British  sphere  of  influence,  is  obviously  intended  to  mark 
out  African  territories  within  which  other  European  Powers  are  by  mutu- 
al understanding  not  to  extend  their  conquests  to  the  disadTantage  of  the 
British  Power  in  Bast  Africa  whose  sphere  is  marked  out  by  30  Meridian 
East  Longitude.  It  has  no  significance  for  purposes  of  jurisdiction.  It  is 
in  fact  the  outer  circle  beyond  the  Protected  States,  and  is  for  purposes  of 
internal  jurisdiction  independent  territory,  where  the  Consular  Court  has 
no  direct  authority,  and  cannot  control  the  actions  of  its  native  rulers,  as 
it  might  do  in  Protected  territory.  No  delegation  of  power  from  the 
native  ruler  was  possible  as  the  King  was  at  war. 

As  regards  the  question  whether  jurisdiction  was  g^ven  to  the  Con- 
sular Court  by  reason  of  a  part  of  Unyoro  being  at  the  time  under  Military 
occupation,  or  as  the  Advocate-Qeneral  put  it,  by  reason  of  the  temporary 
annexation  of  Qnyoro  in  part  to  Uganda,  I  do  not  think  it  is  necessary 
here  to  consider  the  point.  Lord  Kimberley's  order  is  not  among  the 
papers  sent  to  us.  A  temporary  and  partial  occupation  of  the  sort  indicated 
could  confer  no  jurisdiction  on  the  Consular  Court,  whose  powers  are 
strictly  limited  by  the  various  Orders  in  Council.  "The  Military  authorities 
might  have  on  the  strength  of  the  forcible  occupation  of  the  territory  of  a 
King  at  war  with  Her  Mtgesty's  Government,  disposed  of  the  prisoners  sum* 
marily  on  the  spot  under  Martial  Law  applicable  to  such  conditions.  Occupa- 
tion for  purposes  of  war  does  not  change  the  law  of  the  country  invaded,  and 
such  occupation  cannot  confer  jurisdiction  on  the  Consular  Courts  to  try 
foreigners  to  whom  the  Order  of  1892  did  not  apply  as  if  th^  were 
British  subjects.  The  distinction  between  spheres  of  influence  and  Proteot- 
^  territory  is  a  well-recogniied  distinction,  and  cannot  be  got  over  by 
such  temporary  and  partial  occupation.  At  any  rate  this  Court  in  appeal 
can  have  no  jurisdiction  to  deal  with  acts  committed  under  such  circum- 
stances. On  the  whole,  therefore,  I  feel  satisfied  that  the  Commissioner 
and  Consul  General  of  Uganda  had  no  jurisdiction  under  any  of  the  Orders 
in  Council  to  try  the  prisoners,  who  were  German  subjects,  for  offences 
committed  by  them  outside  the  Protectorate  of  Uganda.  We  must,  there- 
fore, instruct  him  under  Article  75  to  cancel  the  sentences  passed  by  him. 
on  the  prisoners,  and  to  set  them  at  liberty. 
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so  Januarff  1897.  JARom  ft  Bavadk,  JJ. 

Qum^n^Mmpfmm  v.  Ramohandpa  Shtvjlpam.* 

Orimimi  PrwfdmM  Oodt  (X  tf  188SX  See.  U5^AUaehmeta^Moveahle$'^%rUdietkm. 
Seetkm  145,  CrimiBal  Procednre  Code,  does  not  confer  upon  a  Magittrste  the  iam« 
powers  of  attachment  of  moTables  as  of  Immofable  property. 

One  Balkrishna  Appaji  presented  on  the  8th  October  1896^  an 
information  before  the  Seoond  Class  Magistrate  at  Bandora  charging  one 
Bapuji  Raghoba  and  the  petitioners  with  theft  of  salt  of  the  Talue  of 
Rs.  400  from  the  salt  works  at  Bhynder  and  applied  to  the  Magistrate 
that  the  said  salt  may  be  seized.  The  Magistrate  granted  a  search 
warrant  under  section  96y  Criminal  Procedure  Code,  in  execution  of 
which  warrant  salt  weighing  2032  maunds  was  seized  at  Bhynder  on 
the  8th  October  1896.  The  petitioners  alleged  that  they  were  bqna  Jida 
purchasers  of  the  salt  for  value  and  that  having  made  inquiries  were 
informed  that  their  vendor  was  the  licensee  of  the  salt  works  from  which 
tbe  said  salt  was  purchased.  When  the  case  was  taken  up  by  the 
Magistrate  the  petitioners  presented  an  application  for  the  release  of 
the  attachment  on  deposit  of  double  the  value  of  the  salt  but  the  applica* 
tion  was  not  granted.  The  petitioners,  therefore,  applied  to  the  High  Court. 

Pbb  Curiam  :— We  point  out  to  the  Magistrate  that  there  is  no  such 
power  of  attachment  of  moveables  as  is  given  about  immoveable  pro* 
perty  by  section  146  of  the  Criminal  Procedure  Code  ;  and  that  unless 
the  purposes  of  the  trial  for  theft  will  be  served,  the  Magistrate  might 
leave  the  complainant  to  his  remedy  in  a  civil  Court.  If  the  Magistrate 
bad  primafacie  evidence  of  the  dishonesty  which  enters  into  the  ofiTenco 
of  theft,  he  might  be  justified  in  sejizing  the  salt.  If  the  salt  is  not  in  any 
way  material  as  evidence  on  the  charge  the  Magistrate  might  remove  th» 
attachment  (See,  DiUon  v.  0'  Brien  (1)  cited  in  Mohamad  v.  Ahmad  (2) ), 
after  if  necessary  any  inspection  or  measurement  which  he  may  think 
necessary.  The  Magistrate's  warrant  is  not  in  the  form  provided  by 
Schedule  Y  Form  8  :  he  has  not  thought  of  examining  the  salt  as  a  Court. 
He  ought  to  take  into  consideration  also  the  possible  injury  to  the 
person  accused  from  the  long  detention.  We  do  not  think  sufficient  cause 
has  been  shown  for  this  Court  to  cancel  the  warrant  or  release  the  salt. 
But  we  are  of  opinion  that  the  Magistrate  should  dispose  of  the  charge  as 
soon  as  may  be  :  and  that  in  the  interval  he  may  under  the  above  direc- 
tions dispose  of  the  salt  if  he  think  fit  according  to  law. 


Criminal  AppUoatien  for  ReTislon  No.  S19  of  ISfS. 
(i)seir.L.B^800.    (S)f.L.B..15CaI..10f. 
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tS  Jtuwatj  1897.  Jabdihi  ft  Rasam,  JJ. 

Orimmal  Proeed^tr^  Ood^(Xof  ISSSX  iS#«.  407-fi<i<(-2>w«r«<wii— JfafM^ra^tf—ffi^  OmH. 
The  High  Comt  wooM  be  rerj  caotigat  in  intexfertng  with  the  4iscre|ioB  «f  a  llagiatrttd 
about  bail  under  section  497,  Criminal  Procedure  Code,  in  a  caee  where  the  proseciitioB  alter 
the  inqniry  before  the  Magistrate  has  begon  does  not  tender  evidence  that  the  accnted  has 
•ome  gnilty  connection  with  the  non-bailable  offenje. 

Two  persons  earned  Lakshman  and  Gangaram  Sangai  were  charged 
with  attempting  to  commit  murder  under  section  307  of  the  Indian  Penal 
Code.  The  accused  were  arrested  at  once,  but  the  First  Class  Magistrate 
without  taking  any  evidence  or  seeing  papers  in  the  case  released  them 
on  baily  on  the  ground  that  it  would  take  some  days  before  the 
trial  could  take  place  owing  to  complainant's  condition  from  his 
woundsi  and  that  the  accused  were  admittedly  of  respectable  character. 

The  District  Magistrate  of  Ahmednagar  referred  this  case  to  the 
High  Court  observing  : — ^^  I  think  Mr.  Brown  was  mistaken  in  taking  bail 
in  a  non-bailable  case  without  taking  any  steps  to  satisfy  himself  that 
there  were  grounds  for  breaking  the  usual  rule,  I  request  that  his  orders 
may  be  quashed.  The  case  is  a  serious  one.  There  is  prima  faeie  a  strong 
^se  against  the  accused,  and  the  dangerous  nature  of  the  wounds  caused 
is  no  ground  for  extending  an  indulgence  to  them  which  would  not  have 
been  granted  had  the  wounds  been  less  severe  so  as  to  allow  of  the  trial 
proceeding  at  once. " 

Pbr  Curiam. — We  are  of  opinion  that  tUs  Court  should  be  very  can* 
tious  in  interfering  with  the  discretion  of  a  Magistrate  about  bail  under 
section  497  of  the  Code  of  Criminal  Procedure :  where  the  prosecution  after 
the  inquiry  before  the  Magistrate  has  begun  does  not  tender  evidence  that 
the  accused  has  some  guilty  connection  twith  the  nonbailable  offence :  see 
Manikam  Mudati  and  others  v.  The  Queen ^  (1)  and  Pannueami 
Ohetti  and  others  v.  The  Queen  (2).  It  is  not  stated  that  the  Magistrate  was 
asked  to  take  such  evidence  or  to  hold  part  of  the  inquiry  at  the  place 
where  the  injured  complainant,  unable  to  attend  the  Court,  lay  so  that  his 
evidence  might  be  taken.    The  Court  sees  no  sufficient  reason  to  interfere. 


£8  Janua/ry  1897.  Jardinb  &  Rahadk,  W. 

Queen-Bmppeas  v.  Sadu.f 

Magiitrate^  Sentence — Custcdif*^Impri9anmeKt^Proeedtir$, 
It  is  not  competent  to  a  Magistrate  to  convict  and  sentence  a  person  to  simple  Imprisoameat 
for  as  man  J  days  as  be  maj  be  in  cuftody  during  ibe  tiial,  and  to  view  that  custody  as  impri* 
•enment  after  conviction  and  release  him  at  osee. 

•Criminal  Beference  No.  13S  of  1S9S.   (i)L  L.B..S  Ifad^SS.    (S)  L  L.  R.,  6  Had.,  IS. 
^Criminal  Buling  4  td  1897,    CriminAl  Beview  Ke.  1ft  of  1S97. 
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Thb  accused  was  charged  with  commit.ting  theft  of  prt>peit]r  worth 
Us.  2-8-0  in  a  dwelling  house  and  was  oonvioted  and  sentenced  by  the 
2nd  Glass  Magistrate  to  ux^ergo  simple  imprisonment  for  six  days. 

The  District  Magistrate,  of  Pooua,  in  his  report,  observed: — 
"^'The  Second  Class  Magistra'-e,  Purandhar,  not  being  empowered  to 
pass  sentences  of  whipping  submitted  his  proceedings  to  this  Court  which 
in  the  consideration  of  the  fact  that  the  accused  had  already  been  detained 
in  Police  custody  from  the  15th  to  20th  recorded  an  order  for  the  im- 
prisonment for  that  period  alone  and  at  once  released  the  accused.  From 
the  remark  it  appears  that  the  Magistrate  allowed  the  period  of  the 
•sentence  to  run  before  the  date  of  the  order  convicting  the  accused,  so 
this  order  is  illegal." 

Obdbb. — ^The  Court  returns  record  and  proceeding  with  the  remark 
that  a  sentence  follows  and  does  not  precede  conviction.  It  was  illegal  to 
antidate  the  execution  of  the  sentence  as  was  done  by  the  District  Magis- 
trate. 


iiS  February  1897.  Parsons  &  Bahadi,  JJ. 

Queen-Bmppess  v.  Savi.* 

Indian  Penal  Code  {XLFof  1860)  Se^.   Z90^Theft  in  a  building -^entenctf-^ImpruanmefU 
—Km. 

Under  section  8S0,  Indian  Penal  Code,  imprisonment  onlj  is  a  legal  pnnishmen^  fine  need 
not  necetsarilj  be  inflicted  in  addition. 

Thb  Second  Glass  Magistrate  of  Khed  inflicted  fine  as  well  as  imprison- 
ment for  an  offence  under  section  380  of  the  Indian  Penal  Code,  on  the 
ground  tliat  by  the  terms  of  the  section  both  punishments  must  be 
awarded. 

The  District  Magistrate  of  Ratnagiri  referred  the  case  to  the  High 
<Jourt  observing  :— "  The  mistake  is  that  the  Magistrates  understand  the 
words  ''and  shall  also  be  liable  to  fine"  to  mean  ''and  also  with  fine/' 
wherever  they  occur.  I  fancy  that  the  wording  of  column  7  of  Schedule  II 
to  the  Criminal  Procedure  Code  has  something  to  do  with  it." 

Obdbr. — Betum  the  record  and  proceeding  informing  District  Magis- 
trate that  as  in  this  case  the  fine  is  very  small,  the  Court  does  not  interfere^ 
but  that  in  order  to  prevent  similar  misunderstandings  in  future  a  Criminal 
Kuling  will  be  passed  to  the  effect  that  imprisonment  only  is  a  legal 
punishment  and  that  fiae  need  not  be  inflicted  for  an  ofience  under  section 
880,  Indian  Penal  Code,  the  words  being  ''and  shall  also  be  liable  to 
£ne." 


*Orimina  Ruling  7  of  1897.     Criminal  Bef ereaee  Nob  la  Of  1897, 
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4  Mmth  IWr.  PABSOirs  k  Bavam,  JJ. 

QuMn-BmppMMi  v.  Subpaya.* 

SeettoB  188,  GrimlMl  Proeednre  Code^  All«wt  eTideniM  taten  before  ooamittlag  ICagiftrate 
toWtr^stedateTideiicf  atthetrlal  in  the  Seeeioni  Ooan«  bot  a  oanrietioB  baaed  on  eveb 
eridenee  Alone,  epeciallj  when  it  was  retracted  before  the  Seiaione  Oonrt,  wonld  not  be  joetilled.. 

Pbb  Gubiam:— This  is  a  very  curious  case.    A   dacoity  accompanied 
with  murder  was  committed  in  June  1894.    In  July  1894  a  bundle  contain- 
ing some  of  the  property  stolen  in  the  dacoity  was  found  by   the   police  in 
the  hills  in  a  deserted  Berad  encampment  along  with  meat  and  weapons* 
and    all   sort  of    other   things.      The    Sessions  Judge    agreeing    with 
the  Jury  has  acquitted  the  appellant  of  the  dacoity  and  murder,  but  he  haa- 
oonvicted  him,  agreeing  with  two  and  differing  from  three  of  the  members 
of    the  Jury     who  were  Assessors  for    this    charge,  of    the    offence    of 
Yoluntarily  assisting  in  the  disposal  of  stolen  property  under  section  414- 
of  the  Penal  Code.     The  Sessions  Judge  thinks   that  in  order  to  divert 
suspicion  from  himself  and  throw   it  on   the  fierad  daooits   the  accused, 
placed  the  property  he  had  stolen  in  the  dacoity  in  this  bundle  at  this  place* 
and  with  the  assistance  of  Rudrapa  the  1st  Class  Head   Constable  caused  a 
bogus  find  of  them  to  be  made  by  the  Police.     In  the  bundle  mixed  up- 
with  the  stolen  ornamets,  certain  other  ornaments  were   found   which  are 
said  to  have  belonged  to  the  accused.    The  whole  case  for  the  prosecution 
rests  upon  proof  that  those  ornaments  do  belong  to  the  accused.    We  can 
understand  that   the   accused  wishing  to  get  rid  of  stolen  property  and  to 
divert   suspicion    from   himself  might    place   the   stolen   property   in  a. 
robbers'  cave,   but  we  cannot   understand  why  he  should  mix  with  it  his- 
own   property.     It  is  inexplicable   why  he  should  wish  to  get  rid  of  what 
was  his  own  in  order  to  supply  evidence  against  himself  of  his  connection 
with   the  stolen   property*     This  idea  does  not   seem   to  have  struck  the 
Sessions  Judge  as  he  says  nothing  about  it.    The  accused  throughout  has 
denied   that  the  property  is  his.    The  only  evidence  that  it  is,  is  furnished 
by    the     sonar    Shatrugun,    who,    when    examined    before    the    com* 
mitting  Magistrate,    said  that    he   had     made  the    ornaments  for    the 
accused  (Exhibit   ISA  dated   19th  June   1895).     In  the  Sessions  Court 
this  witness  (Exhibit  18,  dated  17th  November   1896)  denied  the  truth  ot 
that  statement,   said  that  he  had  been   induced  to  make  it  and  swore  that 
he  made  the  ornaments  for  the   man  who  was  murdered  by  the    dacoits. 
Section  288,  Criminal  Procedure   Code,  allows  evidence  taken   before  the 
committing   Magistrate  to  be  treated  as  evidence  in  the  case  but  we  do 
not  think  that  a  conviction  based  on    such  evidence  and  on  such  evidence- 
•Cf  iMJMl  Buiii^  S  ^  ISSr.    CrlmiAml  Appoal  No.  7  of  1S97«^ 
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Alone  would  be  justified.  This  is  also  the  view  of  the  other  High  Courts 
in  India :  see  The  Queen  y.  AmanaUah  (1)  Queen-Empreee  y.  Bharmappa 
<2);  (iaeen-Empreee  y.  Dan  Sahai  (3). 

We  reverse  the  conviction  and  sentence  and  acquit   the  accused  and 
order  his  discharge. 


8  March  2897.  Bavadb  A  Fulton,  3i. 

Queen-BmpPMNi  v.  Nussepwanji  ShepiapJL* 

Criminal  Procedure  Code  (X  of  1S8SX  See.  iS^-^-Subordinate  OS911H— Airit»ry— ^tffMtioji— 
High  Cewrt. 

The  High  Court  htt  jnriidictioii  to  deal  in  reTision  with  an  order  patsed  hj  a  Snbor- 
diniate  Goart  under  section  476,  Criminal  Procednre  Code,  directing  an  enqoirj  into  an 
alleged  offence  punishable  under  section  198  of  the  Penal  Code,  read  with  section  S4t  of  tfie 
Indian  Succession  Act. 

Ranadb,  J: — This  is  an  application  against  an  order  passed  by  the 
Assistant  Judge  of  Broach,  directing  the  District  Magistrate  of  Broach 
to  make  an  inquiry  into  a  charge  of  an  offence  under  section  193,  Indian 
Penal  Code,  of  which,  in  the  opinion  of  the  Assistant  Judge,  the  accused 
Khan  Bahadur  N.  8.  Gin  walla  had  been  guilty — in  that  he  stated  in  a 
petition  made  by  him  on  9th  October,  1896,  for  letters  of  administration 
that  the  property  within  jurisdiction  left  by  his  deceased  father  consisted 
only  of  Rs.  1472  in  the  Post  Office  Bank.  The  Assistant  Judge  was  of 
opinion  that  this  averment  was  false,  and  known  or  believed  to  be  false 
by  the  accused.  The  first  question  I  have  to  consider  before  going  into 
the  merits  of  the  case  is,  whether  this  Gourt  has  jurisdiction  to  interfere 
in  revision  with  an  order  passed  by  the  Assistant  Judge  under  section 
476  of  the  Oriminal  Procedure  Gode.  There  have  been  conflicting  rulings 
on  this  point,  which  it  is  not  easy  to  reconcile.  The  Calcutta  and 
Allahabad  High  Courts  have  held  that  they  had  jurisdiction  under  section 
439  to  revise  orders  passed  under  section  476,  to  the  same  extent  that  they 
have  in  respect  of  orders  passed  under  section  195  sanctioning  prosecu* 
tion  for  certain  classes  of  offences.  This  power  of  interference  is  to  be 
exercised  with  a  view  to  see  if  the  discretion  of  the  Subordinate  Oourts 
has  been  properly  exercised.  The  Bombay  and  to  some  extent  the  Madras 
High  Oourts  also  have,  on  the  other  hand,  recognised  a  distinction  between 
sanctions  given  under  section  195  and  complaints  made  under  section 
476,  the  first  being  revokable  and  the  second  not  revokable  by  Superior 
Courts.  I  shall  firstly  consider  the  decisions  of  the  Calcutta  and  Allahabad 
High  Courts. 

(l)SlW.B..Cr.4t.    (S)KL.B.,ISMad..lSS«    (S)  1. 1..  I^  7  AIL.  SSa» 
HJrimined  BiUimg  1 4f  W7.     Crialasl  AppUosttoa for  Bcvidoa  He.  SS  of  IHf. 
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The  prineipAl  authority  on   the   aubjeot,  on    whioh,    indeed,    the 
applicant's  e^uneel   laid  moet   ttreas   was  the  ruling  in  the  Queen  r. 
Baijoo    LcM,    In    tie    matUr    of    the    peUtUm    of  Benjfoo    LdU    (1) 
following  KaU    ProeiMmo    Bagchee    (2)    and    followed    later    on    by 
the  decisions  reported  in  In  the  matter  of  the  petition  of  EAqn^  ifoti^ 
Sikdar  y.  OHeh  Ohwnder  Mukerjee  (3)  Ohandhovri  Mahomed  Izhoral  Huff 
y.  the  Queen-Empreee  (i).    The  chief    point  decided  by  the  Judges  in 
Queen  v.  Baijoo  Hall  (1)  was  that  a  civil   Court  should  not  send  a  case  ta 
a    Magistrate  except     when,   after   holding  a   preliminary    inquiry,  it 
was  satisfied  that  there   was  sufficient  .ground    for  directing    judicial 
inquiry  into  the  matter  of  a  specific  charge.     In  so  far   as   the   neoessity 
of  holding  a  prelimiiukry   inquiry  was    concernedi  the   ruling  in  In  tAr 
matter  of  JHuUig  Loll  Ohose  ani  others  (5)  has  explained  the   position 
more  clearly  by   stating  that  such  preliminary  inquiry   is  not  necessary 
in  all  cases,  if  there  are  materials  on  record  on  which  a  definite  charge 
can   be  grounded.      See   on    this   point  also  Bapuram  y,  Oowri  Nailh 
Dutt  (6),  Shaerah  Kumar  Dey  of    Paipah  y.  Shaehi  Kwnar    Dey  of 
Ehalpatan   (7),  in  both    these  cases    the  necessity    of  an  inquiry     as 
laid  down  in  In  the  matter  of  the  petition  of  Kaei  Ohunder  Mozumdar  (8) 
and  SaingU   Tiea  Pandia   Chinnatamhiar  Zamindar  of  Sivagvri  y.  The 
Queen  (9)   was  denied.      This   was    also  one  of  the    points     ruled    in 
Khepu  y.  Orish  (a)  the  other   point  being  that  the  High  Court  has  the 
same  jurisdiction  to  revise  orders   passed  under  section  476  as  it  has  in 
respect  of  those   under  section  195.     In  the  arguments  in   this  last   case, 
the  Bombay   ruling — Queen-EmpresB  v.  Raohappa  and  Queen-Bmprees  y.. 
Irappa  (10)  to  be  considered   shortly,   was  referred  to,  but  it  was    not 
noticed  in  the  judgment.    Finally   in  Ohandhari  y.   Queen-Emprese  (4) 
this  jurisdiction  was  re-affirmed,  and  its   purpose   stated,  namely,  to  see 
if  the  discretion  given  by   law  was   properly  exercised.    The  conflicting 
Bombay  ruliiig  in   Qu&m-Smprese  v.  Rachappa  (10)    was   referred  to 
without   comment  in  this   case.    The  same  view  about  the  High   Court's 
powers  of  revision  under  section  439   was  approved  by  the  Allahabad 
High  Court  In  the  matter  cf  the  petition  of    Mathura  Das   (II)  and 
Aikman,    J.,  distinguished  the    decisions  to  the  contrary  tof  the  Bom- 
bay and  Madras  High  Courts  and  stated   his  opinion   that  there  was 
no    real    conflict    between    them    and    the    Calcutta    and    Allahabad 
decisions.     Turning    next    to    the     Bombay     and  Madras    authorities, 
Qv,een'Smpre»  v.  Ibaohappa  (10)  followed  in    Queen'Smpress   v.   Ifa-^ 

(l)l.L.B.,lCaU4MI.  (S)  SS  V^T.  B.,  Cr.  B^  S9.  (S)  I,  L.  R„  16  Cal ,  77C. 
(4)LL.B.,9uCft]Na49^  (ft)L.lHB.,eC«l.,4oS.  (6)  I.  L.  R.  SO  Oiils  474. 
(7)  l;  L*  B.,  49.  Cal*.  tl5. "  (•)  I,  L.  B.,  IS  Ol.,  730.  (8)  L  L.  B.,  6  Ori^  44f , 
(9)  L  L.  B.  6  Mad.  S9.    (10)  I.  L.  B.  IS  Bom.  109.    (11)  I.  L.  B.  16  All.  Se. 
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rakka  (12)  I  find  that  the  head  note  in  the  report  of  L  L.  R.  13, 
Bombay  109,  states  that  a  Superior  Court  may  revoke  a 
sanction  to  prosecute  granted  to  a  private  person  under  section 
195  but  that  it  has  no  power  to  set  aside  a  complaint  made  by  a  Subordi- 
nate Court  under  section  476.  The  question  which  the  Court  had  to  decide 
in  that  case  was  expressly  stated  in  the  judgment  to  be  *'  whether  the 
District  Judge  in  one  case  and  the  Sessions  Judge  in  the  other  had  authority 
to  revoke  a  sanction  granted  by  the  Subordinate  Judge  of  Hubli  in  one 
case  and  by  the  First  Class  Magistrate  of  Hubli  in  the  other."  It  is  thus 
olear  that  it  was  not  a  question  of  the  extent  of  the  revisional  power  of  the 
High  Court  that  was  under  consideration  in  this  case^  but  the  powers  of  the 
District  and  Sessions  Judge  under  section  195.  The  head-note  to  the  Madras 
ruling  in  Que^nEmpreas  v.  Narakka  (12)  makes  it  clear  that  that  Court 
regarded  the  judgment  in  Qu^n- Empress  v.  Bcichappa  (10)  which  it  follow- 
ed as  only  settling  the  question  of  the  limited  powers  of  Superior  Courts 
to  interfere  by  way  of  appeal  with  complaints  made  under  section  476  by 
Subordinate  Courts.  Mr.  Justice  Aikman  of  the  Allahabad  High  Court  in 
Jn  re  Mathura  Das  (1 1)  took  the  same  view  of  the  Madras  ruling.  To  quote 
his  words  the  Madras  case  '^  is  an  authority  for  holding  that  the  High 
Court  can  iifterfere  in  revision  with  an  order  passed  under  section  476« 
What  was  decided  there  was  that  the  High  Court  had  no  power  to  interfere 
•on  appeal  with  a  complaint  duly  made  under  section  476/'  and  he  quotes 
an  extract  from  the  Madras  judgment  where  it  is  stated  expressly 
that  '^  no  sufficient  grounds  were  shown  for  interfering  in  revision 
with  the  exercise  of  the  Judge's  discretion/'  A  later  decision  cf  the 
Madras  High  Court,  Ahdul  Khadar  and  other$  v.  Meera  Saheb  (13), 
too,  shows  that  Court  is  disposed  to  affirm  that  the  High  Court  has 
revisional  jurisdiction  in  such  caaes.  As  regards  the  Bombay  case, 
the  same  Jadg9  observed  that  it  waa  a  ruling  on  the  antepenultimate 
dauje  of  section  195,  and  had  as  shown  above,  "no  referetice 
to  the  revisional  powers  of  the  High  Court.  The  distinction  which  obtains 
between  a  sanction  and  complaint  in  this  respect  has  reference  only  to 
the  power  of  Superior  Courts,  even  the  High  Court  included,  to  act  under 
section  195  ;  but  this  distinction  has  no  place  where  the  powers  of  the 
High  Court  under  section  439  have  to  be  considered.  The  reason  for  pro- 
Tiding  a  procedure  by  way  of  complaint  as  separate  from  the  procedure  by 
way  of  sanction  has  been  clearly  pointed  out  in  Ishri  Prasad  v.  Sham  LaX 
(14)  and  that  reason  no  way  justifies  a  limitation  of  power  in  the  one  case, 
when  such  limitation  does  not  exist  in  the  other.  The  general  conclusion 
to   which  this    consideration  of  the  authorities  leads  me  is  that  there  is 

(IS)  I.  JU  B..  IS  Mad.,  144.    (18)  I.  L.  B^  15  Mad.,  S24.   (14)  L  L.  B.,  7  AU.  871. 
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really  no  oonflict  between  the  Calcutta  and  Allahabad  decisions  on  the  one 
hand,  and  the  Bombay  and  Madras  rulings  on  the  other ,  so  far  as  the 
power  of  revision  conferred  on  High  Courts  by  section  439  is  concerned^  anj 
that  the  High  Court  has  power  in  revision  to  deal  with  orders  passed  under 
section  476 — of  course  guided  and  controlled  by  the  same  considerations 
which  influence  the  exercise  of  its  revisional  powers  in  all  other  matters. 
The  point  of  law  being  thus  disposed  of,  I  have  next  to  consider  whether 
in  the  case  before  us  there  are  circumstances  which  justify  on  grounds  of 
law  the  revision  of  the  order  pasa^  by  the  Assistant  Judge.  I  am  of 
opinion  that  the  Assistant  Judge  has,  in  the  first  instance,  misconceived 
and  misconstrued  the  petition  when  he  thought  that  the  accused  had  stated 
therein  that  the  only  property  left  by  his  deceased  father  consisted  of 
Rs.  1,472  deposited  in  the  Post  Office  Bank.  Neither  the  Qtgarati  peti- 
tion nor  its  English  translation  gives  any  support  to  this  view.  Both 
state  that  the  moveable  property,  within  jurisdiction,  of  the  deceased 
was  Bs.  1,472.  The  word  orJjy  is  nowhere  used,  and  the  deceased  is 
stated  to  have  died  in  his  own  house.  The  supplementary  petition  in 
which  a  few  small  items  of  moveable  property  and  the  value  of  the  land 
were  added  is  similarly  silent.  This  circumstance  takes  away  the 
whole  basis  on  which  the  charge  apparently  rests.  The  Assist- 
ant Judge  was  led,  by  some  newspaper  report  sent  to  him,  to  think 
that  the  accused  did  not  make  a  true  statement  of  his  father's 
property,  with  the  object  of  evading  the  payment  of  succession  duty.  The- 
official  report  of  the  Collector  called  for  by  the  Assistant  Judge,  however, 
fully  bears  out  the  statements  in  the  original  and  supplementary  petitions, 
and  the  item  of  a  few  rupees  likely  to  be  saved  is  too  small  to  induce  a 
man  in  the  position  of  the  accused  to  wilfully  perjure  himself.  The  in- 
accuracy was  more  probably  due,  as  stated  by  his  pleader,  to  inadvertence. 
There  is  nothing  on  record  besides  the  accused's  own  examination  to  show 
that  there  was  any  wilful  false  statement  made,  and  there  was  thus  no* 
sufficient  ground  for  suspecting  that  an  offence  had  been  committed.  For 
these  reasons  I  would  set  aside  the  order  of  the  Assistant  Judge. 

Pulton,  J. — I  concur  with  my  learned  colleague  in  thinking  that  the 
High  Court  has  jurisdiction  to  review  the  order  of  the  Assistant  Judge 
directing,  under  section  476,  Criminal  Procedure  Code,  an  inquiry  into  an 
alleged  oflence  punishable  under  section  193,  Indian  Penal  Code,  read 
with  section  249,  Indian  Succession  Act.  Section  439  appears  to  include 
all  cases  dealt  with  by  tbe  Code  of  Criminal  Procedure,  and  there  is  nothing 
to  exclude  orders  made  under  section  476  from  the  effect  of  its  provisions. 
The  decision  reported  in  Qtieen  Empresi  v.  Kachappd  and  Queen  Bmpreea  v 
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/rappa(l)  related  to  the  jurisdiction   of  an  Appellate  Court   to  revoke 
such  an  order  and  not  to  the  reTisional  powers  of  the  High  Court. 
The     decisions  in   In    ihs    matter    0/  the  petition    of    Khepu    Nath 
Siehdar  and  others  (petitioners)  v.  Orish  Okunder  Mukerfi  (opposite  partf) 
{2)^  and  In  tiie  maUer  of  the  petition  of  Mathwra  DaSj  (3),   show  clearly 
that  the  Court  has  jurisdiction.     On  the   merits  I  concur  in  thinking  that 
this  is  no  case  for  prosecution.     A  Court  should  not  institute  a  prosecution 
unless  there  appears   a   reasonable  probability  of  being   able   to   prove 
facts   which   will     support  a  conviction.     Here    there    seems    no  such 
probability.     If    the  application    whish    is   said     to  contain    the  false 
statement  is  literally   translated,  it  will   be   proved  that   there  is  in  fact 
no  false   statement.     The   Assistant   Judge  treated  the   statement  about 
the  deceased^  moveable   property   within  the  jurisdiction  as  equivalent 
to  an   assertion   that  the  deceased  had   no  other  property.     Even  if  the 
inference  was   reasonable,  still   it  is   impossible  to  convict  a  man  under 
section  249  of  the   Indian   Succession  Act   for   making   a  false   averment 
in  a  petition  or  declaration  if  the  averments   made   are  all  literally  true. 
The  omission   of  the  immoveable  property    may   or   may  not   have  been 
intentional,   but   the   petition    contained   no    averment   on   the   subject. 
The  omission  of  the  value  of  the  old  clothes  and  cooking  pots  was  probably 
unintentional     as   such  trifling  articles   are   often   left   out   in    similar 
petitions.    The  evidence  on  record    does    not   show    that   the    deceased 
possessed  any  other   moveable   property,   and  a  prosecution  should  not 
have  been  undertaken  about  a  petty  item  of  old  clothes  and  cooking   pots. 
Even  as  regards  the  immoveable  property,  it  can  hardly  be  said  that 
there  was  any  effectual  attempt  at  concealment,  for  the   petition  recited 
that  the  deceased  died  in  his  own  house.     In  the  circumstances  I  concur 
in  setting  aside  the  order. 


11  March  1897.  Pabsoits  <fe  Baradi,  JJ. 

Queen-BmiipeMi  v.  Rsibha** 

Criminal  Proeed^f  Code  (X  of\9%2\  8$e.  SS7— IHf<rto<  MagiitraU-^^ommiimetU,  order 
^^Vetiee^IrregularUff. 

Where  a  District  Magiftrate,  being  of  opinion  tliat  an  aoonsed  penon  is  improperlj 
discharged  bj  a  Subordinate  Magistrate,  makes  an  order  to  commit  him  to  a  Ooart  of  Sessions 
without  giving  any  notice  to  the  accosed,  bat  the  committing  Magistrate  before  so  doing  issues 
,(he  notice,  the  irregularity  of  the  District  Magistrate  comes  within  the  terms  of  and  is  cured 
hj  the  prorisions  of  section  5S7,  Criminal  Procedure  Code. 

In  this  case,  the  District   Magistrate  having   under     section  436, 
Criminal  Procedure   Code,  recorded  his  opinion  that  the  accused  persoa 

(1)  I.  L,  B^  13  Bom^  109.    (S)  I.  U  B-  16  CaU,  780.    (S)  L  L.  B^  IS  All^  SO. 
^Criminal  Beference  No.  16  «f  lSt7. 
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was  improperly   ditohaigedt  direated  him  to  be  oommittid  to  a  Oenit  bt 
Session  without  first  giTing  him  an  opportunity  of  showing  eauso  to  him 
(the  District   Magistrate),   why   oommitment  dould  not  be   made.    The 
District  Magietrate  in  making  the  order  directed  the  cofltmittiag  Kligit* 
trate  to  oommit   the  case  for  trial  by  the  Court  of  Session  ''  after  afford- 
ing accused  an   opportunity  under  provision  (a)  of  that  section    to  shew 
cause  why  the  commitment  should  not   be   made. "     The   Sessions  Judge 
to  whom  the  case  was  committed ,  was,  however,  of  opinion  that  such 
direction  was  ''  no  compliance    with  the  law  which   requires  that  the 
opportunity   should  be  given  before  any   order   directing  commitment  be 
made.  "     He  further  obeerved^-^^  It  is  true  that  the  accused  person   when 
asked  by  Kr.  Pendse  (the  committing  Magistrate)  if  he  had  any   cause  to- 
show  why  he    should  not  be  committed  said  he  had  no  such  cause  to 
show.    But  (1)  under  the  technical  view,  of  the   position,  it  was  useless 
for  him  to  show  any  cause  in  the   presence  of  the   District   Magistrate^ 
direction   that    he  should  be  committed ;   and  (2)  looking  to  the  merits 
of  the   case,   I  cannot  but   think   that   more  'trouble   would  have  been 
taken   to  make   the  accused  person  realize  his  position  if  the  Magistrate 
had  thought  he  had  any  choice  in  the   matter.     If  the  Magistrate  conceived 
he   had  any  choice,   and  the   accused  person  had  merely  said  ^^  you  have 
already  found  the  evidence  insufficient  to   support  a  charge "   I   do  not 
see  how  the  Magistrate   could  have  proceeded  to  frame  a   charge.     Evi- 
dently  he   thought   he  was   bound  to  commit,  and    that    obligation  was- 
created  without  opportunity  given   to  show  cause  against  it.     It  was, 
therefore,   illegally  created.     I  can,  therefore,   only  refer  the  case  to  the 
High  Gotrt  with  a  view  to  the  oommitment   being    quashed  under  section 
215,  Criminal  Procedure  Code.  " 

Per  Curiam.— We  think  that  we  ought  not  to  interfsM  in  this  case 
Although  the  District  Magistrate  did  not  give  the  accused  notice  before 
making  his  order,  the  accused  had  an  oportunity  given  him  of  shewing 
cause  before  the  Magiatrate  who  committed  him  for  trial.  The  omission 
of  the  District  Magistrate  to  give  notice  would  come  within  the  terms  of, 
and  be  cured  by,  the  provisions  of  section  537.  We  may  refer  to  In  re- 
Khamir  (1)  on  this   point.    The  case  is  returned. 


11  March  1897.  Paisoks  Ss  Bakmc,  JJ. 

Queen-Bmppess  v.  Abdul  Rahlman.* 

PuhUe  OonveyaiMBi  Act  (fiom.,  Act  11  (^  ISf S),  8ec.  %'^FuJbUe  oonvejfonee'^Varriage. 
To  sqpport  a  conriction  under  seodon  S,  Bomlmj  Act  VI  of  1SS8,  it  mnst  be  prored  tha- 
the  carrittge  wub  m  pil)lie  oonfeyaaoe  and  tiiat  the  accosed  kept  or  let  it  for  hire. 

(1)  I.  L.  lU  7  (M^  ess.     *HMiiiiiial  Reference  No.  IS  of  1897. 


Digitized  by  VjOOQ  IC 


^sm 


QumHoip^  ^  V.  lawK  9Q!k 


Thb  occitied  let  fei  hire  his  tonga  nithout  having  preTioaely  obtained 
a  license  for  the  eame  for  the  year  1896,  from  the  authority  competent 
to  issue  such  license,  and  carried  passengers  more  than  is  generally 
allowed  for  such  conveyances  when  license  is  issued.  He  was  fined  Re.  1^ 
under  section  3»  and  Ba.  2,  under  section  15  of  the  Bombay  Act  YI  of  186^ 
by  the  Second  Class  Magistrate  o[  Pen.  The  District  Magistrate  of  Eolaba 
in  making  the  reference  to  the  High  Court  observed  :—<<  The  accused 
though  possessed  of  no  license  let  his  tonga  for  hire  within  the  jurisdiction 
in  question  and  thereby  seems  to  have  committed  an  offence  under  sec* 
tion  2  of  the  Act  and  not  under  section  8.  The  conviction  under  section 
3}  thereforOi  aeems  improper.  Again  the  accused  having  obtained  no  li* 
cense,  he  cannot  be  said  to  have  infringed  any  of  the  conditions  of  license^ 
The  conviction  under  section  15  of  the  Act,  therefore,  is  illegal.  Tbo 
convictions  should  in  the  District  Magistrate's  opinion  both  be  set  aside^ 
and  the  accused  retried  on  a  charge  under  section  2/' 

Ordbb. — For  the  reasons  stated  in  the  reference  the  Court  reverses 
the  convictions  and  sentences  and  directs  the  fines  to  be  refunded.  The 
accused  can  be  retried  for  an  offence  under  section  2,  but  it  must  be  proved 
that  the  carriage  was  a  public  conveyance  and  that  the  accused  kept  or 
let  it  for  hire,  before  he  can  be  convicted. 


25  Uarth  1897.  Pabsoms  ft  Bahadb,  J7. 

Queen-Empress  v.  Hapl  Appa«< 

Publie  Ferries  Jet  (Bom.  Aet  IT  of  ISSS),  8oe,  14— #0rry. 
Section  14»  of  Bombay  Act  II  of  1S68,  it  to  be  read  bj  itself ;  to  support  a  oonTietioa  under 
the  section  it  is  wholly  immaterial  to  see  from  what  point  the  aeeased  started  in  oonreying 
passengers,  animals  &e.»  all  that  is  necessary  to  consider  is  only  the  arriving  point  and  if  tliat 
is  proved  to  be  less  than  three  mUes  above  or  below  a  pnblio  ferry,  the  oflfence  is  complete, 

Pbb  Cubiam  : — Section  14  of  Bombay  Act  II  of  1868  makes  it  penal  to 

convey  for  hire  any  passenger  across   any  creek .to  any  point  on  the 

opposite  shore  or  bank,  no(  being  more  than  three  miles  on  either  side 
above  or  below  any  public  ferry.  The  accused  in  this  case  has  been  found 
to  have  conveyed  passengers  from  a  point  on  the  Tavsal  side  of  the 
Jaighad  creek  which  is  more  than  three  miles  above  the  ferry  to  a  point 
on  the  other  side  of  the  said  creek  which  is  only  two  miles  from  the  ferry. 
The  Sessions  Judge  thinks  that  the  accused  has  committed  no  offence. 
He  thinks  on  the  analogy  of  section  14A  that  the  starting  point  and  the 
arriving  point  must  be  both  within  three  miles  of  the  ferry  to  satisfy 
the  requirements  of  section  14.  But  this  is  not  so.  Section  14  is  a  provision 
to  be  read  by  itself  and  its  clear  language  is  that  the  starting  point  is 
wholly  immaterial,  the  arriving  point  only  has  to  be  considered  and  if 
HMminalBMling   10  ^f  1SS7.    Criminal  Beference  No.  SS  of  ISSt] 
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that  i«  less  than  three  miles  above  or  three  miles  below  the  ferry,  tbea 
an  offence  has  been  committed.     We  return  the  record  and  proceedings. 


£S  March  1897.  Pabsons  &  Bavadi,  ii. 

Queen-Bmppess  v.  Bfanopdas  HapaUiohand.^ 

Indian  Faetory  Act  (  XV  tf  ISSl),  8&ei,  IS.  M-^Oeeupier^Memagw^ProfriUor. 
The  proprietor  of  a  factorj  who  lives  in  a  houfe  on  the  factorj  premises  for  the  greater 
part  of  the  year  is  an  *occopier*  of  the  factorj  within  the  moaning  of  section  17,  Indian  Factory 
Act;  and  if  he  doer  not  discharge  his  liability  by  proring  that  the  breach  complained  ef 
was  committed  by  his  manager  without  his  Icnowledge  or  consent,  he  renders  himself  primari^ 
liable  under  section  15. 

The  proprietor  Is  none  the  less  an  'occupier*  because  he  has  not  sent  in  any  notloe  under 
section  14,  as  no  notice  is  obligatory,  and,  therefore,  none  was  erer  giren,  the  factory  having 
been  started  before  the  Act  came  into  force* 

Thb  accused^  a  proprietor  of  a  Mill  at  Nariad,  was  prosecuted  under 
section  15  {g)  of  the  Indian  Factory  Act  and  section  56  of  the  Municipal 
Act  for  the  insanitary  condition  of  the  premises  and  buildings  of  his  Mill. 
The  accused  pleaded  that  the  responsibility  for  the  alleged  insanitary 
condition  of  the  Mill  rested  not  with  him  but  with  his  manager;  but  the 
First  Class  Magistrate  of  Eaira  convicted  him  and  sentenced  him  to  pay 
a  fine  of  Rs,  101  y  or  in  default  to  sufiTer  simple  imprisonment  for  fifteen 
days.  On  appeal,  however,  the  accused  was  acquitted  by  the  Sessions  Judge 
of  Ahmedabad.    From  this  order  of  acquittal  the  Oovernment  appealed. 

Pbb  Curiam.— The  Legislature  has  throughout  the  Indian  Factories 
Acts,  1881  and  I89I9  made  very  frequent  use  of  the  word  "occupier,*' 
but  has  nowhere  defined  the  meaning  to  be  placed  on  the  word.  The  evidence 
in  the  present  case  cftiows  that  the  accused  is  the  proprietor  of  the  factory, 
that  he  has  a  house  on  the  factory  premises  and  that  for  the  greater 
part  of  the  year  at  any  rate  he  lives  in  that  house.  The 
Sessions  Judge  thinks  that  he  is  not  the  occupier  because  he  has  not 
sent  in  any  notice  under  section  14  of  the  Act.  This,  however,  is  explained 
by  the  fact  that  the  factory  in  question  was  started  before  the  Act  came 
into  force  so  that  no  notice  under  the  section  was  obligatory  nor  has 
such  ever  been  given.  We  think  that  the  facts  that  the  accused  is  the 
proprietor  of  the  factory  and  has  his  regular  residence  there  prove  that 
the  accused  is  the  occupier  of  the  factory.  As  such  ^he  is  primarily 
liable  under  section  17.  He  has  not  discharged  his  liability  by  proving 
that  the  breach  in  question  was  committed  by  his  manager  without  his 
knowledge  or  consent.  We,  therefore,  reverse  the  order  of  acquittal 
passed  by  the  Sessions  Judge  and  restore  the  conviction  and  sentence 
passed  by  the  First  Class  Magistrate. 

^CrimincHBuUngWcfWVI.    Criminal  Appeal  N«^  S  of  1S97, 
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1  Aprs  1897.  Pabsohs  A  Bavadi,  JJ. 

Queen-BmiN^MMi  ▼•  Rajmal.* 

Detkhmn  JgrimatyrUis*  BOUf  Aei  (XFIl  nf  1079]^  8$c.  64— Bmipf— Gtaotta— 
Frin€ipaL 

The  word!  of  feotion  64,  Dekkhan  Agriealt«ri0tB*  Belief  Act,  1679,  that  the  person  to 
whom  the  payment  ii  made  shall  tender  a  written  receipt,  oaght  to  h?ar  their  plain  meaning. 
If,  therefore,  a  gumasia  of  a  firm  malces  a  default  contemplated  hj  the  section,  the  members  of 
,the  firm  cannot  be  proceeded  with  under  the  section. 

The  petitioner  was  proeecuted  under  section  61  of  the  Dekkhaa 
Agrioulturists'  Relief  Act  by  one  Rama  on  a  charge  of  neglecting  to  tender 
a  receipt  for  payment  made  in  kind  to  one  Qalabchand^  the  petitioner's 
piAmoato 9  on  bis  behalf  by  one  Saoba,  a  servant  of  the  complainant.  The 
Second  Glass  Magistrate  convicted  the  petitioner  and  sentenced  him  to 
pay  a  fine  of  Rs.  25.  The  petitioner,  thereupon,  applied  to  the  High  Court,, 
contending  that  the  Lower  Court  erred  in  convicting  the  petitioner  as  he 
was  not  the  person  who  received  the  payment  under  section  64  of  the  Act. 

Pbr  Curiam:— When  Qulabchand  who  was  the guma»tta  of  the  firm 
of  which  the  accused  are  members  received  payment  of  the  grain  due  to 
that  firm  from  the  complainant,  he  endorsed  on  the  back  of  the  note  which 
demanded  payment  on  behalf  of  the  firm  the  fact  that  he  had  received  so 
much  grain  and  that  so  much  was  still  payable  and  gave  the  note  to  the 
complainant.  Presumably  he  signed  this  endorsement,  but  he  was  not 
asked  about  this  and  the  note  has  not  been  recorded  in  evidence  as  the 
complainant  said  he  had  lost  it.  The  Magistrate  h^s  convicted  the  two 
accused  under  section  6*  of  the  Dekkhan  Agricultarists'  Relief  Act  because 
he  says  that  the  note  was  given  by  Gulabchand  and  was  not  an  Acquit- 
tance from  the  creditors.  The  words,  however,  of  section  6*  are  that  the 
person  to  whom  the  payment  is  made  shall  tender  a  written  receipt,  'and 
these  words  ought,  we  consider,  to  bear  their  plain  meaning.  Here  the 
payment  was  made  to  Qulabchand  and  he  tendered  a  receipt.  In  point 
of  fact  he  was  authorised  by  the  firm  to  do  this  just  as  he  was  authorized 
to  receive  payment.    We  reverse  the  conviction  and  sentence. 

1  AprU  1897.  Fabsons  &  Bahadb,  JJ^ 

Queen-Bmppess  ▼•  Hasan  Sainad.t 

Indian  P^ntU  Code  {Act  XLF of  IB90),  8ee.  190— Pu^/tc  Nuisance^ Meat,  exp§Ming  ^ 

in  a  ihop. 

The  mere  fact  oC  keeping  a  thop  open  for  the  tale  of  meat  does  not  constitote  the  offence 
of  public  nniianee.  The  eight  of  meat  may  be  offensive  to  the  sentiments  of  Hindus  bat  it 
cannot  be  said  to  affect  serionslf,  if  at  all,  the   health,  safety,  comfort  or  conrenienee  of  the 

community  at  large. 

Qu9em'SmprBS8  v.  Byramji  (1),  followed. 

Criminal  BmUng  12  cf  IS97.      Criminal  Application  for  Berision  No.  36  of  ISST. 
-fOriwtinai  R^ing  18  o/lS»7.    Criminal  Bevision  No.  IS  of  1S97,    (I)  I.  L.  R.,  If  Bom.  4S7» 
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The  petitioner  was  convioted  by  the  Rrst  Class  Magistmte  of 
Ahmedabad  of  the  (^SviU  of  jcom»it*i»g  a  publif  nuisance  inasmuch  as 
he  kept  a  meat  shop  at  Kapur  Chakla  Market  in  Ahmedabad  and  was 
fined  Rs.  10. 

Per  Curiam  : — This  is  one  of  several  complaints  laid  against  certain 
Mahomedans  charging  them  with  committing  a  public  nuisance  in  thst 
they  have  their  shops  for  the  sale  of  meat  in  the  Kapur  Chakla  (market) 
in  the  town  of  Ahmedabad.  No  express  acts  of  nuisance  are  alleged. 
It  is  said  that  the  very  existence  of  such  shops  causes  annoyance  to  those 
who  dwell  and  carry  on  business  in  that  locality  and  to  those  who  go 
there  to  make  purchases  and  to  passers-by  and  this  is  because  the  meat 
is  visible.  It  is  clear  that  this  annoyance  is  one  to  Hindus  only  of  which 
race  all  the  witnesses  against  the  accused  consist.  In  the  eyes  of  the 
witnesses  for  the  defence  (Europeans,  Parsis,  Mussulmans)  the  shops 
cause  no  nuisance.  The  case,  therefore,  presents  a  great  similarity  to  that 
of  Queen-Empresa  v.  Byramji  Bduiji  (2).  The  sight  of  meat  may  be 
offensive  to  the  sentiments  of  Hindus  but  it  cannot  be  said  to  affect 
seriously,  if  at  all,  the  health,  safety,  comfort  or  convenience  of  the 
community  at  large.  The  matter  seems  rather  one  with  which  Munici- 
pality ought  to  be  able  to  deal  under  powers  for  regulating  places  at 
which  meat  shall  be  sold.  We  do  not  think  the  mere  fact  of  keeping  a 
shop  for  the  sale  of  meat  comes  within  the  definitions  of  a  public  nuisance 
and  we  therefore  reverse  the  conviction  and  sentence. 

20  June  2897.  Pamoms  A  Bivira,  JJ. 

Queen-BmppaM  ▼.  Laiiffadaya  Balu  KoU.* 

OrMnal  Ftoeedure  Code  {XcflBn),  Bw.  1»6,  «7-JimIw»  AmoZ  Cpdt  (XLFff  ItSO)^ 
See.  in^Dieobedienee  efam  e^^4er^Mm§t9tnd^*-Jtiriedieiimi. 

AMftgl8tr»telfiioto«npe««ati»ttj  and  ceiiTlot  a  porioB  under  Seotton  IS^  Indisa 
PeaalOod6,«f  dissbeditnce  to  aa  evdu  iaiaed  by  himself  as  Bfiigistraie  onder  teelioB  Hi, 
Criminal  PMcedare  Code.  The  Magistrate  it  fiiftKer  dieqnallfied  from  trying  nich  a  eaae  by 
section  476,  Criminal  Procedure  Code,  for  the  offence  it  one  mentioned  in  secckfa  Its  of  the 
Code  and  it  it  committed  In  contempt  of  his  own  authority, 

Queen-Smpre8e  v.  Sa^fi  Dqji  (I),  distinguished. 
The  Second  Class  Magistrate  of  Uran  convicted  seven  persons, 
under  section  188,  Indian  Penal  Code,  of  disobedience  to  an  order 
issued  by  himself  under  section  144  of  the  Criminal  Procedure  Code. 
The  Sub-Divisional  Magistrate  of  Kolaba  submitted  this  case,  under  section 
435  of  the  Criminal  Procedure  Code,  to  the  District  Magistrate,  observing: 
«  By  flection  195,  Criminal  Procedure  Code,   a   Court   is  debarred  from 

(2)  I.  L.  Bm  12  Bomo  *»7*  (I)  L  L.  B.,  IS  Bom.,  SSO. 

•Ofimimai  Bmiing   14  </ 1897.    Criminal  Beference  No.  8S  of  ISST, 
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takiiig  cogniiance  of  an  offence  under  section  188,  Indian  Penal  Code, 
''except  with  the  prerioas  sanction,  or  on  the  complaint  of  the  public 
servant  concerned"  or  of  his  official  superior.  Further,  by  section  487, 
Oriminal  Procedure  Code,  a  Magistrate  is  disqualified  from  trying  a  person 
for  an  offence  mentioned  in  section  195,  Criminal  Procedure  Gode^ 
when  such  offence  has  been  committed  in  contempt  of  his  own  authority. 
The  Magistrate's  want  of  jurisdiction  is,  therefore,  indisputable."  The 
District  Magistrate  of  Eolaba  referred  the  case  to  the  High  Court. 

Pbr  Cubiam  : — ^For  the  reasons  given  in  Para  2  of  the  letter  of  the 
8ub-Divisional  Magistrate,  we  reverse  the  conviction  and  sentence  in  each 
of  the  cases  I'eferred  to  us  and  direct  the  fine,  if  paid,  to  be  refunded.  The 
case  (1)  quoted  by  the  trying  Magistrate  does  not  apply  for  in  it  the  notice 
was  issued  by  a  Mamlatdar  whereas  in  these  c^ses  it  is  stated  that  it 
was  issued  by  the  trying  Magistrate  himself  in  his  capacity  as  a 
Magistrate* 


17  June  1867.  Pabsohs  &  Bakads,  J  J. 

Queen-Emppess  ▼•  Bhausinir** 

Beformatory  SekooU  Jet  {Fill  of  1S97),  Sw.  4  (a)— Foti^A/ia  qfender-^enteme. 
Where  a  First  Class  Magistrate  ordered  an  accused  person  who  was  evidsntlj*  not  onder 
15  years  of  age,  to  be  confined  in  a  Beformatorj  School*  as  per  orders  dated   11th  and  ISth 
March,  1S97,  the  High  Coart  set  aside  the  orders  as  illegal  nnder  the  Beformatorj  Schools  Act, 
1S97,  which  cams  into  force  on  the  11th  Bilarch,  1S97. 

In  this  case,  the  Second  Class  Magistrate  of  Parola  convicted  on  the 
2nd  March,  1897,  two  young  men  Sukhial  and  Bhausing  of  theft  and 
sentenced  each  of  them  to  imprisonment  for  one  month.  On  the 
8th  March,  1897,  the  Superintendent  of  the  prison  wrote  to  the  First  Glass 
Magistrate  of  Dhulia  to  fix  an  early  date  to  consider  the  case  of  the 
prisoner  fihausing  as  the  medical  officer  of  the  prison  was  of  opinion  that 
the  lad  was  15  years  of  age.  On  the  1 1th  March,  the  Magistrate  ordered  his 
detention  in  a  Reformatory  School  for  two  years.  On  the  13th  March,  the 
Superintendent  of  Dhulia  prison  again  wrote  to  the  Magistrate  that  as  the 
lad  was  15  years  of  age,  the  award  <>f  only  two  years  appeared  inconaistent 
with  the  rules  framed  by  Government  under  section  22  of  Act  V  of  1876» 
On  the  18th  March,  the  Magistrate  increased  the  period  to  ^hree  years^ 
On  the  5th  April  Bhausing  appealed  i^anist  his  conviction  and  sentence 
to  the  Divisional  Magistrate,  but  that  officer  rejected  the  appeal.  <m  the 
12th  April  holding  that  as  the  First  Glass  Magistrate  passed  the  sentenoe 
under  the  Reformatory  Act,  an  appeal  against  the  order  lay  to  the  Sessions 
Court.     On  the  21st  April,   Bhausing  applied  to  the  Sessions  Court  of 

(l)^mm'EmpruaY.M9ijiJk^    (I.  L.  R^  IS  Bom.,  8S0). 
•Orimkml  Bmiing  IS  of  18S7«    Cdmloal  Reference  He.  4S  4f  1SS7. 
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Xandesh  for  reyision  of  the   proceedings.    The  learaed  Judge  submitted 
this  case  to  the  High  Court  under  section  i38y  Grioiinal  Procedure  Code. 

Per  Curiam  : — It  does  not  appear  from  the  record  of  this  case  that 
the  accused  person  is  under  the  age  of  15  years.  We,  therefore,  quash 
the  orders  of  the  First  Class  Magistrate  dated  the  11th  and  18th  of  March 
as  illegal  under  the  Reformatory  Schools  Act,  1897,  which  came  into  force 
on  the  11th  March  last. 

^  We  also  set  aside  the  orders  of  the  Magistrate  of  the  12th  April  1897 
dismissing  the  appeal  of  the  accused  person  against  his  conviction  by  the 
Second  Class  Magistrate  and  direct  the  Magistrate  to  dispose  of  the  appeal 
according  to  law. 


S4,  June  1897.  Paesoks  &  Bavadi,  JJ» 

Queen-Bmpvess  ▼•  Mahomed  Isa.* 

Criminal  Proeedur4  Code  (Xcf  ISSS),  See.  \09^Appeal^ Order  of  ieeuritp-^urisdieUmu 
An  appellate  Court  cannot  add  to  the  sentence  of  the  original  Court  an  order  under 
•ection  106|  Criminal  Procedure  Code,  that  the  aoented  appellant  shall  ezecute  a  bond  to 
keep  the  peace. 

Jelu  T.  Queen^Smpreee  (1),  Queen^'Smprets  y.  lihri  {%),follovfetL 
The  accused  was  convicted  by  the  Third  Class  Magistrate  of  Panvel 
of  the  offence  of  using  criminal  force  under  section  362,  Indian  Penal  Code, 
and  sentenced  to  pay  a  fine  of  Rs.  5.  On  appeal,  the  First  Class  Magis- 
trate of  Eolaba  upheld  the  conviction  but  reduced  the  sentence  of  £ne  to 
two  annas  and  passed  an  order  calling  on  the  accused  f:)  execute  a  bond  in 
B  sum  of  Rs.  10  without  sureties,  to  keep  the  peace  for  a  month.  The 
tKSCused  preferred  this  application  to  the  High  Court. 

Pbb  Curiam. — We  think  that  it  is  clear  from  the  wording  of  section 
106,  Criminal  Procedure  Code,  1882,  that  an  Appellate  Court  cannot  add 
to  the  sentence  of  the  original  Court  an  order  that  the  accused,  appellant, 
•hall  execute  a  bond  to  keep  the  peace.  In  this  we  are  following  the 
decisions  of  the  Calcutta  and  Allahabad  High  Courts:  see  In  the  matttr 
of  the  petUwncf  Adu  Y.  The  Quem-Emprees  (l)hndQueen-Empr6SBY.l8hH 
(2).     We  reverse  the  order  to  furnish  security. 


^4  June  1897.  Pabsovs  is  Bavam,  JJ. 

Queen-SmpvesMi  ▼•  Abdulla.t 

WhfypingAet{nof\9e4\8ee.^^Onminal  Procedure  Code  (X  of  ISSS^  Bee.  StO— 

Whipf^Q. 

V7here  a  sentence  of  whipping  Is  passed  as  a  sole  panishment  under  section  S  of  Act  YI 
4ir  1S«4  (Act  HI  of  1S96,  section  6),  it  is  not  necessary  first  to  pass  a  sentence  pr^rided  for  the 

«ert«<iiai  BMkQ  IS  4^  1S97.    Criminal  AppUoation  for  ReTision  liio.  lU  of  U97. 
(l)I.L.B.,lSCal.,779.    (S)  I.  L.  R.,  17  AH,  S7. 
\OTimMl  BmUmg  17  ef  1S97.    Orlmiasl  Bef er eaee  No.  4S  of  1S97  • 
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«Aiice  vnder  the  IndUn  Penal  Code,  and  tlien  to  oonrert  each  eentonee  into  one  of  whipping. 

Section  890,  Criminal  Frooedare  Code,  aathoriiet  the  Court  pasting  a  sentence  of  whip* 
ping,  only  to  fix  the  place  and  time  for  its  esecotion,  bat  it  does  not  contemplate  a  postponement 
of  the  execution  of  the  sentence  to  a  fntnre  day. 

Th£  aocused  was  convicted  of  theft,  under  section  379  of  the  Penal 
Code,  by  the  First  Glass  Magistrate  of  Dhulia,  who  sentenced  him  thus  : 
'^  That  he  should  suffer  rigorous  imprisonment  for  one  month,  and  under 
section  2  of  Act  YI  of  1864  I  further  direct  that  in  view  of  this  punish* 
ment  the  accused  AbduUa  should  receive  24  stripes  to  be  inflicted  in  the 
manner  laid  down  in  section  392,  Criminal  Procedure  Code.  The  whipping 
shall  be  inflicted  at  Taloda  at  noon  on  Monday  15th  February  1897  in  the 
presence  of  the  Hospital  Assistant  at  that  place  :  sections  390  and  394  Cri* 
minal  Procedure  Code." 

The  Sessions  Judge  of  Ehandesh  in  referring  this  case  to  the  High  Court 
observed  : — *^  The  sentence  as  passed  by  the  Magistrate  is  not  strictly  legal. 
Section  2  of  Act  No.  VI  of  1864  provides  that  *  whoever  commits  any  of  the 
following  offences  (theft  is  mentioned  in  Qroup  A,  may  be  punished  with 
whipping  in  lieu  of  any  punishment  to  which  he  may  for  such  offence  be 
liable  under  the  Indian  Penal  Code.'  The  meaning  of  this  section  is  that 
whipping  may  be  awarded  in  lieu  of  the  total  punishment  provided  for 
the  offence  in  the  Indian  Penal  Code.  It  is  not  necessary  to  sentence  the 
offender  to  some  punishment  under  the  Indian  Penal  Code  and  then  convert 
it  into  whipping,  ^uch  a  course  is  plainly  illegal  for  having  once  meted 
out  an  adequate  punishment  under  section  379  of  Indian  Penal  Code,  the 
Magistrate  cannot  convert  it  into  whipping.  The  proper  course  is  to  senten* 
ce  the  offender  to  whipping  without  any  further  reference  in  the  manner 
the  Magistrate  has  done.  Section  390  of  the  Criminal  Procedure  Code  autho- 
rises the  Court  to  fix  the  place  and  time  at  which  whipping  shall  be  admin- 
istered, when  the  accused  is  sentenced  to  whipping  only.  But  it  does  not 
contemplate  postponement  of  the  execution  of  the  sentence  to  any  day 
other  than  that  of  the  sentence.  In  the  present  case  the  Magistrate  passed 
the  sentence  on  12th  February  and  ordered  the  whipping  to  be  administered 
on  the  15th  February.  The  effect  of  this  order  was  that  the  accused 
remained  in  custody  until  15th  February.  In  a  case  of  this  kind  the 
Magistrate  should  execute  the  sentence  on  the  same  day  that  he  pro* 
nounces  it.'' 

Ordbb — The  Court  concurs  with  the  Sessions  Judge  and  the  Magistrate 
i»hould  be  so  informed  for  his  guidance  in  future. 
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J^  Jme  1897.  PiBSOvs,  OAnT  A  Ttabh,  U. 

Queen-Empress  v.  Shoma  Chatup.^ 

Indian  Penal  Code  {XLV of  1990),  Sec.  Sf^^Thefi-^Dishonest  Bewmaii^  Propertf-^ 
Criminal  Proeedwre  Code  (X  of  188S),  See.  489«Be«<tK>ii— Qtttff ftbR#  ef  faet^High  OmH. 

A  remoral  of  i^ropenj  divhoaesdy,  thmt  U,  with  the  intention  «f  wrongfnlly  depriTing 
the  owner  of  the  ponettion  theroof  to  which  he  was  legally  entitled*  for  howerer  short  a  period, 
is  theft. 

The  power  of  the  HighCoart  upon  reyision  to  go  into  qaestions  of  fact  it  nndonbtedi 
whether  or  not  it  will  ezeroite  the  power  in  any  particular  ease  depends  entirely  upon  the 
merits  of  the  case  itself.  The  High  Court  does  interfere  when  the  interests  of  jnstiee  require 
it  or  when  the  inquiry  in  the  toirer  Courto  has  been  faul^« 

This  case  came  up  for  hearing  on  the  20th  May,  1897,  before  the 
Bench  composed  of  G akdy  and  Ttabji,  JJ.  ;  but  their  Lordships  having 
differed  in  their  Judgments,  the  case  was  laid  before  Paesoks,  J. 

Gandt  J : — The  facts  found  by  the  lower  Courts  are  that  accused  took 
from  the  possession  of  complainant's  wife  two  copper  pots  with  a  view 
to  compel  complainant  to  pay  the  balance  of  a  debt  due  to  him  (accused). 
At  the  time  that  he  took  the  pots  he  intended  to  dishonestly  deprive 
complainant  of  the  possession  of  them.  After  a  very  short  interval  on  being 
spoken  to  by  one  Khea^ar  he  repented  of  his  dishonest  intuition  and  he 
replaced  the  pots. 

fhe  smallest  amount  of  moving  will  satisfy  the  requirements  of  the 
term  '^  move"  in  section  378,  Indian  Penal  Code«  The  pots  w«re  taken 
dishonestly,  m^  with  the  intention  of  depriving  the  possessor  of  the  pos* 
session  of  them.  That  was  the  intention  of  the  acdused  at  the  time  o[ 
moving  ;  his  words  and  acts  dearly  show  that  he  did  not  merely  mean 
to  frightm  complainant's  wife ;  aooording  to  the'  evidonoe  he  would  not 
have  replaced  the  pots  had  not  Khengar  remonstrated  with  him.  Had  he 
leplaoed  the  pots  before  moving  away  from  the  house,  then  there  might 
have  been  ground  for  hoUiiig  that  the  dishonest  intention  was  not  com* 
plated  but  this  was  not  ao.  It  was  not  the  taking  of  almost  valueless  pro- 
perty :  B^.  V.  Fmajfa  hm  Ba^fi  (1).  It  is  not  domed  that  the  pots  have  all 
appiMiable  value.  I  see  ao  reason  to  differ  from  the  ruling  of  this  Gourt 
[QuMn-Empreie  v.  Ifagappa  (2)),  that  sf  the  dishonest  intention,  the 
absenoe  of  oonsent,  and  the  moving  are  established,  the  offence  will  be 
complete  however  temporary  may  have  been  the  proposed  retention. 
But  considering  that  accused  so  soon  repented  of  his  dishonest 
intention,  I  think  the  District  Magistrate  should  have  remitted  the 
£ne  leaving  the  one  day's  imprisonment  untouched ;  and  I  am  now 
prepared  to  do  so. 

•Criminal  BuUng  19  ttf  IM.     Criminal  Application  for  Berision  Mo.  71  cf  1SS7, 
(1)  6  Boai^H.a  B^Sft.    (S)  I.  L.  B.,  U  Bsn.  S44. 
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Sinoe  writing  the  abov^  I  have  had  the  advaAtage  ot  perusing  my 
learned  colleague's  draft  judgment  and  I  would  add  that  I  purposely  did 
not  weigh  the  eyidrace  or  disturb  the  finding  of  the  two  Magistrates. 

The  circumstances  alluded  to  by  my  learned  colleague  do  not  consti- 
tute the  '^ejcceptional  grounds"  on  which  alone  we  in  revision  should 
interfere  with  the  findings  of  fact :  see  Qwee^Empreu  v.  (SAsifci  Sahib 
JSok&tuIin  (3).  The  false  ^^improyement"  added  to  her  story  by  Janaki 
in  no  way  shows  that  the  main  story  of  the  prosecution  is  not  true.  The 
District  Magistrate,  an  officer  of  some  experience,  held  that  the  eyidence 
was  ^'  overwhelming".  There  certainly  was  evidence  on  which  he  could 
find  the  facts  which  he  did;  and  for  us  in  revision  that  is  sufficient.  On  the 
facts  I  have  nothing  to  add  exJoept  that  the  ironical  language  of  Janki 
cannot  possibly  in  my  opinion  be  taken  as  authority  for  accused  to  take 
the  pots;  and  moreover  he  never  raised  such  a  plea,  which  would  be 
inconoistent  with  the  further  plea  that  he  removed  the  pots  simply  as  a 
temporary  threat. 

I  fail  to  see  how  on  the  facts  found  complainant  could  have  sued  in  a 
eivil  Oourt  for  damages. 

The  Indian  Penal  Code  may  have,  as  was  remarked  long  ago  by  an 
eminent  authority,  an  all  capacious  maw  ?  but  in  my  humble  opinion 
it  would  be  introducing  a  most  dangerous  principle  if  in  the  present  case 
we  reversed  the  convictions  on  the  ground  that  that  after  all  it  was 
"such  a  little  one". 

Ttabji  J : — In  this  case  the  petitioner  was  convicted  by  the  Second 
€lass  Magistrate  of  Matar  of  theft  under  section  380,  Indian  Penal  Code, 
and  sentenced  to  one  day's  imprisonment  and  a  fine  of  Rs.  50.  On  appeal 
the  District  Magistrate  of  Kaira  confirmed  the  conviction  but  reduced  the 
amount  of  fine  from  Rs.  50  to  Rs.  25.  The  facts  upon  which  the  conviction 
is  based  are  shortly  as  follows :— The  complainant  Bhana  Bhaira  a  Dhed 
by  caste  and  a  convert  to  Christianity  was  indebted  to  the  petitioner  in  a 
sum  of  money.  The  petitioner  made  several  demands  for  the  debt  but  the 
<3omplainant  did  not  pay  it.  On  the  day  on  which  the  theft  is  said  to 
have  been  committed  the  petitioner  went  to  the  complainant's  house  and 
asked  for  his  money.  The  complainant  refused  to  pay  and  the  petitioner 
is  then  alleged  to  have  removed  the  pots  for  the  purpose  of  enforcing  pay- 
ment but  after  having  gone  away  a  few  paces  is  said  to  have  returned  and 
to  have  replaced  the  pots  on  the  threshold  of  the  complainant's  house.  It 
is  this  removal  for  which  the  accused  has  been  convicted  of  theft  and 
sentenced  as  above   stated.     On  the  3rd  day   after  the  above    alleged 

(8)I.Ii.B^iQsa[iMl97. 
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removal  the  complainant  preferred  a  oliarge  of  theft  against  the  petitioner, 
but  the  Magistrate  of  Kaira  refused  to  proceed  upon  the  complaint  and 
sent  the  case  for  investigation  to  the  Ohief  Constable  and  on  receiving  his 
report  called  upon  the  complainant  to  show  cause  why  the  charge  should 
not  be  dismissed.  In  the  meantime  the  Magistrate  was  succeeded  by 
another  who  enquired  into  the  complaint  and  convicted  the  petitioner. 

Looking  at  the  facts  of  the  case,  the  trumpery  nature  of  the  alleged 
offence  and  the  circumstances  under  which  the  prosecution  was  instituted, 
I  have  no  doubt  that  this  is  not  a  ^bana  fide*  prosecution  for  the  vindication 
of  public  justice  or  for  obtaining   redress   against   any   real   wrong.     The 
prosecution  does  not  seem  to  have   been   voluntarily   or   sp'ontaneously 
started  but  seems  to  have  been  suggested  by  the  Missionary  friends  of  the 
complainant  who  appear  to  consider  it  their  duty  to  come  forward  in  sup- 
port of  their  converted  proteges.    The  complaint  was  not  lodged  till  three 
days  after  the  alleged  offence.    The  first  Magistrate  does  not  seem   to  have 
taken  a  serious  view  of  the  petitioner's  conduct  and  was  inclined  to  dismiss 
it.     Under  these  circumstances,  it  seems  to  me   to  have  clearly  been  the 
duty  of  the  lower  Courts,  and  to  be  now  the  duty  of  this  Court  to  approach 
the  evidence  with  a  certain  amount  of  caution  not  to  say  suspicion*     The 
case  is  evidently  an  attempt  on  the  part  of  a  defaulting  debtor  to  turn   the 
tables  upon  his  creditor   and  under  cover  of  the  law  to  get  a  respectable 
and  well-to-do  Sowkar  convicted  of  a  disgraceful   offence  and  to  get   him 
branded  for  ever  as  a  thief.     It  is  evidently  a  case  in  which  I  think  it  is  the 
duty  of  this  Court  to  examine  the  record  carefully  in  order  to  prevent  a  gross 
mis-carriage  of  justice.  Now  I  have  carefully  gone  through  the  evidence  for 
the  prosecution,  and  have  come  to  the  conclusion  that  it  is  not  of  a  character 
on  which  it  would  be  safe  to  base  a  conviction.    All  the  witnesses  belong  to 
the  same  caste,  most  of  them  are  related  to  each  other.  They  are  all  chance 
witnesses  giving  evidence  three  or  four  months    after  the  occurrence,  wha 
just  happened  to  be  present  there  when  the  pots  are   alleged  to  have  been 
taken   away.     Moreover  there  are  most   serious  discrepancies  in  the  evi- 
dence.    The  complainant's   wife  Jivi   (witness  2)  would   have   us   believe 
that  a  respectable  Baniya  in  the   position  of  the  accused  actually  entered 
the  house  of  a  Dhed  and   in  addition  to  the  two   pots    stole  from  the  press^ 
Rs.  2^  of  the   Babashahi  currency    and    half  rupee  of  the  British  India^ 
Currency.    The  improbability  of  the  accused  polluting  himself  by  enter- 
ing a  Dhed's  house  is  sufficiently  obvious  and  is  acknowledged  by  some  of 
the  witnesses  who  try  to  get   out  of  it  by  pretending  that  the  accused  took 
away  the  pots  by  stretching  out  his  arm  without  entering  the  house  !    The 
jtory  of  the  theft  of  the  money  is   ridiculouSi   and  seems  to  have  been, 
•ummarily  rejected  by  both  the  lower  Courts.    Jivi  says  that  the  accused 
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had  gone  to  a  distance  of  about  five  paces  from  her  house  when  he  returned 
and  left  the  <<Beda''  (pots)  on  the  verandah  of  her  house.  Uklo  Aslo 
{witness  No.  8)  says  **  The  accused  asked  Bhana's  wife  to  come  out  and 
pay  the  money.  She  at  once  came  out  and  said  to  the  accused  *  Bhai,  I 
leave  this  to  you,  take  it  with  your  hands. '  The  accused  took  the  heda 
from  the  house.  They  were  a  degda  and  a  gada.  He  took  the  same  and 
came  out. "  If  this  is  true  it  is  evident  that  the  removal  of  the  pots 
assuming  it  to  have  taken  place  was  with  the  assent  of  the  complainant's 
own  wife,  and  could  not  therefore  amount  to  theft  :  Empress  v .  TroyUikho 
(1).  This  witness  who  is  the  cousin  of  the  complainant  says  that  the 
accused  was  standing  at  a  distance  of  five  paces  only  from  the  house  before 
he  brought  back  the  pots.  Asi  (witness  4)  who  is  the  aunt  of  the  complain* 
ant  professes  to  have  witnessed  the  whole  scene  from  her  own  house  4  or 
4|  months  before  she  gave  her  evidence. 

Eeshaw  Kuber  (witness  5)  also  professes  to  have  witnessed  the 
occurrence  but  admits  that  he  did  not  see  the  accused  enter  Bhana's  house. 

Pitamber  Khengar  (witness  6)  says  **  about  four  months  ago  on  a 
Sunday  I  had  gone  to  fetch  water.  I  saw  the  accused  with  a  degda  and 
a  gada  in  his  hands.  He  was  standing  in  fihana's  street  about  two  paces 
^stant  from  front  of  his  house.  I  told  the  accused  that  if  anything  was 
-due  to  him,  he  should  have  recourse  to  the  Court,  but  that  he  should  not 
take  away  the  heda  (set  of  pots)".  This  man  admits  that  he  was  convicted 
^f  theft  of  blankets  and  is  not  a  very  reliable  witness. 

Khengar  Poonja  (witness  7)  deposes  to  have  gone  to  Bhana's  house  on 
that  day  and  to  have  seen  the  accused  seated  on  the  threshold  of  Bhana's 
house  with  copper  pots  in  his  hands.  He  further  says  '^  Jivi  did  not  tell 
me  anything  about  these  pots  or  about  the  accused.  On  my  going  to  the 
i>ungalow  (Missionary's)  I  did  not  speak  anything  to  Bhana  about  this 
matter".  If  this  evidence  is  true  it  shows  that  the  accused  was  not 
-considered  by  the  parties  to  have  done  any  wrong  at  that  time. 

The  case  for  the  defence  was  that  all  this  evidence  was  fabricated 
for  the  purpose  of  bringing  the  accused  into  trouble  and  that  even  if  true 
it  does  not  prove  the  offence  of  theft.  On  a  careful  consideration  of  the 
whole  evidence  I  must  confess  that  I  look  upon  it  with  the  gravest  suspi 
cion  and  that  I  do  not  consider  it  established  that  the  accused  did  as  a 
matter  of  fact  remove  the  pots  as  alleged  by  the  complainant. 

Assuming  however  that  the  pots  were  removed  I  am  further  of  opinion 
that  under  the  circumstances  of  the  case  the  removal  does  not  amount  to 
iheft«    In  order  to   constitute  theft   a  dishonest   intention  is  absolutely 

(1)  I.  L.  B.  4  Cal,  8SS«  * 
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neodtsary.  It  ought  not  to  be  lij^tly  or  wantonly  auumdd.  Now  tuch 
^int«ntion  is  not  only  not  prored  in  the  present  case  bat  is  to  my  mind, 
salisfaetorily  negatived  and  eren  disproved^  Assuming  the  evidence  to  be 
literally  true  the  acoused  took  away  the  pots  in  broad  daylight  in  the 
pte^ace  of  the  complainant's  own  wife  and  within  the  sight  of  a  number 
of  witnesses.  He  merely  walked  away  four  or  five  paces  and  then  returned 
and  replaced  the  pots  on  the  verandah  of  the  complainant's  house*  More- 
ov(9r  according  to  witness  3  Uklo  Aslo  he  had  the  authority  of  complainant's 
own  wife  for  the  removal.  It  is  not  disputed  that  a  debt  was  due  to  him. 
It  is  not  pretended  that  anyone  looked  upon  petitioner's  act  as  dishonesty 
No  one  tri^  to  stop  him.  No  immediate  complaint  was  made  to  any 
body.  Under  these  circumstances  the  fair  inference  from  the  alleged 
facts  is  not  that  the  petitioner  removed  the  pots  dishonestly  for  the 
purpose  of  wrongfully  appropriating  them  to  his  own  use  and  immediately 
afterwards  changed  his  Intention,  but  that  he  pretended  to  do  so  simply  as 
a  temporary  threat  never  really  intending  to  take  them,  away,  for  other- 
wise it  seems  to  me  incredible  that  he  would  have  brought  them  back 
immediately  afterwards  merely  on  the  advice  of  the  convicted  thief  Pitambar 
Ehengar  (No,  6)*  The  authorities  no  doubt  clearly  establish  that  a  dis- 
honest removal  of  property  for  however  short  a  period  may  amount  to 
theft  (  Mayne^a  Penal  Code,  notes  under  section  379).  But  there  must 
be  clear  evidence  of  a  dishonest  intention »  Mere  removal  of  property 
however  unlawful  or  unjustifiable  would  not  per  se  without  such 
dishonest  intention  amount  to  theft.  As  observed  by  Mr.  Mayne  (Page^ 
341)'^  we  must  look  to  the  petitioner's  state  of  mind  and  if  that  state 
is  honesty  though  the  honesty  arises  from  ignorance  of  Law — the  rule 
that  ignorance  of  Law  is  no  excuse  does  not  apply.  The  ignorance  does 
not  operate  to  excuse  the  crime  but  to  show  that  one  of  the  essential 
ingredients  on  the  crime  is  wanting :  Req,  v.  Kobinchandar  (2),  The 
Queen  v.  Revu  Pothadu  (3).  Here  the  District  Magistrate  has  assumed 
the  dishonest  intention  as  if  it  necessarily  followed  from  the  mere  fact 
of  the  removal  of  the  pots.  He  has  not  discussed  the  question  nor  examin- 
ed the  evidence  nor  considered  the  position  of  the  petitioner  with  the 
view  of  ascertaining  whether  the  act  of  the  accused  cannot  be  explained 
consistently  with:perfect  bona  fides  or  a  mistaken  notion  as  to  his  rights 
as  a  creditor.  In  this  case  I  am  of  opinion  that  though  the  removal  of 
the  pots  may  have  been  high-handed  and  iUegtd,  though  the  petitioner's 
conduct  may  have  amounted  to  tort  or  trespass  it  did  not  amount  to  theft 
as  dishonest  intention  was  wanting.  If  the  act  was  illegal  the  com-^ 
plainant  was  not  without  remedy.  His  proper  course  was  to  file  a  suit 
(S)  S  W.  B..  Cr.  70.    (S)  L  I-  Bh  ft  Msd.,  HO. 
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in  the  civil  Gourt  for  raooyering  damages  if  he  really   sustained  any  and 
certainly  not   a  charge  of  theft  in  a  oriminal  Gourt. 

Assuming  however  that  the  removal  did  technically  amount  to  th^ft  I 
am  further  clearly  of  opinion  that  the  whole  affair  was  so  trivial  and  of 
such  a  trumpery  character  that  the  complaint  ought  to  have  been 
summarily  rejected  by  the  Magistrate  on  the  well  known  principle  of 
law  ^'<2s  mimmif  nan  cfjkrat  Ufff* — embodied  in  section  95  of  the  Penal  Code. 

It  is  to  my  mind  intolerable  that  the  complaintint  in  this  case  who  is 
adn)ittedly  a  debtor  of  the  accused  should  be  allowed  to  harass  and  annoy 
his  creditor  by  bringing  against  him  such  a  serious  and  disgraceful  charge 
as  theft  and  thus  ruining  his  character  for  ever,  supported  by  such 
unreliable  evidence  as  that  to  which  I  have  referred  above. 

In  the  interests  of  justice  and  for  the  dignity  of  law  it  is  far  better  to 
acquit  the  petitioner  altogether  than  to  convict  him  of  such  an  offence  as 
theft  and  then  give  him  a  merely  nominal  punishment  on  the  ground  that 
it  was  merely  a  nominal  offence.  On  the  whole  therefore  I  am  of  opinion 
that  the  conviction  and  sentence  should  be  reversed,  and  that  the  fine,  if 
paid,  should  be  refunded  to  the  petitioner. 

Pbr  Curiam  : — Under  sections  429, 437,  we  direct  that  the  case  be 
laid  before  another  Judge. 

Parsons,  J. — This  case  has  ccme  before  me  for  disposal  in  con- 
sequence of  a  difference  of  opinion  between  the  learned  Judges  who  heard 
it  in  the  first  instance.  As  far  as  I  can  gather  from  the  Judgments 
recorded,  there  is  no  difference  of  opinion  on  the  point  of  law  involved. 
Both  the  learned  Judges  admit  that  a  removal  of  property  dishonestly  that 
is  with  the  intention  of  wrongfully  depriving  the  ownjer  of  the  possession 
thereof,  to  which  he  was  legally  entitled,  for  however  short  a  period,  is 
theft.  In  this  I  quite  agree :  see  the  Full  Bench  decision  in  Queers 
Empress  J.  Shrichurn  Ghungo{l)  overruling  the  decision  of  the  Calcutta 
High  Court  in  Proaanno  Kumur  Patra  v.  ITdoy  Sard  (2)  and  the  ruling 
of  this  Court  in  Qiteen^Empreaa  v.  Naga/ppa  (3)  and  of  the  Allahabad  High 
Court  in  Queen^Empreis  v.  Agha  Mahomed  Tusuf  (4).  The  difference  of 
opinion  is  whether  in  the  present  case  the  accused  is  proved  to  have 
removed  the  property  from  the  possession  of  the  complainant.  Upoi^this 
point  of  fact,  Mr.  Justice  Gandy  has  considered  the  finding  of  the  lower 
^Oourts,  that  there  was  a  removal  by  the  accused  of  the  property^  binding 
upon  this  Court  on  revision.  '^  There  are  "  he  says,  ^'  no  exceptional 
grounds  on  which  alone  we  in  revision  should  interfere  with 
the  findings  of  fact.    There  certainly  was  evidence  on  which  the   District 

(l)I,L.R.,fSCal^l017.    (2)  L  L.  B.,  9S  Cal.  6S9.    (3)  I,  L.  B.,  16  Bm..  S44, 
(4)  I.  L.  B.,  IS  All.  SS. 
115 

Digitized  by  VjOOQ  IC 


914  UNBBPOBTID  ORDOVAL  OASES.,  [1897 

Magistrate  could  find  the  facts  which  he  did  and  for  ns  in  revision  that  i» 
sufficient."  The  power  of  this  Court  upon  revision  to  go  into  questions  of  fact 
is  undoubtedy  whether  or  not  it  will  exercise  that  power  in  anj  particolir 
case  depends  entirely  upon  the  merits  of  the  case  itself.  In  the  present 
case  Mr.  Justice  Tyabji  has  examined  the  evidence  and  has  come  to  the 
conclusion  that  the  charge  was  a  concocted  and  false  one.  I  am  not  pie- 
pared  to  say  that  the  course  adopted  by  my  learned  colleague  was  sn 
unusual  one.  When  the  interests  of  justice  require  :  Ndbin  KriJma  t. 
Rutiok  Loll  (5)  and  Queen^Emprsss  v.  Chagan  (6);  or  when  the  enquiry  in 
the  lower  Court  has  been  faulty :  Bhaw  v.  M^ji  (7);  the  High  Court  does 
interfere.  In  the  present  case^  the  Judgment  of  the  District  Magistrate 
shows  that  the  enquiry  was  a  faulty  one,  and  I  presume  that  Mr.  Justice 
Tyabji  did  act  in  the  interests  of  justice.  The  result  at  any  rate  justifies 
the  means,  for  he  has  shown  conclusively  that  the  charge  was  a  false  one. 
Concurring  with  him  on  this  point,  I  reverse  the  conviction  and  sentence 
and  acquit  the  accused. 


1  July  1897.  Pabsoms  <b  Banaob,  JJ. 

Queen-BmppesMi  ▼•  OhunlsL* 

Fakil-^Afpsal^Diiposai  tfths  Appeal  wiihput  hearing  the  VakU^Fraetice. 
Where  the  appelUst  was  represented  hj  a  pleader,  and  the  Setdone  Judge  not  knowing 
t  he  fact  ditpofed  <f  the  appeal  in  ehamben,  the  High  Court  set  aside  the   order  of  the  appel- 
late Coort  and  directed  the  appeal  to  be  reheard* 

Th£  accused  were  convicted  of  the  offence  under  sections  366  and 
109  of  the  Indian  Penal  Code  by  the  Assistant  Judge  of  Ahmedabad. 
Against  this  conviction  they  preferred  appeals  to  the  Sessions  Court. 
The  Sessions  Judge  rejected  their  appeals.  The  accused,  threupon,  applied 
to  the  High  Court,  under  its  revisionai  powers,  to  set  aside  the  conviction 
alleging  that  the  Sessions  Court  was  wrong  in  rejecting  their  appeals  with- 
out hearing  their  Vakil  who  had  duly  filed  his  Yakalatnama,  and  without 
duly  notifying  the  day  of  hearing  so  as  to  give  the  appellants  an  opportun* 
ity  of  being  heard  in  support  of  their  appeals. 

Pbr  Curiam  :— The  Sessions  Judge  reports  that  the  fact  that  the 
appellant  in  the  Sessions  Court  was  represented  by  a  pleader  was 
through  inadvertence  not  brought  to  the  notice  of  his  predecessor  who 
disposed  of  the  appeal  in  Chambers.  We,  therefore,  reverse  the  order 
of  the  Appellate  Court  and  direct  that  the  appeal  be  reheard.  The  Sess- 
ions Judge  should  take'proper  notice  of  the  subsequent  insertion  of  the 
pleader's  name  in  the  appeal  record. 

(5)  I.  L,  B.,  10  Cal.,1047.     («)  I.  L.  B..  14  Bom.,  881.    (7)  I.  U  R..  12  Bam.,  a7T. 
Criminal  Application  for  Bevlsion  Ne,  79  gf  1S97« 
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15  July  1897.  PAB80H8  4fc  Bahaui,  JJ. 

Queen-Bmppess  ▼•  Rafirliu  valad  Hart* 

OxvmiMal  Proeedmre  Oode  (X  qf  188S),  8eo,  2l5~Oommitment^Joinder  tf  eharges^ 
8e8$Um»  Omri, 

The  commitment  for  trial  in  one  and  the  tame  case  of  aceased^  some  for  the  offence  of 
robbery  and  the  rest  for  the  offence  of  receiring  property  stolen  in  that  robbery  cannot  be  said 
-to  be  illegal,  and  cannot,  therefore,  be  quashed  by  the  High  Ooart  nnder  section  S15,  Criminal 
Procednre  Code.  The  Sesdons  J«dg^  howsTer,  can,  in  snob  a  case,  if  it  seems  to  him  to  be 
jidTisable,  separate  the  charges  and  try  the  accnsed  separately. 

In  this  case  the  accused  were  committed  to  the  Court  of  Session  by 
the  First  Glass  Magistrate  of  Satara.  The  Public  Prosecutor  of  Satara 
pointed  out  the  foUovring  objection  to  the  Oourt  of  Sessions  : — ^'  That 
the  trial  of  the  offences  under  sections  392  and  109  and  392, 
Indian  Penal  Oode,  with  which  the  accused  Nos.  1,  2,  3,  4  are  charged 
oannot  proceed  in  the  same  trial  as  that  of  accused  Nos.  4  and  5  for  the 
offences  under  sections  41 1  and  414,  Indian  Penal  Oode.  These  offences 
being  distinct  the  committing  Magistrate  should  have  separately  committed 
them  on  the  separate  charges  and  as  such  he  has  committed  an  error  of  law 
to  charge  them  together  and  send  them  for  joint  trial  in  one  commitment.'' 
The  Sessions  Judge,  thereupon,  made  a  reference  to  the  High  Oourt. 
Per  Ouriam: — The  commitment  for  trial  in  one  and  the  same  case  of 
the  accused  1  to  4  for  the  offbnce  of  robbery  and  of  the  accused  4  and  5 
for  receiving  property  stolen  in  that  robbery  cannot  be  said  to  be  illegal. 
In  the  case — In  the  matter  of  A  David  (1)  it  was  held  to  be  legal.  The 
Sessions  Judge  can,if  it  seems  to  him  to  be  advisable,  separate  the  charges 
and  try  the  accused  separately  but  Wd  cannot  under  section  215,  Criminal 
Procedure  Oode,  quash  the  commitment.    We  return  the  papers. 


15  July  1897.  Pabsohs  A  Rakads,  JJ. 

Queen-Bmppess  v.  FaUpa  Dhapntiappa.t 

BeforvMiwy  Sehoolt  AeU  {Fill cf  1897,  ami  T  of  197 S)^Gr%minal  Froeedure  Code{X 
o/lSSaX  8ec,  899— SM««on#  Judge^Youthful  qfMder^ 

Where  a  Sessione  Jadge  parporting  to  act  an^fer  section  899,  Criminal  Procednre  Oode, 
ordered  a  yonthfnl  offender,  fourteen  years  old,  to  be  detained  in  a  Beformatory  for  a  period 
of  one  year  only,  the  High  Conrt  reversed  the  order  as  being  illegal,  inatmnch  as  it  contraven- 
ed the  provisions  of  section  S  of  the  Beformatory  Schools  Act,  1S97,  aad  directed  the  Sessions 
•Judge  to  pass  a  legal  order. 

Section  899,  Criminal  Procedore  Oode,  was  repealed  when  the  Beformatory  Schools  Act 
1876,  came  into  force  in  the  Presidency  of  Bombay. 

In  this  case  the  Sessions  Judge  of  Belgaum  having  found    the  accused 
guilty  of  the   offence  of  house-breaking  by  night  in  order    to  commit  theft 

*Oriminal  Ruling  90  cf  1897.     Criminal'  Beference  No.  51  of  1897 .     (1)  I.  L.  B.,  6  CaU  24& 
iOriminal  Buling  91 V  1897.     Criminal  Beview  No.  191  of  1897. 
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under  section  457,  Indian  Penal  Code,  ordered  the  offender  to  be  ient  to  a 
Reformatory  School,  ae  the  accused  was  found  to  be  under  16  years  of 
a 78.  The  Superintendent  of  the  Jail  reported  the  matter  to  the  Inspector 
Qeueral  of  Prisons,  stating  '*  The  boy,  as  stated  by  the  Sessions  Judge, 
is  about  the  age  of  14  years  ;  he  ought  therefore  to  haye  been  sentenced 
to  4  years'  ooofinement.  Uader  any  circumstance  the  boy  cannot  be 
sentenced  to  a  year's  confinement,  vide^  latter  part  of  section  8  of  the 
Reformatory  Schools  Act  Y  of  1876.  "  The  laspector  General  brought  the 
matter  to  the  notice  of  the  Qovernment  of  Bombay,  as  the  sentence  was 
opposed  to  section  8  of  the  Reformatory  Act  YIII  of  1897 ;  and  the 
Secretary  to  Qovernment  brought  the  case  to  the  notice  of  their  Lordships 
of  the  Bombay  High  Court. 

Per  Curiam  :— The  order  passed  by  the  Sessions  Judge  for  the  deten* 
tion  of  the  accused  No.  1  in  the  Reformatory  is  illegal  since  it  contravenes 
the  provisions  of  section  8  of  the  Reformatory  Schools  Act,  1897.  Section 
399  of  the  Code  of  Criminal  Procedure  under  which  the  Sessions  Judge 
purported  to  act  was  repealed  when  Act  Y  of  1876  came  into  force.  We 
reverse  the  order  and  direct  the  Sessions  Judge  to  pass  a  legal  order. 
We  maintain  the  sentence  passed  on  the  accused  No.  2  and  we  reduce 
the  sentence  passed  on  the  accused  No.  3  to  three  years'  rigorous 
imprisonment. 


21  July  1897.  Parsons  &  Ranadb,  JJ. 

Queen-Empress  ▼.  Adam  Isa^.''' 

Seaions  Judge^^A  ppe  tl-~8ummarp  dUpoial^Irndgment'"  FraeHte^ 
Where  a  SeBsions  Jadge  having  come  to  the  conolttsion  that  the  accused  were  properly 
convicted  and  that  there  was  no  reaeon  to  hear  the  appeal,   sammarily  rejected  it,  the  High 
Conrt  ordered  the  Sessions  Jadge  to  hear  and  dispose  of  the  appeal  according  to  law. 

The  petitioners  were  convicted  by  the  First  Class  Magistrate  of  Broach 
of  the  offences  of  rioting  and  causing  hurt,  and  were  sentenced  to  four 
months'  rigorous  imprisoniiient  and  to  pay  a  fine  of  Rs.  300  each.  The 
petitioners  preferred  an  appeal  to  the  Joint  Sessions  Judge  of  Broaoh,  who^ 
in  summarily  rejecting  the  appeal,  recorded  the  following  order:  — 

*^  This  appeal  is  summarily  rejected.  I  have  heard  Mr.  Yakharia  in 
support  and  have  come  to  the  conclusion  that  the  accused  hare  been 
properly  convicted,  and  that  there  is  no  reason  to  hear  the  appeal.  In  a 
Borah  riot  case  there  are  of  course  plenty  of  conflicting  statements,,  and  the 
Police  in  this  and  another  case  appears  to  have  prosecuted  members  of  both 
factions;  but  I  have  no  doubt  justice  has  been  done." 

*  Criminal  Application  for  R.  vision  No.  ISS  of  1S97, 


Digitized  by  VjOOQ  IC 


1897]     qxriBH-iMP.  v.  baswantapfa.    quun-imp.  v.  bataji.      917 

The  petitioners^  thereupon^  applied  to  tke  Hi^^Ii  Oourt  under  its 
extraordinary  jurisdiction,  chiefly  on  the  ground  that  the  learned  Sessions 
Judge  had  not  properly  tried  the  questions  arising  in  this  case  and  had 
not  made  the  findings  of  fact  necessary  for  a  proper  disposal  of  this  case. 

Pbr  Ouriam.— We  cannot  accept  the  summary  rejection  of  the 
appeal  in  this  case  by  the  Sessions  Judge.  Considering  the  important 
points  both  of  law  and  fact  involved  ure  expect  to  find  some  reasons 
assigned  for  rejecting  the  appeal,  yet  all  that  the  Sessions  Judge  says  is 
that  he  has  come  to  the  conclusion  that  the  accused  have  been  properly 
convicted  and  that  there  is  no  reason  to  hear  the  appeal.  The  Sessions 
Judge  admitted  that  there  were  plenty  of  conflicting  statements  but  he 
did  not  call  for  the  case  to  see  what  they  were  and  how  they  would  affect 
the  result.  There  are  in  the  memo  of  appeal  allegations  of  withholding 
of  witnesses,  of  refusals  to  grant  warrants  and  summonses  to  witnesses, 
and  of  disregard  of  certain  evidence  filed  in  the  case  but  none  of  them  are 
even  mentioned  by  the  Sessions  Judge.  We  reverse  the  order  rejecting 
the  appeal,  and  direct  the  Sessions  Judge  to  hear  and  dispose  of  it 
according  to  law. 


f^  July  1897.  Parsons  A  Bahadi,  JJ. 

Queen-Bmppess  v.  Baswantappa  LInfifappa.* 

Criminal  Procedure  Code  {Xqf  IS78X  8ee,  %97^8fiMionJu{ige^^ury~^hair§e  td  ike  Jitry. 

A  Sjtsions  Jadc^t  in  sammiiig  apfiothe  Jarj,  ahoaldbe  carefal  to«et  out   the  evldenoe 
fallj  and  shoold  record  in  hii  charge  what  eyidence  he  d^ei  read  ta  ttan, 

Pbr  Ouriam. — We  cannot  on  appeal  interfere  with  the  verdict 
of  the  jury  concurred  in  by  the  Sessions  Judge.  The  sumihing  up  is 
admitted  to  be  on  the  whole  a  fair  one.  It  errs  only  in  not  setting 
out  the  evidence  fully  but  we  cannot  presume  that  the  Sessions  Judge 
only  said  what  is  recorded.  He  should,  however,  record  what  evidence  he 
does  read,  and  he  should  be  careful  to  set  it  out  fully  to  the  jury  :  see  B^^ 
V.  FatteohaThd  Vcutaolumd  (1).    The  appeal  is  rejected. 


fif^  JtUy  1897.  Parsons  &  Banads,  JJ» 

Queen-Bmppess  v.  BayaJI  Hatha.! 

Forgerif-^Burden  of  proof-^Proteeuticn^Praetiee^FrocedKre. 
Where  it  is  aUeged  on  behalf  of  prosecntion  that  a  deed  It  forged,  it  is  not  saffieient  for  the 
proeecation  to  prore  that  it  is  improbable  that  the  deed  is    genuine,  but  it  mast  prore  for  a 
certainty  that  the  deed  ia  forged. 

Pbr.  Curiam: — ^The  evidence,  that  the  deed  is  forged,  is  entirely  in- 
ferentiil.  The  executant  is  dead  but  there  remain  the  writer  and  the  twelve 

*Orkntnal  Ruling  S3  of  IS97.    Criminal  Appeal  No.  417  of  1897. 
(1)  5  Bom.,  H.  C,  S6.    fCriminal  Appeal  Mo.  817  Of  1897. 
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attesting  witnesses.    Tet  not  one  of  them  has  been  called  as  a  witness  to 
impeach  the  genuineness  of  the    document.    Six  of  the  latter  were  aocuied 
in  this  case  of  forging  the  deed,  and,  though  th^  evidence  against  each 
one  of  them  appears  to  be  exactly  the  same,   three  only  have  been  con- 
victed.   Now  it  is  for  the  prosecution  to  prove  that  the  deed  is  a  for- 
gery and  it  is  not  8u£|cient  for  it  to  prove  that  it  is  improbable  that 
the  deed  is    genuine,  it    must    prove  for   a    certainty  that    the    deed 
is    forged.     It    is    here    that     the      Sessions     Judge    has    fallen    into 
error  ;  he    says  indeed  that  the   prosecution    has    proved    that   Babaji 
died  at  a    time    and    under    circumstances    that    would    render    the 
genuineness  of   exhibit   A  impossible,  but  his  Judgement  shows  that  he 
dealt  with  probabilities  only  and  his  finding  rests   upon  an  inference  of 
the  improbability   of  the  genuineness  of  exhibit  A.     He    relies   mainly 
upon  three  things,  (1)  the  tender  age  of  Babaji,  (2)  his  immediate  marriage, 
(3)  his  sudden  death.    The  document  bears  date  the  7th  May  1894,  Babaji 
died   according  to  the  witnesses  on  Friday    the    11th,  according  to  the 
register  (  Exhibit  B  )  on  the  12th  May  1894.     He   was  thus  alive   on  the 
7th  and  his  execution  of  the    document   on  that  day  is,  therefore,  not 
impossible.     His  age  in  the  document  is  given  as  about  25  (not  25  exactly 
as  the  Sessions  Judge  says).    The  alleged  incorrectness  of  this   statement 
in  the  document   has  evidently  had  a  great   effect  on  the  mind  of  the 
Sessions  Judge  but  the  evidence  on  the   point   is   most    conflicting.    The 
death  register  puts  his  age  as  15.     The  Eulkarni  (11)   who  prepared  the 
register  does  not   say  whence  he  got  this  information.     It  is  clearly  wrong. 
The  birth  register    (24)  gives  1874  as  the  date  of  the  birth  of  a   son  to 
Dhondi  bm  Jote.    This  is  the  name  of  Babaji's  father  and  Dhondi's  mother 
Rayai  (5)  says  that  he  had  only  one  son.     Krishna  (8)  says   Dhondi  died 
10  or  12  years  ago  and  at  that  time  Babaji   was   15   years  old.     Rayai 
says  Babaji  was  2  years  old  when  Dhondi  died.    Bala  (I)   says   Dhondi 
died  6  or  7  years  ago.     Oopala  (9)  says  Dhondi  died  10  years  ago* 

Thus  Babaji's  age  in  1894,  as  deposed  to,  varies  from  5  to  24.  It  is 
hopeless  to  arrive  at  any  conclusion  from  such  evidence.  Then  as  to  his 
prospective  marriage.  No  doubt  a  person  contemplating  an  immediate 
marriage  would  not  be  likely  to  adopt  a  son  and  make  a  will,  still  it 
•can  hardly  be  called  an  impossible  act.  The  point  is  whether  he  is  proved 
on  the  7th  May  to  have  been  contemplating  a  marriage.  Bala,  the 
complainant,  told  the  committing  Magistrate  that  he  went  to  settle  the 
marriage  only  2  or  3  days  before  the  day  fixed  for  the  ceremony  which 
^as  May  12.  Govinda  says  that  he  went  with  Bala  to  settle  the 
marriage  the  Saturday  before,  which  would  be  the  5th  of  May. 
Besides  this  there  is    no    evidence.    We  fail  to  see    how    the  sudden 
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death  of  Babaji  on  the  11th  or  12th  of  May  can  lead  to  any  in- 
ference  as  to  what  he  had  or  had  not  done  on  the  7th  May.  As  a 
matter  of  fact  there  is  no  good  evidence  that  he  did  die  suddenly.  The 
cause  of  death  is  in  the  Exhibit  B  assigned  to  diarrhoea  or  dysentery. 
This  of  course  is  mere  hearsay.  The  witnesses  for  the  prosecution  say 
that  he  was  taken  suddenly  ill  and  died  of  cholera  but  they  are  so  inac* 
currate  in  other  matters  that  it  is  difficult  to  place  much  reliance  on  them 
in  this.  The  Sessions  Judge  says  that  the  witnesses  for  defence  20 
and  21  are  beneath  discussion.  We  cannot  agree  with  him.  They  are 
respectable  persons  apparently,  quite  disinterested,  and  there  is  no  reason 
assigned  why  they  should  come  forward  and  perjure  themselves  for  the 
benefit  of  the  accused.  The  same  remark  applies  to  the  12  attesting 
witnesses  to  the  documents,  5  of  whom  are  patils  of  villages.  The 
complainant  is  ofcourse  deeply  interested  in  having  the  will  and  adoption 
set  aside  and  the  length  to  which  he  will  go  is  shown  by  his  having 
adduced  the  evidence  of  Bhiva,  who  is  palpably  a  false  witness  and,  as 
such,  is  not  mentioned  by  the  Sessions  Judge.  We  reverse  the  convictions 
and  sentences  and  acquit  the  appellants. 


5  August  1897.  Parsons  &  Banadb,  JJ» 

Oadfirayya  v.  GupuiSlddheahvap.* 

Indian  PenfUCodt  (XLVof  1860),  See,  AW-^ldol^Ttmple-^Proferiy. 
The  propertj  of  an  idol  or  of  a  temple  mmt  be  lued  for  the  porpotea  of  that  idol  or 
temple;  any  other   nse  would   be  a  malrersation  of  that  proper^,  and,  if  dishonest,  Jwonld  ^ 
amount  to  criminal  misappropriation. 

Per  Gubiam  : — In  this  case  the  applicant,  who  calls  himself  the 
pujari  of  the  temple  of  Yirabhadra  at  Yadur  in  the  Belgam  District,  lodged 
a  complaint   against  the  three    accused  charging    them     with    having 
dishonestly  misappropriated  and  disposed  of  certain  of  theOod's  ornaments,, 
brass  and  copper  pots  &c.  and  with  having  wilf  uUysuffered  their  concubinea 
to  do  the  same.    The  accused  1  was  said  to  be  the    trustee  or  manager  of 
the    temple,    the    accused    No.    2    was    said    to     be     bis     ag6nt,    and 
the  accused  No.  S  bis  servant.    The  First    Glass    Magistrate    to    whom 
the  complaint   was  made  dismissed  it  under  section  208   of  the  Gode  of 
Griminal  Procedure    '*  because  the  nature   of   the  trust  has   not   been 
determined. "     The   Sessions  Judge,  to   whom  the  application  was   madoy 
saw  no  sufficient   reason  for  interfering   revisionally.     It  is  however  clear 
that  if  the  allegations  in  the  complaint  are  true  there  is  very  good  ground 
made  out  for  a   criminal  prosecution.     It  is  not  that   the  nature  of  the 
trust   h£^s  not    been    determined.     As   said  in    Oirijan\knd    Datta  and 

^Criminal  Application  for  Revision  No.  126  of  1S97. 
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imotherv.  i&»i^/atMindJDatf(|(l)'<  Decisions  too  olear  and  authoritative 
to  be  doubted  or  disr^arded  have  repeatedly  laid  down  that  an  idol  in 
Hindoo  La  w  is  qapable  of  holding  property  and  that  property  dedicated  to 
an  idol  belongs  to  an  idol  and  not  to  the  aebait  or  priest. ''  The  property 
of  an  idol  or  of  a  temple  must  be  used  for  the  purposes  of  that  idol  or 
temple,  any  other  use  would  be  a  malversation  of  that  property,  and|  if 
dishonest,  would  amount  to  criminal  misappropriation.  We  are  not  deal- 
ing with  the  case  on  the  merits  and  express  no  opinion  upon  them.  All  we 
say  is  that  the  Magistrate  before  dismissing  the  complaint  ought  to  have 
decided  on  the  points  at  issue,  namely,  whether  all  or  any  of  the  property 
allied  to  have  been  misappropriated  belonged  to  the  temple  and  whether 
Aere  had  been  a  dishonest  misappropriation  of  any  of  it  by  the  accused 
or  either  of  them. 

Under  section  437  we  direct  the  Magistrate  to    make  further  inquiry 
into  this  complaint. 


10  Auguii  1897,  Parsons  &  Banam,  JJ. 

Queen-Bmppess  v.  Hapl  BapuJL* 

Indian  Penal  Code  {XLFo/ 1860)  8ee.S79^Theft^BQnn  fide  dispute. 

A  diarge  of  theft  eannotbe  fottained  Inaeaie  where  thtrt  in  n  bona  Ji  le  dispute  ai  to 
ownership,  and  the  remoTal  ofathiagbj  the  aeenied  it  under  nbomafide  baUef  that  it  ii 
hie  awn  property. 

Thb  accused  were  charged  with  the  theft  of  fruits  from  oondi  tree 
and  were  convicted  by  the«PoIice  Patel,  under  section  15  of  Act  YIII  of 
1867,  and  sentenced  to  pay  a  fine.  Against  this  conviction  the  accused 
'moved  the  High  Court  under  its  revisionary  powers,  alleging  among  other 

things : '^Even  the  view  taken  by  the  Police  Patel  shows  that   there  is  a 

bona  fide  dispute  or  misunderstanding  regarding  the  ownership  of  the  oondi 
tree  and  that  therefore  the  petitioner  could  not  be  convicted  of  theft/' 

Per  Gubiam  : — It  seems  to  us  that  there  was  in  this  case  a  bona  fids 
dispute  as  to  the  ownership  of  the  tree.  The  Police  Patel's  decision  as  to 
title  may  be  correct,  but  the  very  fact  that  he  had  to  decide  the  point 
shows  that  the  title  was  doubtful  and  disputed.  Since  the  aooused  aoted 
i^nafide  the  charge  oC  theft  cannot  b^  supported.  We  reverse  the  oonvic- 
tion  and  acquit  the  accused. 


(l)tL.  B.,28  Cal.,  S66. 
•Criminal  Smling-U  ef\997.  Criminal  Application  far  BeyisianNo.  ISSof  lSf7. 
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JO  AnffuH  1807.  Pabsons  St  Bakads,  JX 

Qaeen^BmppMs  v.  Punya  Sttkliapain.^ 

/luNaii  Peftal  Coda  {XLV  nf  1860),  Btc^%'^^Bcyticit^^0hm^9\ 
Ta  justify  a  oonvictioii  ander  Section  898.  Indian  Penal  Code,  there  n^uM^  be  a  char|^ 
framed  of  the  offence  in  whioh  the  carrying  of  arms  if  distinctly  alleged.  Where  the  acensed 
ate  charged  and  convicted  for  an  offence  panif  hable  nnder  section  895,  they  cannot  be  punished 
under  section  898  of  the  Oode. 

Per  Curiam: — As  the  accused  Nos.  1  and  3  were  not  charged  with  or 
convicted  of  the  offence  punishable  under  section  398  of  the  Indian  Penal 
Code  the  Sessions  Judge  wcy  under  no  obligation  to  sentence  them  to  seven 
years'  rigorpus  imprisonment.  The  obligation  would  only  arise  upon  a 
conviction  of  the  offence  specified  in  section  398  and  to  justify  such  a 
conviction  there  ought  to  have  been  a  charge  framed  for  the  offence  in 
which  the  carrying  of  arms  was  distinctly  alleged  so  that  the  accused 
might  know  what  they  were  charged  with  and  be  able  to  defend  them- 
selves accordingly.  In  the  present  case  the  accused  were  charged  with  and 
convicted  of  an  offence  punishable  under  section  395  and  are  liable  to  be 
punished  under  that  section  only.  We  reduce  the  sentences  passed  on  the 
accused  Nos.  1  and  3  to  two  years'  rigorous  inprisonment  in  each  case. 
We  dismiss  the  appeals  of  the  other  accused  persons. 


10  lugutt  1897.  Parsons  &  Banads,  JJ. 

Queen-Emppess  v.  Rama  bin  Naffappa.f 

*  Bombay  PMie  Oonneyanee  Act  {Bombay  Act  yitflWS,)8ee»  fi^Magistrate^JuriidietuM» 
Under  Notification  No,  lOSS.  dated  18th  Vebmary  1891  istned  bj  Government  in  exercise 
of  the  power  conferred  by  section  84  of  the  Bombay  Public  Convqrance  Act  VI  of  1868,  the 
8'econd  Class  Magistrate  of  Hnbli  alone  is  empowered  to  try  caaes  under  that  Act. 

Thb  accused  was  convicted,  under  section  2  of  the  Sombay  Public 
Conveyance  Act  VI  of  1863  and  sentenced  to  pay  a  fine  of  two  annaflr  oi  in 
default  to  suffer  one  day^s  imprisonment,  by  the  Third  Olalsi^  Mag^istraie 
of  "Hubli.  The  District  Magistrate  of  Dharwar  referred  this  case  to  the  High 
Court  observing:— ''Under  Notification  No.  1068,  dated  18th  February  1891, 
issued  by  Government  in  exercise  of  the  power  conferred  by  section  34  of 
the  Bombay  Public  Conveyance  Act,  1863,  (published  at  page'  161  of  the 
Bombay  Government  Gazette  Part  I  for  1891),  the  2nd  Class  Magistrate 
of  Hubli  alone  is  empowered  to  try  cases  under  the  said  Act.  The  proceed- 
ings lield  by  the  Third  Class  Magistrate  are,  therefore,  void  under  section 
530  (p)  of  the  Code  of  Criminal  Procedure." 

OsDBR. — For  the  reasons  given  by  the  District  Magistrate,  the  Court 
xeverses  the  conviction  and  sentence. 

*Oriminal  BuUng  25  qf  1897.    Criminal  Appeals  Nos.  8S8  to  881of  1897, 
^OHnUnal  Ruling  S6  qf  1897.      Criminal  Bef  eience  Noi  59  Of  1897, 
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10  AugMst  1897.  PAtsoNS  A  Basadi,  JJ. 

Queen-Emppeos  V.  Laff ma  bin  Laxamana.* 

Original  Proeedtnre  Code  (X  o/lSSS),  See.  S15— fifMtionf  JtOge^OommitmeMt^Qfindm 
^Foreign  snbfeeis. 

If  a  Magistrate  eommitBa  ease  to  a  Coart  of  Seasion  without  haying  any  jariidietion  vnt 
the  offence  or  ihe  offender!,  t  he  commitment  is  clearly  inralid,  and  the  Seseione  Jadg^  if 
satisfied  hf  the  evidence  before  him*  on  these  points  conld,  notwithstanding  the  commitment, 
discharge  the  accused. 

If,  howeTer,  the  illegality  affects  the  procedure  of  the  Magistrate  and  does  not  affMt  the 
jurisdiction  of  the  Sessions  Judges,  a  reference  to  the  High  Court  under  section  SIS,  Criminal 
Procedure  Code,  is  the  only  way  to  tet  aside  a  duly  made  commitment. 

Parsons,  J. — The  Sessions  Judge  of  Belgaum  has  reported  this  case 
for  the  orders  of  this  Court.  He  says  that  the  Public  Prosecutor  has 
pointed  out  that  the  murder  charged  if  committed  at  all  was  committed  in 
Sangli  territory,  that  there  is  no  probability  of  a  conviction  for  the 
robbery  charged  and  that  the  Political  Agent  Eolhapur  has  sent  his  war- 
rant for  the  extradition  of  the  accused.  He  asks  '^what  becomes  of  the 
committal  to  his  Court/'  Our  reply  is  that  he  must  try  and  dispose  of 
the  case  in  the  manner  directed  by  law.  On  the  face  of  it  the  commit- 
ment is  perfectly  valid.  Should  the  Sessions  Judge  find  after  taking 
evidence  that  be  has  no  jurisdiction  over  the  accused  to  try  them  for  the 
offence  of  murder  charged  by  reason  of  their  being  foreign  subjects  and 
of  the  offence  having  been  committed  in  foreign  territory  he  must 
discharge  them  of  that  offence.  In  that  case  he  can  make  a  reference  to 
this  Court  in  order  that  the  proceedings  of  the  Magistrate  and  the  commit- 
ment may  be  quashed  as  being  illegal  ab  initio.  Not  that  any  such 
reference  is  absolutely  necessary  for  the  commitment  in  such  a  case  would 
be  void  and  the  order  of  discharge  would  dispose  of  the  case.  It  might, 
however y  be  advisable  to  save  complications  in  case  the  accused  were  tried 
again  for  the  same  offence.  It  is  not  suggested/ by  him  that  he  has  no 
jurisdiction  to  try  the  accused  for  the  offence  of  robbery  charged.  He 
must,  therefore,  try  them  for  that  offence  and  if  he  finds  the  offenoe  not 
proved,  he  must  acquit  them  of  it. 

Ranad£>  J. — In  this  case  after  the  commitment  was  made  to  the 
Sessions  Court,  the  Sessions  Judge  was  informed  by  the  Government 
Pleader  that  the  offence  was  committed  out  of  British  India  by  persons 
who  were  not  presumably  British  subjects.  The  Sessions  Judge,  thereupon^ 
made  this  reference  to  have  the  commitment  set  aside  under  section  215. 
It  is  no  doubt  incumbent  on  Sessions  Judges  to  make  such  references  when 
they  are  of  opinion  that  the  commitment  was  illegally  made.  It  appears 
from  a  note  in  Mr.  Prinsep's  Criminnl  Procedure  Code  to  section  215  that 
*OrMna{  huling  87  of  1897.    Criminal   Reference  No.  6S  of  18»7. 
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Oiroular  No  7  of  1864*  of  the  Calcutta  High  Court  was  expressly  issued 
by  that  Court  to  regulate  this  practice.  A  later  ruling  of  the  same  Court, 
however,  shows  that  such  references  were  only  necessary  in  cases  when 
the  {irocedure  was  illegal.  In  the  present  case  the  question  raised  at 
the  trial  affects  the  jurisdiction  of  the  Court.  If  the  Magistrate  com- 
mitted the  case  without  having  any  jurisdiction  over  the  offence  or  the 
offenders,  the  commitment  was  cleary  invalid,  and  the  Sessions  Judge 
if  satisfied  by  the  evidence  before  him  on  these  points  could,  notwith- 
standing the  commitment,  discharge  the  accused.  This  was  the  view  taken 
by  the  Calcutta  High  Court  in  13  C.  L.  B.,  p.  55.  We  follow  that  ruling 
and  direct  the  Sessions  Judge  to  decide  the  question  of  jurisdiction,  and  dis- 
pose of  the  case  according  to  law.  If  the  illegality  affected  the  procedare 
of  the  Magistrate  and  did  not  affect  his  jurisdiction,  a  reference  under  sec- 
tion 215  would  be  the  only  way  to  set  aside  a  duly  made  commitment. 


28  AugttBt  1897.  Parsons  &  R^NADf,  JJ. 

Que^n-Bmppeas  v.  Masukh  Ralehand.* 

Prefieniion  of  Gambling  Aet  (Bom.  Act  IV  of  18S7),  8eo.  7 ^Bagatelle  Board^Pretumption. 
At  a  bagatelle  board  and  billiard  balls  are  capable  of  being  ased  both  for  gam^s  of  Bkill 
and   for  games  of  chance,  no  pretnmpkion  can  ^be  drawn    under  section  7,  Prerention  of 
Gambling  At,  IS87. 

Per  Curiam.— The  only  point  that  arises  in  this  application  is  really 
one  of  fact,  1^12;.,  whether  the  game  found  by  the  Magistrate  to  have  been 
played  in  this  house  was  a  game  of  chance  and  not  *^  a  game  of  mere  skill" 
(section  7  of  the  Bombay  Preventive  of  Qambling  Act,  1887).  A  bagatelle 
board  and  billiard  balls  are  capable  of  being  used  both  for  games  of  skill 
and  for  games  of  chance  so  that  no  presumption  can  be  drawn  from  a  board 
and  eight  balls  being  found  in  the  room,  the  question  is  how  they  were 
being  used.  The  Magistrate  describes  the  game  thus.  The  8  balls  (  4 
red  and  4  white)  were  arranged  in  2  rows  of  4  each  red  and  white  alterna- 
tely at  one  end  of  the  table  (  one  other  ball  (  white  )  being  sometimes 
placed  just  in  front  of  the  2  rows).  Bets  were  made  on  the  red  or  the  white. 
A  man  with  his  two  hands  then  pushed  the  8  balls  towards  the  other 
end  of  the  table  where  there  were  9  holes  striking  the  white  ball,  if  there, 
on  the  way.  The  backers  of  the  colour  of  which  most  balls  went  into  the 
holes  won.  It  is  argued  that  the  pusher  could  by  the  use  of  skill  cause 
more  red  or  more  white  balls  at  his  pleasure  to  go  into  the  holes.  We 
think  that  in  fair  play  that  is  impossible.  It  evidently  was  his  duty  to 
push  the  balls  fairly  and  equally  so  as  to  give  each  the  same  chance  of 
going  into  a  hole.     If  he  favoured  one  colour  by  not  pushing  the  balls  of 

•Criminal  Ruling  SS  o/1897.    Criminal  Application  for  Beviiion  No.  1S7  of  iS97 
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the  other  coloujr  hf^r4  enough  to  re%ch  the  holesi  his  act  would  not  be^ 
o;ie  of  skill,  it  would  be  nothing  tnore  or  less  than  cheating.  Ilbe  result 
after  a  fair  pus^  clearly  depends  upon  chance.  We  dismiss  tbe- 
application. 

The  Magistrate  ought   not  to  have  destroyed  any  of  the  property 
before  the  period  for  appeal  or  revision  had  expired. 


19  Aygu8t  1897.  Pabsoks  A  Bihads,  JJ. 

Queen-Bmppeas  v.  Soma  DaJJl.* 

Criminal  Proeedure  Code  {Act  X  cf  IU%\  Sees,  S07,  i91^Evid4noe  Act  (/ qf  1S7SX  8€iu 
l45"~Ju4ge — Jury — High  Court^Sessians  Judge. 

In  a  reference  under  section  307»  Criminal  Procedmre  Code,  the  High  Court  it  bound  to 
aceeptthe  opinions  of  the  Judge  and  the  Juiy  where  they  agree  but  it  is  not  open  toit  to- 
believe  eridenee  which  both  fiave  dlsbeUeved. 

Where  a  Sessions  Judge  read  to  the  Jnrj  the  evidence  of  witnesses  taken  before  the 
committing  Magistrate,  and  it  did  not  appear  that  that  evidence  was  ever  read  over  to  the 
Witnesses,  and  the  depositions  were  not  recorded  in  the  trial  before  the  Sessions  Court,  the  High 
Court  drew  the  Judge's  attention  to  the  prorisions  of  section  14S  of  the  Bvidence  A«t  and 
asked  him  to  note  for  his  future  guidence  that,  when  he  admits  such  statements  in  evidence,  he 
should  record  them  as  exhibits  in  his  own  proceedings, 

Feb  Cubiam. — ^The  Sessions  Judge  has  referred  this  case  under  section 
307  of  the  Code  of  Criminal  Procedure  because  he  disagreed  with  the 
verdict  of  the  jury  and  was  thoroughly  convicted  of  the  guilt  of  the  accused. 
He  says  that  '*  the  circumstantial  evidence  points  conclusively  to  the 
guilt  of  the  accused  who  was  the  only  person  who  had  any  conceivable 
motive  for  murdering  his  wife  and  he  as  her  husband  was  the  only  person 
who  had  access  to  the  room  in  which  she  was  sleeping,  his  story  as  to  his 
absence  and  the  reason  therefor  are  to  me  incredible."  No  doubt  on 
account  of  previous  quarrels  grave  suspicion  falls  upon  the  accused  but 
this  is  not  sufficient  ground  for  a  conviction  of  murder.  The  house 
of  the  accused  was  it  appears  from  the  evidence  accessible  to 
the  entrance  of  any  person  who  opened  the  door.  Hi^  btory  that 
he  was  absent  from  his  house  on  that  night  is  borne  out  by  the 
evidence  of  Jiji  who  says  that  he  came  back  after  the  murder  had  been  i 
discovered  from  his  field  where  he  had  gone  with  a  cart  of  manure  and  that  \ 
she  had  seen  the  ca^t  loaded  with  manure  at  the  house  the  previous 
evening.  No  doubt  he  could  have  taken  the  cart  of  manure  to  his  field  and 
left  it  there,  and  come  back  to  the  house  during  the  night  but  there  ought 
to  be  some  evidence  that  he  did  this.  The  whole  case  turns  upon  the 
amount  of  credit  to  be  attached  to  the  evidence  of  the  two  women  Jhaver 
and  Jiji  who  say  that  they  went  to  the  house  hearing  the  cries  of  the 
murdered  woman  opened  the  door  and  saw  the  accused  inside  the  house 
"^  ^qriminal  JMf»^  29  of  1897.    Ciwinal  Beferenoe  Ho.  56  o(  18^7^  * 
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tiiraltling  his  wife.  The  Sessioos  Judge  aai  tha  Jorjr  both  dUbelieved  their 
eiidenoe.  We  are  asked  by  the  Qovermneat  Pleader  to  believe  it.  We  are 
of  opinion  that  it  is  not  open  to  us  to  do  that. .  We  are  bound, 
we  tbi^k}  in  a  reference  under  section  307,  to  accept  the  opinions  of  the 
Judge  and  Jury  where  they  agree.  As  therefore  there  is  no  reliable  evidence 
to  prove  that  the  accused  committed  this  murder,  we  ac<juit  him  of  the 
offence  charged.  We  notice  that  the  Sessions  Ji^e  read  to  the  Jury  the 
evidence  of  Jhaver  and  Jiji  taken  before  the  committing  Magistrate.  It 
does  not  appear  that  that  flvidence  wi^3  ever  read  over  to  the  witnesses 
and  the  depositions  were  not  recorded  in  the  trial  before  the  Sessions 
Court.  We  draw  the  attention  of  the  Sessions  Judge  to  the  provisions  of 
Section  145  of  the  Hvidenc^  Act  and  we  ask  him  to  note  for  his  future 
guidance  that  wheu  he  adaiits  such  statements  in  evidence  he  should 
lecordthem  as  exhibits  in  his  own  proceedings. 


19  Augua  1897.]  Passons  <fe  BANiDS,  JJ. 

Queen-BmppeBs  V.  DaulatalDhondl.^  ^^ 

Criminal  Procedure  Code  (^o/l3SS),  SecM^  215.  S35,  $Z^^ Joint  investigation -^TtUgality. 

y^h^tt  a  Magistrate  held  a  joint  inTestigatioii  in  the  cases  of  four  accased  persons  and 
eooimitted  then  for  trial  on  charges  under  Sections  Sll,  114,  465  and  193,  Indian  Penal  Code, 
the  High  Conrt  held  the  procedure  illegal  and  prejudicial  to  the  accused;  and  quashing  his 
proceedings  and  the  commitment  directed  him  to  enquire  afresh  inl»  the  oflfonces. 

In  this  case  the  Magistrate  committed  the  four  accused  jointly  to 
the  Court  of  Sessions.  The  Sessions  Judge  of  Satara  was  of  opinion  tliat 
the  four  accused  could  not  conveniently  be  tried  in  a  single  trial,  accused  as 
each  of  them  were  of  different  offences.  The  circumstances  of  the  case  will 
appear  from  the  objections  advanced  by  the  Public  Prosecutor  of  Satara 
before  the  Sessions  Judge  of  Satara.  He  objected  that  the  trial  of  the 
offence  under  section  465,  Indian  Penal  Code,  with  which  accused  1  and 
2  were  charged  could  not  proceed  iir  the  same  trial  as  that  of  accused  1,  2, 
3,  4,  for  the  offences  under  section  211  and  ^,  there  was  no  connection 
between  the  two  matters;  and  it  was  an  error  in  law  to  charge  them  together. 
The  trial  of  the  offences  under  sedition  193,  Indian  Penal  Code, 
with  which  accused  2,  3,  4,  were  charged  could  not  pro3eed  with  any 
other  trial  even  if  the  trials  for  the  offences  under  sections  465,  211,  and 
1^  Indian  Penal  Code  be  now  separated  and  proceeded  with.  It  was  an 
error  in  law  to  charge  accused  2,  3,  4  together  and  in  a  charge  framed 
under  other  sections  as  well.  A  separate  charge  should  have  been  framed 
against  each  of  the  accused  2, 3, 4  setting  out  the  portions  of  the  evidence 
given  by  each  of  them  which  the  Magistrate  considered  to  be  false  evidence. 
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Again,  each  of  the  accused  2,  3,  4  should  be  separately  tried  on  the  charge 
under  section  19d,  Indian  Penal  Gode,  and  should  have  been  separately 
committed  if  there  was  any  need  to  commit. 

The  Sessions  Judge,  therefore,  referred  the  case  for  the  order  of  the 
High  Court. 

Per  Curiam  : — The  action  of  the  Magistrate  in  holding  a  joint  in- 
vestigation in  the  oases  of  the  four  accused  persons  aod  committing  them 
for  trial  on  charges  under  sections  211,  114,  465  and  193  is  so  illegal 
and  must  have  so  prejudiced  the  accused  that  we  quash  his  proceedings 
and  the  commitment  and  direct  him  to  enquire  into  the  offences  afresh. 
The  charges  against  all  the  accused  are  those  under  sections  211  and  114. 
These  can  form  the  subject  of  a  joint  trial.  The.^accused  1  and  2  only  are 
charged  with  the  offence  of  forgery  (section  465).  This  must  form  the 
subject  of  another  triaL  The  accused  2,  3  and  4  are  each  charged  under 
section  193.  They  must  each  be  tried  separately  for  this  ofleuce  and  as 
the  Sessions  Judge  points  out  the  alleged  false  statement  must  be  set  out 
in  the  charge. 


19  August  1897.  Paksons  Sk  Banadi,  JJ. 

Queen-Bmppeas  v.  Vaman  Hapl  Sabnls.* 

Criminal  Procedfire  Code  {Act  X  of  ISSS),  See.  437^MayUtrate. 

A  Magistrate  having  stopped  a  case  wit  boat  hearing  aU  the  erideDce  and  discharged  the 
licensed  remarking  that  **  to  affix  the  gailt  to  the  accused  is  an  impotisibility  "  and  **  there  is  a 
certain  mysterj  aboat  the  whole  proceedings  which  it  appears  impoMible  to  clear  up,  *'  and 
the  Sessions  Jadse  having  ordered  farther  investigation,  the  High  Conrc,  in  an  application  for 
revision,  applying  the  principles  laid  down  in  Cr,  Rg.  No.  IS  of  18S7,  transferred  the  ease  to 
the  Goart  of  the  District  Magistrate  with  permission  for  him  to  send  It  for  trial  to  any  other 
competent  Magistrate  who  has  had  nothing  to  do  with  the  case. 

Peb  Curiam. — We  think  that  it  is  desirable  in  the  interests  of 
Justice  that  the  further  investigation  ordered  by  the  Sessions  Judge  should 
be  made  by  some  other  Magistrate  than  the  one  who  had  discharged  the 
itccused. 

The  latter  stopped  the  case  without  hearing  all  the  evidence  and 
•expressed  the  following  opinions  ''  to  affix  the  guilt  to  the  accused  is  an 
impossibility  "  and  ''  there  is  a  certain  mystery  about  the  whole  porceed- 
ing  which  it  appears  impossible  to  clear  up.  "  We  apply  the  principles 
laid  down  in  Criminal  Ruling  No.  19  of  1887  and  transfer  the  case  to  the 
Court  of  the  District  Magistrate,  who  can  send  it  for  trial  to  any  com- 
petent Magistrate  who  has  had  nothing  to  do  with  the  case. 
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^  SepieuAer  1897.  Pabsohs  &  Bakabb^  JJ 

Queen-Emppeos  v.  Kptalma  ShalifiiJI.* 

ImMan  Penal  Code  {Aet  XLV of  18«0),  Btc.  Sld—Thsft-^DisHnet  pffenees. 
Remoyal  bj  ane  tiogle  aet  of  several  artioles  conftitmeB  one  offence  of  theft  only,  though 
the  articles  ma7  belong  to  different  persons.    Hence,   where  a  person  steals  at  the  same  time 
two  bnllocasy  which  belong  to  two  different  owners  ^nd  which  are  tied  together  to  the  yoke 
of  a  cart,  he  maj  be  sentenced  for  one  offence  only. 

The  facts  are  that  complainant  and  bis  partner  one  day  went  to  Male- 
gaon  Bazar  in  a  cart  to  which  they  had  yoked  one  bullock  belonging  to  com- 
plainant and  another  belonging  to  the  partner.  On  arriving  at  Malegaon 
both  9f  them  tied  the  bullocks  to  the  yoke  and  went  into  the  city.  On  return- 
ing they  found  the  bullocks  missing.  After  some  search  they  came  to  know 
that  accused  had  stolen  the  bullocks  and  sold  them.  The  Third  Glass 
Magistrate  of  Malegaon  convicted  and  sentenced  the  accused,  for  thefts 
committed  in  respect  of  each  of  the  bullocks^  to  one  month's  rigorous 
imprisonment  for  each  otience.  The  District  Magistrate  of  Nasik  referred 
the  case  to  the  High  Court  observing: — ''The  accused  must  have  untied  both 
of  them  and  removed  them  by  one  single  act  and  thus  the  Magistrate  was 
wrong  in  considering  the  removal  as  separate  thefts  merely  because  they 
chanced  to  belong  to  different  persons.  The  reasoning  in  case  Reg.  v. 
Shaikh  Moneah  (1)  is  applicable." 

Ordbr.— For  the  reasons  given   by  the  Di&trict  Magistrate   the  Court 
annuls  the  sentence  passed  for  what  is  wrongly  styled  the   second  offence. 


7  SepUmb&r  1897.  Parsons  <fe  Banadi»  JJ. 

Queen-Bmppeas  v.  Kashlnath  Vaman  Lele.t 

Criminal  Procedure  Code  {Aet  X  of  ISSSX  8€e.  H^S^Transfer^THal-^ury-^nigh  Court. 

Where  an  accnspd  made  an  appUcation  for  transfer  of  a  trial  on  the  ground  mentioned  in 
clause  (d)  Section  fiSS,  Criminal  Procedure  Code,  the  High  Court  transferred  the  caso  to  itself, 
and  directed  under  Section  367  of  the  Code  that  the  trial  before  it  be  bj  Jury,  under  the  cir- 
cumstances of  the  case. 

In  this  case  the  petitioner  was  committed  to  the  Court  of  Sessiona 
at  Satara  on  a  charge  of  exciting  disaffection  against  the  Qovernment 
under  section  124 A  oi  the  Indian  Penal  Code  by  the  First  Class  Magistrate 
Satara.  He  applied  to  the  High  Court  that  his  case  be  transferred  to  the 
High  Court  Sessions,  on  the  following,  among  other  grounds.  That  the 
evidence  in  the  case  was  similar  to  that  in  the  Poona  Va/ibhav  case  which 
was  then  pending  before  the  High  Court  Sessions;  that  the  transfer  would 
be  to  the  benefit  both  of  the  prosecution  and  the  defence  so  far  as  legal 
help  is  concerned* 


^Criminal  RuHjig  BS  of  1897.    Criminal  Reference  No.  65  of  1807. 
(I)  11  W.  B.  Or.  8S.    iOHmtnal  Ruling  34  q/*  1897.    Criminal  Application  No.  253  of  1897. 
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TSB  G0Rlii]i>--The  only  allegations  urged  on  behalf  of  tHe  appitodnt 
namely  those  that  bring  the  oMe  wi^tt  ike  pre^ioos  of  clause  (ii)  of 
section  526  of  the  Code  of  Criminal  Procedure,  1882,  have  hardly  been 
answered  by  the  QoYemment  Pleader.  It  will  clearly  be  most  inoonVtsni- 
ent  for  the  numerous  witnesses  for  the  defence  who  are  residents  of  Poena 
to  come  here  for  the  trial  of  the  Vanbhav  case  and  then  go  to  Satara  for 
the  trial  of  this  case.  It  is  to  be  noted,  moreover,  that  the  complaint  in 
the  Vanbhav  case  was  laid  within  the  jurisdiction  of  this  Court  on  its 
Original  Criminal  Side  by  the  Government.  The  prosecution  witnesses 
are  few  in  number  and  no  inconvenience  will  be  caused  by  their  coming 
here.  It  is  not  necessary  to  allude  to  any  expediency  for  the  ends  of 
justice.  We  order  under  section  526  of  the  Criminal  Procedure  Code 
that  the  case  be  transferred  from  the  Sessions  Court  of  Satara  and  tried 
before  this  Court  and  we  direct  under  section  267  that  the  trial  be  by  Jury, 


^  September  1897.  Pabsohs  &  Bahadb  JJ. 

Queen-BmiM*eMi  v.  Bhairu.   Queen-Bm]^.  v.  Vishna.* 

Indian  Ptnal  Code  (Act  XLF€f\9M),8ec$.  S79^  409^f^rest  guard^^OuUing  qfirtu^ 
ImmaoabU  property^Orimindl  Bnaeh  ^  TruH^Theft. 

VI  a  forest  round;  guard,  allowed  B.  a  timber  merchant,  to  cnt  trees  wit  hoot  the 
permisdon  of  Qovemment  in  the  Government  Forest  of  Wbicli  V.  was  in  charge.  Some 
trees  were  cat  in  personaoe  of  this  arrangement,  and  some  were  concealed  and  the  iMt  taken 
to  an  open  space  preparatory  to  a  removal  thereof : — 

Held^  (I)  that  V.  conld  not  be  convicted  of  the  offence  of  attempting  to  emnmit  criminal 
breach  of  tmst  bj  a  pnblic  servant  beeanee  he  was  not  in  any  manner  entmsted  with  the 
trees  or  with  any  dominion  over  them,  and  apparently  was  not  anthoriied  todealwldi  the 
tMes  in  any  way  for  the  benefit  of  QoTernment  bat  was  merely  a  watchman  employed  to  gnard 
the  trees  and  prevent  injary  being  done  to  the  forest : 

(S)  that  the  trees  befitg  immovaMe  property,  the  offiftnce  of  criminal  breach  of  trost  coald 
Ml  bo  oHMiltted  iv  ivpoil  sf  ttaB  I  • 

(i)  tlmt^^^mihHmBH^hmdi'tkt  ammmd.  had^eotnmlllift'th^  dWttie^'  of  iMi,  ttts  UA^M^'V^ 
oteal  being  carried  iato  effect  wlna  they  cat  tbe  trees  ana'meved  th«  tlaAor; 

P£R  GusiAH« — ^The  first  accused  in  this  case  (Vishnu)  has  been  convietd 
of  the  offence  of  attempt  to  commit  criminal  breach  of  trust  by  a  public 
servant  and  the  second  accused  Bhagu  has  been  convicted  of  abetment  of 
that  offence.  Vishnu  was  a  forest  round  guard,  Bhagu  was  a  timber* 
merchant  and  the  act  charged  as  the  offence  was  Vishnu's  allowing  Bhagu 
to  cut  trees  without  the  permission  of  Gov.ernment  in  the  Gbvernment 
forest  of  which  Vishnu  was  in  charge.  It  is  in  our  opinion  exceedingly 
doubtful  if  Vishnu  can  be  held  to  have  been  in  any  manner  entrusted 
with  the  trees  in  the  forest  or  with  any  dominion  over  those  trees. 
Apparently  he  was  not  authorized  to  deal  with  the  trees  in  any 
way  for  the  benefit  of  Qovernment,  he  seems  to  have  been  merely 
^imintU  BuHng  86  qf  ISW.       Criminal  Applications  for  Bevision  Nos.  160  and  197  of  1S9T. 
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a  watchman  employed  to  guard  the  trees  and  prevent  iigury  being 
done  to  the  forest.  The  fact  that  he  omitted  to  do  his  duty 
would  hardly,  we  think,  amount  to  criminal  breach  of  trust.  Moreorer 
the  trees  are  immoveable  property  and  according  to  good  authority 
-criminal  breach  of  trust  cannot  be  committed  in  respect  of  immoveable 
property :  see  Jugdown  8mha  v.  Qy^n^Empresa  (1)  citing  Reg.  v. 
-Oirdhar  Dharamdcta  (2).  We  are  of  opinion,  however,  that  on  the  facts  found 
the  accused  ought  to  have  been  convicted  of  theft.  The  Sessions  Judge 
says  that  **  the  conclusion  which  I  have  come  upon  consideration  of  all 
the  evidence  is  that  the  timber  in  question  was  felled  in  pursuance  of  a 
conspiracy  between  both  the  appellants  and  by  both  the  appellants  to  re- 
move the  logs  dishonestly  without  payment  of  the  proper  dues  to  Gov- 
ernment "  and  again  ^^  the  conduct  of  the  appellants  is  proved  in  the 
oase  in  their  dealings  with  the  felled  timber  part  of  which  was  concealed 
and  part  taken  to  an  open  space  evidently  preparatory  to  a  removal  alto- 
gether shows  that  the  intention  of  the  appellants  was  to  steal  the  timber." 
This  intention  was  carried  into  effect  when  they  cut  the  trees  and  moved 
the  timber. 

We,  therefore,  alter  the  conviction  to  one   under   section  379  of  the 
Indian  Penal  Code.     We  maintain  the  sentences   passed   on  the  accused. 


26  Sepimhsr  1897.  Parsohs  &  Banads,  JJ. 

Queen-BmppeBs  v.  Happpasad  Lialta.* 

Criminal  Proeedur§  Oifde  {Act  X  of  IS82),  See.  399^Beformatorp  Sehooli  Act  {V  of  1876) 
Sect.  8,  ll« 

Sectian  399,  Criminal  Procedure  Code,  1882,  was  repealed  when  the  proriilons  of  the 
Reformatory  Schools  Act,  1878,  were  ext<)nded  to  the  Presidency  of  Bombay. 

In  this  case  the  accused  was  convicted  by  the  Session  Judge  of  Surat 
of  the  offences  of  (1)  theft  in  a  dwelling-house,  under  section  380,  Indian 
Penal  Code,  and  (2)  of  house-breaking  by  night  in  order  to  commit 
theft  9  under  section  457,  Indian  Penal  Oode  ;  and  was  sentenced  for  the 
former  offence  to  twenty  strokes  with  a  light  ratan  and  for  the  latter 
offence  to  rigorous  imprisonment  for  three  years.  As  to  this  rigorous 
imprisonment  the  Court  directed  under  section  399,  Criminal  Procedure. 
Code,  that  the  accused  be  confined  for  that  period  in  a  Reformatory  Sehool, 
as  he  was  under  the  age  of  sixteen  years. 

The  Superintendent  of  the  Yarroda  Reformatory  School ,  where  the 
juvenile  offender  was  sent,  forwarded  the  papers  to  the  Inspector  General 
of  Prisons,  stating,  ^< section  8  of  the  Reformatory  Schools  Act,  Y  of  1876, 

(1)  LL.  R^  28  Cal„  878.    (9)  6  Bom.  H«  C^  33. 
•OrimiiMl  BuH^  88  of  1897.    Criminal  Beview  llo.  844  of  U97« 
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does  not  provide  for  any  other  paniehment  than  confinement  for  a  period 
of  not  less  than  two  years  and  not  more  than  seven  years  in  a  Reformatory 
School  and  this  is  the  first  boy  who  has  been  sentenced  to  receive  twenty 
strokes  (by  a  criminal  Conrt)  since  the  opening  of  the  Reformatory.  I 
am  noty  however,  aware  whether  the  new  Reformatory  Act  of  1897  which 
came  into  force  on  11th  March  last  provides  for  any  such  punishment 
being  inflicted,  if  it  does  well  and  good  ;  otherwise,  I  solicit  your  orders 
as  to  whether  the  order  to  inflict  twenty  strokes  with  a  ratan  is  to  be 
carried  out  or  not/' 

The  Inspector  General  of  Prisons  laid  the  matter  before  the  Govern- 
ment of  Bombay,  observing  ^'the  juvenile  is  at  present  in  the  Reformatory 
School,  at  Yerrowda,  and,  as  the  Reformatory  Act,  VIII  of  1897,  does  not 
provide  for  a  judicial  whipping,  as  indicated  above,  I  would  respectfully 
solicit  the  orders  of  the  Government  on  the  subject."  The  Secretary  to  the 
Government  of  Bombay  attracted  the  attention  of  their  Lordships  of  the 
Bombay  High  Court  to  this  case. 

Peb  Curiam. — The  Sessions  Judge  has  overlooked  the  fact  that  section 
399  of  the  Criminal  Procedure  Code,  1882,  was  repealed  when  Act  Y  of 
1876  was  extended  to  the  Presidency  of  Bombay  and  th&t  the  Reformatory 
Schools  Act,  1897,  was  in  force  at  the  time  he  passed  the  sentence  in  the 
present  case.  We  now  cancel  the  sentence  of  whipping  passed  under 
section  880  of  the  Penal  Code  and  we  remand  the  case  for  a  legal  sentence 
for  the  ofience  under  section  457  to  be  passed  under  the  Reformatory 
Schools  Act,  1897,  section  8,  after  the  enquiry  specified  in  section  II  has 
been  made. 


S7  Shpumber  1897.  Parsons  &  Bamadb,  JJ. 

Queen-Bmpp60Si  v.  Ck>vlnd  Vinaysik  Apto.* 

OrimiMl  Proe$dtire  Code  {Aei  X  of  1S8S)  80c.  S57— FrMScntion  witneMm^Crost-utmi- 
nation^Aeeu99d^Magi9traie, 

Where  profecntloa  witnesiet  are  tnbjected  on  behalf  of  the  aoensed  to  a  very  lengthy  tad 
atrict  <;ro«a-ezaminatian* before  the  charge  is  framed,  the  Magistrate  hat  a  dUcretion  to  re- 
fute an  applioation  bj  the  accoted,  after  the  charge  it  framed,  to  recaU  them  and  farther 
cross-examine  them. 

Ranade,  J. — Three  points  of  law  were  pressed  prominently  upon  our 
attention  by  the  applicant's  pleader  in  this  case.  The  first  contention  wai 
that  the  Magistrate  was  in  error  in  refusing  to  recall  the  three  Police 
witnesses  for  further  cross-examination  after  the  charge  was  framed. 
These  witnesses  had  been  cross-examined  at  some  length  before  the 
charge  was  framed,  and  the  accused  desired  to  cross-examine  them 
^CHminal  BtUing  41  </  1S97.    Criminal  Be^ision  No^  S91  of  18S7. 
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further,  but  this  penmssioii  was  not  allowed.  The  authorities  cited  oa 
both  ttdes  in  the  arguments  before  us  show  clearly  that  this  right  of  re- 
calling witnesses  is  not  an  absolute  right  on  which  accused  can  insist 
except  under  certain  contingencies.  It  very  much  depends  upon  circum- 
stances such  as  the  length  of  the  ptevious  cross-examination ,  the  delay 
in  making  the  application.  These  are  matters  in  respect  of  which  the 
trying  Magistrate  has  a  discretion  and  he  may  in  the  exercise  of  this  dis- 
cretion grant  or  refuse  such  an  application.  This  was  the  view  taken  by 
the  Calcutta  High  Court  in  Faiz  AH  v.  Koromdi  (1)  and  it  was  adhered 
to  in  a  much  more  recent  case,  NUkcmta  Simgh  v.  Queen  Empress  (2). 
The  case  In  the  matter  of  the  petition  of  Sat  Na/rain  Simgh  and  another  (3), 
has  no  application  as  it  did  not  relate  to  the  recalling  of  a  witness  al- 
ready examined  and  cross-examined.  Applying  the  tests  furnished  by 
these  authorities  it  appears  to  us  that  the  trying  Magistrate  had  a  dis- 
cretion in  the  present  case  when  the  application  was  not  made  till 
some  ten  days  after  the  charge  was  framed,  and  the  witnesses 
had  been  already  cross-examined  at  some  length.  It  is  true  the  trying 
Magistrate  has  not  rested  his  refusal  upon  the  reasons  the  validity  of 
which  is  recognised  by  section  257.  The  reasons  assigned  by  him  are 
not  of  a  character  which  would  justify,  if  they  stood  alone,  the  refusal. 
We  have,  however,  in  revision  to  see  if  the  accused  has  been  prejudiced 
by  the  refusal.  It  is  suggested  that  the  further  cross-examination  was 
necessary  in  connection  with  a  petition  to  Government  which  was  put  in 
at  a  late  stage.  The  Police  witnesses  had,  however,  nothing  to  do 
with  that  petition,  and  the  further  cross-examination  would  only  have 
resulted  in  protracting  the  trial  unnecessarily.  We  must,  therefore, 
overrule   this  objection. 

The  second  point  urged  was  that  the  words  complained  of  did  not 
excite  or  instigate  the  hearers  to  any  unlawful  acts,  because  the  particular 
section  referred  to  in  the  charge  did  not  prohibit  the  lopping  of  trees 
or  the  felliog  of  wood  in  other  than  in  reserved  forest.  This  contention 
appears  to  be  unsound.  Both  the  lower  Courts  have  held  that  the  words 
proved  to  have  been  used  by  the  accused  were  calculated  to  incite  people 
to  draw  toddy  juice  on  their  own  account  without  permission  and  to  cut 
trees  in  Government  forests.  Further  there  was  an  incitement  to  the  use 
of  violence  against  the  Abkari  and  Forest  Sepoys  and  words  of  exhortation 
to  rescue  those  who  might  be  seized  by  their  sepoys  were  proved  to 
have  formed  part  of  the  speech.  Reading  the  substance  of  the  speech  as 
given  by  the  Police  witnesses  who  are  chiefly  relied  on  by  the  Magistrate^ 
thn-e   seems   to  be  no  room  for  supposing  that  any  distinction  was  therein 

(I)  I.  L.  B.,  7  CaU  28.    (2)  I.  L.  B.,  SO  Cal.,  469.    (8)  I.  L.  R.  20  All..    S2, 
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sought  to  be  made  between  lopping  trees  and  drawing  toddy,  or  between 
cutting  trees  in  reserved  or  protected  forests.  The  ^ words  must  be  under* 
stood  in  their  natural  sense,  and  the  sense  they  were  intended  to  conTey» 
Lastly,  it  was  attempted  to  show  that  an  offence  under  section  117  o( 
the  Indian  Penal  Oode  could  not  be  brought  home  to  the  accused  as  the 
acts  abetted,  if  the  offence  had  been  committed,  would  have  been  only 
individual,  and  not  collective  offences.  The  exhortation  was  not  indivi- 
dual but  collective,  and  the  offences  might  be  by  one  or  many. .  The  case 
cited  from  3  W.  R.  related  to  incitement  to  several  persons  to  break  their 
several  contracts,  which  is  not  the  case  here.  This  objection  must 
therefore  be  overruled.     We  reject  the  application. 


SO  September  1897.  Parsons  &  Ranads,  JJ» 

Queen-Bmppesw  v.  Asha  Gopal.* 

Indim  Psnal  Oode  {Aet  XLV rf  I860),  8tc.  804  (S)— jrvrder— Frovoea<t<m,  grofte^ 
WVe^Sewua  Intereauree. 

Th€  findiag  bj  a  man  of  his  wife  in  acftnal  interooarte  with  a  paramoar  is  a  pi«fo> 
cation  graye  and  midden  enough  to  reduce  the  offence  of  mnrder  into  cnlpable  homicide 
not  amounting  to  murder;    and  inch  an  oflFbnce  mnst  be   viiited  with  a  light  •fntence. 

Per  Curiam. — The  accused  Asha,  said  to  be  nineteen  years  of  age, 
came  back  to  his  house  one  night  and  found  his  wife  and  a  young 
Brahman  called  Ghaman  in  the  act  of  adulterous  intercourse.  He  either 
had  a  bill  hook  in  his  hand  at  the  time  or  he  took  up  one  that  was  close 
by  in  the  house  and  with  it  he  gave  Ohaman  two  blows  on  the  body 
which  caused  his  death  the  next  day.  The  Sessions  Judge  finds  that  the 
accused  maddened  by  the  sight  of  his  wife  and  Ghaman  in  flagrante  delndo 
committed  the  offence  of  killing  Ghaman,  but  he  thinks  the  accused  did 
not  intend  to  kill  Ghaman  and  he  has  convicted  him  of  culpable  homicide 
not  amounting  to  murder  and  sentenced  him  to  two  years'  rigorous 
imprisonment.  We  think  the  sentence  too  severe.  It  has  always  been 
recognised  that  no  higher  provocation  can  be  given  than  that  of  finding 
a  man's  wife  in  actual  intercourse  with  a  paramour.  We  reduce  the 
sentence  to  six  months'   rigorous   imprisonment. 


SO  September  1897.  Pabsoks  &  Ranads,  JJ. 

Queen-Em  press  v.  Umar  Jamal. 

Bombay  Diairiet  Munieipal  Aet  (Bom,  Aet  FT  of  lS79),8ee.  ^S-^Wall,  rebuilding  ^» 
on  old  fomndations. 

The  re^rection  on  the  same  foundation  of  a  wall  which  has  fallen  down  is  not  an  oSfenoe 
ander  section  88.  District  Municipal  Act,  1878. 

QiMsre,  whether  a  bamboo-fence  can  be  described  as  a  wallP 

*t;rtMtiia^  huling  4S  of .  1897.    CrtiniDal  Appeal  No.  439  of  1897, 
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The  accused  was  convicted  tmder  section  74  of  the  Bombay  District 
Municipal  Act,  for  an  offence  under  section  33  of  the  sadd  Act  and  sentenced 
to  pay  a  fine  of  Re.  1  or  in  default  to  undergo  simple  imprisonment  for  two 
days.  The  District  Magistrate  of  Panchmahals  referred  this  case  to  the 
High  Court  observing :  *'  The  Magistrate,  it  appears  to  me,  has  failed  to 
see  whether  the  action  of  the  accused  in  constructing  a  bamboo  wall  in  lieu 
of  the  old  one  comes  within  the  scope  of  section  33  of  the  Act,  and  has  lost 
sight  of  Criminal  Ruling  No  63  of  the  30th  August  1888.  In  my  opinion 
the  accused  has,  so  far  as  the  record  shows,  committed  no  offence.  " 

Per  Curiam: — For  the  reasons  given  by  the  District  Magistrate  we 
reverse  the  coaviution  and  sentence  and  remand  the  case  for  further 
enquiry.  It  is  a  question  whether  a  bamboo  fence  can  properly  be  des- 
cribed  as  a  wall  so  as  to  come  within  the  terms  of  section  33  of  Bombay 
Act  YI  of  1873.  At  any  rate  under  the  Criminal  Ruling  63  of  30  August 
1888  the  re-erection  on  the  same  foundation  of  a  wall  which  has  fallen 
down  is  not  an  offence  under  section   33. 


30  September  1897.  Parsons  &  Banadb,  JJ. 

Queen-Bmppessi  v.  Osman.t 

Indian  Penal  Code  (AH  XLVof  lS6o)  Sees.  841,  859,  504,  149— Q^ShMd^iMnil. 

The  accased  stood  in  the  road  while  the  complainant  was  driving  along  it  and  blocking 
hit  way  called  ont  to  him  some  inftaltlng  worde;  the  Magistrate  conricted  them  under  lectiont 
841,  852,  504  and  US,  Indian  Penal  Code  and  sentenced  them  hearily  t — 

Held,  that  the  oiTence  wonld  have  been  anfficiently  dealt  with  if  it  had  been  treated  ae  a 
siUj  and  reprehensible  outbreak  of  ill  manners  and  not  as  a  grave  and  terions  crime;  and  that 
the  offenders  should  hare  been  punished  with  a  small  fine. 

Per  Curiam  : — This  case  is  remarkable  for  the  way  in  which  the 
Second  Class  Magistrate  has  dealt  with  it.  It  is  alleged  that  the  six 
accused  who  are  Mahomedans  between  the  ages  of  16  and  20  years 
stood  in  the  road  while  the  complainant  was  driving  along  it,  blocking 
his  way  and  called  out  to  him'*  a  re  Aba  Saheb  ghe  amehe  daktam**^ 
Ifae  Second  Class  Magistrate  found  this  to  be  an  oflfonce  under  sections 
341,  862,  504,  and  142  of  the  Penal  Code,  and  sentenced  each  of  them  to 
rigorous  imprisonment  for  67  days,  and  to  pay  a  fine  of  Rs.  25  ;  in  default 
of  payment  to  simple  imprisonment  for  a  month.  On  appeal  the  District 
Magistrate  reversed  the  conviction  under  section  352,  but  maintained  the 
conviction  under  sections  341,  143,  and  504,  altering  the  sentence  on  each 
to  twenty  days'  rigorous  imprisonment  and  Rs.  25  fine  in  default  a  week's 
simple  imprisonment.  The  Second  Class  Magistrate  says  that  the 
complainant  is  a  First  Class  Sardar  with  the  privilege  of  private  entry 
and  a  noble  representative  of  the  late  Seaapati   Dabhade's  family,  and  is 

tCriminal  AppUcatian  for  Berision  No,  2«S  of  1897.  " 
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usually  addressed  as  Sarkar,  that  is  chief  or  ruler,  that  even  ordinary 
men  of  sense  do  not  brook  being  addressed  in  the  singular  with  the  words 
*<  a  TCy "  "  tu  '*  ^'ghe  "  even  when  they  are  addressed  by  their  superiors  or 
equals  much  less  oould  they  be  borne  with  patience  when  addressed  by 
low  and  inferior  persons,  and  that  it  is  no  wonder  that  the  complainant, 
though  naturally  calm,  should  be  greatly  provoked  at  the  hearing  of  the 
words  addressed  to  him.  It  is  thus  clear  that  in  the  Second  Class  Magis- 
trate's opinion  the  gravamen  of  the  charge  lay  in  the  use  of  the  singular 
person,  if  "  tumki  "  or  ^^ghya  '*  had  been  used  there  would  have  been  no 
insult.  The  District  Magistrate  thought  that  the  offence  would  have 
been  sufficiently  dealt  with  if  it  had  been  treated  as  a  silly  and  reprehen- 
sible outbreak  of  ill  manners  and  not  as  a  grave  and  serious  crime.  We 
fully  agree  with  him.  We  will  not  review  the  findings  of  the  Courts  on 
matters  of  fact,  but  we  think  that  the  accused  at  most  should  have  been 
punished  with  a  small  fine  fordoing  what  the  Courts  have.found  they  did, 
viz.f  obstruct  and  intentionally  insult  the  complainant  by  the  use  of  the 
words  above  quoted.  We  consider  that  the  20  days'  rigorous  imprison- 
ment  undergone  by  the  accused  is  more  than  enough  punishment  for  any 
offence  they  may  have  committed,  and  we,  therefore,  reduce  the  sentence 
on  each  of  the  accused  by  reversing  the  sentence  of  fine, 

SO  SepUmber  1897.  Parsons  &  Ranads,  JJ. 

Queen-Bmppess  v.  Nawajbai** 

High  Court — Convietim^-^Apfeal-^PraeUee* 

It  hat  been  a  practice  with  the  High  Goartt    in  India  to   set  aside  a  conviction  where 
there  are  in  the  Judgment  no  aafficient  materials  to  support  it. 

Per  Curiam: — The  trial  by  the  Magistrate  has  been  a  summary  one, 
but  in  dealing  with  it  we  follow  the  rule  that  the  High  Courts  in  India 
have  always  observed,  in^.,  to  set  aside  the  conviction  where  there  are 
in  the  judgment  no  sufficient  materials  to  support  it.  The  Magistrate  has 
<3onvicted  for  breach  of  Rule  6  of  the  rules  framed  under  Act  III  of  1897.  Six 
is  no  doubt  a  mistake  for  5,  for  6  is  not  a  penal  rule.  Rule  5  requires  an 
occupant  of  a  house  or  building  or  the  principal  surviving  member  of  a 
family  to  give  information  of  sickness,  &c;  in  such  house  or  building  or 
amongst  the  members  of  such  fathily.  The  case  here  was  one  of  plague 
and  the  sick  person  Cursetjee  was  a  Parsee  lad  of  about  16  years  of  age, 
the  son  of  one  Ratanbai ;  the  father's  name  is  not  mentioned.  The 
Magistrate  has  convicted  Nawajbai,  the  mother,  and  Jehangir,  the  son- 
in  law  of  Ratanbai.  He  does  not  find  that  Nawajbai  was  an  occupant  of 
the  house  or  building  in  which   Cursetjee   was  sick,  but  he  calls  her  the 

*CTiminal  Ruiing  48  of  1897.    Criminal  Application  for  ReTislon  Mos.  S4t.  S46  of  1897. 


Digitized  by  VjOOQIC 


1897]  QVMH-BMP.  t;.  HABIBAI.  M5 

eldest  and  principal  surviving  member  of  the  family.  The  family,  how* 
ever,  that  has  to  be  regarded  in  this  case  is  the  family  to  which  Gursetjt 
belonged,— that  is  the  family  of  his  father,  which  Batanbai  joined  when 
she  married.  Nawajbai  cannot  be  the  principal  surviving  member  of  her 
son-in-law's  family,  of  which  family  indeed  she  is  not  a  member  at 
all.  The  Magistrate  does  not  find  that  Jehanghier  was  either  an  occupant 
of  the  house  or  a  member  of  the  family  to  which  Oursetjee  belonged.  In 
each  case,  therefore,  the  statements  in  the  judgment  are  insufficient  to 
support  the  conviction.  The  material  points  on  which  alone  a  conviction 
can  rest  are  not  found  to  exist.  We,  therefore,  reverse  the  convictions 
and  sentences  and  acquit  the  applicants. 


SO  September  1897.  Parsons  A  Rakadb,  JJ. 

Queen-Bmppess  v.  Hapibai.* 

Orlminnl  Procedure  Code  (Act  X  €f  1S82),  Sec.  l^^'- Chief  CoMtabie^Admiseitms^ 
Evidence. 

It  is  contraiy  to  the  provisions  of  section  isa,  Criminal  Procedure  Code,  ISSS,  to  allow 
the  admission  in  evidence  against  the  acsnsed  of  a  sUtement  made  by  the  Chief  ConsUble  of  what 
the  alleged  complainant  and  hto  wife  had  said  to  him. 

Pbr  Curiam. — The  accused  Haribai  was  charged  with  and  has  been 
convicted  of  the  offence  of  abetting  Mahadeo  in  taking  away  Tulsi  the  wife 
of  Kisansing  with  a  criminal  intent.  There  is  no  doubt  that  Mahadeo  did 
take  away  and  detain  Tulsi  and  she  was  found  in  his  room.  The  Sessions 
Judge  says  that  it  is  also  clear  that  Haribai  acted  the  part  of  procuress 
and  also  took  advantage  of  her  influence  over  the  girl  to  appropriate 
some  of  her  things.  With  the  latter  allegation  we  have  nothing  to  do. 
No  charge  was  laid  in  respect  of  it.  As  to  the  former  we  are  unable  to 
find  any  evidence  which  shows  that  she^  did  so  act.  The  only  witness 
against  her  is  Tulsi.  If  she  did  incriminate  her,  no  reliance  could  be 
placed  on  her  discrepant  statements,  but  she  does  not  say  that  Haribai 
instigated  her  to  go  away  for  any  criminal  purpose  with  Mahadeo.  She 
says  that  '^  Haribai  did  not  tell  me  to  be  with  Mahadeo  or  any  one  else. 
I  had  no  idea  in  leaving  my  house  besides  going  to  Barsi.  I  meant  to  stay 
four  days  in  Barsi  and  then  I  could  go  to  Dharwar.  I  can't  say  how  I  waa 
deceived  by  Haribai.  Haribai  told  me  to  go  with  Mahadeo  and  he  would 
put  me  into  the  train  at  the  statio&.  Mahadeo  met  me  at  the  canal  pipe. 
He  took  me  to  his  room  and  opened  it.  I  asked  him  to  take  me  to  the 
station  ;  he  said  he  was  on  watch  till  midnight  and  I  should  wait  till  then» 
1  remained  willingly  as  Mahadeo  said  he  would  return." 

•Crimkuil  BMUng  44  qf  IS97.    Criminal  Appeal  No.  4S1  of  1897. 
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Botii  Kieansing  and  his  mother  *Bhagabai  say  that  when  Tuln  was 
misied  they  asked  Haribai  who  occupied  the  next  room  to  theirs  ia  the  Mi 
if  she  knew  where  Tulsi  was  and  that  she  at  once  said  she  had  gone  off 
with  Mahadeo.  This  is  not  what  a  person  who  was  abetting  the  abduction 
would  have  said.  We  reverse  the  conviction  of  Haribai  and  the  sentence 
passed  on  her.  We  dismiss  the  appeal  of  Mahadeo.  We  draw  the  atten- 
tion of  the  Sessions  Judge  to  the  provisions  of  section  I62y  Oriminal  Proce- 
dure Oode.  In  direct  violation  of  these  provisions  he  has  allowed  the 
Ohief  Constable  to  give  in  examination  in  chief  as  evidence  against  both 
the  accused  persons  the  statements  that  he  says  the  complainant  Tulsi 
made  to  him. 


7  October  1897.  Pabsohs  &  Banadk,  JJ. 

Queen-Bmppess  v.  Bhujia  Oujia.* 

Rejormatary  8cho<^  Jets  (FcfW^  and  Fill  of  1997 )^Procedure 
A  MagiBtrate  could  act   ander   the  Reformatorj  Schouk  Act,  1897,   only    when  be  U 
empowered  bj  the  Local  GtoTemment  in  that  behalf. 

The  accused  was  convicted  by  a  Second  Glass  Magistrate^  of  the 
offence  of  mischief,  under  section  429,  Indian  Penal  Code,  in  that  he 
poisoned  a  buffallo,  and  sentenced  him  to  rigorous  imprisonment  for 
two  months  and  to  pay  a  fine  of  Rs.  10.  In  the  following  month,  the 
superintendent  of  the  Prison  brought  to  the  notice  of  the  District  Magis- 
trate that  the  convict  was  about  14  years  of  age,  and  seemed  to  be  fit  to 
be  sent  to  the  Reformatory  School.  Upon  this,  the  record  and  proceedi- 
ings  of  the  case  were  referred  to  an  Honorary  Magistrate  of  the  First 
Class  for  action  under  Act  V  of  1876,  who  made  enquiries  and  directed 
the  detention  of  the  offender  in  the  Reformatory  School  for  four  years  from 
the  date  of  the  conviction.  The  District  Magistrate  finding  that  the 
Honorary  Magistrate  had  not  been  specially  empowered  by  the  Local- 
Government  under  section  8,  clause  2,  Reformatory  Schools  Act,  1897, 
and  being  of  opinion  that  the  order  of  the  Honorary  Magistrate  was  ille- 
gal, referred  the  case  for  the  orders  of  the  High  Court. 

Pbr  Curiam: — It  appears  that  neither  the  Superintendent  of  the 
Central  Prison,  Yerrowda,  nor  the  District  Magistrate  nor  the  First  Class 
Magistrate  were  aware  of  the  repeal  of  Act  V  of  1876  by  Act  YIII  of  1897. 
The  orders  of  the  latter  two  officers  dated  the  19th  June  and  20th  July 
1897  under  the  repealed  Act  are  illegal  under  the  new  Act.  The  reference 
of  the  Superintendent  of  the  Jail  if  treated  as  a  bringing  up  of  the 
prisoner  might  have  been  legal  under  section  10th  of  the  new  Act  at 
the  time  he   made  it,  if  the  convict   was   under  15   years  of  age,  but  we 

^Criminal  Biding  45  ^1897.    CrimioAl  Reference  No.  76  of  1897, 
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oaatiot  direot  the  Itesistimto  to  takt  an]^  action  ow  it  now  afi  the  temr 
of  tho^  sentence  has  expired^  All  we  can  do  is  to  reverse  the  order  o£ 
the  Rtst  Olasfr  Miagistrate  dated  the  2eih  July  1897. 


7  Oeteber  2897.  Pabsohs  &  Banadi,  JJ. 

In  P0  mtlvpam  BfthlFdas^* 

8aHetkniopro9eeute'^Btf*sal^'8^tbordiHaUJudg0~--'8€SMiont  Judge  ^S^$rsnc€^Bigh 
•Ccurt. 

It  is  not  competent  to  a  Seations  Jadge  to  refer  to  the  High  Court  a  matter  which  he  can 
dispose  of  himself. 

If  a  Snbordinate  Judge  refuses  to  grant, a  sanction  for  prosecution,  the  Sessions  Judge,  to 
whom  the  Subordinate  Judge  is  subordinate  has  jurisdiction  to  grant  it. 

The  facts  in  this  case  were  that  a  Subordinate  Judge  refused  to 
sanction  the  prosecution  of  certain  individuals.  The  Sessions  Judge 
submitted  the  order,  passed  by  Subordinate  Judge  refusing  the  sanction, 
to  the  High  Court  under  section  439»  Criminal  Procedure  Code,  because 
he  was  of  opinion  that  it  should  be  set  aside  as  it  was  illegal,  as  the 
Subordinate  Judge  had  not  attempted  to  consider  the  evidence  in  the  case, 
but  had  declined  to  give  sanction  because  it  was  not  sought  from  his 
predecessor  who  heard  the  suit  originally,  and  because  that  the  Appellate 
Court  also  ''  hesitated  to  record  any  such  sanction,  '^  the  fact  being  that 
that  Court  was  of  opinion  that  as  a  matter  of  practice  the  application 
should  be  made  to  the  original  Court  in  the  first  instance  and  had  referred 
the  applicants  to  it. 

Pbr  Curiam  : — The  Sessions  Judge  should  not  refer  to  this  Court  a 
matter  which  he  is  competent  to  dispose  of  himself.  As  Judge  of  a  Court 
to  which  the  Courc  of  the  Subordinate  Judge  was  subordinate  he  had 
jurisdiction  to  dispose  of  the  original  application — he  has  jurisdiction  now 
to  grant  the  sanction  which  the  subordinate  authority  has  refused  to  grant. 
We  return  the  case  to  him  for  legal  disposal. 


7  October  1897.  Pabsohs  A  Banadb,  JJ. 

Queen-BmppeMi  v.  Dyama  Ipappa.1 

Jadton  Bnidmce  Aet  (/  of  lS7S)b  See.  lU^OenttrueUon. 
The  words  **  information  as  to  the  commission  of  any  offence  "  in  section  ISSb  Bridence 
Act|  1S7S»  only  enact  tho  rule  which,  as  said  hj  Spre^  C.  J^  in  Hardp^a  eaee  (1)  has  uni- 
versally obtained,  on  account  of  its  importance  to  the  public  for  the  detection  of  crimes 
that  those  persons  who  are  the  channel  by  means  of  which  detection  is  made  should  not  be' 
unnecessarily  disclosed. 

Pbr  Curiam  : — We  confirm  the  sentence  of  death   in  the  case  of  the 
itccused  Nos.  1  and  3.     We  sentence  accused  2  to  transportation  for   life. 

^Criminal  Bniing  46  of  IS97.    Criminal  Usference  No.  7S  of  1897.     (1)  24  How.  St.  Tr.,  ^8 
Wriminal  BuUng  47  of  iS»7.    Criminal  Confirmation  Case  No.  SO  of  1897. 
118 


Digitized  by  VjOOQ  IC 


988  UHBlI^RnD  ORIMIKAL  CABIflU  [1897 

We  think  the  SeMion8  Judge  has  taken  too  narrow  a  view  of  the  meaning 
of  the  words  ^information  as  to  the  oommitsion  of  any  offence''  in  section 
125  of  the  Indian  Evidence  Act,  1872.  These  words  seem  to  us  only  to 
enact  the  rule  which  as  said  by  Eyre^  Chief  Justice,  in  Hardy^i  earn 
24  Howell's  State  Trials  at  page  808  has  universally  obtained  on  account 
of  its  importance  to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection  is  made, 
should  not   be  unnecessarily  disclosed. 


IS  Ootober  1897.  Parsons  &  Banadb,  JJ. 

Queen-BmppeMi  v.  W.  B.  Lapppey.* 

Criminal  Pro06dure  Ood$^  (A6t  X^199%\  Ok.  9\^  Warrant  ease-^Bighi  of  re^lf^ 
Publie  Pr%9eeMtCT~~pTaetiet. 

So  far  at  the  trial  of  warrant  cages  is  concerned,  there  ig  no  proyision  In  tfie  Criminal 
Procedure  Code,  under  which  tfie  aconeed  is  asked  if  he  means  to  call  witnesses  or  not.  After 
the  charge  is  framed,  the  accused  is  called  on  to  enter  on  his  defence,  and  to  produce  his^ 
eridence,  hot  he  is  not  aslced  whether  he  means  to  call  eridence.  The  right  of  reply  would 
seem,  therefore,  to  depend*  not  on  what  may  be  said  but  on  what  is  done,  and  if  no  eridence 
is  produced,  there  should  be  no  right  of  replj  by  the  Prosecutor. 

Per  Curiam  : — We  think  on  the  merits  the  case  is  clear,  the  accused 
is  identified  and  is  proved  to  have  tried  to  obtain  money  by  false  re- 
presentations. Such  an  oiFence  in  the  case  of  a  public  servant  deserves 
severe  punishment. 

It  is  necessary  to  say  a  few  words  on  the  other  objection  raised,  viz.j 
that  the  Magistrate  wrongly  allowed  the  Public  Prosecutor  a  reply, 
though  the  defence  called  no  witnesses.  The  Magistrate  says  that  he 
allowed  this  reply  because  the  pleader  of  ^he  accused  had  first  said  that  he 
called  witnesses  and  so  had  deprived  the  Public  Prosecutor  of  the  oppor- 
tunity of  summing  up  his  case.  So  far  however  as  the  trial  of  warrant 
cases  is  concerned  there  is  no  provision  in  the  Code  under  which  the 
accused  is  asked  if  he  means  to  call  witnesses  or  not.  After  the  charge  is 
framed  the  accused  is  called  on  to  enter  on  his  defence,  and  to  produce 
his  evidence,  but  he  is  not  asked,  whether,  he  means  to  call  evidence  or 
not.  The  right  of  the  reply  would  seem,  therefore,  to  depend  not  on  what 
may  be  said  but  on  what  is  done,  and  if  no  evidence  is  produced  there 
should  be  no  right  of  reply.    We  dismiss  the  appeal. 


28  October  1897.  Banadb  A  Pulton,  JJ. 

Queen-EmppeMi  v.  Sadashiv  BftlkPlshna  Vaptak.t 

OHminol  Proeedure  Code  {Aet  X  of  ISSS),  See.  4n^Appellai$  Oourt-^Betriah 
Section  418.  Criminal  Procedure  Code,  188S,  authorises  an  appeUate  Court  to  order  a 
re-trial  where  necessary, 

•Orintfnal  Ruling  48  of  1897.    Criminal  Appeal  No.  616  of  1S97.  ~ 

^Criminal  Ruling  49  of  1897.    Criminal  Keference  No.  88  of  1897. 
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Thb  applicant  and  four  others  were  prosecuted  under  section  25  (f) 
of  the  Indian  Forest  Act  No.  VII  of  1878  for  felling  3  black-wood  trees  in 
the  Reserved  Forest  of  Babgaon.  The  Second  Class  Magistrate  of  Pen  con- 
victed the  applicant  and  sentenced  him  to  pay  a  fine  of  Rs.  50  or  in  default 
to  undergo  five  days'  simple  imprisonment.  On  appeal ,  the  Subdivisional 
Magistrate  set  aside  the  conviction  and  sentence,  and  ordered,  under 
section  423,  of  the  Criminal  Procedure  Code,  that  the  applicant  be  tried 
again  before  the  Second  Class  Magistrate  of  Uran.  The  applicant,  there- 
upon, applied  to  the  Sessions  Court  to  reverse  the  above  mentioned  order 
and  conviction.  The  District  Magistrate  referred  the  case  to  the  High 
Court  observing : — ^'  It  is  argued  that  the  order  made  in  appeal  is  illegal, 
on  the  strength  of  the  ruling  in  Queen-Empresa  v.  Sukha  (1)  in  which  it 
was  held  that  the  appellate  Court  referred  to  in  section  423,  Criminal 
Procedure  Code,  can  in  an  appeal  from  a  conviction  only  order  an  accus- 
ed person  to  be  committed  for  trial  when  the  case  is  triable  exclusively  by 
the  Court  of  Session.  The  appellate  Court  in  that  case  was  Sessions 
Court.  The  facts  of  the  present  case  are  entirely  different.  The  convic- 
tion in  the  present  case  was  reversed  on  account  of  an  irjregularity  in 
the  procedure  by  which  material  evidence  was  excluded.  There  does  not 
seem  to  me  to  be  anything  in  section  423,  Criminal  Procedure  Code, 
restricting  the  appellate  Court's  power  to  order  a  retrial  in  such  a  case 
and  if  a  retrial  be  not  ordered  it  seems  to  me  that  a  failure  of  justice 
will  occur." 

Obdsb. — The  order  of  the  Sub-Divisional  Magistrate  was  a  proper 
one. 


S  November  1897.  Ranads  &  Fultoh,  JJ. 

Queen-BmppeMi  v.  Ratnya  Raja.* 

High  Court  •/  MUeaiure^StMer  F^mzdari  Adawiat^Aei  XI  cf  lue^^urisdietian-^ 
Mitical  AgeiU. 

The  High  Goart  of  Jadiestare  at  Bombsy  has  the  eame  jnritdietioa  •■  was  poeeeaied  by  the 
Sodder  Vonsdarl  Adawlat  to  deal  with  cafes  onder  Act  XI  of  1846,  either  by  way  of  oonfirma- 
4ioii  or  by  way  of  appeal. 

Banadb,  J.— In  this  case  the  Collector  of  Khandesh,  acting  in  his 
capacity  as  Political  Agent  for  the  Mehwasi  Estates,  tried  the  accused 
Ratnya  on  a  charge  of  the  murder  of  his  wife  at  Piprapani  village  belong- 
ing to  the  Kathi  Estate,  and  sentenced  the  accused  to  transportation  for 
life,  subject  to  the  confirmation  of  the  sentence  by  his  Excellency  the 
Governoi-in-Council.  The  accused  also  presented  a  petition  of  appeal  to 
the  same  authority.  His  Excellency  the  Governor-in-Council,  however, 
"  (I)  I.  L.  B.,  S  AU.,  U.    •Criminal  Beference  No.  104  of  lSf7. 
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directed  the  Political  Agent  to  «ttl»nit  the  proceedings  to  this  Oourt,  and 
the  present  reference  was  acoonlingly  made4>y  the  Pcditieal  Agent  uAdar 
Bule  85  of  theftnles  pronnilgated  in  July,  1855^  under  the  powers  conferred 
on  Oovemment  by  section  3  of  Act  XI  of  1846.  Bule  25  inTCSts  the  Agent 
with  the  functions  of  a  Magistrate.  Rule  32  empowers  him  to  take 
cognisance  of  all  crimes  and  offences  perpetrated  within  the  limits  of  his 
political  charge,  and  Rule  35  gives  him  absolute  jurisdiction  to  sentence 
offenders  to  fine  and  imprisonment  for  5  years,  and  it  directs^that  sentences 
^  lUTolving  punishment  beyond  that  term  or  of  greater  scTerity  must  be 
submitted  for  confirmation  to  the  Sadar  Fouadari  Adalat.  Rule  43 
directs  the  Political  Agent  to  forward  the  record  of  such  cases 
when  confirmation  is  necessary  to  the  Sadar  Foucdari  Adalat,  and  Rule 
44  empowers  the  Adalat  to  call  for  proceedings  on  petition  from  the 
prisoner  sentenced  in  such  cases,  and  thereafter  to  deal  with  them  as 
laid  down  in  section  4  o£  Act  XI  of  1846.  Section  4  of  this  latter  Act 
provides  that  the  Sadar  Fousdari  Adalat  shall  in  such  confirmation 
cases  pass  the  final  sentence  or  order  in  the  same  manner  as  if  the 
trial  had  been  sent  up  in  ordinary  course  by  Court  of  Session.  The 
present  reference  to  this  Oourt  comes  put  for  disposal  under  these 
provisions,  and  the  point  we  have  to  consider  is  whether  tins  Oourt 
possesses  the  jurisdiction  which  belonged  to  the  late  Sadar  Fouvdajri  Ada- 
lat to  deal  with  such  cases  either  by  way  of  confirmation  or  by  way  of 
appeal.  There  have  not  been  many  occasions  for  the  exercise  of  this 
jurisdiction  since  the  constitution  of  the  High  Courts.  In  the  only  reported 
case,  QtMen-Empreaa  v.  8arya{l)  a  Division  Bench  of  this.  Court  (Jus- 
tices Bvrd/wood  and  Jardme  )  -held  that  in  cases  where  the  sentence 
passed  by  the  Political  Agent  was  within  the  limits  of  his  absolute  Ju- 
risdiction of  that  officer,  no  appeal  lay  to  this  Court.  Their  Lordships 
held  that  Rule  44  noticed  above  was  imJUra  vires.  Bvrdvooodj  J.  observed 
that  there  is  co  provision  in  Act  XI  of  1846  which  empowers  Govern- 
ment to  confer  appellate  powers  on  'the  Adalat  as  done  by  Rule  44,  and 
that  rule  cannot  be  regarded  as  a  valid  rule  oMde  under  the  rAct.  ](r. 
Justice  BirduHX)d  makes  a  distinction  between  the  rule  relating  to  appeals 
and  the  rule  directing  references  to  be  made  to  the  Sadar  Fon^ari 
Adalat,  for  he  admits  that  the  Act  did  contemplate  that  Court  as  a  Oourt 
of  reference  for  the  confirmation  Of  sentences  passed  in  certain  criminal 
trials.  The  present  case,  so  far  as  it  is  such  a  reference  would  thus,  in 
the  opinion  of  Mr.  Justice  Bvrdwoodj  not  be  excluded  from  the  Juris- 
diction of  the  Sadar  Fouzdari  Adalat,  and  therefore  (under  sectLtmjBof 
the    High     Court's     Act,    and    section    27     of    the   Letters  Pat^t )  of 

(1)  I.  L.  B.,  15  Bom.,  505 
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the  fiigh  Ooatt,  whidi  Ims  taken  up  the  plaoe  ef  the  old  Foiuidari 
Adalat  in  respect  to  ail  manner  of  lurifldiction.  Mr.  Juetioe  JordKne 
indeed  went  much  further.  While  agreeing  with  Mr.  Justice  Birdwood 
in  his  Tiew  that  Rule  44  was  vJtra  vi/reSy  Mr.  Justice  J<vriMie  expressed 
an  opinion  to  the  effect  that  after  the  eaactment  of  Act  XIY  of  1876 
Whic^  repealed  Act  XI  of  1846,  these  rules  under  the  old  Act  ceased 
to  be  in  force,  so  far  as  they  had  reference  to  the  powers  of  this  Court. 
Mr.  Justice  Jofrdme  was  of  opinion  that  section  7  of  Act  XIY  of  1876 
did  not  continue  these  rules  except  so  far  as  they  related  to  the  Political 
Agent  and  his  officers,  as  they  cannot  be  regarded  as  being  in  force  at 
the  time  when  the  Scheduled  Districts  Act  was  passed,  and  they  were  in 
conflict  with  the  Letters  Patent  of  the  High  Oourt.  These  remarks  it  will 
be  seen  have  a  larger  bearing  than  the  validity  or  otherwise  of  Rule  44. 
My  colleague,  Mr.  Justice  FuUon^  is  of  opinion  that  section  7  of  Aci  XIY 
of  1874  continued  the  Rules  of  1855  framed  under  Act  XI  of  1846,  and 
that  in  consequence  the  powers  of  this  Court  as  a  Court  of  reference  for 
confirmation  purposes  were  continued.  I  am  myself  inclined  to  hold  that 
this  confirmation  Jurisdiction  of  the  Sadar  Fouzdari  Adalut  was  in  force 
under  the  operation  of  Act  XI  of  1846  and  the  rules  of  1855  at  the  time 
when  the  High  Court  was  constituted,  and  that  until  a  fresh  notification 
to  the  contrary  has  been  issued  under  Act  XIY  of  1676  cancelling  the  rules 
of  1855,  they  must  be  held  to  be  still  in  force  by  virtue  of  section  7  of 
Act  XIY  of  1876.  The  notifications  of  1879  and  1887  have  clearly  not  the 
effect.  The  Rules  of  1855  so  far  as  they  relate  to  confirmation  proceedings 
are  clearly  contemplated  by  Act  XI  of  1846»  and  were  in  force  in  1862 
and  are,  therefore,  still  in  force,  and  confer  this  Jurisdiction  to  the  High 
Court.  As  the  point  under  consideration  is,  however,  not  entirely  free 
from  difficulties,  I  agree  with  Mr.  Justice  FutUm  that  it  would  be  desirable 
to  issue  notice  to  the  Political  Agent  and  the  accused,  and  to  hear  further 
arguments  in  the  case  before  the  reference  is  finally  disposed  of.  As 
regards  the  appeal,  Ko.  593  of  1897,  the  precedent  is  more  in  point,  but 
there  is  the  consideration  that  in  Q;Men-Emprees  v.  Swrya  (1),  the 
sentence  passed  was  for  five  years  within  the  absolute  Jurisdiction  of  the 
Political  Agent,  while  the  sentence  in  the  present  case  clearly  exceeds  his 
jurisdiction,  and  certainly  requires  the  confirmation  oi  either  this  Court 
or  of  the  Government.  I  would  direct,  therefore,  before  admitting  the 
appeal,  or  disposing  of  the  reference  that  notices  be  issued  to  the  Political 
Agent  and  the  prisoner. 

FULTOK,  J. — In  this  case  the  Agent  to  H.  E.  the  Qovemor  in  Ehandesh 
has  submitted  for  the  confirmation  of  this  Court  his  proceedings  in  which 

(1)  I.  L.  B.,  15  Btm.,  505.  \  i 
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lie  has  oonvicted  the  prisoner  of  murder  in  thd  Mehwasi  Bstate  of  Kathi, 
and  sentencedhim  to  transportation  for  life.    The  reference  is  one  for 
which  no  precedent  has  been  brought  to  our  notice,  and    raises  a  question 
of  considerable  difficulty  as  to  the  Jurisdiction    of  the  Court.    By  Act  XI 
of -1846,  which   was  passed  to  exempt  certain  Mehwasi  Estates  from  the 
civil  and  criminal  Jurisdiction  of  the  ordinary  Courts,  it  was    enacted  that 
the  Qovernor4n-Council    might   prescribe  such   rules  as  he  deemed  proper 
for  defining  the  authority   of  the   Agent  in  criminal  trials,  and  for  deter- 
mining what  cases  the   Agent  should   submit  for  the  decision  of  the  Sadar 
Fouzdari  Adalat.    It  was  further  provided  that  on  receipt  of    any  criminal 
trial   referred  under  the   said  rules,  the  Sadar  Fousdari  Adalat   should 
proceed  to  pass  a   final   Judgment,   or  such  other  order   as    might  after 
mature  consideration   seems  to  the  Court  requisite   and  proper,  as  if  the 
trial  had  been  sent   up  in   the  ordinary   course  by  a  Sessiocs  Judge.    It 
must   be   remembered   that  in     1846,    when  this   Act    was     passed,  the 
procedure   prescribed  by  Regulation  13  of  1827,  section  2,  and  Regulation 
3  of  1830   required  the  Sessions   Judge   to  submit  for  confirmation  not 
merely  sentences  of  death  but  also  sentences  of  transportation  or  imprison- 
ment for  life.     In  1856,   rules  which   will   be   found  on  pp.  1342—1346 
of  the  Qovernment   Gazette  for  that  year,  were  accordingly  made.  Rule  35 
provided  that  the  absolute  Jurisdiction  of  the  Agent   in  criminal   cases 
should  extend  to  fine  and  imprisonment  for  5   years,   and   directed   that 
sentences  involving  punishment  beyond  that  period,  or  of  greater  severity, 
should  be  submitted  for  the  confirmation  of  the   Sadar  Fouzdari  Adalat. 
Rule  43  declared  that  if  the  punishment  deemed  suitable  by  the   Agent 
should  exceed  his  own  absolute  Jurisdiction,  he  should  record  the  punish- 
ment he  would  awardi  and  should  forward  the  case  in   original   to  the 
Sadar  Fouzdari  Adalat,  which  Court   should  proceed  to  take  cognizance 
of  the  case,  and  to  pass  such  sentence  or  order  as  they   might  think 
proper,  and  that  the  instructions  conveyed  to  the  Agent  from  the  superior 
€ourt  should  be  carried  into  effect  by  him.    Rule  44  purported  to  give  the 
Sadar  Fouzdari  Adalat  power  to  call  for  the  Agent's  proceedings  in  any  case 
on  petition  being  made  to  that  Court  by  any  party  against  whom  a  sentence 
might  have  been  passed  by  the  Agent,  and  thereafter  to  proceed  according 
to  the  provisions  of  section  4  of  Act  XI  of  1846.     In  the  case  of  Impmrotrw 
V.  Sanyo,  (1)  some  prisoners  who  had  been  sentenced  to  5  years'  imprison- 
ment by  the  Agent  for  an  offence  committed  in  one  of  the  mehwasi  villages, 
petitioned  the  High  Court.    Their  Lordships  treating  the  petition  as  an  ap- 
peal rejected  the  application  on  the  ground  that  Rule  44  was  tiAm  %yna  as 
beyond  the  provisions  of  Act  XI  of  1846.    This  decision  does  not  directly 

(l)I.L.B^16Boiii.,505. 
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affdot   the  case  now  under  oonsideratioD,  but  the  laborious   researches  of 
the  learned  Judges  who  decided  it  help  most  materially  in  enabling  us  to 
dispose  of  the  question  now  before  us*    Accepting  the  conclusion   that 
Rule  44  was  uUra  vvresj  and  that  the  Sadar  Fouzdari  Adalat  had  under  the 
Act  no  jurisdiction  as  a  Court  of  Appeal  or  Revision  in   respect  of  senten^ 
ces  not  exceeding  5  years»  it  seems   nevertheless  that  its  Jurisdiction  in 
the  case  of  sentences  beyond  that  term  was  unquestionable,  being  express- 
ly provided  for  by  the  act.    The  Criminal   Procedure  Code  of  1861   did 
not  extend  to  non-regulation  districts  (videy  section  445),  and  as  it  did  not 
touch  Act  XI  of  1846,  it  left  unaffected  the  jurisdiction  of  the  Agent  to  refer 
and  t>f  the  Sadar  Fouzdari  Adalat  to  deal  with,  cases  like  the   present.   In 
1862  the  High  Court  was   established    under    24  &    25,    Vic.   c.   104, 
the  9th  section  of  which  enacted  that  its  jurisdiction  should  be  determined  by 
Letters  Patent  save  in  so  far  as  it  might  subsequently    be  modified  by   le- 
gislation. The  original  Letters  Patent  were  issued  in  that  year.    Clause  27 
provided  that  the  High  Court  should  be  a  Court  of  reference   and  revision 
from  the  criminal  Courts  subject  to  its  appellate  jurisdiction,   and   should 
have  power  to  hear  aud   determine  all    such  cases  referred  to  it  by  the 
Sessions  Jud^e,   or  by  any    other  officers   authorized  to   refer  cases  to  the 
Sadar  Fouzdari  Adalat,  and  to  revise   ail  such  cases    tried  by  any  Officer 
or  Court  possessing  criminal  jurisdiction   as  were   then  subject  to  refer* 
ence  to     or     revision     of    by     the     said    Court    of     Sadar     Fouzdari 
Adalat.    Now  it   seems  to  me  clear  that   this  clause   preserved  to   the 
High  Court   the   powers  of  the  Sadar  Fouzdari  Adalat  as  a  Court  of 
reference  from  the  decisions  of  the  Agent  in  all  cases  which  he   was 
authorized  to  refer  to  the  Sadar  Fouzdari   Adalat.     It  is  true  no   appeal 
lay  from  his  decisions  to  the  Sadar  Fouzdari  Adalat,   or  subsequently   to 
the  High  Court ;  but  the  express  provision   that  the  High  Court   should 
have  power  to  hear  and  determine  all  such  cases   referred  to  it  by  any 
officer  possessing  criminal  jurisdiction  as  were  subject  to  reference  to  tho 
Court  of  Sadar  Fouzdari  Adalat,  when  read  with   section   9  of  the  High 
Court,  makes  it  plain  that  this  jurisdiction  was  retained.     If  the  clause 
had  stood  by  itself  it  might   perhaps  have  been   argued   that  the   word 
<<  and  "  was  explanatory,  and  that  the  High  Court   was   only  a  Court  of 
reference  and  revision  in  respect  of  Courts  from  which  an  appeal  lay  to  it.. 
But  looking  to  section  9  of  the  Act,  such   a   construction    becomes  impos- 
sible, for  it   cannot  be  said   that  the  Letters  Patent   have   made  any 
direction  curtailing  the  jurisdiction   so  as  to  exclude   a  class  of  cases 
formerly  dealt  with  by  the  Sadar  Fouzdari  Adalat.     Such  a  curtail  ment 
would  be  most   unlikely  for  it  could  hardly   be  intended   to   leave   such 
cases  wholly  unprovided  for,  and  if  it  had  been   so  intended   the   matter 
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ifTould'  h«ve.  doabt]6ii<9   been  expreaeed  in  olear  tennft  so  as  dbtinctiy 

to    remote    it    from    the    craipreheEsWe      provisions    of    sisctiOQ    9. 

Moi^o?er,  thete  was  no  appeal  to  tbe  High  Court  from  the  deoisioni  of 

Magistraftei,    and  y^t  eeitaiil    Magistrates  were  under  section  404  of 

Act  XXV  of  1861  empowered  to  refer  cases  to  the  Sadar  Fousdari  Adalat, 

and  no  question   was  ever  raised  as  to  the  continuance  of  such  referenoet 

after  the  establishment  of  the  High  Oourt.    Tbe  amended  Letters  Patent 

of  1865   made  no  change.    They   simply  continued  the  powers  conferred 

by  the  earlier  Letters  Patent  on  the  High  Oourt  as  a  Court  of  reference. 

The  situation   was  not  altered  by  the  enactment  of  the  Criminal  Procedure 

Code  of  1872.     It  extended  to  the  whole  of  British  India,  but  preserved  all 

special  forms  of  procedure  prescribed  by  any  law  not  expressly   repealed. 

Act  XI  of  1846  remained  in   force,  and  the  arrangements  under  it  were 

not   altered.      Then   came   Act   XIV   of  1874,  which  was  introduced  in 

the  Mehwasi  Villages  in   the   manner  explained  in  Imperairix  v.  Sarya. 

it  repealed  Act  XI  of  1846,  but  by  section  7  preserved  the  rules  under  it. 

For  the  purposes  of  this  case  the  repeal  of  that  A*ct  is  immaterial.    The 

rules  prescribing  the  procedure  to  be  followed  by  the  Agent   thenceforward 

derived  their  validity  not  from  Act  XI  of  J 846  but  from  section?  of 

Act   XIV   of  1874.     They  authorized  him  to   make  a  reference   like  the 

present,  and  clause  28  of  the  Letters  Patent  gave  the  High   Court  jurisdio- 

tion  to  hear  and  determine  the  case  when  referred.    The  High  Court's  juris. 

diction  never  rested  immediately  either  on  Act  XI  of  1846  or  on  the   rules 

made  under  it,  but   simply  on   the  Letters  Patent   based  on  section  9  of 

the  High  Court  Act  24   &  25,   Vict.    o.  104.     The  only   other  enactment 

to   which  it  is    necessary  to  refer  is  the    existing   Code  of  Criminal 

Procedure.      It   like  its  predecessor  applies  to  the  whole  of  Briti eh  In<£% 

but  as  in  the  absence  of  specific  provision  to  the  contrary  it  does  not   affect 

any  speicial  or    local  law,  <Mr  any  special  jurisdiction  or   power  conferred 

or  any  special  form  of  procedure  prescribed  by  any  other  law  now  in  foNS 

(see  section  7  of  Act  XIV  of  1874),  it  d6es  not  toudi  the  Agent's  jurisdiction 

to    refer  the  case,  or  the  power  conferred  on  us  by  the  Letters  Patent  to 

hear   and  detelrmine  it.     From  the  feregoinf  review  of  the  eourse  of 

legislation  on  this  subject,  it  appears  to  me  that  the  High  Court   has 

jorisdiction  to  hear  and  determine  the  present  reference.    The  case   itself 

is  of  a  simple  nature,  and  presents  no  special  difficulty,  but  as  probably 

the  accused,  whose  petition  is  addressed  to  the  Govemor-in-Council  is 

unware  that  we  are  going  to  deal  with  it,  I  think  it   would  be  desirable  to 

^lirect  notice  to  be  given  to  him  before  we  finally  dispose  of  it. 
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« 

J^  Noff§mb&r  1897.  Pabsoks  ,  S^  RA^^f pb,  J^. 

akiiMii-iBmpM«».v«  qunmmii^*  ^ 

Criminal  ProMdmte  OotU  (Act  X 1/  liSi),  8€c» 849-r-J8f/9ra^«a  t^  a  e<mpeUnt  MagfsttaU 
-^MMgi9trat4^0imMitwietU  to  8€i9imB-^JutisdiotUnK» 

A'  Seooid  Clasf  Magistrate  found  the  aeented  giilty  bat  rdferred  tjd^  cafie  t^  thf  S^^ 
DiriBional  Magiitrate  nnder  teotioii  S49«  Orimliial  Procedare  Code.  Th^  £io^QiyUional 
Hagittrate  senteneed  acouted  1,  bat  regarding  the  other  aocased  ref erred. thf  case  t^  tht 
Diitrict  Biagittrate,  as. he  wai  of  opinion  that  they  shoald  be  committed  for  trial  to  tbe  Sesfions 
Coart.    The  District  Magistrate  baring  made  a  reference  to  tbe  High  Court  :— 

Beld,  that  the  reference  hj  the  Second  Class  Magistrate  to  the  Snb-Dl  visional  Magistrate 
nnder  section  349,  Criminal  Procedare  Code,  woald  open  ap  the  whole  case  and  leave  the 
latter  Magistrate  free  to  deal. with  it  according  to  bis  discretion  and  one  of  the  powers  he 
would  have  wonld  be  to  order  a  commitment  to  the  Coort  of  Sessions. 

The  accused  persons  in  this  case  were  charged  with  the  offences 
punishable  under  sections  457,  380  or  411  of  the  Indian  Penal  Code.  The 
Second  Glass  Magistrate  of  Badami  who  tried  the  case,  found  the  accused 
guilty  and  convicted  them  on  the  6th  September  1897,  but  referred  the 
case  under  section  349  of  the  Oode  of  Criminal  Procedure,  to  the  Sub- 
Divisional  Magistrate.  The  Sub-Divisional  Magistrate  concurring  in 
the  Second  Glass  Magistrate's  views  as  to  the  guilt  of  the  accused  persons, 
sentenced  accused  No.  1  to  one  year's  rigorous  imprisonment  (sections 
457  and  380  or  411,  Indian  Penal  Code)  and  referred  the  case,  as  regards 
the  other  two  accused,  to  the  District  Magistrate  for  orders.  The  District 
Magistrate,  referred  the  case  to  the  High  Court,  stating : — 

<*  It  will  be  seen  from  the  order  recorded  by  Mr.  Page  in  the  accom- 
panying proceedings,  that,  in  view  of  the  previous  convictions  against 
them,  he  considers  it  desirable  that  they  should  be  committed  for  trial  to 
the  Sessions  Court.  He,  however,  expresses  his  inability  to  direct  the  com- 
mittal as  the  Second  Class  Magistrate  has  recorded  a  conviction.  I  am, 
therefore,  of  opinion  that  the  conviction,  so  far  as  it  concerns  the  two 
accused  persons  in  question  is  illegal  {vide,  the  High  Court's  Ruling 
38  of  1888). " 

Per  Cubiam.— Although  the  Second  Class  Magistrate  said  that  he  con- 
victed the  accused  persons  we  think  that  might  have  been  taken  to  have 
been  the  record  only  of  his  opinion  of  their  guilt.  His  reference  of  the 
case  to  the  Sub-Divisional  Magistrate  under  section  349  would  open  up 
the  whole  case  and  leav^  the  latter  Magistrate  free  to  deal  with  it 
according  to  his  discretion  and  one  of  the  powers  he  would  have  would  be 
to  order  a  commitment  to  the  Court  of  Session.  To  save,  however,  any 
possible  future  objection  we  reverse  tae  conviction  recorded  by  the 
2nd  Class  Magistrate  and  direct  the  Sub-Divisional  Magistrate  to  dispose 
of  the  case  referred  to  him  according  to  law. 

^Criminal  Reference  No.  109  of  1897. 
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2  December  1897.  Pabsohs  &  Bavadi,  j/». 

Qtt6eii«Bmpp6Mi  v«  ShPlpatt  bin  Waman,^ 

Indian  Fi$nal  (Me  (Ad  XLT^fl^O),  Sec.  l%%^False  inf^rmmtim    PMic  ^fieer. 

Where  a  person  giret  false  infonnation  to  an  officer  who  hat  power  to  be  exercised  bjr  him 
to  the  direct  and  immediate  prejodice  of  the  complainant  against  whom  the  information  is 
lerelled*  he  becomes  gnilty  of  an  offence  under  section  182,  Indian  Penal  Gode. 

In  this  case  the  three  accused,  being  the  village  officers  of  Urtara 
were  charged  with  having  on  the  16th  September,  1896,  given  information, 
which  they  knew  or  believed  to  be  false,  to  the  Mamlatdar  of  Wai,  with 
intent  to  cause  him  to  use  his  lawful  power  to  the  injury  of  the  complain- 
ant, who  was  a  widow  of  a  military  pensioner  and  as  being  his  widow, 
she  was  entitled  to  receive  a  pension  till  her  death  or  remarriage.  The 
three  accused  forwarded  on  the  16th  Septequber  a  report  to  the  Mamlatdar 
of  Wai  that  she  had  re*married  by  murut  ceremony  her  cousin  Rao  and 
as  the  authority  they  forwarded  a  statement  by  one  Kashinath  which  they 
alleged  was  taken  in  their  presence  to  the  effect  that  he  performed  the 
ceremony.  They  were  convicted  and  sentenced  to  a  fine  of  Rs«  40  each, 
uuder  section  182,  Indian  Penal  Oode.  The  accused,  thereupon,  applied  to 
the  High  Court. 

Per  Curiam  : — It  is  unnecessary  for  us  to  discuss  the  decision  of  the 
Madras  High  Court  The  Queen  v.  Periannaw  and  The  Queen  v.  Narianfi  (1); 
because  in  the  present  case  the  Mamlatdar  to  whom  the  false  information 
was  given  had  power  to  be  exercised  by  him  to  the  direct  and  immediate 
prejudice  of  the  complainant  against  whom  the  imformation  was  levelled. 
He  was  the  officer  who  disbursed  the  pension  to  which  the  complainant 
was  entitled  and  as  such  had  the  power  to  stop  payment  of  the  pension. 
This  he  would  naturally  have  done  at  once  on  receipt  of  information  that 
the  complainant  had  remarried  and  so  forfeited  her  right  to  the  pension. 
Again  the  direct  and  immediate  result  of  the  information  was  that  the 
Mamlatdar  instituted  an  inquiry  and  called  upthe  complainant.  This  he 
would  not  have  done  had  he  known  that  the  story  of  the  remarriage  was 
false  and  this  alone  must  have  caused  annoyance  to  the  complaina^it. 


9  December  1897.  Parsoks  <fe  Ranadb,  JJ, 

Queen-Emppessi  v.  Balya  bin  Bhlmappa.t 

Oiiwdnal  Proeetktre  Code  {Act  X  <if  1S8S),  Sees,  109, 110,  l%^^Cfumulative  security  bonds. 
A  Magistrate  cannot  legally  amalgamato  tectiona  109  and  110  of  the  Criminal  Proeednre 
G<kle  and  require  the  exeontion  of  two  bonds  for  good  behayioor  for  an  aggregate  period  of 
IS  months  and  in  defaolt  of  the  same  being  furnished  commit  to  prison  for  18  months*  rigorous 
imprisonment :  in  such  a  case,  at  any  rate,  the  provisions  of  section  1SS  (8),  of  the  Coda  should 
be  observed. 

^TirniuaTApplication  fof  Berision  No,  296  of  1897.    (1)  L  L.  R.,  4  Bfad.,  241, 
iOrinmuU  EUding  52  ef  1897.    Criminal  Reference  No.  122  of  1897. 
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Thb  accused  was  ordered  by  the  First  Class  Magistrate  of  Bijapur 
under  section  118,  Criminal  Procedure  Code,  to  execute  two  bonds  with  sure- 
ties to  be  of  good  belxayiour  and  was  committed  to  prison  on  his  failing  to  do 
so.  The  Sessions  Judge  of  Sholapur-Bijapur  referred  the  case  to  the  High 
Court  observing : — '*!  hare  my  doubts  as  to  the  legality  of  the  order  passed 
because  :  (a)  Proceedings  were  taken  both  under  sections  109  (b)  and  110. 
This  appears  to  be  a  oontra-distinction  in  terms.  The  sections  apply  to  to- 
tally different  cases.  It  is  proved  on  the  evidence  that  accused  maintains 
himself  by  habitually  committing  extortion.  He  cannot,  therefore,  be 
said  to  have  no  ostensible  means  of  subsistence  and  proceedings  should 
have  been  confined  to  section  1 10.  (6)  The  accused  was  ordered  to  execute 
two  bonds  one  for  a  period  of  six  months  and  the  other  for  a  period  of  one 
year.  Both  these  bonds  would  date  from  the  date  of  the  order.  In  that 
case  the  order  making  the  period  of  imprisonment  in  default  commence 
the  one  after  the  expiry  of  the  other  would  seem  to  be  illegal.  " 

Per  Oubiam  : — We  do  not  think  that  the  Magistrate  could  legally 
amalgamate  sections  109  and  1 10  of  the  Code  of  Criminal  Procedure  and 
require  the  execution  of  two  bonds  for  good  behaviour  for  an  aggregate 
period  of  18  months  and  in  default  of  the  same  being  furnished  commit 
to  prison  for  18  months'  rigorous  imprisonment.  At  any  rate  in  such 
a  case  the  provisions  of  clause  2  of  section  123  should  have  been  observed. 
We  reverse  the  order  requiring  the  bond  for  the  period  of  six  months. 


9  December  1897.  Parsons  &  Banadb,  JJ. 

Queen-BmppeMi  v.  Bha^ria  Bhaoo.* 

Beformatory  Schools  Act  {VIII  of  1S97),  Sec.  S^ Juvenile  qffender^Magietrate,  epeeiallp 
authorized* 

Where  an  aecased  who  wai  convieted  of  the  offences  ander  sections  454  and  380^  Indian 
Ptonal  Code,  and  sentenced  to  one  year's  rigorons  imprisonment,  hnt  being  14  years  old  was 
directed  to  be  deuined  in  the  Reformatory  for  the  period;  the  High  Conn  rerersed  this  latter 
direction  on  the  gronnda  that  the  Magistrate  had  not  bsen  specially  anthorined  and  that  the 
^rder  was  opposed  to  the  prorisions  of  leetion  8  of  the  Act. 

The  accused,  in  this  case,  was  con  victed  of  the  offences  of  house-break- 
ing and  theft  in  a  dwelling  house  and  sentenced  under  sections  454  and 
380,  Indian  Penal  Code,  to  undergo  rigorous  imprisonment  for  one  year  for 
each  of  the  two  offences,  that  is,  for  two  years  in  the  aggregate.  As  the 
offender  was  14  years  of  age,  the  Magistrate  directed  him  to  be  detained 
in  the  Reformatory  instead  of  undergoing  his  sentence  of  imprisonment, 
under  section  7  of  Act  V  of  1876.  This  order  was  opposed  to  the  provisions 
of  the  New  Act  VIII  of  1897,  the  District  Magistrate  referred  this  case 
to  the  His:h  Court,  remarking.—"  (l)The  period  of  detention  ordered  is  of 
*CrtiiiffMil  BuUng  58  qf  1897.     Criminal  Reference  No.  116  of  1887 , 
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two  years,  Wliich  is  contrary  to^he  pi^ovi^iOns  of  section  8  (1)  of  ^ Act  YIII 
of  1897.  (2)  Not  being  st>ecially  empowered  as  laid  down  in  section  8  (S) 
of  Act  VIII  of  1897,  the  Magistrate  had  no  authority  to  order  detention 
of  a  convict  in  the  Reformatory.  " 

Ordbr  : — For  the  reasons  given  by  the  Dislirict  Magistrate  the  Court 
reverses  the  direction  passed  by  the  Magistrate  as  to  the  accused  being 
sent  to  a  Reformatory.  The  Court  has  no  Jurisdiction  to  reverse  the  sen^ 
tence  of  imprisonment  but  it  may  point  out  that  it  is  open  to  the  officer 
in  charge  of  the  prison  to  proceed  under  section  10  of  the  Reformatory 
Schools  Act,  1897,  if  it  applies  to  the  case. 


9  December  1897.  Pabsons  &  Rakadi,  JJ» 

Queen^BmppeiMi  v.  Kondl  Malhapl.* 

OrimifuU  Proeedure  Code  (Att  X  ^  ISSS),  8ee»  Z49'^Btferenee^Magi§trat§» 
Where  a  Second  Class  Magistrate  refers  a  case  to  a  District  Magistrate  lander  MCtion  MS, 
Criminal  Procedure  Code,  the  latter  Magistrate  is  competentTto  deal  with  it  in  his  discretloB 
according  to  law. 

The  accused  was  placed  on  his  trial  before  a  Second  Glass  Magistrate 
on  a  charge  of  theft.  The  Magistrate  recorded  eyidence  for  the  proseou-^ 
tion,  and  the  accused's  statement.  The  accused  had  been  thrice  previously 
convicted  of  theft.  The  Magistrate  framed  a  charge  setting  forth  the  previoua 
convictions,  and  ordered  the  accused  to  be  tried  by  a  First  Glass  Magistra- 
te. The  District  Magistrate  of  Poona  thought  this  to  be  an  altogether 
irregular  proceeding,  and  referred  the  oase  to  the  BUgh  Court  observing : 
— *^  The  Magistrate  had  two  courses  open  to  him  ;  either  to  convict  the 
accused,  after  framing  a  charge  and  recording  his  plea  of  guilty,  and  then 
to  forward  the  accused  and  record  to  this  Court  under  Criminal  Procedure- 
Code,  section  349 ;  or  else  (the  proper  course  in  my  opinion)  to  stop 
proceedings  before  framing  a  charge,  and  to  send  the  accused  and  record 
to  this  Court  under  Criminal  Procedure  Oode,  section  346,  with  a  request 
that  the' accused  should  be  committed  for  trial.  " 

ORCfiftB. — The  Court  sees  no  reason  to  interfere.  Tlie  case  has  been 
referi^  to  the  District  Magistrate  under  section  349,  Criminal  Procedure 
Code,  and  he  is  competent  to  deal  with  it  in  his  discretion  according- 
to  law« 


•Criminal  Buttng  64  of  1897.    Criminal  Reference  No.  12S  of   1S97 . 
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1898. 

20  Jamuwy  2B08.  Pabsovs  &  Ravadi,  JJ. 

'Queen^fimppess  v.  fittMkh  ClMmd.t 

BmbBvAhkari  Act  {Bam.  Aet  Vftf  lB19),8ee,  48  (0)>M«wrm  telling^. 

It  Ib  na  offence  to  tell  Mbowra  flowers  withont  a  permit  except  in  the  area  in  wUcli 
Bombay  Act  III  of  1892  ig  in  force. 

The  mere  selling  of  Mhowra  flowers  to  pereons,  who  had  been  convicted  of  illicit  distilling 
is  not  in  itself  sufficient  to  jnetify  a  conTiotion  for  abetment  of  the  offence  of  maonfactoring 
Hqnor  mentioned  in  section  48  (c)  of  the  Bombax  Abkari  Act,  1878. 

The  accused  was  convicted  by  the  Pirst  Class  Magistrate,  at  Malegaon 
of  the  offence  of  abetment  of  an  offence  under  Section  43  (c)  of  the  Abkari 
Act  (Bombay  Act  V  of  1878),  and  sentenced  to  pay  a  fine  of  Bs  30.  The 
Sessions  Judge  of  Nasik  forwarded  the  record  and  proceedings  in  the  case 
to  the  High  Court  observing: — ^^ The  mere  selling  of  mAoiO'ra  to  persons 
who  had  been  convicted  of  illicit  distilling  is  not  sufficient  to  constitute 
the  offence  of  which  the  accused  has  been  convicted  in  this  case.  Proof 
that  the  mhowra  was  sold  to  the  buyers  to  help  them  in  their  work  of 
illegal  distillation  would  be  necessary/' 

Per  Curiam  : — It  is  no  offence  to  sell  Mhowra  flowers  except  in  the 
area  in  which  Bombay  Act  III  of  1892  is  in  force  and  the  mere  fact  of  a 
sale  would  no;:  be  in  itself  sufficient  to  justify  a  conviction  for  abetment 
of  the  offence  of  manufacturing  liquor  mentioned  in  Section  43  (c)  of  the 
Bombay  Abkari  Act  1878,  The  Court,  therefore,  reverses  the  conviction  and 
sentence  and  acquits  the  accused. 


W  January  1898.  Parsons  <ft  Banadb,  JJ, 

Queen-BmppeMi  v«  Kalkhuspo  OupmcUI.* 

Indian  Penal  Code  (XLVof  I860),  See.  AiB^MiMchief—Bai^f-'Doore,  breaking  open  of. 

An  agent  of  a  land-lord  accompanied  by  a  bailiff  broke  open  the  door  of  a  room  in  his 
chawl,  in  the  poBseesion  of  a  tenant,  in  execution  of  a  diAtrees  warrant  issaed  aganist  the  tenant 
for  non-payment  of  rent.    The  Blagistrate  convicted  the  aoeoeed  of  the  offdnoe  of  miochief:^ 

Heldt  (1)  that  the  conviction  could  not  stand ;  becanie  the  bailiff,  if  he  iafproperly  brolce  open 
the  door,  was  acting  xniBtalcenly  in  what  he  oapposed  to  be  his  dnty*  and  the  land-lord'e  a^^nt^ 
who  aMiited  him,  had  neither  the  intention  nor  the  Isnowl^ge  which  is  an  essential  in  the 
deinition  of  mischief : 

(2)  That  the  proper  remedy  of  the  complainant,  if  his  outer  door  was  improperly  broken 
open,  was  a  civil  action  for  the  trespass. 

'  QtkErc.  Whether  a  room  in  a  chawl  rented  by  a  particular  person  U  the  dweUing  house 
of  that  person  and  its  door  an  outer  door  whioh  a  bailiff  who  has  entered  the  chawl  cannot 
break  open  P 

Thb  facts  of  this  case  are  that  Kaikhusro  petitioner  >io.  1  held:a  power 

of  attorney  from  Mr.  R.  E.  Dadachanji,  for  purpose  of  collecting    rents  &c» 

^Orimnal  Buling  1  qf  1898.      C  riminal  Kefexence  Mo.  120  of  l897, 
•Criminal  Application  for  Revieion  No.  899  of  1897. 
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ofaohawl  situated  at  Tardeo  ia  Bombay.  The  complainant  was  one  of 
the  tenants  occupying  the  said  building,  and  as  he  did  not  pay  rent  for 
several  months,  a  Distress  Warrant  was  obtained  against  him  from  the 
Bombay  Court  of  Small  Causes,  in  due  course  of  law.  Pestonji,  petitioner 
Ho.  2,  as  a  bailiff  of  the  said  Court  was  entrusted  with  the  execution  of 
the.said  warrant.  In  pursuance  of  this  warrant,  certain  property  belong- 
ing to  the  complainant  and  lying  in  his  room  in  the  saidchawl,  was  seised 
on  the  6th  November,  1897.  On  the  18th  November,  the  complainant 
lodged  a  complaint  in  the  Court  of  the  Presidency  Magistrate  of  Bombay, 
alleging  that  the  petitioners  had  effected  a  seizure  cS  his  property  by 
forcing  open  the  door  of  his  room  which  had  been  locked. 

On  these  facts,  the  learned  Magistrate  found  petitioner  No.  I  guilty  of 
mischief  under  section  427,  Indian  Penal  Code,  and  petitioner  No.  2,  of 
an  offence  under  section  166,  Indian  Penal  Code.  The  following  were  his 
reasons:*-' 'The  accused  deny  that  they  broke  open  the  lock  and  it  is  con- 
tended that  even  if  they  did  they  were  justified  because  the  compound  gate, 
or  the  door  at  foot  of  the  chawl  stairs,  was  open,  and  having  peaceably  en- 
tered the  outer  door  they  are  authorized  to  break  open  inner  doors — cdawU 
as  a  rule  have  no  door,  they  have  a  Cv^mmon  staircase  which  gives  access 
to  passages  on  the  different  floors;  and  the  rooms  in  these  passages.  Each 
room  usually  forms  a  tenement  by  itself  and  is  in  the  'occupation  of  one 
man.  He  has  no  connection  with  any  other  room.  There  is  some  doubt 
whether  this  chawl  has  a  compound  gate,  or  whether  there  are  doois  at 
the  foot  of  the  common  staircase.  The  point  is  not  very  material  for  as  a 
fact  the  gate,  or  door,  wherever  it  is,  is  always  open.  The  mere  fact  that 
the  bailiff  peaceably  entered  the  gate,  and  came  up  the  common  stairs, 
would  not  give  him  a  right  to  break  open  the  door  of  any  tenant  whose 
room  was  locked.  If  that  were  so  tenants  in  chawh  would  have  no  pro- 
tection and  their  rooms  might  be  forcibly  invaded  at  any  time.  The  rule 
about  entering  outer  doors  applies  to  houses  in  the  occupation  of  a  person 
:and  obviously  he  cannot  protect  himself  or  his  goods  by  locking  up  inner 
doors.  In  the  case  of  chawls  the  only  part  in  the  tenant's  occupation  is 
'  his  own  tenement ;  the  room  or  rooms  for  which  he  pays  rent  and  where 
he  lives  and  his  goods  are  stored,  and  which  is  protected  by  his  locks. 
He  has  n»  concern  with  the  other  rooms  and  has  merely  a  right  of  way 
over  the  stairs.  I  hold  that  the  bailiff,  and  Eaikhusru  were  not  justified 
in  breaking  open  Rustomjee's  (complainant's)  lock  and  executing  the 
warrant." 

The  petitioners,  thereupon,  applied  to  the  High  Court  under  its 
extraordinary  jurisdiction. 
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Pbb  Curiam  : — We  are  not  agreed  as  to  whether  a  room  in  a  chawl 
rented  by  a  partioular  person  is  the  dwelling  house  of  that  person,  and 
its  door  an  outer  door  which  a  bailiff  who  has  entered  the  chawl  cannot 
break  open  under  section  56  of  the  Presidency  Small  Cause  Court  Act 
1882.  Weagree,  however,  that  the  conviction  cannot  stand.  There  can 
be  no  doubt  that  the  bailiff,  if  he  improperly  broke  open  the  door,  was 
acting  mistakenly  in  what  he  supposed  to  be  his  duty,  and  that  the 
landlord,  who  assisted  him,  had  neither  the  intention  nor  the  knowledge 
which  is  an  essential  in  the  definition  of  mischief :  see  section  79  and 
section  425  of  the  Indian  Penal  Code  and  the  remarks  ofMayneinthe 
Criminal  Law  of  India  at  page  360.  The  proper  remedy  of  the  com- 
plainant, if  his  outer  door  was  improperly  broken  open  in  the  present 
case,  is  a  civil  action  for  the  trespass.  We  reverse  the  convictions  and 
sentences,  acquit  the  accused  persons,  and  direct  the  fines,  if  paid,  to  be 
refunded. 


16  February  1898.  Parsons  Ss  Ranadb,  JJ. 

Queen-BmppeMi  v.  Hipashankep  Udayshankep.* 

Oriminai  Procedure  Code  {Act  X  AflSSS),  Seet.  170,  191  (o)^Magiitrai&^Cognizttnee  of 
an  qfence — JurUdiet%4m^Bolfbery^Dacoity'-<:ommtment, 

The  Police  aoting  nader  section  170,  Criminal  Procedare  Code,  tent  op  to  th?  Magiftrste 
only  one  man  charged  with  the  off«nce  of  rohberry^  The  Biagistrate  in  the  inqnirj  that  enened 
israed  warrants  for  the  arrest  of  four  more  pertons  becaore  of  certain  statements  which 
appeared  in  the  diary  of  the  Chief  Constable  and  of  the  eTidence  of  Uro  witnessts  examined  by 
him.    The  fonr  persons  applied  that  their  case  might  be  committed  to  the  Court  of  Sessions : — 

Held,  (1)  that  the  Magistrate  conid  not  be  said  to  have  uken  cognisance  of  an  offence 
against  the  four  applicants  npon  a  police  report ; 

(S)  that,  nnder  the  circnmsunces,  the  liagistrate  mnst  be  held  to  haTe  taken  cogniEance  of 
the  offence  against  tl^e  applicants  in  the  n>anner  contemplated  in  section  191  (e),  that  the 
provisions  of  the  last  paragraph  of  that  section  applied  to  the  case,  and  that,  therefore,  the 
applicants  were  entitled  to  ask  that  the  cape  shonld  be  committed  to  the  Conrt  of  Session. 

(8)  that  the  fonr  appUcants  baring  been  charged  with  haring  committed  robbery  in  the 
company!  of  the  first  accused,  the  offence  was  magnified  into  a  dacoity  for  which  offence  %. 
commitment  was  obligatory. 

Pbb  Curiam  :— We  do  not  think  that  the  Magistrate  can  be  said  to 
have  taken  cognizance  of  an  offence  against  the  four  applicants  upon  a 
police  report.  The  only  section  of  the  Criminal  Procedure  Code  which 
seem  to  relate  to  a  police  report  are  sections  156,  157,  169  and  170  and 
under  neither  of  these  was  any  action  taken  by  the  Police  in  the  present 
case  against  the  applicants.  The  Police  sent  up  under  section  170  one 
man  only  charged  with  the  offence  of  robbery,  the  Magistrate  ia  the  enquirv 
that  ensued  issued  warrants  for  the  arrest  of  the  applicants  because  (Xf 
certain  statements  which  appeared  in  the  diary  of  the  Chief  Constable 
*OnmiMl  BmUng  2  cf  189S.    Criminal  Application  for  Rerision  No.  s  of  189S. 

Digitized  by  VjOOQ  IC 


952  UmEtfiPQIRTKD  OBniNAL  CASBB;  [1898 

and  of  tbe  evidence  of  two  witnesseB  examined  by  him.  W6  think  that 
under  these  circumstances  the  Magistrate  must  be  held  to  ha^e  taken 
cognizance  of  the  offence  against  the  applicants  in  the  manner  menttcmed 
in  section  191  (o)  and  that  the  provisions  of*  the  last  paragraph  of  diat 
section  apply  to  the  case  so  that  the  applicants  were  entitled  to  ask  that 
the  case  should  be  committed  to  the  Court  of  Session. 

We  further  observe  that  in  the  charge  framed  by  the  Magistrate 
five  persons  are  charged  with  robbery.  But  a  robbery  by  five  personi 
would  amount  in  law  to  a  dacoity  so  that  it  is  not  understood  why 
the  charge  was  not  of  dacoity,  in  which  case  commitment  would  be 
obligatory.  We  reverse  the  order  of  the  Magistrate  and  direct  him  to 
commit  the  case  against  the  applicants  and  their  co-accused  to  the  Court 
of  Session  on  a  legal  charge. 


17  February  1898.  I'absoms  &  Bahadb,  JJ. 

Queen-Bmppess  v.  Balya  Dasrdu.* 

Indian  Evidence  Aei  {I  of  1S7S),  8ec».  24  and  ^S^Con/ession-^Foluntar^  eharaeter  of 
^onfemon, 

A  confession  to  bo  admitted  at  all  in  eridence  mast  be  proved  to  have  been  made  v^on- 
tarily ;  and  when  it  is  admitted  in  evidence,  it  has  to  be  dealt  with  like  any  othet  pices  d 
evidence,  anf  acted'OD  only  if  it  believed  to  be  true. 

A  confession,  thongh  made  vohintarilj,  by  an  accused  person  before  a  Magistrate  aad 
snbeeqnently  retracted,  is  not  sufficient  by  itself  to  justify  a  Sessions  Court  in  acting  upon  it. 

Beg.  V.  J<fra  Ha^  (1  jf  and  QueewBrnpreMS  v.  Oharpa  (S),  considered. 

Pbr  Curiam — The  Joint  Sessions  Judge  holds  that  ^^the  identification 
of  the  appellant  as  a  dacoit  though  probable  is  not  proved/*  He  has 
•convicted  on  a  confession  made  on  the  28th  September  to  a  First  Class 
Magistrate  but  retracted  on  the  2nd  October  before  the  same  Magistrate 
who  was  then  enquiring  into  the  case.  The  way  in  which  the  Sessioni 
Judge  has  dealt  with  that  confession  requires  some  notice.  Apparently 
he  thinks  tlsat  it  waw  onl  j  necessary  to  find  that  a  oonfession  ia  voiuntaiy 
to  justify  his  acting  upon  it.  He  quotes  in  support  of  his  opinion  the 
dAotum  (k  WeA^  J.  in  Beg.  Jora  Haeji  Bhaiji  Bupsang  and  Bhoga  Pm>(l). 
We  are,  however,  quite  sure  that  that  learned  Judge  intended  nothing  rf 
the  kind.  A  confession  to  be  admitted  at  all  in  evidence  must  be  proved 
to  have  been  made  voluntarily;  when  admitted  it  has  to  be  dealt  wit^ 
like  any  other  piece  of  evidence  and  acted  on  only  if  it  is  believed  to  be 
true.  The  risk  spoken  of  by  Wed,  J.  is  the  risk  of  the  Court  being  in- 
duced to  believe  an  untrue  statement.  In  Queen-Empreaa  v.  Oharia  a/nd 
others  (2),  the  above  rule  is  laid  down  very  clearly.    The  confessions  made 

H)nmiHal  B^ng  8  cf  189S.    Criminal  Appeal  No.  791  of  18S7. 
(1)  11  Bonu  H.  C^  948.    (8)  I.  L.  R.  19  Bom.,    78. 
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in  it  were  admitted  in  evidence  after  they  had  been  proved  voluntarily 
made.  They  were  then  oonndered^  along  with  the  other  evidence  and  be- 
cause they  were  believed  to  be  true  and  because  there  was  evidence  corro- 
borating them,  the  persons  who  made  them  were  convicted.  In  the 
present  case  the  confession  is  proved  to  have  been  voluntarily  made  and 
we  have  no  doubt  that  it  is  true.  Indeed  the  Sessions  Judge  though  he  has 
not  given  the  point  the  importance  it  deserved,  says  that  it  is  impossible 
that  it  is  untrue.    We,  therefore,  dismiss  the  appeal. 


17  February  1898.  Pabsoms  &  Eakadi,  JJ. 

Queen-Etappess  v*  BhikhL* 

Indian,  Penal  Code  {Act  XLFoflBW^  Sec.  ^IB^Bape— False  charges-Jurisdiction. 
Bape  it  an  offence  pnnishable  with  transportation  for  life  or  with  imprisonment  for  a 
term  which  may  extend  to  ten.  jears.    The  offence,  therefore,  of  making  false   charge  of  rape 
is  triable  ezclnsiyely  by  the  Conrt  of  Session. 

Tub  accused  charged  one  Sakhya  and  eight  others  before  the  First 
Class  Magistrate  of  Nasik  with  having  committed  rape  on  her:  the 
charge  was  adjudged  to  be  false  and  the  accused  were  discharged.  At 
this,  the  trying  Magistrate  sanctioned  the  prosecution  (section  195, 
Criminal  Procedure  Code)  of  Bhikhi  under  section  211,  Indian  Penal  Code, 
for  having  falsely  charged  Sakhya  and  others :  and  the  case  was  tried  by 
the  First  Class  Magistrate  of  Niphad.  The  District  Magistrate  of  Nasik, 
being  of  opinion  th&t  the  Magistrate  had  no  jurisdiction  to  try  the  case, 
referred  the  case  to  the  High  Court  under  section  438,  Criminal  Procedure 
Code,  1898 :  the  following  were  his  reasons : — '^  The  original  complaint 
related  to  rape,  viz.f  an  offence  punishable  with  imprisonment  for  10  years 
and  as  it  was  adjudged  to  be  false,  it  fell  under  section  211,  clause  2;  and 
an  offence  under  this  latter  clause  is  triable  by  a  Court  of  Session  and  not 
by  a  Magistrate.  The  trying  Magistrate  has,  however^  disposed  of  the 
case  himself  by  sentencing  her  to  15  days'  rigorous  imprisonment,  which 
term  the  accused  has  presumably  undergone.  This  trial  appears  to  be 
void  under  section  530,  clause  (p),  Criminal  Procedure  Code.  *' 

Pbr  Curiam. — The  charge  framed  by  the  Magistrate  and  upon  which 
he  convicted  the  accused  was  '^falsely  charging  certain  persons  with 
having  committed  the  offence  of  rape  under  section  376  of  the  Indian 
Penal  Code.  "  Rape  is  an  offence  punishable  with  tranportation  for  life 
or  with  imprisonment  for  a  term  which  may  extend  to  10  years*  The 
offence,  therefore,  of  making  false  charge  of  rape  is  triable  by  the  Court  of 
Session  exclusively  :   see  schedule  II  of  the  Criminal  Procedure  Code. 

We  annul  the  finding  and  sentences  and  order  the  accused  to  be 
committed  for  trial  on  the  charge  laid. 


^Criminal  Ruling  4  of  1S9S.    Criminal  Reference  No.  110  of  1897. 
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18  F$bruary  ^898.  Pabsons  &  Rahami,  JJ. 

Qu«eii-Bmppe08  v.  Oovlnd  Raffhu.* 

Criminal  Proc^dm^  Ood$  (Aei  X  of  ldn\  See.  41%^ A ppeal^PraetUe  and  Frocedmte. 

The  mere  faot  that  the  appellant  pleaded  gailty  before  the  trjing  Magistrate  it  not  by  itKlf 
a  BufSeient  reason  for  a  Seitionf  Jndge  to  reject  hif  appeal.'  It  might  be  a  ground  for  doing  so 
in  an  appeal  to  the  High  Court  where  the  oonvietion  is  bjr  a  Coart  of  Session  or  a  Preddenej 
Magistrate*  though  even  then  the  extent  and  legality  of  the  sentence  wonld  hare  to  be  considered 
in  appeaL  But  an  appeal  to  the  Coart  of  Session  lies  on  fact  as  well  as  on  law,  and  the  appeal 
shonld  have  been  disposed  of  in  a  legal  manner. 

Pbr  Curiam  : — The  Seasions  Judge  rejected  the  appeal  **  as  the  accu- 
sed pleaded  guilty  before  the  Magistrate".  That  might  have  been  a 
ground  for  rejecting  an  appeal  where  the  conviction  was  by  a  Court  of 
Session  or  a  Presidency  Magistrate,  though  even  then  the  extent  and 
legality  of  the  sentence  would  have  to  be  considered  :  see  section  412  of 
the  Code  of  Criminal  Procedure.  In  the  present  case  an  appeal  lies  on 
fact  as  well  as  on  law  and  when  made  it  should  have  been  disposed  of  in  a 
legal  manner. 

We  reverse  the  order  of  the  Sessions  Judge  and  direct  him  to  hear 
the  appeal. 


2S  February  1898.  Parsons  &  Bahadi,  JJ. 

In  P6  Subpao  Ramohandpa.t 

OHminal  Procedure  Code  {Act  X  qf  ISSi),  See.  iOO^Magietrate^^omplainant'^PraeHci, 

Where  a  complaint  is  made  before  a  Magistrate,  the  Magistrate  is  bound  to  examine  the 
compUinant  on  oath  and  then  to  proceed  according  to  law. 

Where  a  complaint  was  filed  regarding  the  conduct  of  a  Government  officer,  the  Magis* 
trate  called  for  a  report  from  the  officer  concerned,  and  feeling  himself  satisfied  with  it,  rejected 
the  complaint:— 

Held,  ihj^t  th3  action  of  the  Magistrate  in  calling  for  a  report  was  not  proper,  and  that  la 
anj  case  he  ought  to  have  heard  the  complainant  and  his  witnesses  liefore  acting  apon  any  state- 
ment made  hj  the  person  complained  against.  Baidya  Nath  Singh  ▼•  Mnehprati  (1)  referred  to* 

The  petitioner  presented  a  complaint  for  defamation  to  the  District 
Magistrate  of  Dharwar  against  Mr.  C.  Roper^  First  Class  Magistrate, 
alleging  that  he  had  been  conducting  a  criminal  case  before  the  said 
Magistrate  and  at  a  hearing  thereof  while  one  of  the  witnesses  for  the 
defence  was  being  examined  in  chief  he  requested  the  Magistrate  to  record 
an  answer  given  by  the  witness,  but  the  Magistrate  instead  of  doing  so 
said;  "you  sit  down  damned  beggar;''  he  thereupon  wrote  Mr.  Roper 
asking  him  to  apologise  for  his  conduct  but  he  (Roper)  took  no  notice 
of  the  letter.  The  District  Magistrate  summarily  dismissed  the  complaint 
after  perusing  the  report  asked  for  from  Mr.  Roper.  Against  this  dismissal 
the  petitioner  moved  the  High  Court. 

^Oriminal  BuHng  5  cf  1S9S.    Criminal    Application  for  Revision  No.  t»5  of  1S97, 
tCriminal  Application  for  revision  No.  4  of  1897.    (1)  I.  L.  B.,  14  Cal,  141. 
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Pbb  Curiam — We  return  the  complaint  for  lethal  disposal.  The 
Magistrate  was  bound  to  have  examined  the  complainant  on  oath  and 
then  proceeded  according  to  law.  The  action  of  the  District  Magistrate 
in  calling  for  a  report  was  not  proper — see  Baidya  NaJth  Singh  v.  MuiprcM 
and  others  (1),  and  in  any  case  he  ought  to  have  heard  the  complainant 
and  his  witnesses  before  acting  upon  any  statement  made  by  the  person 
<K>mplained  against. 


^4  Febrmry  1898.  Parsons  h  Banadb,  JJ. 

Queen-Empp6S0  v.  Dasrdu  JanaJI.* 

Criminal  Proeedwre  Code  {Aet  X  </188iX  8ee.  Z9i-'Whipping^I>oMbie  MenUnee. 

An  aecased  eannot  be  sentenced  to  a  doable   let  of  whipping,  where  he  if  oonyicted  oi  two 
offences. 

Per  Gubiam. — The  applicant  was  convicted  of  the  offences  of  house 
breaking  and  theft  and  sentenced  for  each  offence,  to  two  years'  rigorous 
imprisonment  and  15  stripes.  It  may  be  doubted  whether  the  double 
sentence  of  whipping  is  legal,  see  section  391,  Code  of  Criminal  Procedure, 
and  the  case  reported  at  7  Madras  High  Court  Report  Appendix  29;  Nas9vr 
Chumder  and  others  (2)  which  was  followed  in  Rutti/m  Bewa  Btbhur  and 
Jhowla  Buhwr  (3).  In  any  case,  however,  the  sentence  is  too  severe  for 
the  offence  even  with  the  previous  convictions. 

We  alter  the  sentences  to  one  of  two  years'  rigorous  imprisonment 
and  fifteen  stripes  for  both  the  offences. 


S  March  1898.  Parsons  &  Banaob,  JJ« 

Queen-EmppeMi  v.  Kplshnaji  Oanesh.1 

Indian  Ptndi  Code  (Aet  XLVof  1S60),  Sec.  HX^IUegal  graUfieattfm^Qffsnce. 

The  Accneed,  the  KHlkand  of  ft  villAge,  told  the  rjott  who  had  heen  given  a  grant;  of  tagav 
*bj  Government  that  he  had  worked  for  them  for  8  dajs  and  that  they  mnst  pay  him  IS  annas 
each  or  they  woold  get  into  trouble  and  in  coneeqnenee  the  ryott  paid  him  the  money  t— - 

fll^M,  that  the  accused  wai  properly  convicted  of  an  offence  nnder  section  ISl,  Indian 
Penal  Code,  as  he  made  nee  of  his  official  position  and  claimed  and  obtained  the  money  as  a 
reward  for  rendering  services  which  he  had  not  rendered  in  that  position. 

In  this  case  the  accused,  who  was  the  Kulkarni  of  the  village  of 
Malsiras,  was  charged  with  having  obtained  12  annas  for  himself  from 
one  Baku  who  had  just  obtained  Rs.  8  as  tag<Jm  in  consideration  of  his 
-having  written  out  the  necessary  papers  and  given  the  necessary  evidence 
to  enable  him  to  get  togfotri,  part  of  the  routine  work  of  a  £ulkarni.  For 
this,  he  was  convicted  by  the  First  Class  Magistrate  of  Poona  of  an  offence 
under  section  161  of  the  Indian  Penal  Code,  and  sentenced  to   undergo  one 

^Criminal  Ruling  7  cf  1898,    Criminal  Application  for  Revision  No.  41ft  of  1898. 
(1)  I.  L.  B.,  14  CaL,  p.  141.   (S)  9  W.  R.,  410.    (3)  24  W.  R..  7. 
tCriminal  Application  for  Revision  No.  24  of  1898. 
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month'B  rigorous  imprisonmeiit  mmI  to  pay  s  fine  of  Rb.  25.  On  appeal,  the 
Sesaions  Judge  of  Poooa  coafirmed  the  oonviction  aod  eeatenee :  tbe  follow* 
ing  were  his  rea80iis:--''The  counsel  for  the  aooused  urges  that  the  accuaed 
committed  no  ofibnoe  in  taking  the  14  annas  for  (1)  the  money  was  paid 
for  something  already  done  whereas  section  161  of  the   Iidian  Penal  Code 
refers  to  money  accepted  for  something  to  be  done  in  future,   and  (2)  the 
evidence  is  quite  consistent  with  the  money  having  been  paid  for  work  done 
by  the  accused  in  his  private  capacity.    For  instance,  accused  may  have 
written  petitions  for  Baku.  But  illustration  (c)  to  section  161  clearly  shows 
that  payments  for  past  services  are  covered  by  that  section  and  to  the  se- 
cond contention  the  answer  is  tiat  as  the  accused  who  is  the  Kulkami  of  the 
village  came  with  Baku  and  others  to  Saswad  when  they   went  to  get 
tagavi  the  natural  meaning  of  the  accused's  words  that  he  had  worked  for 
Baku  for  8  days  is  that  he  had  worked  for  him  officially  as  Kulkami   in  a 
manner  favourable  to   Baku's   interest  in   the   business  relating  to  the 
tagavi.    Further  the  accused  did  not  state  to  the  Magistrate  that  he  had 
been  paid  for  work  done  in  his  private  capacity  for   Baku   and  if  he   had 
so  worked  it   would   not  probably    have   been  necessary  for  him  to  use 
threats  to  Baku  to  get  the  money.     It  has,  I  think,  been  established   that 
the  accused  wh?  is  a  public   servant  accepted  12  annas  from  Baku  as  a 
rewaid  for  doing  in  a  manner  favourable  to  Baku  an  official  act    vig    for 
working  as   Kulkami  in  a  manner  favourable  to  Baku's  interest    in  the 
transaction  which  resulted  in  Baku's  getting  the  tagaH.  "     The  accused 
thereupon,  applied  to  the  High  Court  under  its  extraordinary  jurisdiction' 
Pee  Curiam:- The  evidence  shows    that  the    accused   who  is  the 
Kulkami  of  the  village  told  the  ryots  who  had  been  given  a  grant  of  taaavi 
by  Govemmeftt  that  he  had  worked  for  them  for  eight  days  and  that  They 
must    pay  him  12  annas  each  or  he  would  take  notice  of  it  and  they  would 
get  into  trouble  and  that  in  consequence  they  paid  him  the  money   but 
not   of  their  free   will.     It  thus  seems  clear  .hat  the  accused  made  use 
of  his  official  position  and  claimed  and  obtained  the  money  as  a  reward 
for  rendering  services   which  he  had  not   rendered  in  that  position  and 
thus  committed  the  offence  mentioned  in  section  161   of  the  Penal   Code 
In  any  other  view  of  the  oase  he  would  have  committed  extortion      It  ii 
not  necessary  for  us  to  express  an  opinion  on   the   point   raised  by   the 
defence  in   this   Court   for   the  first  time,  «a.,  that  he  was  paid  only  for    ~ 
services  rendered  by  him  in  his  private  capacity  and  for   which  he  could 
charge,  since  there  is  no  evidence  that  he  rendered  any  such  services  at  all 
We  dismiss  the  application. 
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10  March  1898.  Parsows  A  Bahadi,  W. 

Qaean-BmppeM  v.  San^Appa.* 

Criminal  Pn^edmre  €Me,  8m.  845,  M^-^Ompamnding  i^  (dreneei-^OmnfensaHon, 
Where  fto  offence  it  eompouDded  onder  the  proyiaioic  «f  section  845,  CrimioAl  Procedure 
Code,  a  Magistrate  it  not  competent  to  award  compenaation  nnder  tection  660,  Criminal  Proce* 
dare  Code,  The  compoeltion  of  an  offence  nnder  the  former  section  has  the  effect  of  an  acquittal 
hnt  it  is  not  snch  an  acquittal  as  to  hring  the  case  within  the  provislonB  of  section  560,  Crirai^ 
nal  Procedure  Code. 

In  this  case  the  offence  of  hurt,  section  323  of  the  Indian  Penal  Code, 
was  compounded  under  section  845,  Criminal  Procedure  Code,  but  the 
Magistrate  directed  the  complainant  to  pay  one  of  the  accused,  under 
section  660  of  the  Criminal  Procedure  Code,  Rs.  25  as  compensation  or  in 
default  to  suffer  seven  days'   imprisonment.    The   District   Magistrate  of 

Dharwar  forwarded  the  record  of  this  case  to  the  High  Court  observing: 

"  As  there  was,  in  this  case,  neither  a  discharge  nor  an  acquittal, 
section  560,  Criminal  Procedure  Code,  does  not  apply  so  as  to  enable  the 
Magistrate  to  award  compensation  to  the  accused  {vide  High  Court 
Criminal  Ruling  No.  29  dated  26th  July  1894).  " 

Pbr  Curiam. — In  this  case  the  order  of  the  compensation  is  illegal 
under  section  660,  Criminal  Procedure  Code.  The  offence  was  compounded 
under  the  provisions  of  section  345.  The  composition  of  an  offence  under 
that  section  has  the  effect  of  an  acquittal  but  we  think  that  it  is  not  an 
acquittal  so  as  to  bring  the  case  within  the  provisions  of  section  560.  We 
reverse  the  order. 


16  March  1898.  Parsons  <fe  Rafadb,  JJ. 

In  P6  VaUi  BfahomecLt 

Criminal  Proeedure  Code,  See.  517— DifjMio/  ijf  property^Magittrate^JwritdicUon. 

It  it  not  oompeteDt  to  a  Magistrtte  to  pae9,  before  a  trial  is  concladed,  ao  order  diBpoeinr 
of  the  property  in  respect  to  which  an  offence  is  committed. 

(Section  617,   Criminal  Frocedare  Code,  provides  that  such  an  order  shall  not  be  carried 
oat  at  once  in  cases  which  are  appealable. 

In  this  case  a  person  was  charged  with  theft  in  respect  of  gold  and 
silver  ornaments  belonging  to  the  complainant,  under  Section  380  of  the 
Indian  Penal  Code,  and  one  X  was  charged  with  having  dishonestly  re- 
ceived  and  disposed  of  them,  under  sections  411  and  414  of  the  Indian 
Penal  Code.  In  the  course  of  an  investigation  the  Police  seized  from  the 
applicant  ingots  of  gold  and  silver  into  which  they  alleged  the  applicant 
had  converted  the  ornaments  which  had  been  pledged  to  him  by  X.  The 
person  accused  of  theft  was  convicted  on  the  6th  December  1897,  and  the 
Magistrate  on  the  very  day  ordered  r  he  gold  and  silver  seiaed  by  the 


^Criminal  Ruling  8  of  ISW,     Criini    .1   inference  No.  S  of  ISfS. 
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Police  to  be  made  over  to  the  complainant.  The  proceedingg  against  X 
were  adjourned  and  the  trial  concluded  with  his  conriotion  on  the  8th 
December  1897.  The  applicant,  thereapon,  moved  the  High  Court  in  its 
Criminal  Revisional  Jurisdiction,  to  revise  the  order  of  the  Magistrate  re- 
garding the  disposal  of  the  gold  and  silver  seized  from  him. 

Peb  Ottbiam: — ^The  Magistrate's  order  mentions  ornaments,  and 
there  is  nothing  in  the  case  which  shows  that  the  property  found  with  the 
applicant  was  not  the  ornaments  of  the  complainant  but  the  bullion  into 
which  the  ornaments  had  been  converted.  From  the  arguments  addressed 
to  us  on  behalf  of  both  parties  it  appears  that  what  was  deposed  to  by 
Police  Inspector  Power  as  produced  by  the  hora  (the  applicant)  was  not 
ornaments  but  bullion  though  the  memo  of  the  evidence  has  it  that  a 
portion  of  the  property  pledged  by  the  accused  No.  2  was  produced. 
However  assuming  that  the  order  of  the  Magistrate  which  mentions 
ornaments  only,  includy  property  into  which  the  ornaments  may  have 
been  converted,  it  is  clearly  illegal  since  it  was  made  before  the  trial  was 
concluded.  It  was  made  on  the  6th  December  whereas  the  2nd  accused 
was  not  convicted  till  the  8th  December.  We  must,  therefore,  reverse  the 
o  rder  and  direct  the  Magistrate  to  pass  a  fresh  order  according  to  law. 
As  an  appeal  lay  in  the  case  the  law  provides/ that  the  order  shall  not  be 
-carried  out  at  once,  but  if  it  has  been  then  it  would  seem  that  no  restitu- 
tion is  possible  if  a  contrary  order  be  passed.  This,  however,  will  be  for 
the  Magistrate  to  decide. 


t4  March  1898.  Parsons  &  Ranadb,  JJ. 

Queen-Bmprefls  v.  Rahlmatkha.* 

OrimUuU  Proeedure  Code,(Aet  X  af  ISSS),  ^ae.,  ^^'--CompensaUon  9rd$r^^ndUn  Pm«I 
4fode  (Act  XLVof  1860),  89€.  188. 

The  acdued  took  hU  siBter  who  wab  BaffiBring  from  plague  into  a  town  without  iuformlng 
ihe  authoritieB  about  It:  he  wib,  thereupon,  conyioted  bja  Magistrate  of  an  offence  under 
section  188,  Indian  Penal  Code,  and  was  sentenced  to  pay  a  fine  ofBf.  SO.  The  Magietrate 
further  ordered  that  out  of  the  fine  bo  recovered  fie.  10  should  be  paid  to  the  Municipalitj  at 
4amage8  oa  account  of  the  expenses  incurred  bj  the  Municipality : — 

Heldt  that  the  order  of  compensation  was  illegal 

The  accused  took  into  the  town  of  Qhodnadi  his  sister  who  had  been 
suffering  from  plague.  She  was  concealed  in  a  bullock  cart  containing 
boxes  of  kerosine  oil  and  no  information  was  given  to  the  Municipal 
authorities  although  this  was  required  under  the  Plague  Rules  issued  by 
the  Chief  Plague  Authority  for  the  town  of  Sirur.  The  Second  Glass 
Magistrate  of  Sirur  tried  the  case  and  convicted  the  accused  of  the  offence 
of  disobedience  of  orders  lawfully  promulgated   by  a  public   servant  under 
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section  188,  Indian  Penal  Code,  and  sentenced  him  to  suffer  one  month's 
simple  imprisonment  and  to  paj  a  fine  of  Rs.  20  or  in  default  to  suffer 
further  imprisonment  for  seven  days.  The  Magistrate  further  ordered 
under  section  545 ,  Criminal  Procedure  Code,  that  out  of  the  fine  if  recover* 
ed  Ks.  10  should  be  paid  to  the  Municipality  of  Sirur  as.  damages  on 
account  of  the  expenditure  incurred  in  disinfecting  the  house  in  which  the 
accused  brought  his  sister  and  also  the  surrounding  houses.  The 
District  Magistrate  referred  this  case  to  the  High  Court  remarking : — 
*'  It  appears  doubtful  to  the  District  Magistrate  whether  the  order  as 
regards  compensation  under  section  545,  Criminal  Procedure  Code,  can 
hold  good,  as  no  injury  was  directly  6aused  by  the  offence  of  disobeying 
an  order  promulgated  by  a  public  servant  and  that  the  rtol  complainant 
was  the  Plague  Authority  whose  order  was  disobeyed  and  not  that  of  the 
Municipality. " 

Pbr  Cobiam  : — The  order  that  out  of  the  fine  when  recoverd  Rs.  10 
should  be  paid  to  the  Municipality  as  compensation  on  account  of  the 
expenditure  incurred  in  disinfecting  the  house  into  which  the  accused 
brought  the  case  of  plague  is  reversed  as  illegal.  Assuming  that  the 
offence  caused  injury  by  polluting  the  house  the  Municipality  could  not  by 
civil  suit  have  recovered  from  the  accused  the  cost  of  disinfecting  it. 


4  April  1898.  Pabsons  &  Ranads,  JJ. 

Queen-BmppeMi  v.  Rsu>Ji  Mopeshwap.* 

Criminal  Procedure  Code,  8ec9.  476-478— SancCtVm  to  Prosecute-^Oommittal  to  a  Magit* 
trate^Sitbcrdinate  Judge*9  power  to  try  the  ease  himself. 

Where  a  Subordinate  Judge  being  of  opinion  t ha ( certain  docnments  produced  before  him 
were  forgeries,  sends  the  case  against  the  applicants  to  be  dealt  with  by  a  First  Glass  Magls* 
trate  under  section  476,  Criminal  Procedure  Code,  and  the  Magistrite  discharges  the  accused 
under  section  209,  the  Subordinate  Judge  ia  not  entitled  to  rcrite  the  proceedisgs  against  them 
under  section  47S,  Criminal  Procedure  Code. 

It  is  clearly  stated  in  Section  478,  Criminal  Procedure  Code,  that  the  procedure  therein 
prescribed  is  only  alternative,  that  is  to  say,  that  the  Court  may  itself  proceed  under  it  instead 
of  sending  the  case  to  a  Magistrate  under  section  476,  but  the  section  gives  no  power  to  a 
Court  on  failure  of  one  to  adopt  the  other  mode  of  procedure. 

Pbe  Curiam:— The  Subordinate  Judge  on  the  11th  March  1897  sent 
the  case  against  the  applicants  for  inquiry  or  trial  to  the  Magistrate 
under  the  proYisions  of  section  476  of  the  Code  of  Criminal  Procedure  and 
that  Magistrate  on  the  20th  October  1897  discharged  the  applicants  under 
section  209.  The  Subordinate  Judge  has  now  proceeded  to  revive  the  casa 
by  dealing  with  the  applicants  under  section  478.  We  are  of  opinion 
that  he  had  no  jurisdiction  to  do  this.  It  is  clearly  stated  in  section  47& 
that  the  procedure  therein  prescribed  is  only  alternative,  that   is   to   say 
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that  the  Court  may  itself  proceed  under  it  instead  of  sending  the  case  to 
a  Magistrate  under  section  476,  but  the  section  gives  no  power  to  a 
Court  on  failure  of  one  to  adopt  the  other   method  of  procedure. 

We  quash  the  order  of  the  Subordinate  Judge  dated  the  20th  January 
1898  in  the  case  of  each  of  the  applicants. 


4  April  1898.  Pabsohs  &  Banadk,  JJ. 

Queen-Emppess  v.  MofirhJi  Kuka.* 

Indian  Forest  Act  {FIT  o/1867),  8ec9, 35,  ri-^Fines^Bewards^  MagiHrate. 

The  payment  of  rewards  oat  of  fines  and  confiscations  eflRected  under  Neotion  S5,  Indian 
Forest  Act,  is  not  a  part  of  the  sentence,  hot  is  a  matter  for  the  Bxeentive  (Government  to  deal 
within  the  power  Tested  in  them  by  the  roles  framed  under  the  Act.  These  rules  gire  the 
Oovernment  the  power  to  pay  one  half  of  the  proceeds  of  fines  and  confiscations  by  way  of 
reward  without  any  order  cf  the  conricting  Court ;  and  unless  the  Biagistrate  so  directs  mere 
than  one-half  cannot  be  paid.  A  Magistrate,  therefore,  is  under  no  obligation  to  make  any 
direction  as  to  rewards  unless  he  thinks  that  more  than  one-half  should  be  paid  by  way 
«f  reward. 

The  accused  was  charged  ^ith  the  offence  of  trespassing  in  the 
Reserved  Forest  of  the  village  of  Nadhelav  without  a  permit  in  order  to 
search  for  his  missing  cattle.  He  had  an  ox  with  him.  The  complaint 
was  instituted  by  a  Round  Guard  under  the  orders  of  the  Divisional  Forest 
officer  through  whose  agency  the  conviction  was  obtained.  Upon  these 
factSy  the  Third  Class  Magistrate  of  Dohad  convicted  the  accused  imder 
clause  (d)  of  section  25,  Act  YII  of  1878,  and  sentenced  him  to  pay  a 
fine  of  Rs.  2  ;  and  awarded  no  reward  to  the  complainant  as  the  conviction 
was  obtained  by  the  Divisional  Forest  officer.  The  District  Magistrate  of 
Panch  Mahals  made  the  present  reference  to  the  High  Oourt,  observing : 
^^  It  is  ccmpulsory  and  not  optional  under  the  subsidiary  Rule  1  of 
the  Rules  under  section  76  of  the  Indian  Forest  Act  of  1878  that  at  least 
one-half  of  the  proceeds  of  fine  and  confiscations  should  be  paid  as  reward 
to  the  «)fficer  through  whose  instrumentality  the  conviction  was  obtained. 
As  the  Magistrate  himself  states  that  it  was  through  the  Divisional  Forest 
officer,  the  latter  should  have  been  awarded  a  reward  under  the  above 
Sub-Rule" 

Feb  Oubiam— We  see  no  reason  to  interfere  because  the  Magistrate 
has  passed  no  order  setting  aside  a  moiety  of  the  fine  for  a  reward.  The 
payment  of  rewards  out  of  fines  and  confiscations  is  not  a  part  of  the 
sentence  but  it  is  a  matter  for  the  Executive  Oovernment  to  deal  with  in 
the  power  vested  in  them  by  the  rules  framed  under  the  Act.  These  rules 
give  the  Oovernment  the  power  to  pay  one-half  of  the  proceeds  of  fines 
and  CO  fisoations  by  way  of  reward  without  any  order  of  the  convicting 
•Crvmnal  lUUing  18  qf  1898.    Criminal  Beference  No.  21  of  1898. 
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Oourt  (  See  Criminal  Ruliug  46  of  the  13th  October  1892 )  more  than  one- 
half  cannot  however  be  pajid  nnless  the  Magistrate  so  directs.  There  is, 
therefore,  no  necessity  for  a  Magistrate  to  make  any  direction  unless  he 
thinks  that  more  than  one*half  should  be  paid  by  way  of  reward. 

4  April  1898.  Pabsons  &  Bavadb,  JJ. 

Queen-BmnpeMi  v.  Bavabhal  Kesaptatn^'^t 

A  Hagistrate  has  no  jurisdiction  to  award  compensation  nnder  560^  Criminal  Procedure 
Code,  in  cases  where  the  offence  charged  is  not  triable  by  him* 

Thb  accused  was  charged  with  the  offence  of  mischief  by  fire  with 
intent  to  cause  damage  to  agricultural  produce  to  the  amount  of  Rs.  10  or 
upwards,  in  that  he  set  fire  to  and  destroyed,  straw  to  the  value  of  about 
Bs.  40,  the  property  of  the  complainant.  The  First  Glass  Magistrate  of 
Broach  discharged  the  accused  under  section  209,  Criminal  Procedure  Oode, 
and  ordered  that,  the  charge  being  a  vexatious  one,  the  complainant  should 
pay  him  the  ^um  of  Rs.  30  as  compensation,  or  in  default  sufiTer  simple 
imprisonment  for  30   days.     The   Sessions  Judge  of  Surat  submitted  the 

record  and  proceedings  in  this   case  to  the   High  Court  observing  : "  The 

order  to  pay  compensation  is  illegal,  inasmuch  as,  the  offence  being  one 
triable  exclusively  by  the  Court  of  Sessions,  the  Magistrate  had  no  power 
to  make  the  order  awarding  compensation,  because  the  offence  was  not 
triable  by   him,  section  560(1),  Criminal  Procedure  Code/' 

Order. — As  the  offence  in  this  case  was  triable  exclusively  by  a 
Court  of  Sessions  the  Court  thinks  that  the  Magistrate  had  no  jurisdiction 
to  award  compensation  under  section  560  of  the  Code  of  Criminal  Proce- 
dure.   The  Court  reverses  the  order. 


4  AfrU  1898.  Parsohs  <%  Ranadi,  JJ. 

Qtt^en-Etappess  v.  Lalbiu* 

IndiamPsnal  Ood«  (Aet  XLF  tf  ISSO),  Sec.  Sia-CAM  birth-^oneeaimetU  of  child 
htrtk-^Jwry^Acaccsor^^lrregularUp. 

The  gffence  contemplated  by  section  81S,  Indian  Penal  Code,  becomee  complete  when  the 
accneed  conceal!  the  birth  of  her  child  by  burying  the  body  of  child,  independently  of  the 
qnettkm  **  whether  inch  child  die  before  or  after  or  daring  in  birth.'* 

Where  a  See^ioof  Jadge  triei  a  cbarge  by  a  jury  instead  of  with  the  aid  of  aweioon,  the 
irregalarity  does  not  Titiate  the  trial,  which  can  be  treated  as  one  held  with  the  aid  of  assessors 
and  the  verdict  of  the  Jury  treated  as  their  opinion  as  assessors. 

Pbb  Curiam  : — The  Sessions  Judge  has  committed  the  irregularity 
of  trying  the  charge  under  section  318  of  the  Indian  Penal  Code  by  a 
Jury  instead  of  with  the  aid  of  assessors.     The  trial   on  that  ground 

iOfimmat  Ruling  14  of  1S98.    Criminal  Reference  17  of  189S. 
•Orimitud  Mmling  15  qf  ISSS.    Criminal  Appeal  No.  401  of  1897. 
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however  is  not  invalid  and  we  treat  it  as  one  held  with  the  aid  of 
assessorBy  taking  the  verdict  of  the  Jury  to  be  their  opinions  as  assessors. 
Upon  the  facts  there  can  be  no  doubt.  The  accused  confessed  that  she  buried 
the  body  of  the  child  which  died  soon  after  birth  in  her  house  and  went 
away  to  Petlad  locking  up  the  house.  The  evidence  of  the  Policeman  who 
entered  the  house  first  shows  that  the  body  was  buried.  The  pamchf  it  is 
true 9  says  that  he  saw  the  legs  protruding  but  that  evidently  Was  after 
the  Police  witness  had  removed  some  of  the  earth.  The  Sessions  Judge 
was  of  opinion  that  the  charge  under  section  318  could  not  be  sustained  if 
the  child  was  born  alive  (He  directed  the  Jury  <'  if  the  child  was  born  ali?e 
ypu  cannot  convict  under  section  318").  This  however  is  wrong.  He 
has  overlooked  the  words  used  in  section  318  '^  whether  such  child  die 
before  or  after  or  during  its  birth.  "  In  the  present  case  there  can  be  no 
doubt  that  the  accused  is  guilty  of  the  offence  specified  in  section  818  of 
the  Indian  Penal  Code  and  we  convict  her  of  it  and  sentence  her  to  six 
months'  rigorous  imprisonment. 

6  April  1898.  Pabsons  &  Rahadi,  JJ. 

Queen-Bmppess  v.  Ahmedkliaii.* 

Indian  P^nal  Code  {XLr of  \SM\  See.  872 --Oirl— Lee  to  hift^ProiUtuUpn. 

The  words  **Ut  to  hire"  in  Section  87S,  Indian  Penal  Code,  refer  to  a  making  orer  of  a 
minor  either  in  perpetuity  or  for  a  term  and  not  for  the  commiaeion  of  an  immoral  act  of 
sezoal  interconrse.   These  words  are  the  counterpart  of  the  word  **  hire  '*  in  Section  87S. 

QueeH'Smpre^i  y.  Sulee  Bemr  (i\  followed. 

Per  Curiam. — We  do  not  think  that  the  actions  of  the  accused  persons 
in  this  case  constitute  the  offence  mentioned  in  Section  372  of  the  Indian 
Penal  Code  or  abetment  thereof.  The  girl  was  above  12  but  under  16 
years  of  age.  She  was  deserted  by  her  husband  and  after  living  with  pros- 
titutes and  others  for  a  time,  finally  took  up  her  residence  in  the  brothel 
kept  by  the  accused,  well  knowing  their  occupation  and  there  prostituted 
herself  to  all  comers,  the  accused  apparently  by  what  Jaok$on  J.  in  Queen  v. 
Nowrjan  (1)  described  as  a  common  enough  arrangement,  housing,  feeding 
and  clothing  her  in  consideration  of  receiving  the  wages  of  her  prostitution. 
We  cannot  hold  that  the  accused  by  thus  receiving  money  let  the  girl  to 
hire  within  the  meaning  of  section  372.  These  words  have  formed  the 
subject  of  several  decisions  of  the  High  Courts  in  India  of  which  we.  may 
cite  the  last  only:  Qtieen  Empress  v.  Sukee  Rcmr  (2),and  they  have  been  held 
to  refer  to  a  maJcing  over  of  a  minor  either  in  pespetuity  or  for  a  term  and 
not  for  the  commission  of  an  immoral  act  of  sexual  intercourse.  It  seems 
clear  to  us  that  the  words  ''let  to  hire"  in  section  372  are  the  counterpart 

*Oriminal  Ruling  16  c/  ISOS.     Criminal  appeal  No.  69  of  189S  and 
Criminal  Review  No.  181  ot  1S9S. 
(1)  6  B.  L.  R.  App.  34,    (8)  I.  L.  R.  81  Cal.,  1897. 
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of  the  word  **  hire  **  in  section  373.  In  the  present  case  it  is  impossible 
to  hold  that  the  persons,  whom  the  girl  in  consideration  of  a  money 
payment  to  the  accused  allowed  to  have  intercourse  with  her,  hired  her 
and  so  committed  the  offence  mentioned  in  section  373  and  as  they  did 
not  hire  her  it  follows  that  the  accused  did  not  let  her  to  hire.  We  reverse 
the  conviction  of  both  the  accused  persons  and  acquit  them  and  direct 
their  discharge. 


5  May  1898.  x  Parsohs  Sf:  Stbaohet,  JJ 

Queen-Bmppess  v.  Nilappa  DayapiMUt' 

Indian  Penal  Code  (  Aet  XLF  qf  1S60),  See^  ^7'J^Public  spring^ Nullah^Fiih 
washing  of. 

The  water  of  a  nullah  does  not  oonstitote  a  •*  pablic  spring;"  the  fonling  of  the  water  of 
a  mUlaht  therefore,  by  washing  a  fish  therein  is  no  ofFence  under  section  277,  Indian 
Penal  Code. 

In  this  case,  the  Magistrate  convicted  the  accused  under  section  277, 
Indian  Penal  Code,  for  washing  a  fish  in  a  mMahy  and  sentenced  him  to 
pay  a  fine  of  Re.  1.  The  District  Magistrate  of  Dharwar  being  of  opinion 
that  the  conviction  and  sentence  was  illegal,  made  this  reference  to  the 
High  Court,  stating :— "  As  the  water  of  a  imiMah  does  not  constitute 
a  *  public  spring'  within  the  meaning  of  Section  277,  Indian  Penal  Code, 
(Criminal  Ruling  dated  1st  October,  1885  in  the  case  of  Hari  son  of  Bapu)^ 
the  fouling  of  the  water  of  a  nuUak  by  washing  fish  therein  is  no  offence 
under  that  section.  Section  61  of  the  District  Police  Act  has  not  been  made 
applicable  to  the  place." 

Obdbr— For  the  reasons  given  by  the  District  Magistrate  the  Court 
reverses  the  conviction  recorded  against  and  the  sentence  passed  upon  the 
accused  Nilappa  hin  Dayappa. 


^  May  1898.  Parsons  <fc  Stbaghbt,  JJ. 

Bat  Dahi  V.  Jagjivan  Vamalohand.* 

CHmincd  Procedure  Code  {Aet  V of  1S9S),  Bet.  56\^Juriidietion^Diitriet  Magistrate^ 
Transfer  of  ease, 

A  District  Magistrate  alone  has  jarisdietioii  to  entertain  a  complaint  and  make  an  order 
nnder  section  051  of  the  Code  of  Criminal  Procednre.  He  has  no  power  to  transfer  snoh  a 
«ass  to  a  Snb-Magistrate,  and  that  Magistrate  wonld  have  no  jurisdiction   therein. 

Per  Curiam. — A  District  Magistrate  alone  has  jiuisdiction  to 
entertain  a  complaint  and  make  an  order  under  section  551  of  the  Code 
of  Criminal  Procedure.  He  has  no  power  to  transfer  such  a  case  to  a  Sub- 
Magistrate  and  that  Magistrate  would  have  no  jurisdiction  therein.     We 

Criminal  Ruling  17  </lS9S«    Criminal  Reference  Nob  26  of  189S, 
*  Criminal  Ruling  IS  of  1898.    Criminal  Reference  No.  87  of  1S98. 
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A^tefdie  reverse  the  order  of  the  District  Magistrate  dated  18th  Februarf 
1898  ai^d  the  subsequent  proceedings  of  the  First  Glass  Ibgistrate  and 
direct  the  District  Illustrate  to  dispose  of  the  complaint  accordii^  to  law. 


SO  May  1898.  Pabsohs  ft  Stbachbt,  JJ. 

Queen-BmpP9Mi  v.  Rawal  Arab.* 

Indian  Penal  Code  (Jet  XLFo/ 1860),  See.  904A^Jttempt^M*rder. 
An  atkf  mpt  to  mnrder  contemplates  an  intention  to  mnrder  and  an  act  done  wbieh  if  it 
canted  death  wonld  amoont  to  murder  bnt  which  did  not  eanse  death. 

Ths  accused  in  this  case  was  a  convict  under  sentence  of  transporta- 
tion for  life  in  the  Yerrowda  Jail  the  set  the  planks  of  the  bed  on  fire  and 
when  called  upon  hy  a  convict-warder  to  extinguish  the  fire  with  some 
water  which  stood  in  the  cell,  be  refused  to  do  so  and  said  he  would  bum 
down  the  cell  and  would  kill  any  one  who  entered.  Subsequently^  the  lock 
of  the  cell  was  opened  and  the  warders  rushed  in  the  cell  to  seize  the 
accused.  Seeing  the  warders  had  efiectd  an  entrance,  he  seized  a  stone 
and  struck  the  deceased  warder,  Naru  Lingu,  with  a  stone  on  his  chest  and 
gripping  him  round  the  body  with  his  arms  he  squeezed  him  till  his 
victim  cried  out  that  he  was  killed.  The  other  warders  did  their  best  to 
efiect  the  release  of  Narsu  and  eventually  overpowered  the  accused,  but 
not  until  he  had  bitten  a  finger  of  Ismal  to  such  an  extent  as  to  render 
amputation  necessary.  The  Sessions  Judge  of  Poona,  upon  these  facts, 
convicted  him  of  an  ofience  under  section  307,  Indian  Penal  Code,  and  sen- 
tenced him  to  the  extreme  penalty  of  the  law. 

Per  Curiam: — It  is  somewhat  difficult  to  understand  the  conviction 
of  attempt  to  murder  for  the  injured  man  died.  An  attempt  to  murder 
contemplates  an  intention  to  murder  and  an  act  done  which  if  it  caused  death 
would  amount  to  murder  but  which  did  not  cause  death.  If  it  caused  death 
then  it  would  be  murder.  Here  we  can  only  suppose  that  the  jury  either 
misunderstood  the  law  or  thought  that  death  was  not  the  result  of  the 
injuries,  that  the  act  done  did  not  cause  death,  but  that  death  result^ 
from  some  other  cause.  According  to  the  medical  evidence  the  death  of 
the  warder  Narsu  was  due  to  cerebral  hemorrhage  and  secondary 
pneumonia.  The  pneumooia  is  not  said  to  have  been  the  result  of  any 
violence.  The  cerebral  hemorrhage  was  due  to  a  rupture  of  a  blood 
vessel,  that  rupture  was  not  caused  directly  by  any  violence  but  was  the 
result  of  excitement.  The  violence  used,  that  is  the  throwing  of  a  stone 
which  hit  the  deceased  on  the  chest  and  the  seizing  him  round  the  waist 
and  squeezing  him  would,  it  is  said,  have  caused  excitement  sufficient  to 
cause  the  rupture  of  the  blood  vessel  and  there  is  no  other  assignable 
cause  for  it.  We  have  then  to  consider  of  what  ofience  the  accused  is  guilty 
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in  doing  what  he  did.  It  is  olear  that  he  did  not  commit  murder  for  his  act 
cofties  within  none  of  the  provisions  of  section  300  of  the  Indian  Peilal  Code. 
It  ^a«  not  done  with  the  intention  of  causing  de^th,  the  bodily  iigury 
inflicted  was  tiot  sufficient  in  the  '  ordinary  coarse  of  nature  to  cauise 
deathy  and  the  act  was  not  known  to  be  so  imminently  dangerous  that  it 
must  in  all  probability  cause  death.  It  is  also  clear  that  the  accused  did 
not  attempt  to  commit  murder  because  the  act  which  he  did,  did  not 
amount  to  murder.  The  most  that  can  be  said  is  that  the  act  was  done 
*^  with  the  knowledge  that  it  was  likely  to  cause  death,  that  is  the  offence  of 
culpable  homicide  not  amounting  to  murder.  We  think,  taking  all  the 
circumstances  of  the  case  as  set  out  by  the  Sessions  Judge  in  his  charge  to 
the  jury,  that  this  is  the  offence  which  the  accused  must  be  held  to  have 
committed. 

We  musty  therefore,  decline  to  confirm  the  conviction  and  the  sentence 
of  death  passed  for  an  offence  under  section  307  and  we  annul  that  convic- 
tion and  convict  the  accused  of  an  offence  under  the  second  part  of  section 
304  and  sentence  him  to  5  years'  rigorous  imprisonment. 


;?  June  1898,  Pabsons  &  SiBACHBTy  JJ» 

Queen-Emppess  V.  Mahadu  Naffu.* 

Criminal  Procedure  Code  {Aet  V  of  1898),  See*  SM— Ptiiat  Ood^,  %ee,  %2i^E»eaped  eonviet^ 
exeeuHom  of  eenienee  on. 

The  acenBed,  who  was  a  life  conrict  under  aentence  of  traDRportation  for  marder,  wae 
cooTicted  under  section  S94,  Indian  Penal  Code,  of  attempting  to  escape  from  lawful  cnstodj,  and 
sentenced  to  foar  months*  imprisonment  which  the  convicting  Sftagiitrate  directed  to  commence 
immediately  :— 

Held,  ihnt  such  an  order  was  contrary  to  the  provisions  of  section  SSSofthe  Criminal 
Procednre  Code* 

The  accused  was  convicted  of  the  offence  of  attempting  to  escape 
from  lawful  custody,  section  224,  Indian  Penal  Code,  and  sentenced  to  four 
months'  rigorous  imprisonment  by  the  First  Glass  Magistrate  of  Bijapur. 
But  he  was  a  life  convict  imprisoned  in.  the  Bijapur  prison  and  was  then 
sentenced  to  transportation  for  murder.  The  "First  Glass  Magistrate  in 
recording  the  sentence  of  four  months'  imprisonment  directed  that  the 
sentence  '^  is  to  commence  immediately  and  should  be  carried  out  before  he 
is  sent  to  the  Penal  Settlement.  "  As  this  part  of  the  sentence  was  con- 
sidered contrary  to  the  provisions  of  secti  >n  396  of  the  Code  of  Criminal 
Procedure  by  the  District  Magistrate  of  Bgapur  he  referred  the  case  to 
the  High  Gourt  observing: — "The  Jailor  is  unable  to  carry  it  out —the 
accused  having  already  been  under  a  sentence  of  transportation  as  above 
stated  ;  while  the  sentencing  Magistrate  cannot  after  the  order  judicially 
•Criminal  Bmling  19  of  1S9S.    Criminal  Reference  No.  SS  of  189S. 
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reoorded  by  him  issue  an  amended  warrant.     I  "am,   tfierefore,  of  opiQi<m 
^hat  the  part  of  the  Magistrate's  order  quoted  above  should  be  quashed." 

Ordeb. — For  the  reasons  given  by  the  District  Magistrate  the  Court 
reverses  the  order  recorded  by  the  First  Glass  Magistrate,  Bijapur,  vk.y 
that  the  sentence  is  to  commence  immediately  and  should  be  carried  oat 
before  the  convict  is  sent  to  the  Penal  Settlement. 


£  Jufu  1898.  Parsons  &  Stbaghst,  JJ. 

Queen-Emppess  v.  Mallmya  Sanmukhaya.* 

Criminal  Procedure  Code  (Aot  Vof  ISStsX  8ee.  ^^^^Bvidenee-^ommitting  Magittrati, 
Altboogh,  eectlon  3S8,  Criminal  Procednro  Code,  allow e  the   eridence  of  a  witneti  taket 
before  a  committing  Magiitrate  to  be  treated  as  evidence  in  the  caae  in  the   Semions  Conr^  jc^ 
when  that  evidence  hat  been  retracted  in  the  latter  Coart,  it  woald  be  verj  unsafe  to  act  opn 
it,  nnleaf  it  it  clearly  proved  to  be  tme  by  some  independent  evidence. 

P£R  Curiam. — Section  288  of  the  Oode  of  Criminal  Procedure  allows 
the  evidence  of  a  witness  taken  before  a  committing  Magistrate  to  be 
treated  as  evidence  in  the  case  in  the  Sessions  Court,  but  we  think  when 
that  evidence  has  been  retracted  in  tbe  latter  Court  that  it  would  be  very 
unsafe  to  act  upon  it  unless  it  is  clearly  proved  to  be  true  by  some 
independent  evidence.  In  the  present  case  we  find  that  while  there  Ib 
corroboration  of  the  evidence  of  the  complainant  as  against  the  accused 
No.  1  there  is  n^ne  of  it  as  against  the  accused  No.  8,  and  he  does  not  seem  to 
have  been  mentioned  at  first  by  the  complainant  as  her  assailant.  We.  there- 
fore, reverse  the  conviction  of  the  accused  No.  2  and  acquit  him  and 
order  his  discharge. 

We  dismiss  the  appeal  of  the  accused  No.  1. 


16  Jm$  1898.  Pabsons,  Ao.  C.J.  &  Bakads,  I 

Queen-Bmppess  v.  Manekshaw  Maneherahaw.* 

Indian  Penal  Code  {Jet  XLF  of  IS60)  Sees.  1S8,  511,  ll^^Bpidemie  Dieeaeee  Aei 
(nitflS97)t6eee.  %  S^NoHfieation'^AUempt^Cifmce. 

Heldt  that  the  notifientlon  ieened  by  the  District  Biagistrate  did  not  appear  ca  be  a  nk 
imposing  quarantine  in  snch  a  way  as  to  make  it  an  offsnce  to  try  and  evade  qnarantine,  bat 
was  merely  a  notice  informing  persons  of  what  they  were  liable  to  nndergo,and  made  their  delsi- 
tion  legal,  so  that  they  coold  not  escape  detention  if  called  upon  to  undergo  It,  bat  did  asl 
compel  them  to  take  the  first  step,  and  offer  themselves  for  detention. 

Held,  aleOf  that  eyen  if  it  was  an  offence  for  persons  liable  to  be  quarantined  to  try  and 
evade  qnarantine,  the  accused  conld  not  be  said  to  have  abetted  er^n  an  attempt  at  evasion  tf 
quarantine  on  the  part  of  these  persons  until  the  latter  had  attempted  to  CTade  quarantine  aad 
Uie  former  had  assisted  them  in  so  doing. 

Peb  Gubiam. — The  accused  are  found  to  have  purchased  at  Broach 
two  extra  2nd  class  return    tickets  for  Ankleshwar  with  the   object  of 

"  •Oriminal  Buling  20  of  iS9S.    Criminal  Appeal  No.  17a  of  ib9S. 
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giving  them  at  Ankleshwar  to  two  passengers  in  the  train  from  Sanjan  in 
order  that  the  latter   might  avoid  being  quarantined  when  they  arrived 
at  Broach.    They  were  charged  with  an  attempting  to  disobey  a  quarantine 
rule,  but    the  Magistrate  acquitted  them,  holding  that  no  criminal  lia- 
bility had  been  incurred  since  no  attempt   had  been   made  to  transfer  the 
tickets,  their  possession  of  the  tickets  having  been  discovered  immediately 
they  arrived  at  Ankleshwar.     The  Local  Government  has  appealed  against 
the  order,  and  the  Public  Prosecutor  has  argued  that  the  charge  should 
have  been  abetment  of  the  offence  of  disobeying  a  quarantine   rule,   and 
that  the  abetment  was  completed  as  soon  as  the  two  extra   tickets  were 
purchased  and  the  accused  proceeded  to  Ankleshwar.    We  think   that  the 
order  of  acquittal  is  right.   On  the  first  place  it  does  not  appear  to  us  that 
any  rule  has  been  issued  imposing  quarantine  in  such  a  way  as  to   make 
it  an  offence  to  try  and  evade  quarantine.     What  is  relied  on  as  the   rule 
is  a  Notification  published  at  Oovernment  OazetU^  1897,  page  1897,  which 
says  that  certain  persons  coming  to  Broach  from  certain  stations  are  liable 
to  be  detained  for  observation  in  a  camp  appointed  for  tlie  purpose  for  a 
period   which   may  extend  to  ten  days.     This  seems  to  us  to  be  merely   a 
notice  informing  persons  of  what   they  are  liable  to  have  to  undergo.     It 
makes  their  detention  legal,   so  that   they  could   not   escape  detention  if 
called   upon  to  undergo  it,   but  it  does  not  compel  them  to  take  the  first 
step  and  offer  themselves  for  detention  ;  in  other  words,   it  does   not  order 
the  detention  of  any  persons,  or  say  that  if  they  do  not   offer  themselves 
for  detention  they   shall  be  punished.     In  the  next   place,   supposing   that 
it  is  an  offence  for  persons  liable  to  be   quarantined  to  try  and  evade 
quarantine,  we  think  that  the  accused  cannot  be  said  to  have   abetted  even 
an  attempt  at  evasion  of  quarantine  on  the  part  of  these  persons  until  the 
latter  had   attempted  to  evade   quarantine   and  the  former   had   assisted 
them  in  so  doing.    This  could  not  be  until  they  had  given  or  attempted  to 
give  them  the  tickets   they  had  purchased.     Here  the  parties   never   met 
each  other,  and  the  idea  of  giving  the  tickets  to  those   persons  was  aban* 
doned,  fell  through  in  fact  in  consequence  of  discovery,    before  the  persona 
for  whom  the  tickets  were  intended  ever  came  to  Ankleshwar.     We  think 
the  Magistrate  is  right  in  the  view  he  has*takea  of  this   part  of  the  case. 
We,  therefore,  dismiss  the  appeal. 


16  JunB  1898.  Parsons,  Ao.  C.  J.  <fe  Ranadi,  J^ 

Queen-Bmppess  v.  Kazl  FaJIoddin.* 

Criminal  Procedure  Code  (Jet  V  of  1898),  See.  l44^Magi»trate^lnquiry^ 
A  IfAgistrate  shoald,  before  pastiog  an  order  ander  sectioii  144  of  Ihe  Ode  of  Criminal 
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Proeedare,  alw^yt  hoM'  an  inquiry  nnd  deMrmine  wMeh  pnrly  hM  Um  lagftl  tig^ 
e9ff$«nd«d  fM  by  b^iM^  the  partiei,  and  then  praceet  the  party  he  findi  entitled  in  the 
aiwreiae  af  that  ri^ht^ 

In  this  case  th^  First  Class  Magistrate  of  Dhulia  issued  an  order 
under  section  144,  Criminal  Procedure  Code,  forbidding  the  Eazi  and  MuUa 
to  go  to  the  Idga  outside  the  city  of  Dhulia,  on  the  Bakri  Id,  and  direct- 
ing them  not  to  allow  others  to  do  so. 

Pbr  GuBiAil.— As  the  period  for  which  the  order  was  to  be  in  force 
has  expired  we  do  not  think  any  interference  with  it  is  now  called  for.  We 
will)  therefore,  only  point  out  to  the  Magistrate  that  his  order  appears  to 
be  of  doubtful  legality.  It  appears  that  there  is  some  dispute  between 
the  Kasi  and  Mulla,  each  claiming  to  have  the  right  to  read  the  Kudba 
first  on  the  Bakri  Id  at  this  Idga.  The  Magistrate  has  solved  the  knot  this 
year  by  issuing  an  order  forbidding  both  the  Kazi  and  the  Mulla  to  go  to 
the  Idga  on  the  Bakri  Id  day,  or  to  allow  others  to  do  so.  He  should 
rather,  we  think,  have  held  an  inquiry  and  determined  which  has  the  legal 
right,  and  then  have  protected  the  party  he  found  entitled  in  the  exercise 
of  that  right :  Abdocl  v.  Lucky  Narain  Mandul^  (1).  In  any  cftse  there  ii 
nothing  to  justify  the  eo^parte  issue  of  the  order,  and  it  would,  we  think, 
be  found  difficult  to  justify  the  general  prohibition  of  going  to  the  Idga  and 
the  injunction  against  allowing  others  to  go  there.  The  Mussalman  com- 
munity certainly  cannot  thus  be  deprived  of  a  right  of  worship  in  which 
they  ought  rather  to  be  protected. 


2  July  1898.  Pabsons,  Ag.  C.  J.  &  Banaps,  J. 

In  pe  Clive  Durant* 

CrimintU  Proeed^f  Ood$  {Act  V  ^f  1S98),  Etc.  S1^5ti/«i  framed  under  the  eeeUm^ 
Preeideney  Magietraie^Praeiiee, 

The  AppUoaat  filed  an  information  of  theft  before  the  Third  Preiidenej  Magietrate,  wlie 
ezamlaed  the  applieant,  and  then  thinlcing  that  the  eaee  coold  more  oonveniendj  be  triod  bj  tks 
Ohief  Presidency  Magistrate  returned  it  to  the  applicant  for  him  to  present  it  to  tliis  latter 
Magistrate  i— 

Hddf  that  Bale  9,  framed  under  section  SI,  Criminal  Procedure  Code*  did  nA  Justify  the 
action  of  the  Magistrate.  The  Rule  onlj  referred  to  a  division  of  work,  that  is  to  saj,  an 
alktmsnt  of  particular  cases  or  particular  d^s  and  hours  of  work. 

Thb  applicant  was  being  tried  before  the  Chief  E'residency  Magistrata ; 
during  the  pendency  of  these  proceedings,  the  applicant  applied  to  the 
Third  Presidency  Magistrate  for  process  against  two  persons  charging 
them  with  theft  and  various  other  offences  in  respect  of  certain  documefits, 
so»me  ci  which   were   exhibits   in  those    proceedings.     The    Magistrate 

having  examined  the  applicant  on  oath,  declined  to  take  cognizance  of  the 
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complaint  and  referred  it  for  disposal  to  the  Chief    Presidency  Magistrate. 
The  applicant,  thereupon,  applied  to  the  High  Oourt. 

Feb  Oubiam. — The  short  facts  of  this  case  are  that  an  information 
of  theft  was  laid  bj  the  applicant  before  the  acting  Third  Presidency 
Magistrate,  Mr.  Dastur,  who  examined  the  applicant,  and  then  thinking 
that  the  case  could  more  conveniently  be  tried  by  the  Ohief  Presidency 
Magistrate  returned  it  to  the  applicant  for  him  to  present  it  to  this  latier 
Magistrate.  It  is  this  return  order  which  is  objected  to  as  being  illegal 
and  unauthorised.  For  the  Grown,  rule  9  of  those  framed  under  section  81 
of  the  Code  of  Criminal  Procedure  and  published  in  Oovernment  Oazette, 
1894,  page  29,  is  relied  on  as  authorising  this  so  called  transfer  (for  that  is 
what  the  Chief  Presidency  Magistrate  calls  it  in  disposing  of  the  case)* 
I  do  not  think  that  rule  9  justifies  the  action  of  the  Third  Presidency 
Magistrate.  It  only  applies  to  a  division  of  work,  that  is  to  say,  an 
allotment  of  particular  cases  or  particular  days  and  hours  of  work  or  it 
may  be  of  localities.  We  set  aside  the.  order  of  the  Third  Presidency 
Magistrate,  returning  the  application  after  he  had  taken  cogaizance  o[  it 
by  examining  the  applicant,  and  direct  that  he  receive  it  and  dispose  of  it 
according  to  law. 


18  Jtdy  1898.  Pabsons  tfe  Bahadb,  JJ. 

Queen-Bmppess  v.  Dliondoo.t 

Ofdum  Act  {I  of  1878),  See.  9,  el  {•)--ImporHng  Opium. 

The  accused  went  on  bosinesB  into  foreign  territory  and  while  there  parchased  one  anna's 
worth  of  opinnu  He  ate  a  portion  of  it  there,  and  brought  the  rest  in  his  tnrban  into  British 
territory.    The  Magistrate  convicted  him  nnder  section  9,  ol.  {e)  of  the^Opinm,  Act,  1878  :— 

HMt  that  the  conviction  was  illegal. 
In  this  case  one  Dhondoo  residing  in  the  village  of  Babhulda  in 
Sindkheda  Talnka  had  gome  on  burinesa  to  Ehetia,  a  town  in  Badrani 
(foreign)  territory.  There  he  bought  one  anna's  worth  of  opium,  a  portion 
of  which  he  ate  while  he  was  in  that  territory.  When  he  returned  to  British 
territory  on  his  way  home,  he  had  in  his  possession  45  grains  of  opium. 
As  the  bringing  of  it  into  British  territory,  was  an  importation  in  the 
sense  of  the  Opium  Act  the  man  was  prosecuted  by  a  subordinate 
of  the  Abkari  Freventive  Establishment.  The  Second  Glass  Magistrate 
of  Shahada  into  whose  jurisdiction  the  importation  took  place  convicted 
him  and  sentenced  him  to  pay  a  fine  of  Rs.  5.  He  also  ordered  the 
confiscation  of  the  turban  in  which  the  opium  was  stowed.  The  District 
Jlagistrate,  being  of  opinion  that  the  conviction  was  illegal,  made  this 
refrence  to  the  High  Court,  observing: — "But  in  view  of  Qcvernment  Resolu- 
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tion  No,  8776  dated  29tli  November,  1893,  Revenue  Departmenti  tbe  pro- 
fiecutioa  ought  not  to  have  been  instituted  at  all.  I  find  that  the  fine 
is  heavy  and  that  the  order  of  confiscation  is  harsh  in  consideration 
of  the  nature  of  the  offence  the  man  committed.  I  think  that  the  fine  may 
be  reduced  to  one  anna  and  that  the  order  of  confiscation  be  cancelled/' 

Ordbb. — ^For  the  reasons  given  by  the  District  Magistrate  and  in 
view  of  the  Government  Resolution  quoted  by  him  and  of  the  very  small 
quantity  of  opium  (45  grains)  imported  by  the  accused^  the  Court  reverses 
the  conviction  recorded  against  and  sentence  passed  upon  Dhondoo  tfolad 
Sub^ji  and  cancels  the  order  of  confiscation. 


f^l  July  1898.  Pabsons  A  Rakadb,  JJ. 

Queen-Bmppess.  v«  Tulshya  Bahlpu«* 

Criminal  Proeedwre  Cod§  {Jci  V^f  IS9S),  See«.  1SS,  S97^CoiMiirr«fii  «sii^Mce#^/fMi»citt 
Pm0{  QtiAe^  {Jet  XL  ro/ 1860),  See,  SI4. 

The  accaiedt  whik  ondergoing  six  months*  rigoroni  imprisonment  under  section  1S3, 
Criminal  Procednre  C«»de,  in  default  of  giring  senirity  for  good  behayionr,  was  oonricted  of  at 
offence  onder  section  SS4,  Indian  Penal  Code  and  sentenced  to  two  months'  rigorous  imprison* 
ment.  The  Magistrate  directed  the  latter  sentence  to  commence  after  the  termination  of  the 
first  sentence. 

Heldf  that  the  sentence  for  the  substantire  off<ence  must  commence  at  once  and  could  not  be 
postponed  to  take  effect  at  the  expiration  of  the  sentence  of  imprisonment  which  die  accused  was 
at  the  date  of  the  eonriction  undergoing  in  default  of  giring  security  for  good  behaviour. 

The  accused,  Tulshya,  was  ordered  by  Mr.  Ghosal,  Magistrate  Rrst 
Class,  on  April  15,  1898,  to  furnish  security  for  good  behaviour  for  six 
months  and  in  default  he  was  directed  to  suffer  rigorous  imprisonment 
for  six  months.  On  18th  April  he  was  convicted  by  the  same  Magistrate 
under  section  224  of  the  Indian  Penal  Code  and  was  sentenced  to  two 
months'  rigorous  imprisonment.  The  imprisonment  was  ordered  to 
commence  after  the  accused  had  furnished  the  security  required  of  him  or 
after  he  had  undergone  the  six  months'  rigorous  imprisonment  awarded 
under  section  123  of  the  Criminal  Procedure  Code.  The  Sessions  Judge 
of  Ahmednagar,  submitted  to  the  High  Court  the  proceedings  in  this  case 
observing: — "  The  word  *  sentence  '  in  section  397  of  the  Criminal  Proce- 
dure Code  does  not  apparently  include  an  award  of  imprisonment  under 
section  123.  The  Magistrate  was  not,  therefore,  bound  by  section  397 
to  direct  that  the  term  of  imprisonment  for  the  offence  under  section 
224*  should  commence  on  the  expiry  of  the  term  of  imprisonment  in  default 
and  I  not  aware  of  any  other  section  in  the  Criminal  Procedure  Code  which 
authorises  a  Magistrate  in  passing  a  sentence  of  imprisonment  for  aa 
offence   to  defer  its  commencement  to  some  future  time.    The  Magistrate's 
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action  in  postponing  the  execution  of  the  sentence  of  imprisonment  passed 
under  section  224  seems  illegal.  " 

Pbr  Curiam.— This  a  case  not  expressly  provided  for  by  the  Code 
but  we  think  that  the  Sessions  Judge  is  right  and  that  a  sentence  for  a  sub- 
stantive offence  must  commence  at  once  and  cannot  be  postponed  to  take 
effect  at  the  expiration  of  the  sentence  of  imprisonment  which  the  convicted 
person  was  at  the  date  of  the  conviction  undergoing  in  default  of  giving 
security  for  good  behaviour.  We,  therefore,  alter  the  order  and  direct  that 
the  sentence  commence  from  the  date  thereof. 


£8  My  1898.  Parsons  <fe  Ranidb,  JJ 

Queen-Emppess  v.  Takobo.* 

84  &  86  Vie.  c  100,  9,  47—86  &  87  Fic.  e.  ^-^  Whipping^Imptisonment^  Double 
$entenee. 

The  acoased  asaanlted  one  Zena  with  intent  to  know  her  nnlawfally  and  carnally,  and 
wae  eonyicted  by  the  Conralar  Gonrt  of  Uganda  and  sentenced  to  rigorons  imprisonment  for 
two  yeare  and  to  80  lashes: — 

Heldt  that  the  Statute  penalising  the  offence  did  not  permit  a  double  seBtenoe  for  the  offence. 

Per  Curiam: — Although  the  Consular  Court  in  the  Uganda  Protectorate 

has  not  mentioned  the  law   under   which  it  makes  this  reference,  it  is 

apparently  one  under  Art.  74  of  the  Africa  Order  in  Council,  1889,  and  we 

peal  with  it  as  such. 

The  case  is  one  in  which  the  accused   person   has  been   convicted   of 
assault  upon  one  Zena   and  having  beaten,   wounded  and  ill-treated  the 
«aid  Zena  with  intent  to  know  her  unlawfully  and  carnally  and  sentenced 
to  receive  20  lashes  with  a  whip  and  to  be  imprisoned  and  kept   to  hard 
labour  for  two  years.     No  reasons  are  given  for  the  conviction  but  having 
ourselves  perused   the   evidence   we   are   satisfied  that  the  conviction  is 
proper.    We  feel  doubts,  however,  as  to  the  legality  of  the  double  sentence. 
The  Consular  Court  has  not  stated  the  enactment    which  has  declared  the 
•offence  or  defined  its  punishment  as  it   should  have  done  both  in  the 
charge  and  in  the  sentence.    The  statute  however  dealing  with  the  case 
appears  to  be  24  &  25  Vic.  c.  100,  s.  47  amended  by  27  &  28  Vic.  c.  47. 
It  provides  for  a   maximum  sentence  of  penal  servitude   for  five  years 
or  of  imprisonment  for   two    years.     It  does  not  authorise  a  sentence  of 
whipping  either  alone  or  in  addition  to  the  sentence  of  penal  servitude. 

26  &  27  Vic.  c.  44  authorises  a  sentence  of  whipping  only  in 
•oase  of  conviction  under  section  21  of  24  &  25  Vic.  c.  100  which 
this  is  not.  Neither  is  this  a  conviction  after  a  previous  conviction 
.for  felony.    We  therefore  set  aside  the  sentence  of  whipping. 


^Criminal  Keferenee  Mo.  7S  of  1S9S. 
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4  August  1898.  ,  Pabsons  &  Bivadi,  JJ*^ 

Queen-Emppeos  v.  Ba^ras  Asmal  Adam.* 

Criminal  Proeedwre  Codes  {Act  V  of  1898    and  Act  X<^  188S)-/oiii#  Judge^Ad^wndi; 
Judge. 

Eeld^  that  a  Joint  SeMions  Judge  under  the  Grimioal  Procedure  Code  of  188S,  wae  invested 
with  the  powers  of  an  Additional  Sessions  Jndge  under  the  Code  of  18M,  in  yirtae  of  the 
Qi»yetnnient  Notification  dated  S8th  May  1898. 

Parsons,  J :—  In  the  matter  of  this  reference  Mr.  Lord  has  refused 
urisdiction  on  the  ground  that  although  he  was  a  Joint  Sessions  Judge 
under  the  Oriminal  Procedure  Code  of  1882  the  jurisdiction  of  an  additional 
Sessions  Judge  is  not  continued  to  or  conferred  upon  him  by  the  Code  of 
1898  which  has  just  come  into  force.  At  the  hearing  of  the  reference  the 
Grown  only  has  been  represented.  It  appears  that  Mr.  Lord  was  appoint- 
ed Joint  Sessions  Judge  under  section  9  of  the  Code  of  Criminal  Procedure 
1£82|  on  the  26th  May  1898  (see  Notification  published  at  Oovemment 
Gazette,  1898,  page  477).  Section  8  (2)  of  the  Code  o[  1898  provides  that 
the  expression  Joint  Sessions  Judge  in  Section  9  of  the  Code  of  1882  shall 
mean  Additional  Sessions  Judge.  Section  2  (2)  of  the  same  Code  provides 
that  all  Notifications  published  and  appointments  made  under  the  Code 
of  1882  shall  be  deemed  to  have  been  published  and  made  under  the  corres* 
ponding  section  of  this  Code.  The, appointment  of  Mr.  Lord  by  the  Notifi- 
cation ofthe  26th  May  1898  must,  therefore,  be  deemed  to  have  been  made 
under  Section  9  (3)  of  the  Code  of  1898  and  to  have  appointed  him  under  that 
section  an  Additional  Sessions  Judge  by  reason  of  the  change  of  the  name  in 
the  title  of  the  appointment.  He  is,  therefore,  an  Additional  Sessions  Judge 
under  the  Code  of  1898.  Mr.  Lord  seems  to  think  that  he  may  be  an  Addi- 
tional Sessions  Judge  but  without  jurisdiction.  This,  however,  is  not  so^ 
In  the  same  Notification  the  Government  conferred  on  him  under  section 
193  of  the  Code  of  1882  certain  powers,  among  them  the  power  to  try  all 
cases  that  may  be  committed  for  trial  by  the  Magistrates  of  the  Broach 
CoUectorate.  These  powers  by  section  2  (2)  of  the  Code  (A  1898  are  to  be 
deemed  to  have  been  conferred  under  the  corresponding  section  of  this 
Code^  that  is  to  say  under  section  193  of  the  Code  of  1898.  In  our  opinion^ 
therefore,  Mr.  Lord  has  full  jurisdiction  under  the  Code  of  1898  to  try  as 
Additional  Sessions  Judge  the  cases  mentioned  in  the  Notification  of  the 
26th  May  1898. 

We  reverse  his  order  stopping  the  trial  of  the  case  and  referring  it 
back  to  the  Sessions  Judge  of  Surat  and  direct  him  to  resume  jurisdiction 
and  dispose  of  it  according  to  law. 

Ranade,  J. — I  concur.     The  only  change  made  by  the  Code  of  1898, 
is  the  substitution  of  the  name  of  Additional  Sessions  Judge  in  the  place 
•Criminal  Application  foi  Bevision  No,  208  ci  1898. 
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of  Joint  Sessions  Judge  (section  3  (2))|  and  the  consequent  omission  of  the 
words  "  Joint  Sessions  Judge  "  in  sections  9,  31  and  193.  This  change 
takes  away  no  power  which  Mr.  Lord  as  Joint  Sessions  Judge  by  his 
appointment  dated  26th  May  1898  possessed,  and  he  was  turned  inta 
an  Additional  Sessions  Judge  since  the  new  Act  came  into  force.  His 
appointment  under  the  old  Code  is  good  as  an  appointment  under  the 
new  Act  by  virtue  of  section  2  (2),  and  his  power  to  inquire  into  the  cases 
committed  to  his  Court  by  the  Magistrates  of  the  Broach  District  remain 
unaltered.  His  Court  existed  before  the  new  Act  came  into  force,  and  must 
under  section  9  be  deemed  to  have  been  established  under  the  new  Act.^ 
Only  the  designation  of  the  officer  presiding  over  such  Court  has  been 
changed.  Instead  of  being  styled  Joint  Sessions  Judge,  Mr.  Lord  since 
1st  July  1898  is  Additional  Sessions  Judge,  and  no  separate  Notification 
of  his  appointment  as  Additional  Sessions  Judge  seems  necessary. 


17  August  1898.  ^  Pabsons  &  Rakadi,  JJ. 

Queen-Emppess  v.  Liaffma.t 

Criminal  Procedure  Code  {Act  V  of  1898),  8te.  5%B^Jppeal-^Transfer. 
The  High  Coart  can  transfer  actual  appeals  only ;  it  cannot  direct  that  appeals  that  may  be 
filed  in  fntnre  shonldt  when  filed,  not  be  heard  by  the  authority  to  which  they  are  presented. 

This  reference  arose  under  the  following  circumstances.  A  District 
Magistrate  sanctioned  the  prosecution  of  certain  persons  for  having 
escaped  from  a  quarantine  camp.  The  Sessions  Judge  of  the  District, 
thereupon,  asked  the  High  Court  to  pass  an  order  that  all  appeals  arising 
out  of  the  proceedings  in  which  the  District  Magistrate  had  sanctioned 
the  prosecution  should  not  be  heard  by  him,  but  transferred  to  some 
other  Court. 

Order. — The  Sessions  Judge  should  be  informed  that  their  Lordships 
doubt  their  jurisdiction  to  make  any  such  order  as  he  wishes.  Their 
Lordships  can  transfer  actual  appeals  only.  They  cannot  direct  that 
appeals  that  may  be  filed  in  future  should,  when  filed,  not  be  heard  by 
the  authority  to  which  they  are  presented. 


18  August  1898.  Parsons  A  Banade,  JJ. 

Queen-Emppeos  v.  Nathubhai  Nahalehand.* 

District  Municipal  Act  {Bom.  Act  FT  of  1S7S)»  Sees.  39,  7A^Notiee^Owner. 
One  H  was  required  by  the  Mnnioipality  of  Poona,  nnder  section  89,  District  Manici« 
pal  Act,  1873,  to  white-wash  the  privy  of  a  honse  owned  by  him.  The  notice  was  received 
by  the  accused,  a  nephew  of  H  and  the  receipt  also  was  signed  by  him.  The  notice  not  having 
been  complied  with,  the  accused  was  convicted  by  a  First  Class  Magistrate  under  section  74  of 
the  Act  and  sentenced  to  pay  a  fine  of  Rs.  IS  :« 

^Orimmal  BtUing  S7  €f  1898.    Criminal  Keference  No.  92  of  1898, 
^Criminal  BiUing  98  cf  1S9S.     Criminal  Reference  No.  S4  of  1898. 
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field,  thftt  the  e«iiTietlon  of  the  aeeated  was  wroogt  m  the  Aet  eoneeraed  itielf  onlj  with 
the  owner  of  a  home.  The  fact  that  the  aoensed  reeeived  the  notice  for  the  owner  eooM  not 
make  him  liable. 

The  accused  was  charged  with  having  committed  an  offence  under 
flections  39  and  74  of  Bombay  Act  YI  of  1873,  in  that  he  failed  to  act  up  to 
the  notice  issued  by  the  Municipality  requiring  him  to  white-wash  and 
chunam-point  the  privy  in  house  No.  195  in  Peth  Kasbai  Poona  City 
Jfx.  H.  F.  Carvalho,  City  Magistrate  of  Poona,  on  2nd  March,  1898,  con- 
victed and  sentenced  the  accused  to  pay  a  fine  of  Rs.  15  in  default  to  suffer 
5  days'  simple  imprisonment  and  ordered  him  also  to  pay  one  anna  on 
account  of  Court  fee  expense. 

The  District  Magistrate  in  making  the  reference  observ^  as  follows: 
— '^  House  No.  195  stands  in  the  Municipal  records  in  the  name  of 
Hirachand  Valabhdas  uncle  of  accused  Nathubhai.  The  notice  issued  by  the 
Municipality  under  section  39  was  accordingly  addressed  to  Hirachand  but 
instead  of  being  served  on  him  was  served  on  Nat^ubhai  and  his  acknow- 
ledgment  taken.  The  notice-server  states  that  he  was  informed  that 
Nathu  looked  after  the  repairs  of  the  house  and  therefore  served  the 
notice  on  him  ;  that  Nathu  also  said  that  he  looked  after  everything 
oonnected  with  the  house  and  that  nothing  was  lost  by  the  notice  being 
served  on  him;  Nathubhai  on  the  other  hand  states  that  he  acknowledged 
receipt  of  the  notice  because  the  man  who  brought  it  told  him  that  the 
house  was  talked  of  as  being  his  and  that  therefore  he  should  sign  it. 
Section  39  of  the  District  Municipal  Act  throws  the  burden  of  repairing 
privies   &c.  distinctly   on   the  owner,  and  on  no  one  else.    The  question 

|g : Is  the  conviction  wrong  because   Nathubhai  is   not   the  owner  T  or 

4id  Nathubhai,  by  signing  the  notice,  i.  «.,  accepting  service  of  a  notice 
which  could  be  issued  to  the  owner  only  and  which  actually  was  not  in 
his  name  assumed  so  far  as  concerns  the  notice  and  all  proceedings  conse- 
quent on  it,  the  status  of  the  owner  !  The  District  Magistrate  is  inclined 
to  think  that  he  is  so  estopped  in  which  case  the  conviction  is  good.  But 
AS  the  point  is  doubtful  it  is  referred  for  the  orders  of  the  High  Court. 
In  the  application  made  by  the  accused  Nathubhai  to  this  Court  on 
3rd  May  1898  he  states  that  he  received  the  summons  on  the  2nd  March, 
i.  0.  on  the  day  appointed  for  the  hearing  of  the  case  and  that  the  trying 
Magistrate  did  not  accept  his  petition  asking  for  time  to  produce  his 
evidence.  The  endorsement  on  the  back  of  the  original  summons  among 
the  papers  support  the  first  allegation  but  go  to  show  further  that  the 
accused  having  declined  to  accept  service  of  the  summons  the  process-server 
threw  its  duplicate  at  him.  The  accused  has  put  in  an  affidavit  in  support 
<if  his  second  allegation.'' 
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Obdbb. — As  Hiraohand  was  the  owner  of  the  premises  in  question  and 
the  only  person  noticed  under  the  act  the  couTiction  of  the  accused  Nathu- 
bhai  Nalchand  is  wrong.  The  fact  that  he  received  the  notice  for 
Hiraohand  could  not  make  him  liable.  The  Court,  therefore,  reverses  the 
conviction  recorded  against  and  the  sentence  passed  on  the  said  accused 
acd  directs  the  fine  to  be  refunded. 


SO  August  1898.  Pabsons  &  Bahadi,  JJ. 

In  pe  Clive  Dupant.* 

Criminal  Pntedwrt  Code  {Ant  V  of  \%9%),8ee».  208,  S09,  847— iWer  i^  tommUiMnt-^ 
Magistrate^PriuUee. 

SeetiOD  847,  Criminal  Proeedare  Code,  1898,  empowere  a  Ifagietrate  to  commit  at  any 
stage  of  the  proceedingf,  if  it  appears  to  him  tliat  the  case  is  one  wMch  ought  to  he  tried  bj 
tiie  Court  of  Session  or  High  Conrt. 

Thb  applicant  was  charged  before  the  Chief  Presidency  Magistrate  of 
Bombay  ¥rith  offences  under  sections  389  and  511  of  th)  Indian  Penal  Code. 
The  Magistrate  after  recording  a  great  deal  of  evidence  offered  by  the  prose- 
cution, annoxmced  that  as  the  case  appeared  to  him  to  be  one  triable  by 
the  High  Court,  he  would  proceed  under  section  347  of  the  Code  of  Crimi- 
nal Procedure.  The  Magistrate,  before  stopping  the  proceedings  before 
him,  called  on  the  applicant  to  make  any  statement  if  he  so  desired.  The 
applicant  declined  to  make  any  statement  and  forthwith  applied  to  the 
High  Court  to  quash  the  order  of  commitment. 

Pbb  Cubiam  : — We  must  reject  the  application.  Section  347  of  the 
Code  of  Criminal  Procedure  empowers  a  Magistrate  to  commit  at  any 
stage  of  the  proceedings  if  it  appears  to  him  that»  the  case  is  one  which 
ought  to  be  tried  by  the  Court  of  Session  or  High  Court.  It  was  argued 
by  the  applicant  that  the  power  to  commit  was  subject  to  the  provisions 
of  section  209,  that  is  to  say,  that  no  commitment  could  be  made  until 
all  the  evidence  referred  to  in  section  208  subjections  (1)  and  (3)  had 
been  taken  and  the  accused  had  been  examined.  This,  however,  ignores 
altogether  the  words  ''at  any  stage  of  the  proceedings  shall  stop  further 
proceedings"  and  is  opposed  to  the  clear  meaning  of  the  section  which  i& 
contained  in  the  chapter  dealing  with  general  provisions  as  to  inquiries  and 
trials  and  applies  to  all  inquiries  and  trials  before  a  Magistrate.  It  cannot 
be  said  to  be  anew  provision  for  the  same  existed  in  1870.  In  the 
case  of  The  Queen  v.  Kishto  Doha  (1)  the  learned  Judges  alluding  probably 
to  the  combined  effect  of  the  sections  226  and  256  of  the  Code  of  1861,  say 
*^  there  is  a  clause  in  the  Procedure  Code  which  empowers  Magistrates 
to  commit  without  inquiring  into  the  defence  of  the  accused."    Section 

*Orinmal  Bvling  29  of  1898.    •Criminal  AppUeatioa  for  Bevisioa  No.  SSI  of  ISfS. 

0)  W  W.  B..  16. 
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Ml  of  the  present  Code  is  much  clearer  i^n  its  terms  than  those  sections. 
In  the  case  ofQufSen  Emp.  t.  Alaaaii  (2)  the  power  conferred  bj  this  was 
seotioa   not  exercised^  and  so  its  provisions  were  not  alluded  to. 


1  S^ptembsr  1898.  Parsons  &  Bahadi,  JJ. 

Queen-Emppeos  v.  Chhafiran  Jafirannath.* 

Criminai  Proeedmre  Code  {Act  V  of  1S98)  8te.  S%9^Aitachwtemt^Sale^0l<Um  6f  a 
third  fmrty^ProeediBM. 

Where  a  claim  hj  a  third  person  ie  made  to  a  property  attached  for  the  realisatioD  of  fiae, 
the  Jadge  mast  stay  the  sale  of  the  proper  tj  and  allow  su^cient  time  to  the  dalmaot  to  establish 
her  right  to  the  p rope rtj,  unless  bjr  reason  of  the  oatnre  of  the  property  an  immediate  sale 
enures  for  the  benefit  of  the  owner  in  which  case  the  proceeds  should    bs  held  oyer* 

Queen  Smpreet  ▼.  Gfospar  (I)  and  Q^een'Enprea  y.  Kk^niappa  {%\  folloired. 
In  this  case  the  Joint  Sessions  Judge  of  Broach,  having  seniteaced 
one  Ghhagan  Jagannath  to  suffer  rigorous  imprisonment  for  six  months 
and  to  pay  a  fine  of  Rs.  1000,  issued  a  warrant  for  the  recovery  of  the  fine. 
In  execution  of  the  warrant,  the  property  of  Bai  Suraj,  the  petitioner,  was 
attached,  and  she  applied  to  the  Joint  Sessions  Judge  for  the  removal  of 
the  attachment.  The  learned  Judge,  however,  rejected  the  application,  stat* 
ing :  "  The  power  of  the  Court  of  Session  to  stay  execution  is  not  apparent 
from  the  Criminal  Procedure  Code  and  the  correctness  of  the  issue  of  such 
«n  order  may  well  be  questioned  when  no  appeal  lies  from  the  order  under 
which  execution  is  being  had,  and  there  is  nothing  to  be  found  npon  the 
records  of  the  Court  to  shjw  that  the  High  Court  has  been  moved  in  re- 
Tision  in  the  matter.  Be  this  as  it  may,  I  see  no  reason  to  hold  that  I 
have  under  the  Code  any  power  to  stay  execution  under  the  circumstances, 
especially  when  no  suit  is  as  yet  pending  in  a  Civil  Court  widh  reference 
to  the  ownership  of  the  property.  ^ 

Per  Oubiam.^No  provision  having  been  made  in  the  Coife  of  Criminal 
Piocedure  for  inquiring  into  title  by  the  Criminal  Courts  it  appears  to  as 
that  the  same  practice  should  be  followed  here  at  is  laid  down  in  the  deei- 
eions  of  the  High  Courts  of  Calcotta  and  Madras  :  see  QueetirEmprm 
V.  (?asper(l)  and  Qaeen^EmpreMi  v.  KaTidappa  Oaundan  (2).  We  accord- 
ingly direct  that  the  sale  of  the  property  attached  be  stayed  by  the  Joint 
Sessions  Judge  for  such  time  as  in  his  opinion  will  be  sufficient  to  give  the 
claimant  time  to  establish  her  right  thereto  unless  of  course  by  reason  of 
the  nature  of  the  property  an  immediate  sale  would  be  for  the  benefit  of 
the  owners  in  which  case  the  proceeds  should  be  held  over. 


(1)  I.  L.  B^  9S  Cat,  95.       (S)  L  L.  R.  SO  Mad,,  SS. 
*Oriminal  Suling  SO  of  1898.    Criminal  Application  for  Revision  No.  20S  of  i898. 
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^  S^mi>er  1998.  Pabboks  ft  Banadb>  JJ. 

Queen-Smppess  v.  Shallfdi  Aiuw** 

Oriminal  Proeedure  Code  {A9t  V of  1898%  8te9.  488,  ^^^ReviHoii^Afp^aU 
The  High  Coart  will  sot  interfere  in  revision  merelj  beoaiue  the  SeMioos  Judge  takes  a 
different  riew  of  the  eyldenoe  to  that  taken  by  the  Magistrate. 

Where  an  accused  has  his  remedy  by  appeal,  bat  does  not  choose  to  exercise  it,  anj  sab« 
teqaent  proceedings  by  way  of  rsTision  at  his  instance  are  barred  by  section  439  (6),  Criminal 
Procedure  Code,  1898. 

The  accused  and  one  Qaaesh  Qangadhar  were  tried  and  convicted 
by  Mr.  R.  C.  Brown,  Magistrate  First  Glass,  for  an  oSenoe  under  section 
161 9  Indian  Penal  Code.  The  conviction  and  sentence  passed  against 
Qanesh  Gangadhar  were  reversed  by  the  Sessions  Court  on  appeal  . 
Sheikh  Ansar  did  not  appeal  against  the  sentence  passed  on  4iim  but  after 
Oanesh  Gangadhar  was  released  on  appeal  he  requested  the  Sessions 
Court  that  the  papers  in  his  case  should  be  referred  to  the  High  Court. 
The  Sessions  Judge  referred  the  case  to  the  High  Court  observing 
that  as  the  reasons  given  in  his  judgment  in  appeal  No.  43  of  1899  for 
reversing  tha  conviction  and  sentence  oa  Ganesh  Gangadhar  applied  in 
the  case  of  Sheikh  Ansar  he  had  complied  with  his  request. 

Order. — The  Court  sees  no  reason  to  interfere  in  revision  merely 
because  the  Sessions  Judge  has  taken  a  different  view  of  the  evidence  to 
that  which  the  Magistrate  took.  The  accused  had  his  remedy  by  appeal 
but  did  not  choose  to  exercise  it  aud  section  439  (5)  of  the  Criminal 
Procedure  Code  1898,  bars  these  proceedings. 


SepUmber  1898.  Parsons  &  Banadb,  JJ. 

Queen-Emppe88  v.  GovIiida.t 

Criminal  Procedure  Code  (  iet  V  of  1898),  Sec.  SAO^Offenoe-^Oharge'^eparate  oa$e9* 
Section  S40,  Criminal  Procedure  Code,  onlj  applies  to  charges  in  the  same  case  and  hat 
BO  application  to  Mparate  eases. 

In  this  case  the  accused  was  sent  up  for  trial  by  the  Police  on  eight 
distinct  charges,  three  of  which  related  to  an  attempt  to  rob  or  extort  when 
armed  with  a  deadly  weapon  and  five  to  robbery,  the  accused  being  in 
^ttch  c^se  armed  with  a  deadly  weapon.  The  First  Qla^fs  JtJ^agigtrate, 
however,  enquired  into  two  of  the  latter  cases,  convicted  the  accused  of 
two  offences  under  section  392,  Indian  Penal  Code,  and  stayed  the  enquiry 
into  the  other  six  cases,  purporting  to  act  under  section  240,  Criminal 
Procedure  Code.  The  District  Magistrate  of  Thana  submitted  the  case 
for  the  orders  of  the  High  Court. 

Order. — Apparently  there  were  eight   cases   sent   up   by  the  Police 
against  the  accused   person.     The    Magistrate   has   enquired  into  two  of 

'  OrMMfMi  Huiiig  32  qf  1898.    Criminal  Reference  No.  65  of  1898. 
\Orimin(U  Ruling  84  of  i898.  Criminal  Reference  Mo.  76  of  1898. 
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them  only  he  has  stayed  the  enquiry  into  the  other  six  cases  purport- 
ing to  act  under  section  240,  Criminal  Procedure  Code,  but  that  section 
only  applies  to  charges  in  the  same  case  and  has  no  application  to  sepa- 
rate cases.  The  Court,  therefore,  directs  the  Magistrate  to  proceed  to  a 
legal  disposal  of  the  other  six  cases. 


8  September  1898,  Parsons  &  Raitade,  JJ. 

Queen-Brnpress  v.  JIvaehpam  Keshavpam.* 

Criminal  Procedure  Cede,  (Jet  V  of  1898),  See.  ASi^-^Appeal-^eesicns  Judge— 
JudgwuenU 

A  Sestiont  Jadge  cannot  deoUne  to  interfere  on  appeal  merely  because  in  his  opinion 
'*  the  matter  is  a  mere  trifle."  He  is  bound  to  hear  the  appeal  and  to  come  to  a  finding  whether 
the  conyiction  is  legal  or  iUegaL 

The  petitioner,  •  pleader,  was  fined  by  the  First  Class  magistrate 
of  Surat  in  a  sum  of  one  pice  under  section  480,  Criminal  Procedure  Code, 
for  speaking  in  the  Court  in  an  unnecessarily  loud  tone.  The  Magistrate's 
Judgment  was  as  follows  :— *'  He  spoke  unnecessarily  loudly  and  was  often 
told  by  the  Court  to  speak  rather  slowly.  He  sometimes  pleaded  that  he 
could  not  speak  more  slowly  than  he  did  on  account  of  his  habit  but  this 
is  not  true.  When  he  chooses  he  speaks  slowly.  When  the  witness  Ma- 
neklal  was  being  cross  examined  by  him,  he  spoke  more  loudly  than  before 
and  he  was  told  that  be  should  speak  slowly  in  accordance  with  the  warn- 
ing often  given  to  him  he  spoke  even  more  loudly  than  before  and  in  a 
defiant  tone."  On  appeal,  the  Sessions  Judge  of  Surat  diclined  to  interfere 
and  recorded  the  following  judgment : — **  The  matter  is  a  mere  trifle.  I 
decline  to  interfere/* 

Per  Curiam. — The  Sessions  Judge  to  whom  the  appeal  was  preferred 
dismissed  it  with  the  remark  that  *^The  matter  is  a  mere  trifle.  I  decline 
to  interfere".  We  do  not  know  to  what  the  word  trifle  refers  whether  to 
the  act  of  the  accused  or  to  the  punishment  but  in  any  case  the  Sessions 
Judge  has  not  heard  the  appeal  as  he  was  bound  by  law  to  do  and  come  to 
a  finding  as  to  whether  the  conviction  Avas  legal  or  illegal.  We  reverse- 
his  order  and  direct  him  to  hear  the  appeal  and  dispose  of  it  according 
to  law. 


22  September  1898.  Pabsoks,  Ag.C.J.  <fe  Bakadk,  J. 

Queen-Bmppess  v.  Mahadev  Gopal.t 

Epidemic  Dieeaeee  Jet  {III  of  1897),  Bule  ^—Injormation    ae  to    plagyte   patient^ 

Plague  patient. 

•Or tmtfMil  Ruling  85  ef  1S98.    Criminal  Application  for  Reririon  No.  225  of  1897, 
t^^riminal  Reference  No.  96  of  1898. 
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Bala  6,  framed  under  the  Bpidemic  DiseasM  Act,  does  not  require  the  penon  who  is  him- 
self attacked  with  plague  to  give  information  of  his  own  sickness,  albeit  he  is  an  occupant  of 
the  house  in  which  he  it  attacked. 

Pbr  Curiam.— We  do  not  construe  Rule  6  of  the  Plague  Rules  pub- 
lished in  Government  Gazette,  1897,  page  597,  as  requiring  the  person  who 
is  himself  attacked  with  plague  to  give  information  of  his  own  sickness 
albeit  he  is  an  occupant  of  the  house  iii  which  he  is  attacked.  Locking' 
at  the  language  in  which  the  rule  is  worded  we  take  it  to  refer  tc^third 
persons  only.  We  think,  therefore,  the  conviction  of  the  applicant  for 
failure  to  give  information  of  his  own  sickness  cannot  be  supported  and 
we  reverse  it  and  order  the  refund  of  the  fine  paid. 

Se  September  1898.  Pabsoms,  Ag.C.J.  &  Ranadb,  J. 

Queen-BmppesB  v.  Bhlkapao«* 

Th^e  Bombay  Abkarl  Act  {V  cf  1898),  See.  48  {c)^Indian  Pgnal  Code  {Aet  XLV  of 
1860),  See.  ^b^Impriaonment  in  default  of  payment  offine^Maximum  eentenee. 

The  accused  was  convicted  of  an  offence  under  section  48  (c)  of  the  Bombay  Abkari  Act, 
1876,  and  sentenced  to  pay  a  fine  of  Rs.  75  or  in  default  to  sufifer  rigorous  imprisonment  for 
three  months:— 

Held,  altering  the  sentence  of  imprisonment  in  uefault  of  payment  of  fine  to  dx  weeks,  that 
the  sentence  passed  was  illegal  under  section  65,  Indian  Penal  Code,  the  maximum  term  of 
imprisonment  fixed  for  the  offence  being  six  months. 

The  accused  in  this  case  was  prosecuted  for  illegally  manufacturing 
liquor  and  was  convicted  and  sentenced  by  the  Second  Class  Magistrate  of 
Supa,  to  pay  a  fine  of  Rs,  75  and  in  default  to  suffer  three  months'  rigorous 
imprisonment,  under  section  43,  clause  (c),  of  the  B3mbay  Abkari 
Act,  V  of  1878.    The  District  Magistrate,  of  Kanara  in  referring  this  case 

to  the  High  Court  under  section  438,  Criminal  Procedure  Code,  remarked: 

«  The   maximum  term   of    imprisonment    fixed  for    the   offence    being 
six  months,  I  consider  that  the  imprisonment  in  default  of  payment   of 
the  fine  awarded  by  the  Magistrate  in  this  case  is  illegal  under  section  65 
Indian  Penal  Code,  as  it  should  not  have  exceeded  one  month   and   a  half 
i.  e.,  one  fourth  of  the  maximum  term  of  imprisonment  fixed  for  the  offence." 

Order. — The  Court  alters  the  sentence  of  rigorous   imprisonment   in 
default  from  three  months  to  six  weeks. 


6  October  1898.  Parsons,  Aa.O.J.  &  Rahadb,  J. 

Queen-Bmppess  v.  Waman  Lak9hman.tj 

IfuUan  Penal  Oode  (Aet  XL  To/ 1860).  See,  295— fr««— PoWnttoii. 
Where  a  pereon,  as  a  resnlt  of  a  quarrel   with  a  relation,  throws  a  basket  Jcontaining 
cooked  food  (fowl,  fish,  rice  &c),  into  a  well,  and  withoat  any  intention  to  wound  the  religions 
susceptibilities  of  any   one,  he  cannot  be  convicted  of  an  offence  under  Section  895,  Indian 
Penal  Code. 

*CWiiijfia{  Biding  37  of   1898.     Criminal  Reference  No.  100  of  1898, 
j[Or%minal  SuUng  40  of  1898.    Criminal  Beference  No.  106  of  I898« 
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Thb  aoeuf^,  as  a  result  of  a  quarrel  with  a  relative,  threw  a  basket 
containing  cooked  food  (fowl,  fish,  rice  &c)  into  a  well.  The  Second  Glait 
Magistrate  of  Mahim  convicted  the  accused  under  section  295,  Indian 
Penal  Code,  for  having  defiled  and  polluted  the  water  of  that  well.  The 
District  Magistrate  of  Thana  in  referring  this  case  to  the  High  Court 
observed: — '^  The  Second  Class«  Magistrate  in  passing  judgment  has 
omit^d  to  frame  any  issues  and  he  has  therefore  given  no  reason  for  his 
supposing  that  the  well  is  <^an  object  held  sacred  by  any  class  of  persons.'^ 
Hindus  undoubtedly  object  to  any  caste  pollution  of  their  water,  but 
that  they  hold  the  water  sacred  is  questionable.  The  Magistrate  should 
have  framed  an  issue  as  to  whether  accused  by  throwing  the  articles  into 
the  well  intended  thereby  to  insult  the  religion  of  any  class  of  persons. 
He  omitted  to  do  so,  and  so  far  as  the  record  goes,  there  is  nothing  to 
show  that  accused's  ol>ject  was  any  other  than  that  of  annoying  his  rela- 
tive Bajubai.  I  &m  of  opinion  that  although  possibly  an  offence  under 
section  426,  Indian  Penal  Codej  has  been  committed,  there  is  nothing  at  all 
to  show  that  the  accused  is  guilty  under  section  295  and  I,  accordingly, 
refer  the  case  for  orders." 

ORDEB.^The  Court  agrees  with  the  District  Magistrate  that  the  act 
of  the  accused  does  not  constitute  an  offence  under  section  295  of  the  Indian 
Penal  Code  and  therefore  reverses  the  conviction  and  sentence. 


6  Oekher  1898.  Pabsons  Ao.C.J.  &  Ranadi,  J. 

Queen-BinppeiM  v.  Dama  Ghela. 

Bomh^  Village  BUiee  Act  {Fin of  \St*f\  See.  \5'^D%9eb€dieHee  of  an  order -^Bemoeol 
cf  wood  from  a  pMie  road^Patel, 

A  Police  Patel  has,  onder  the  Bombay  ViUage  FoUce  Act,  no  power  to  order  the  remoyal  U 
a  piece  of  wood  l]ring  on  a  pablic  road;  the  disobedience  of  snch  an  order,  therefore,  is  no  offence 
ander  section  16  of  the  Act. 

The  accused  was  convicted  by  the  Police  Patel  of  Navagam,  who 
held  a  commission  under  section  15  of  the  Bombay  Village  Police  Act, 
VlII  of  1867,  for  disobeying  the  order  of  the  Police  Patel  in  that  he  failed 
to  remove  a  piece  of  wood  lying  on  a  public  road  though  he  was  asked  to 
remove  it.  The  District  Magistrate  of  Kaira  thought  that  under  the  Village 
Police  Act  the  Police  Patel  had  no  power  to  order  the  removal  of  a  piece  of 
wood  lying  on  a  public  road  and  therefore  the  disobedience  of  such  an 
order  was  no  offence  under  section  15  of  the  Act. 

PbR  Curiam. — The  Police  Patel  has  power  to  issue  orders  under  sec- 
tion 16  of  Act  VIII  of  1867,  and  refusal  to  obey  a  lawful  order  issued  by 
such  Patel  personally  is  punishable  under  section  15  ;  in  the  present  case, 
the  order  hardly   seems   to  fall   iirithin  section  16  clause  (3),  a  log  of  wood 
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not  being  dirt,  filth  or  rubbishy  and  it  was  not  iaiued  by  the  Plktel  pec- 
soni^ly  bat  by  the  Ravania  Bala  Natha.  The  Court,  therefore »  reTersea  the 
conviction  recorded  against  and  the  sentence  passed  upon  Dama  Ghela 
and  orders  the  fine  paid  to  be  refunded  • 


6  October  1898.  Pabsons  Ao.C.J.  &  Bahads,  J. 

QueeB-BinppeBB  v.  Usman  Gulmahomed.* 

OriwUnal  Procedure  Cede,  lAet  V^f  IMS)  See.  hVl^^iefoeaX  of  property^Magitirate, 
XJnd«r  teotian  617  «f  the  Code  of  Grimiaal  Proeedire,  a  Jadge  hai  no  joTiadietion  to  make 
an  order  for  the  disposal  of  the  propertj  nnless  he  finds  that  some  offence  appears  to  have  bten 
oommitted  regarding  it  or  it  has  heen  nied  for  the  eommiesion  of  some  offiinee. 

Thb  petitioner  and  two  others  were  convicted  by  the  ^st  Glass  Ma- 
gistrate of  Ahmedabad  with  cheating  under  section  420,  Indian  Penal  Oode. 
During  the  course  of  the  Police  investigation  certain  ornaments  were 
seized  by  the  Police  from  the  custody  of  the  petitioner  and  brought  before 
the  Court  for  the  purposes  of  the  trial.  After  the  conclusion  of  the  trial 
the  Magistrate  purporting  to  act  under  sections  517^  523  and  S24  of  the 
Criminal  Procedure  Code,  passed  an  order  as  to  the  disposal  of  the  said 
ornaments  directing  six  of  the  ornaments  to  be  given  to  the  complainant 
and  the  three  remaining  to  be  retained  by  the  Police.  On  appeal,  the 
Sessions  Judge  of  Ahmedabad  reversed  the  conviction  and  sentence  passed 
upon  the  petitioner,  but  allowed  the  Magistrate's  order  regarding  the 
dispos^  of  property  to  stand  good.  The  following  were  his  Reasons: — 
^'  On  a  careful  consideration  of  the  record  I  see  many  things  which 
point  to  the  complainant  having  lost^liis  ornaments  at  cards.  It  is  quite 
possible  that  as  the  Magistrate  seems  to  think  the  appellants  are  a  gang 
of  robbers.  I  cannot,  however,  hold  that  they  obtained  these  ornaments  in 
the  manner  described  by  the  complainant. ..the  complainant^s  ornaments 
to  be  returned  to  him  as  directed  by  the  Magistrate.  *'  The  petitioner 
presented  an  application  to  the  High  Oourt  under  its  extraordinary  juris- 
diction, chiefly  upon  the  ground  that  no  offence  having  been  oommitted, 
the  Sessions  Judge  ought  to  have  passed  an  order  directing  the  ornamenta 
to  be  restored  to  the  petitioner  from  whose  possession  they  were  taken 
for  the  purposes  of  the  trial. 

Pbr  CuBiiiM: — This  is  a  case  under  the  Code  of  1882.  We  are  there- 
fore concerned  to  see  whether  or  not  the  Legislature  has  now  made  any  gl* 
teration  in  the  law.  Under  section  517  of  that  Code  the  Sessions  Judge 
had  no  jurisdiction  to  make  his  order  for  the  disposal  of  the  property 
unless  he  found  that  some  offence  appeared  to  have  been  committed  regard- 
ing it  or  it  had  been  used  for  the  commission  of  some  offence — Inrs 
^Criminal  Ai^plication  for  Reyision  No.  SIS  of  18SS. 
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BaiaTSid  BangUdas  (1).  This  he  does  not  expressly  find.  He  s&ys  tome- 
thing  about  gambling,  but  whether  the  gambling  amounted  to  an  offence 
or  not  is  not  stated. 

We,  therefore,  reverse  his  order  and  direct  him  to  pass  a   legal   order 
after  sxxch  further  enquiry  as  he  may  think  fit  to  make. 


£7  October  1898.  Cahdt  4  Bakadb,  JJ. 

Queen-Bmppess  v.  Fakipa.* 

CHminal  Procedure  Oode{Aot  Vof  189S).  See,  493  (1)  (b)^^pp«2Md  OMir«~B«trua~ 
Competent  Court, 

Under  the  provisiooB  of  lection  4S8  (1)  (6),  the  retrial,  if  ordered,  matt  be  bj  a  Court  of 
competent  jarisdiction,  snbordinate  to  the  appellate  Coart ;  the  appellate  Coart  cannot  order 
he  retrial  to  proceed  before  itself. 

The  accused  was  convicted  on  the  6th  July  1898  under  section  381ylndian 
Penal  Gode^  by  the  Second  Glass  Magistrate  of  Hangund.  In  appeal  the 
sub-divisional  First  Glass  Magistrate  reversed  the  conviction  and  sentence, 
but  directed  that  the  case  be  re-tried  by  his  own  Oourt.  In  referring  the 
jcase  for  the  orders  of  the  High  Gourt,  the  District  Magistrate  remarked  : — 
'^  This  direction  is  contrary  to  the  provisions  of  section  423  (1) .  (6) 
of  the  Code  which  does  not  empower  an  appellate  Oourt  to  retry  such  case 
itself. " 

Ordbr. — Mr.  Kabraji's  order  directing  the  case  to  be  tried  by  himself 
is  plainly  illegal  and  is  therefore  quashed.  Under  the  provisions  of 
section  423  (I)  (b)  the  retrial  if  ordered  must  be  by  a  Court  of  competent 
jurisdiction  subordinate  to  the  Appellate  Gourt. 


£i  November  1898.  Parsohs  &  Ranadb,  JJ. 

Queen-Bmppess  v.  Chunllal  Vlthal.t 

CrimiMl  Procedure  Code  {Act  V  of  1898),  Scee.  SOS,  SOS,  804^/ik2ia)»  Penal  Coie^ 
(Act  XLr a/lS60),  8ece.  802,  dOl-^ury^Ferdiet^8eseions  Judge^Seeond  verdict. 

The  adeoeed  wai  tried  before  a  Coart  of  Sesdons  on  charges  of  murder  and  of  theft  in  a 
dwelUng  honee.  At  the  conclnvion  of  the  trial  the  Jary  bj  a  majority  of  4  to  I  returned  a 
verdict  of  not  guilty  of  morder  bat  goiRy  of  cnlpable  homicide  not  amoonting  to  marder. 
The  jary  were  then  aeked  by  the  SessionB  Jodge  to  consider  whether  the  accused  intended  lo 
cause  "death  for  the  purposes  of  section  8o4,  Indian  Penal  Code,  and  the  jury  after  this  became 
unanimously  of  opinion  that  the  accused  was  guilty  of  murder  and  the  Sessions  Judge  accepted 
this  verdict,  conyicted  the  accused  of  murder  and  setence^  him  to  transportation  for  life:— 

^eld,  (I)  that  the  second  yerdict  WAS  merely  a  reply  to  the  point  which  the  jury  wera 
asked  to  consider : 

(9),  that  the  offence  proved  fell  under  the  first  clause  of  section  804, 
(8),  that  the  second  verdict  coald  not  sund,  as  all  that  the  Judge  had  wished  the  Jury 
to  consider  wa«.  which  of  the  two  classes  of  offences  under  section  804,  Indian  Penal  Code,  the 
majority  of  the  jury  had  found  the  accused  gailty  of,  and  they  had,  therefore,  no  power  Co 

(1)  I.  L.  B„  17  Bonu,  748.    *Crtmnal  Biftiny  42  o/ 1898,    Criminal  Reference  No.  99  of   1898« 
\Qrvmndl  Bvling  44  of  1898.     Criminal  Appeal  No.  694  of  1898. 
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re€Muider  the  whole  case,  and  bring  in  an  nnanimoiu  yerdiet  of  guilty  of  mnrder.  an  erroneon* 
rerdict  not  haying  been  deliyered  by  accident  or  mistake  snch  as  wonld  entitle  them  to  amend 
under  section  804,  Criminal  Procedure  Code»  and  the  Jadge  not  haying  asked  them  to 
reconsider  this  first  yerdiet  under  section  802  of  the  Code. 

Parsoj^s,  J. — The  record  has  it  that  the  Jury  by  a  majority  of  4  to 
1  returned  a  verdict  of  not  guilty  of  murder  but  guilty  of  culpable  homi- 
cide not  amounting  to  murder  that  they  were  then  asked  to  consider  whe- 
ther the  accused  intended  to  cause  death  for  the  purposes  of  section  304, 
Indian  Penal  Code,  that  after  this  they  said  that  they  were  unanimously  of 
opinion  that  the  accused  was  guilty  of  murder  and  that  the  Sessions  Judge 
on  this  convicted  the  accused  of  murder  and  sentenced  him  to  transporta- 
tion for  life.  It  would  thus  appear  that  the  majority  of  the  jury  first 
brought  in  a  verdict  of  not  guilty  of  murder  but  guilty  of  culpable  homi- 
cide that  is  of  the  offence  punishable  under  section  304  of  the  Indian 
Penal  Code.  As  section  304  contains  two  offences  the  Sessions  Judge  wished 
to  ascertain  of  which  one  of  them  it  was  that  the  majority  of  the  jury 
found  the  accused  guilty  and  he  asked  them  to  consider  this  point.  Ap- 
parently instead  of  so  doing  the  jury  reconsidered  the  whole  case  and 
brought  in  a  unanimous  verdict  of  guilty  of  murder.  The  point  is  whether 
this  latter  verdict  can  stand  as  a  verdict  of  murder.  I  am  of  opinion  that 
it  cannot.  The  firs,t  verdict  was  an  acquittal  on  the  charge  of  murder,  it 
was  not  a  unanimous  one  and  it  was  open  to  the  Judge  to  have  asked  the 
jury  to  retire  for  further  consideration  (  section  302  of  the  Code  of  Criminal 
Procedure.)  He  did  not  do  this.  His  conduct  shows  that  he  accepted  the 
verdict  and  he  proceeded  to  ask  them  only  to  consider  under  what  part 
of  section  304  they  found  the  accused  guilty.  This  then  was  the  only 
point  left  for  the  jury  to  find  upon  and  it  was  not  open  for  them  to  re- 
view their  former  verdict  or  to  amend  it  unless  by  accident  or  mistake  a 
wrong  verdict  has  been  delivered  (section  304  of  Criminal  Procedure  Code), 
It  is  not  alleged  that  any  such  thing  had  been  done.  I  would  therefore 
treat  the  second  verdict  merely  as  a  reply  to  the  point  which  the  jury  were 
asked  to  reconsider  a  reply  to  the  effect  that  they  were  of  opinion  that 
there  was  an  intention  of  causing  death  and  that  the  offence  thus  fell  under 
the  first  clause  of  section  304.  I  have  little  doubt  myself  that  this  really 
was  the  case  that  the  verdict  really  was  the  expression  of  opinion  of  the 
Jury  on  the  point  left  for  their  consideration  and  that  it  was  wrongly  re- 
corded as  one  of  murder. 

We  therefore  alter  the  conviction  of  murder  under  section  302  of  the 
Indian  Penal  Code  to  a  conviction  of  culpable  homicide  under  the  first  part 
of  section  304  and  the  sentence  to  one  of  transportation  for  ten  years. 
The  offence  really  was  one  of  murder  committed  in  order  to  steal  the  orna- 
ments of  the  murdered  men  and  therefore  was  a    very    serious   oifence  but 
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we  pan  this  leai^nt  seateaoe  in  view  of  the  youth  of  the  accated  and  the 
strong  recommendation  of  mercy  made  by  the  Jury. 

Ranade  J. — In  this  case,  the  appellant  Chunilal,  a  goldsmith  boy 
16  years  old,  was  committed  for  trial  before  the  Sessions  Oourt  at  Ahmeda- 
bad  on  two  charges,  of  murder  under  section  302  triable  by  Jury,  and  of 
theft  under  section  880  triable  by  the  Judge  with  the  help  of  assessors. 
At^the  conclusion  of  the  trial,  the  jury  returned  a  verdict  that  they  were 
not  unanimous  on  the  charge  of  murder,  that  by  a  majority  of  4  to  1  they 
found  that  Ohunilal  was  guilty  of  culpable  homicide  not  amounting  to 
murder  (section  304),  and  not  of  murder,  and  that  he  was  guilty  of  theft 
in  a  dwelling  house.  The  Sessions  Judge  asked  them  to  consider  with 
reference  to  their  finding  on  the  first  charge  whether  for  the  purposes  of 
section  304  they  found  that  Chunilal  had  intended  to  cause  the  death  of 
the  deceased.  The  Jury  retired,  and  on  returning  to  the  Court  they  inform* 
ed  the  Sessions  Judge  that  they  wished  to  alter  their  verdict  and  that 
they  were  now  unanimously  of  opinion  that  the  accused  was  guilty  of  mur- 
der. The  Sessions  Judge  recorded  this  verdict  and  sentenced  the  accused 
to  transportation  for  life.  He  also  found  him  guilty  under  section  380,  and 
sentenced  him  to  4  years'  rigorous  imprisonment.  In  the  appeal  before  us, 
it  was  urged  that  the  Sessions  Judge  was  in  error  in  accepting  the  altered 
verdict,  and  that  the  jury  had  no  right  to  bring  in  a  sepond  verdict  after 
IJhey  had  declared  the  first  verdict,  and  the  principal  point  for  conside- 
ration is  how  far  the  procedure  followed  in  this  case  vitiated  the  verdict 
of  the  Jury  which  was  accepted  by  the  Sessions  Judge. 

Section  302  provides  that  when  the  Jury  are  not  unanimous,  the 
Judge  may  require  them  to  retire  for  further  consideration.  In  this  case, 
the  verdict  of  the  Jury  first  returned  by  them  was  not  unanimous,  and  the 
Sessions  Judge  would  have  been  perfectly  justified  in  not  accepting  it 
and  in  asking  the  Jury  to  retire  for  further  consideration.  As  a  matter 
of  fact  however  it  appears  from  the  record  that  the  Judge  did  not  ask  the 
Jury  to  retire  for  the  further  consideration  of  their  first  verdict  on  accoimt 
of  their  want  of  unanimity.  He  asked  them  to  retire  for  the  consideration 
of  the  further  question  raised  by  the  first  verdict  of  the  minority  namely 
whether  they  found  for  the  purposes  of  Section  304,  Indian  Penal  Code,  that 
the  accused  had  intended  to  cause  the  death  of  the  deceased.  Section  303 
permits  such  questions  to  be  put  to  ascertain  the  true  nature  of  the  ver- 
dict. Section  304  includes  two  classes  of  culpable  homicides,  one  when 
the  act  by  which  death  is  caused  is  done  with  the  intention  of  causing 
death  and  another  when  the  act  is  done  with  the  knowledge  that  it  is 
likely  to  cause  death,   but  without  any   intention  to  cause   death   &c.      It 
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was  with  a  view  to  require  the  Jury  to  remoye  this  defect  of  their  first  ver- 
dict that  they  were  asked  to  retire,  and  when  they  so  retired  the  jury,  in* 
stead  of  considering  the  point  so  raised,  brought  in  their  second  verdict. 
The  record  leaves  no  room  for  doubt  on  this  point.  It  shows  clearly  that 
the  Sessions  Judge  was.  not  prepared  to  differ  from  the  first  verdict  so  far 
«i  it  found  the  aooused  guilty  of  culpable  homicide  and  not  of  murder. 
In  Us  chaxg«  to  tlie  Jury  he  had  expressly  directed  them  that  ^^  if  they 
found  that  tiie  accused  had  provocation,  they  must  consider  whether  it 
was  (Htfficiently  grave  and  sudden  to  reduce  the  offence  from  murder  to 
culpable  homicide  not  amounting  to  murder. ''  The  Sessions  Judge 
apparently  accepted  the  first  verdict  in  this  Ixgbitp  and  as  a  general  verdict 
of  guilty  under  section  304  was  defective  for  the  reasons  stated  above, 
he  asked  them  to  find  on  the  further  question  whether  the  act  was  done 
with  or  without  the  intention  of  causing  death.  There  was  no  mistake 
or  accident  in  the  case  such  as  is  provided  for  by  section  304.  There  was 
a  deliberate  verdict  of  a  majority  that  the  accused  was  not  guilty  ol 
mutder  and  was  guilty  of  culpable  homicide  and  this  verdict  was  > 
apparently  given  in  accordance  with  the  express  direction  of  the  Sessions 
Judge  and  was  accepted  by  him  as  such  and  acted  upon  in  the  further 
question  referred  by  him  to  the  Jury.  Under  these  circumstances  it  is 
clear  from  the  authorities  that  the  Jury  had  no  power  to  bring  in  a  secoud 
verdict  in  direct  contradiction  to  their  first  verdict  and  the  Judge  was 
certainly  in  error  iu  accepting  this  second  verdict  and  giving  judgment 
accordingly.  The  judge  was  free  not  to  accept  the  first  verdict  because  it 
WBs  not  unanimous,  but  having  accepted  it,  it  was  not  open  to  him  after 
referring  to  the  Jury  a  question  suggested  by  the  first  verdict  to  accept  their 
contradictory  second  verdict.  The  authorities  are  quite  clear  upon  the  point. 
In  Queen-Empreas  v.  Madhavrav  (I)  it  was  held  that  where  there  is  no 
ambiguity  in  the  first  verdict,  the  Sessions  Judge  was  bound  to  record  that 
verdict  and  apply  the  law  accordingly.  The  second  verdict  could  not  be 
sustained  because  the  Sessions  Judge  gave  no  fresh  directions  or  ex. 
planations  in  that  case  which  could  lead  the  Jury  to  change  their  opinion. 
The  present  case  is  similarly  circumstanced  in  this  respect.  The  case 
noted  above  came  by  way  of  appeal  before  this  Court.  Another  case  which 
came  up  as  a  reference  under  section  307  was  similarly  decided  by  the  same 
Bench :  QvieeU'EmpTeaa  v.  Devji  Oovind^i  (2).  In  that  case  the  first  verdict 
was  that  the  accused  was  guilty  of  murder  under  sudden  and  grave 
provocation.  The  Judge  did  not  accept  this  verdict,  and  asked  the  Jury 
to  find  the  prisoner  either  guilty  or  not  guilty  of  murder.  The  Jury  then 
brought  a  verdict  of  not  guilty  with  which  the  Judge  disagreed  and  made 

(I)  I.  L.  R.,  1«  Bom.,  7S6.    (9)  I.  L.  B..  20  Bsm,  SIS. 
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the  reference.  It  was  held  in  that  case  that  the  Judge  was  in  error  in  not 
accepting  the  first  Verdict  and  the  High  Court  acting  as  both  Judge  and 
Jury  under  section  807  held  it  to  have  been  a  verdict  of  guilty  of  murder, 
as  the  Jury  while  finding  that  there  was  grave  and  sudden  provocation  did 
not  find  that  it  was  sufficient  to  destroy  the  powers  of  self-control.  The 
first  verdict  was  similarly  given  effect  to  in  Queen  v.  Jay  Kisto  Ooeeaimy 
(3).  The  ruling  in  Oovemment  of  Bengal  v.  Mdhaddi  (4)  was  to  the  same 
effect.  The  High  Court  ordered  the  first  verdict  to  be  entered  on  the 
record  and  judgment  was  passed  accordingly.  The  ruling  in  The  Qaeen  v. 
Suetmim  Mandal  (5)  where  the  second  verdict  was  accepted  must  be 
distinguished  from  the  cases  cited  before  inasmuch  as  in  that  case  the 
Judge  did  not  accept  the  first  verdict  but  put  questions  to  the  Jury  which 
questions  had  to  be  answered  before  final  decision  was  passed.  For  these 
reasons  I  hold  that  the  Sessions  Judge  in  the  present  case  having 
accepted  the  first  verdict  and  referred  a  question  arising  out  of  such 
acceptance  to  the  Jury  was  wrong  in  accepting  their  second  verdict. 
Following  the  authorities  cited  above,  I  would  decide  this  appeal  in 
accordance  with  the  first  verdict. 

The  next  question  to  be  considered  is  how  to  give  effect  to  their  first 
verdict  in  the  absence  of  a  definite  finding  on  the  question  about  intention 
referred  to  the  Jury  by  the  Judge.  The  High  Court  in  the  case  already 
noticed  where  the  verdict  was  guilty  of  murder  under  grave  and  sudden 
provocation  interpreted  this  verdict  which  they  upheld  to  mean  '^  guilty  of 
murder  '!  inasmuch  as  there  was  no  specific  finding  that  the  provocation 
was  sufficient  to  destroy  all  self-control :  Que&n-Empreee  v.  Devji  Chvmdji 
(6).  In  Queen  v.  Hurry  Prasad  Oa/ngooly  (7)  the  High  Court  similarly 
interpreted  the  intentions  of  the  Jury  from  the  record,  though  the  verdict 
was  somewhat  defective.  In  Queen  v.  Suetiram  Mandal  (S)  the  High 
Court  inferred  from  the  findings  of  fact  disclosed  by  the  answers  given  to 
the  questions  put  to  the  Jury  by  the  'udge  after  their  first  verdict  that 
they  meant  to  find  the  prisoners  guilty  of  murder,  and  the  Judge  was  direc- 
ted  to  find  accordingly.  In  Imp.  v.  Posha  Hari  Gha/rat  and  another  (9) 
this  Court  determined  from  the  record  under  which  clause  of  section  304 
the  case  fell  and  reduced  the  sentence.  Following  these  precedents  I  think 
the  record  of  the  case  shows  clearly  that  the  act  was  done  in  the  opinion 
of  the  Jury  with  the  intention  of  causing  death.  That  seems  to  have  beam 
the  circumstance  which  led  them  to  bring  in  their  second  verdict.  It  does 
not  seem  necessary  accordingly  to  require  the  Judge  to  ascertain  again  the 
opinion  of  the  Jury  on  this  point, 

(8)7W.  R.,   22    (4)I.L.RhS  C*1.,S71    (5)  SI  W.  R.,   1.    (6)  I.  IX  R.,  SO  Bom..  Jl 5. 
<7)t4  W.R.  69.    (S)SIW.R.,  1.  (9)  Appeal  No.  8U  of  1S94  decided  on  S4th  Janiiary*  1S96» 
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I  wouldi  therefore,  accept  the  first  verdict  and  convict  the  accused 
under  the  first  clause  of  section  3^4.  In  consideration  of  his  youth  I  would 
sentence  him  to  transportation  for  ten  years. 


14.  December  1898,  Parsons  &  Bahadb,  JJ» 

Qtteen^Kmppt—  v.  Nadlpshaw  H.  Sukhla.^ 

The  City  ef  Bombay  Utmiei^  Aet  (III of  \U%\  8ee$.  69,181,   471,  ^Xl^OomfMnan* 

The  Manidpal  CommiMioiier  is  the  only  person  empowered  nnder  the  City  of  BoaUiay 
Mnnkipal  Act»  188^,  to  uke  proceedings  ngainst  any  person  who  is  charged  with  any  offence 
against  the  Act  He  has,  howeyer,  powers  nnder  section  68  to  delegate  his  functions  nnder 
section  617  (a)  to  any  Municipal  officer  hy  writing  in  this  behalf  and  then  that  person  can 
take  procsedings,  but  no  one  else  can* 

The  petitioner  was  prosecuted  by  Mr.  Smith  the  Drainage  Engineer 
of  the  Bombay  Municipality  before  the  Acting  Second  Presidency  Magis- 
trate under  section  471  of  the  City  of  Bombay  Municipal  Act,  1888,  for 
having  failed  to  comply  with  the  requisition  made  upon  him  by  the 
Municipal  Commissioner  by  a  notice  under  section  231  dated  the  25th 
March  1898,  requiring  him  among  other  things  to  lay  in  certain  premises 
the  drains  as  specified  in  the  said  notice  and  remove  the  existing  drains. 
The  remaining  facts  appear  from  the  Judgment.  « 

Per  Curiam. — There  can  be  no  doubt,  and  indeed  it  was  not  con- 
tended otherwise  at  the  hearing  that  the  Commissioner  is  the  only  person 
empowered  under  the  Act  (  City  of  Bombay  Municipal  Act  1888  )  to  take 
proceedings  against  any  person  who  is  charged  with  any  offence  against 
the  Act  (Section  517 ).  Under  section  68  he  has  power  to  delegate  his 
functions  under  section  517  cl.  (a)  to  any  Municipal  officer  by  writing  in 
this  behalf  and  then  that  person  can  take  proceedings,  but  no  one  else 
can.  In  the  present  case  it  does  not  appear  certain  who  was  the  complain* 
ant.  There  is  no  written  complaint.  Mr.  Smith  in  his  evidence  calls 
himself  the  complainant,  the  Magistrate  calls  Inspector  Atts  the  com- 
plainant. However  that  may  be  no  writing  is  produced  empowering  either 
one  or  the  other  or  any  one  to  take  these  proceedings.  We  think,  therefore^ 
that  the  present  prosecution  has  been  improperly  instituted  and  we 
reverse  the  conviction  and  sentence. 


^Criminal  Huling  48  o/1898.    Criminal  Application  for  Beridon  No^270  of  1898. 
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15  Decmb$r  1898.  Parsons  &  Bavadi»  JJ. 

Queen-EmppoMi  v.  Dajtba  Totapanu^ 

Criminal  Procedure  Code  {Aet  Vof  1898)»  8ee^  W-^AbMence  qf  cwnpMnaf4^Diimi9$ai 
€f  complaint'^ Distriet  Magistrate, 

Where  a  complaint  under  section  398,  Indian  Penal  Ck>de,  is  diimisaed  bj  a  liaglatrate 
owing  to  the  absence  of  the  complainant,  the  District  Magistrate  is  competeai  It  d«al  wiHl  thf 
case  onder  section  487,  Criminal  Procedore  C^e» 

In  this  case  a  complaint  under  section  123,  Penal  Code,  was  fixed  for 
hearing  on  Slst  August  1898.  It  was  not  taken  up  that  day  as  the  Court 
had  pther  cases  pending  before  it  and  the  parties  were  told  to  be  present 
next  day,  apparently  not  at  any  particular  time.  Next  day  the  cmam 
was  again  not  taken  up  and  a  similar  order  was  given.  Next  day,  i.  e., 
on  2iid  September  1898  at  the  comparatively  early  hour  of  12-30,  the  case 
was  called  on.  Complainant  was  not  present  and  the  accused  was  dis- 
charged under  section  259,  Criminal  Procedure  Code,  although  he  too  was 
not  present.  The  District  Magistrate,  to  whom  an  application  for  revision 
was  submitted  by  the  complainant,  referred  the  case  to  the  High  Court — 
doubting  the  legality  of  the  order  of  discharge  in  the  absence  of  the  aocused* 

ORDEB.^We  do  not  know  why  the  District  Magistrate  has  referred 
this  case  to  the  High  Court;  he  is  himself  competent  to  deal  with  it  under 
section  437,  Criminal  Procedure  Code.     We  return  the  case. 


J^  DtembtT  1898.  Pabsohs  ft  Bavuni.  U. 

Queen-Bmppess  v.  Huselnsaheb.t 

Criminal  Procedure  Oode^  {Aet  Vof  18S8,)C%.  XXII-^Uagiitraf-^vmrna/rytrioL 
Where  the  offence  charged  in  a  complaint  it  one  under  section  8S5»  Indian  Penal  Code* 
4indallthe  snrronnding  circnmstancesgotoshow  that  grieyons  hurt  Is  aetoallj  eaiite4t  tka 
trying  Magistrate  is  not  justified  in  treating  the  case  in  a  sommary  way  for  an  offenee  «ader 
section  828,  without  recording  any  reason  why  he  treated  the  offence  as  one  under  sectioB  SIS 
and  tried  it  in  a  summary  way  or  recording  a  statement  that  he  discredited  any  of  the  allega- 
tions made  in  the  complaint. 

Ths  petitioner  was  charged  before  the  First  Class  Magistrate  at 
Belgaum  under  section  325|  Indian  Penal  Code^  but  the  Magistrate  treated 
the  offence  as  one  under  section  328  and  tried  it  in  a  summary  way  and 
convicted  the  accused. 

Per  Curiam  : — The  offence  charged  in  the  complaint  was  one  under 
Section  326  of  the  Indian  Penal  Code  and  all  the  facts    alleged  therein  and 

"  ^Criminai  Btding  46  qf  1808.    Criminal  Reference  Moh  IS6  of  1898, 

iOHminal  Bulmg  47  of  1898.    Criminal  Application  for  Reyision  Mo.  S67  of  1898. 
Note.^See  also,  Imp.  v.  Bowla  Vista  (Cr.   R^    19th  March,  1885.,    Imp.  t.  8hriniva9a 
<Cr.  Rn  8th  May  1886;)  ;  Queen-Empress   ▼•  Dorabji,   (L  L,  R«  10   Bom.,    ISl);  Hari4et9 
T,  Saritulla,  (I.  L«  R.,  15  Cal.,  608);  Queen-Empress  v.  P»lasinuatambi  (I*  L»  R«,  141Cad«» 
SS4). 
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ihe  evidence  including  a  m^c^l  certificate  sought  to  be  adduced  went  to 
show  that  grieyous  hurt  waiB  actually  caused.  The  Magistrate  does  not 
say  that  he  discredited  any  of  these  all^ations  or  give  any  reason  why  he 
treated  the  offence  as  one  under  section  323  and  tried  it  in  a  summary 
way.  We,  therefore,  reverse  the  convictions  and  sentences  and  direct  a 
fresh  trial  fqr  the  offence  of  grievous  hurt  complained  pf« 


25  D9oemb$r  1898.  Parsons  Sb  Banads,  JJ. 

Queen-Bmppess  v.  Lakshman  Maptand.* 

Indian  Penal  Code  {Aet  XLFqfl%BO%  8$o.  i^^Fraudiilent  use  of  false  measwree^ 
IngredianU^ 

To  afcertain  whether  a  measare  is  false  or  not,  the  only  proper  test  to  applj  is  that  of 
measure,  and  the  same  article  most  be  measarod  in  each  case,  and  proof  shoold  be  adduced 
that  this  had  been  done.  The  weight  of  the  grain  that  a  measare  is  foand  to  hold  is  no  evidence 
of  its  capacity,  as  compared  with  that  of  another  measnre,  nnless  the  very  same  grain  is  nsed. 

The  accused  in  this  case  was  convicted  by  a  Magistrate  under  section 
266,  Indian  Penal  Oode,  of  the  offence  of  being  iii  possession  of  false 
measures.  It  appeared  that  twelve  measures,  denominated  adhoKs 
were  found  in  the  possession  of  the  applicant  who  was  a  shetya  whose 
business  it  was  to  supply  correct  measures  to  people  in  the  basaar  on 
market  days.  The  Sesdons  Judge  of  Poena,  being  of  opinion,  that  the 
conviction  was  not  legal,  referred  the  ease  to  the  High  Court,  stating  :«— 
^<  The  evidence  of  the  Head  Constable  Daji  goes  show  that  the  aetnal 
weight  of  grain  (rice)  contained  in  a  true  measure  is  212  tolas  or  rupees' 
weight.  The  capacity  of  the  measure  found  with  the  accused  is  stated  to 
vary  from  212  to  220  tolas.  There  is  no  evidence  of  any  sort  to  show  that 
any  of  the  measure  contained  less  than  212  rupees  weight  of  grain.  The 
standard  of  measurement  adopted  is  at  best  a  fallacious  one  as  it  is  obvious 
that  the  density  of  the  grain  measured  must  vary  with  the  variety  of  the 
grain  and  the  fertility  and  constituents  of  the  soil  on  which  it  is  ground. 
A  bushel  of  pedigree  wheat  weighs  much  more  than  a  bushel  of  ordinary 
wheat.  There  is  nothing  whatever  in  the  evidence  t9  support  the  charge 
of  a  fraudulent  intention.  No  complaint  appear  to  have  preferred  by  any 
trader  or  grain  dealer.  The  Police  Patil  Qulabroa  states  that  the  two 
measure  he  procured  from  the  Easba  contained  214^  rupees  weight  of 
grain  whereas  the  contents  of  that  of  the  accused  weighed  ^  a  rupees  lest, 
i.  6.,  less  than  a  quarter  per  cent.  The  Magistrate  speaks  of  the  accused's 
measures  as  containing  from  210  to  220  tolas,  there  is  no  evidence  that  any 
of  these  contained  less  than  212  tolas,  he  also  ^speaks  of  the  current 
measure  of  Supa  containing  214  tolas  in  weight.  The  evidence  shews  it 
*Griminal  Beference  No.  121  of  1S9S.    . 
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contains  212  only.  There  is  certain  to  be  some  slight  variation  in  the 
capacity  of  measures  which  are  in  daily  use  in  the  bazaar  but  find  nothing* 
to  support  the  inference  that  any  fraud  was  intended  by  accused  and  I 
consider  the  conviction  is  improper." 

Pbr  Oubiam. — The  accused  had  been  convicted  of  having  in  his 
possession  false  measures.  The  finding  of  the  Magistrate  is  that  the  mea- 
sures  which  the  accused  had  in  his  possession  held  rice  which  weighed 
from  210  to  220  tolas  whereas  the  standard  measure  held  rice  which 
weighed  214  tolas;  from  the  evidence  however  for  the  prosecution  210 
seems  to  be  a  mistake  for  212  and  214  for  212.  The  Sessions  Judge  haa 
referred  the  case  on  the  ground  that  there  is  no  l^al  evidence  of  any 
fraudulent  intention.  We  agree  with  him  in  this.  We  would  also  point 
out  that  the  weight  of  grain  that  a  measure  is  found  to  hold  is  no  evidence 
of  its  capacity,  as  compared  with  that  of  another  measure,  unless  the 
very  same  grain  is  used.  Grains  of  rice  may  be  large  or  small,  light  or 
heavy.  One  sample  of  rice  may  contain  more  large  and  light  grains 
than  another  and  would  therefore  measure  more  though  weigh  less  than, 
the  latter.  To  ascertain  whether  a  measure  is  false  or  not,  the  only 
proper  test  to  apply  is  that  of  measure,  and  the  |9ame  article  must  be 
measured  in  eaGh  case,  and  proof  should  be  adduced  that  this  had  beea 
done.  We  reverse  the  conviction  and  sentence  and  acquit  the  accused. 
The  fine,  if  paid,  to  be  returned. 
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Abetment.  See  Pbnal  GaoB  M.  108,114. 

AbkaPl  Act  [Bom.  Act  Y  <{/ 1878), 
S.  8  {JS)^^agi9traU^^wi9ditii4in.  A  Third 
Class  Bfagistrate  has  no  jurisdiokioa  to  try 
<sases  vnder  the  Abkari     Act,    1878*    Bapu 

PmiJA. ...    184 

-S.9— Lienor— /s^iorto^toTi.  Under 


section  9  of  the  Abkari  Act  the  importation  of 
liqaor  into  a  port  is  not  complete  till  the  person 
importing  it  has  had  an  opportonity  of  pacing 
the  dntj    thereon  at  the    Costoms    Hoase.* 

ASOBVSAO* 503 

^Impwrtaiion^Liquor^Carrying  M- 


quor  from  one  village  to  another  in  a  Native 
State  throagh  BtiiUh  InUa,  The  bringing 
Into  British  India  of  liqaor,  without  a  pass  or 
permit  authorized  by  the  Abkari  Act,  is  an 
oflTence,  punishable  under  it,  notwithstanding 
that  it  was  so  brought  onlj  for  the  purposes  of 
taking  it  into  another  village  of  the  same  State 
from  one  of  which  it  was  brought ;  but  where 
the  importing  of  the  liquor  is  not  from  one 
portion  of  British  India  to  another,  there  can- 
no^  be  any  offence  of  transporting  liquor  from 
one  place  to  another  within  British  ^India. 
JawA.  318 

— — S.  IS^Toddy-T-SeUing^Liquidat' 
ing  ad^bt^Breaeh  of  lioenee.  A  licensee 
obtained  certain  pots  from  a  humbkar  (potter), 
and  liquidated  the  debt  for  the  said  pots  by 
handing  oyer  to  him  some  toddy  i^ffeldt  that 
as  the  tod'lif  was  not  sold  bat  was  given  in 
liquidation  of  a  debt  there  was  no  breach  of 
the  license  which  provided  that  the  licensee 
^'shall  not  receive  wearing  apparel,  or  orna- 
ments, or  any  consideration,  except  coin,  for 
any  *o<ldt/ he  may   sell."    Kavji.        ...    586 

— — S.  VI^Mere  possemioa — Liquor 
-^Duty^  non-payment  of.  Mere  possession  of 
eonntry  liqaor  on  which  no  dnty  has  been 
liaid  ii  not  irrespective  of  the  quantity  fixed 
nnder  section  17  of  the  Bombay  Abkari  Act, 


punishable  nnder  section  47  of  the  Act,  Bak. 
OHOD...         ...         ,^        ,^  ^^        ^^     5JJ 

Abkapy   Act  a  IS-kIwji  1   588 

S.  48— Gf<ii|/a  growing^Permit. 

To  grow  ganja  without  a  permit  is  not  an 
offence  within  the  meaning  of  section  48  of 
the  Bombay  Abkari  Act,  1878.  Naeatan.     198 

^Distillery  Tnepector^e  report^Svi' 
denee.  In  a  prosecution  under  the  Bombay 
Abkari  Act,  the  report  of  a  Distillery  Inspect- 
or to  the  effect  that  certain  liquor  was  illicit 
is  not  admissible  in  evidence,  and  there  mnst 
be  independent  evi<tenoe  to  show  that  it  was 
iUicit.     MOHAITLAL.  ...         99$ 


•*...$M,  Jbbia    ... 
^ell^JnUerpretation. 


The 


313 
word 


••seir»  in  section  4S  of  the  Bombay  Abkari 
Act  mast  be  interpreted  strictly  and  not  con- 
fused with  exchange.    Jahki 451 

S.  48  {U^—ImporUng  liquor.  The 
accused  was  convicted  of  importing  liquor 
from  Goa  into  British  India  without  a  permit. 
The  bottle  and  the  liquor  were  ordered  to  be 
confiscated,  but  no  other  sentence  was  passed  : 
—Held^  that  the  Magistrate  was  bound  10  have 
passed  some  sentence,  however;  small,  after 
convicting  of  the  offence.    Jaxih.         ...    S9] 

S.  48   {h)^TraneporUng  toddy 

^Pase.  The  accused,  a  girl  of  about  16  years 
of  age,  was  charged  with  transporting  toddy 
without  a  pass  under  s^tion  43  (b)  of  the  Bom- 
bay Abkari  Act,  and  on  a  conviction  was  <fined 
eight  annas.  Her  ancle,  who  held  a  pass^or 
trapping  todtjy  trees  and  carrying  toddy  to 
the  shop  told  her  to  drive  a  buffalo  laden 
with  toddy^  while  he  himself  searched  for  his 
runaway  pony.  For  doing  so,  she  was  con- 
victed '.-^Held.  that  the  girl  should  not  have 
heen  considered  as  herself  transporting  toddy ^ 
seeing  that  her  uncle  who  had  but  momenta- 
rily withdraw^,  might  be  deemed  as    still 
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eontrolliDg  the  buffalo  laden  with  it.     Na- 
GOWA. -    ^^ 

Abkapl  Act,  S.  48(b)-0afua- 
Bemoval  Jrem  one  field  to  an  adjoining 
field.  The  accused  removed  fome  gamja 
grown  in  one  of  hii  sorrey  nnmbers 
ton  threshing  fk)or  in  his  adjoining  snr- 
Tey  nnmber  for  the  purpose  of  preparing  it, 
the  two  snrrey  nmnbers  being  practically  one 
field:— ffsU,  that  the  act  of  the  aoooted  wm 
not  a  remoral  from  one  place  to  another  pn- 
nbhablennder  seotion  48  (6)  of  the  BoiitiMiy 

AbkariAet*    Satwju      465 

Toddg^Breaek  of  Uceneo^Keep- 
ing  the  toddy  stored  in  the  fields.  A  licensee 
who  keeps  she  toddy  at  the  place  where  he 


tion  43  (4j)  of  the  Bombay  Abkari  Act,  under 
the  definition  of  toddg  as  giren  in  the  Act. 
Mhadoo -    50* 

Abltart  Act,  S.  48  «l)-^««.  pajr- 
meni  cf-^Toddg  treee.  tapping  qf.  There  U  no 
provision  in  the  Bombay  Abkari  Act,  1878» 
which  authorises  a  Magiatrate  who  convicts 
anaccusedpersonunder  section  43  (<i)of  the 
Act  to  order  the  payment  by  him  of  any  fee 
tha«m«y  be  leviable  in  respect  of  trees  tapped 
by  him  wHhout  a  license.    Baoho.      .^    ^5- 

— ■  i'  -S^  48  (r)^Liguor^'^P^99$99img 
appoff^tme^LMOUy.    Where  apparatus  for 


has  drawn  it,  for  some  days  and  does  not 
conrey  It  at  once  to  the  shop  or  to  the  distille- 
ry, cannot  be  convicted  of  a  breach  of  the 
condition  of  bis  license  under    the 

Act,  1878.    Gasbsh 552 

S.  48  (e)—Ganja  plants  Culti- 
vaUon.  Mere  cultivation  W  ganja  plants  is 
not  a  process  of  manufacturing  intoxicatifig 
drugs  within  the  meaning  of  section  48  (e) 
of  the  Bombay  Abkari  Act,  1878.  Dadu...  415 
— — —  Manufacture  —  Eau-^'Cotogne, 
The  word  Manufacture'  in  section  3  Clause  11,  * 
of  the  Bombay  Abkari  Act,  1878,  includes 
the  preparing  of  a  spirituous  liquor  by 
admixing,  and  is  uot  limited  to  the  processes 
which  result  in  the  production  of  alcohol. 
The  making  of  Ban-de-cologne  by  adding  to 
rectified  spirit  water  and  some  essential  oils  ; 
which  create  fragrance,  is  a  manufacture  of 
liquor  within  the  penal  section  43  (c)  of  the 
Bombay  Abkari  Act,  1873.    Tushvant...    834 

^Mowra  selling  of.  It  is  no  offence  to 

sell  Mhowra  flowers  without  a  permit  except 
in  the  area  in  which  Bombay  Act  III  of  1892  is  ^ 
in  force.  Tae  mere  selling  of  Mhowra  flowers 
to  persons,  who  had  li<jen  convicted  of  illicit 
distilling  is  not  in  itself  sufficient  to  justify  a 
conviction  for  abetment  of  the  offence  of  manu- 
facturing liquor  menlioned  in  flection  43  (c) 
of  the  Bombay  Abkari  Act,  1878.  Shbkh 
C«A»D  9*9 

S.    48  {€Ly—Ca$htw-nut    tree — 

Jniee-drawmg.  The  drawing  of  juice  from 
a  cashew-nut  tree  does  not  constitute  the  oflbn- 
cc  of  drawing  toddy,  punishable  under  sec- 


ataotfaotuHng  liquor  is  found  in  a  honse,  it 
U  iafedoctrine  to  lay  down  that  the  head  of 
4he  house  should  ^  proceeded  against ;  since 
it  is  obvioasly  possibk  in  any  family  that  a 
son  may  act  in  contravention  of  the  Act» 
while  the  father  may  be  quite  Innocent, 
Abkati  |tthough  the  material  for  illicit  manufacture 
may  be  actually  in  a  room  of  the  house  he  U 

living  in.    Dhago.  504 

g,  48  {f)^Apparatne^Pogeeegion 

— /filstilioa»    To  support  a  conviction  under 

section  48  (/)  of  the  Bombay  Abkari  Act^  1878^ 

itis  not  sufficient  ti  prove  that  the  apparatus 

in  tlie  possession  of  the  accused  is  such  as  can 

be  used  for  the  purpose  of  manufacturing  11- 

.  qnor  or  any  intoxicating  drug ;  but  it  must 

i  be  proved  that  he   has  the  apparatus  in  his 

]  pesssssion  lor  that  purpose.    Mukuhd.  ...    510 

Separate   eemenees^     The  posses- 


sion of  Materials  for  manufactuting  liquor 
an*  the  «ct  of  manufacturing  liquor  are  dis- 
titact  offences  punishable,  respectively,  under 
clauies  (/)  and  (jr)  of  section  43  of  the  Abkari 
Act,  and  that,  thereforc.separate  sentences  may 
be  passed  where   an  accused  is  convicted  of 

these  offences.    Shivdia 523 

g  48  (  B  )'-Tranefer^Oaitja^ 
One  shop  to  ano(her.  A  transfer  of  ga^Ja 
from  one  shop  to  another,  both  shops  belong- 
ing  to  the  same  licensee,  doe^  not  constitute 
an  offence  under  section  43  (y)  of  the  Bombay 

Abkari  Act.    Moha5 ^^^ 

^f^/jA^^SeilUa  in   quafntUies    not 

permitted  by  law^Gomasta.    The  holder  of 

a  license  and  his  gomasta     were  convicted 

under  section  46(c)  of  the  Abkari  Act.  1878, 

for  #emng  a  lai«er  quanUty  of  toddy  than 
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t>eTmittedbj  the  rales  i^ffeld,  that  the  act  of 
^the  gomtista  fell  within  tibe  provisions  of 
section  43  {g)  of  the  Act.    Dobjlbji.  ...    616 

AbkaPl  Act,  S.  48  {^y-^Lieen- 
see — Ser^ani^^Nauharnama.  A  servant  of 
a  coantrj  spirit  farmer  holding .  a  nati- 
karnamaf  issued  by  the  spirit  fanner  and 
countersigned  bj  the  Collector,  bnt  not  himself 
holding  a  license  graoted  under  the  Bombay 
Abkari  Act,  )S78,  is  not  liable  to  conviction 
under  section  45  (o),  but  can  be  convicted  under 
section  43  (^)  of  the  Act.    Balafjl.      ...    671 

S.  48,  (Z)'^Separate  eonvietions. 

The  accused  were  convicted  and  separately 
sentenced  for  (1)  possessing  apparams  and 
material  for  manufacturing  liquor  without  a 
permit  and  (2)  possessing  mhowra  flowers  for 
manufacturing  liquor  without  a  permit : — 
Heldy  that  the  matters  abont  which  the  two 
convictions  were  passed  were  substantially  one 
transaction.    Lakshhah  Bhika.  ...     878 

S.    44    {B,)^nydrometre-'PreS' 

erib-  d  q  'aniity  of  liquor^Aeeomnts,  The  not 
keeping  of  a  hydromotre  is  made  an  offence  by 
section  44  (a)  of  the  Bombay  Abkari  Act,  1878. 
Mere  omiMont  to  fulfil  the  terms  of  the  license 
are  not  punishable  under  section  4ft  («)  of  the 
Act,    Qangabjlm, 517 

S.  4t&^Lieense^Oondiiton^Bre' 

ach-^Famier^AgerU^InterpretatUm.  A  li- 
censee was  convicted  of  having  broken  the 
condition  of  bis  license,  which  provided  that 
the  licensee  should  deliver  the  jnice  of  the 
trees  as  soon  as  drawn  to  thefarmer,  inasmuch 
as  he  delivered  the  juiee  to  a  servant  of  the 
farmer  who  came  for  the  juice  on  behalf  of  the 
farmer  as  his  agent  t-^Heldf  that  the  convic- 
tion was  bad  since  under  the  terms  of  the 
Kcense  a  delivery  to  the  farmer  in  person  was 
not  essential,  but  that  the  latter  could  depute 
a  servant  or  agent  to  take  delivery  of  the  juice 
drawn.    Shapubji  Batakj^ 754 

S.     45    (0)'-Licensee'^ervani. 

Section  46  {0)  of  the  Bombay  Abkari    Act  ap- 
pliea  only  to  the  "  holder  of  a  license  "  and  I 
not    to    a    mere  servant    ,of   the   licensee. 

G^^rv^       214 

Toddy  ihops^Failure  to  open 
shopt.  The  accused  was  convicted  of  a  Breach 
of  the  license  under  section  45  (c)  of  the  Bombay 
Abkari  Act,  in  that  he  did  not  establish  toddy 
shops  at  certain  places  within  a  ceruin  tlms:- 
125 


Held^  reversing  th9  conviction,  that  the  license 
by  not  specifying  aoy  time  for  opening  of 
shops,  left  the  matter  to  subsequent  adjustment 
between  the  Collector  and  the  contractor,  who 
finally  came  to  terms.    Rajabam  ...    290 

AbkaPl  Act,  S.  45  {t)—Breaeh 
of  the  eonditioM  of  license  —  Licensee  — 
Servant.  Under  section  45  (  c )  of  the 
Bombay  Abkari  Act,  the  servants  of  a 
holder  of  a  license  granted  under  the  Act  can 
not  bs  made  liable  for  breach  of  the  conditions 
of  the  license.     Gk)PAL       304 

'-^Breaen,  of  ths  .condition  of  the  li* 

cense -^Minimwn  amount  of  liquor — dct^^ 
Omission.  The  accused  was  convicted  of  not 
keeping,according  to  his  license,  the  minimum 
amount  of  certain  kinds  of  liqaor.  The  Dis- 
trict Magistrate  was  of  opinion  that  the  neglf- 
gence  of  the  accused  amounted  to  an  omission, 
and  not  an  act,  and  under  section  45  (c)  of  the 
Bombay  Abkari  Act,  an  act  but  not  an  illegal 
omission,  was  punishable:— i^eZd,  that  the 
conviction  should  be  upheld,  and  that  an  act 
failing  to  comply  with  terms  legally  imposed 
is  illegal  in  the  affirmative  as  well  as  in  the 
negative  sense.    Pbdbu 323 

Breach  of  the  condition  of  the  W- 
eense-^Licensee^Servant^  Liability.  Under 
section  45  (c)  of  the  Bombay  Abkari  Act,  the  * 
servant  of  a  holder  of  a  license,  grantjsd  under 
the  Act,  cannot  be  made  liable  for  breach  of 
the  conditions  of  the  license.    Gopal.  •••    406 

Breach  of  the  conditions  t^f  the 
liemse^Lieensee'^ervant^Liability,  Under 
section  45  (c)-  of  the  Bombay  Abkari  Act  the 
servants  of  a  holder  of  a  license  granted  under 
the  Aot  cannot  be  made  liable  for  breach  of 
the  conditions  of  the  license.  Bamji.  ...  416 
SeeQASQiMAM 671 

Licensee^Servant-^Breaeh  of  W- 
eense.  An  agent  of  the  holder  of  a  license  to 
sell  liquor  cannot  be  legally  convicted  of  an 
offence  under  section  45  (0)  of  the  Bombay 
Abkari  Act,  1878,  for  breaches  of  such  license 
committed  by  the  licensee's  servants,  Jam- 
8HBDJ1 ...  668 

Ueense^Breaeh  of  the  eonditions 

of  license^Servant  selling  by  short  measure 
-^Liability  of  the  licensee.  The  holder  of 
a  license  for  the  sale  of  country  liquor  cannot 
be  convicted  of  a  breach  gf  his  license,  merely 
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becaiwehi8Bcrvant,a  Uqaor  shop-keeper,  has 
given  short  measure  to  a  customer,  where  it 

proved  that  he  has  Uken  all  reasonable 
precautions  such  as  reasonable  men  would 
use  to  prevent  the  commission  of  such  offen- 
ces by  his  servants.  Dadabhoy «9* 

Abkapl:Aot  S.  46  (a)-I't'guor- 
WaUr.  Mixing  water  with  liquor  Is  not  an 
offence  under  section  46  (a)  of  the  Bombay  Ab- 
karl  Act,  1878.  Bbima ^97 

, S.  47— Lienor— P9M«#wii—Qt«»»' 

titp.    The  Bombay  Abkari  Act,  187».    renders 


a  man  punishable  for  the  offence  of  possessing 
more  than  a  particular  quantity  of  liquor  with- 
in a  certain  local  area  or  placc,cxcept  under  the 
authority  of  some  license,  permit  or  special 
order  obtained  under  that  Act  It  if,  therefore, 
immaterial  to  conwdcr  whether  the  posseesion 
in  any  case  was  illegal  btfore  the  Act  came 

into  force.    Sobabji ^** 

. ^Moura  Liquor^ QuanWy  in  eteess. 

Under  s.  47  the  possession  of  2  gallons  and  2J 
beers  of  mow  ra  liquor  is  illegal  in  the  absence 
of  any  license,  permit,  pass  or  special  orders 
and  the  law  does  not  allow  the  head  of  a 
family  to  exceed  that  limit  merely  because  he 
has  a  family  of  ten  or  twelve  members.of  whom 

five  are  adults.    Fakbu 8^2 

Country  liquor^Poueision^Quan- 

iity^Judgment'^Contentt.  The  accused  was 
convicted  of. the  offence  of  being  In  possession 
of  more  than  a  gallon  of  country  liquor  with- 
out  a  permit  or  pais  from  the  Collector,  under 
section  41  of  the  Bombay  Abkari  Act :— ^«W 
that  the  conviction  was  on  its  face  insufficient  as 
the  section  did  not  make  the  possession  of  more 
than  one  gallon  of  country  liquor  penal.  JEvery 
eonvlctlon  by  a  Court  of  limited  jurtsdiction 
ought  to  contain  a  statement  of  Hs  legal  justi- 
fication within  Itself.    Kana 310 

LiqMor^Possif9ion.    To    justify  a 

conviction  under  section  47,  Bombay  Abkari 
Act  there  must  be  evidence  against  the  ac- 
cused showing  that  the  liquor    was  "in his 

possession."   leAKDUBAKO *8« 

g^^,  Bavchod 593 

terU  liMiity-  P^r  Birdwood,  J.-The  hold- 
er of  a  license  under  the  Bombay  Abkari  Act 
can  be  held  to  be  crimlnaUy  liable  under  the 


second  para  of  aection  53  of  the  Act  fdr  a» 
offence  committed  by  bis  servant  only,  when 
such  an  offence,  if  committed  by  the  master* 
would  have  been  a  breach  of  the  conditions  of 
his  license.  Per  B»r#on#,  J— The  second  of 
section  58  of  the  Bombay  Abkari  Act  applies 
only  to  acts  which  would  be  oflRenoes  under 
sections  43,  44,  45,  or  46,  if  these  acts  are  done 
by  a  person  when  actually  in  the  employ 
or  acting  on   behalf  of  a  holder  of  a  Ucense. 

ViBBAIJI        ^^ 

AbkaPl  Act  S.  68.  See  Dadabhoy,  63! 

, S-  Gb—Magisirate^ConfiieaiioH 

-^Collector.  A  Magistrate  is  not  competent 
to  order  confiscation  under  the  Bombay  Ab- 
kari Act,  the  Collector  alone  being  Invested 
with  such  power  by  section  55  of  the  Act- 
Bablikoafa. ^** 


-S-  59— i?tfwft«'«l.    Under  the  rule 


under  section  59  of  the  Bombay  Abkari  Act^ 
a  Magistrate  Is  bound  to  name  each  person 
to  whom  a  poruon  of  the  fine  Is  to  be  giv-n 
by  way  of  reward.    Amba  Balta        ...    481 

S.  60— Ltf^M*  Tietenue  Code  {Bom. 

Vof  1879),  See.  ^^-^Magistrate^Appeal^ 
Enhaneement  of  s&ntenee.  The  accused  was 
convicted  by  a  Second  Class  Magistrate  of  the 
oflfonce  of  a  breach  of  license  under  the  Bom- 
bay Abkari  Act,  1878,  and  fined  Bs.  10.  In 
appeal  the  First  Class  Magistrate  under  sec- 
tion 60  of  the  Act  and  section  209  of  the  Bmn- 
bay  Land  Revenue  Code,  enhanced  the  fine  to 
Bs.  100 :— FdW.  that  section  60  of  the  Bombay 
Abkari  Act  did  not  apply.  Theaccnwdwaa 
convicted  by  a  Magistrate  under  section  56  of 
the  Act  and  lo  appeal  the  First  Class  Magis- 
trate could  not  make  any  order  under  section 
109  of  the  Bombay  Land  Revenue  Code.  Mita. 
Saiub *^* 

AOOOmpUoe— fTt^e**  ^ter  cKf 
closing  the  eonspiraey  to  anihority,  cwso* 
Hating  with  their  eonfederaUt  to  ensure  their 
eonvietion'-Corroboration.  Persons  who  have 
entered  into  communication  with  conspirators^ 
but  who,  In  consequence  of  either  a  subsequent 
repentance  or  an  ori^nal  determination  ta 
frustrate  the  enterprise,  have  disclosed  the 
conspiracy  to  the  public  authorities,  under 
whose  direction  they  continue  to  set  with 
their  guilty  oonfederates  till  the  matter  cna 
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be  80  far  matured  m  to  ensore  their  oonvictioii, 
fallander  the  elase  of  persons,  **appareiitlj 
accompli  oes/*  to  whom  the  rale  reqairing 
corroborative  evidence  does  not  apply.  The 
early  disclosure  is  considered  as  binding  the 
party  to  his  duty,  and  though  a  great  degree 
of  disfavour  may  attach  to  him  for  the  part 
he  has  acted  as  an  informer,  yet  his  case  is 
not  treated  as  that  of  an  accomplice.  Shahkbb 
Shobao 488 

AOOOmplloe  pardoned — Conviction — 
Criminal  Procedure  Code  {Act  X  of  1882),  Sec 
91^^^ Suppoeed*^ ^Interpretation,  The  evi- 
dence of  pardoned  accomplices  taken  with  the 
statements  of  unpardoned  co-prisoners  is  not 
sufficient  by  itself  to  warrant  the  conviction  of 
those  who  never  confessed.  The  word  **suppos- 
ed"  in  section  338,  Criminal  Procedure  Code, 
1812,  only  excludes  those  who  have  been  actu- 
ally convicted  and,  therefore,  the  tender  of 
pardon  to  a  person  or  persons  who  had  pleaded 
guilty  but  not  convicted,  ia  not  prohibited 
under  the  section.    Bhaoyjl 750 

Confirmation ^Evidenae,    The  con- 
firmation usually  required  of  an  accomplice 
witness  must  be  not  merely  as  to  the  circum- 
stances of  the  crime  but  as  to  the  identity  o^ 
'  each  person  accused  of  taking  a  part.  Dhondi 

binBaoji M* 

A^OOUSed— Appearing  witliout  ium' 
mona^Praeiiee^ Absence  of  summons  or 
complaint.  When  the  accused  appears  volun- 
tarily to  answer  a  charge,  the  want  of  sum- 
mons or  of  a  complaint  antecedent  to  the 
issuing  of  a  summons    becomes  immaterial 

SUDASBVAFPA 8 

TesUmonpof.    See  Chxtub...    102 

Act  XI  of  1846— flty^  Caurt  of 
Jndieature—'Sudder  Fouzdari  Adawlat  Ju* 
rtsdiction-'Politieal  Agent  The  High  Conr^ 
of  Judicature  at  Bombay  has  the  same  jurisdic* 
tion  as  was  possessed  by  the  Sudder  Fouzdari 
A4^wlat  to  deal  with  cases  under  Act  XI 
of  1846,  either  by  way  of  confirmation  or  by 

way  of  appeal.    Ratnta  BaJa. 939 

AOt  I  of  1840— Nizam*!  authorities 
—  Arrest—British  India^Detentum-^  Ous, 
tody -^Orders  of  Oovemment,  H.  H.  the 
Nizam's  authorities  ti^Te  no  power  to  make  an 
arrest  in   British  territory.     Unless    it   is 


clearly  alleged  by  the  eomplainant  that  tho 
accused  had  been  resident  in  British  territory 
for  six  months  before  the  offence  was  commit* 
ted,  ihe  accused  should  not  be  imprisoned.  In 
any  case,  he  should  not  be  detained  in  custody 
without  the  orders  of  Government  obtained 
under  Act  I  of  1849.    Kaladji  Magistbatb'  9 

QUABTBBLT  RbtUBN.  35 

Act     XXVI      of     1850     Sees.    7 

(5),  10-^ MuTueipal  rate  ~~  Non-payment  — 
Penalty,  A  person  is  not  liable  to  a  penalty  for 
non-payment  of  a  Municipal  rate,  notwitstand« 
ing  that  the  rate  is  recoverable  in  the  same 
manner  as  a  penalty.    Fakiba.     77 

Act    XXXI     of  IS&O-Salt  -  B5- 

moval  for  one*s  own  use — Bed  of  a  creek — 
Act  XXVII  of  \9S7 ^Detention  of  the  salt; 
Removal  for  one's  own  use  of  salt  from  the  bed 
of  a  creek  not  forming  part  of  any  sah  work, 
constitutes  no  offence  either  under  the  Indian 
Penal  Code  or  Act  XXXI  of  1850  or  XXVII  of 
1837,  though  under  section  7  of  the  Act  made 
applicable  by  section  8  of  the  former,  the 
salt  removed  becomes  liable  to  detention. 
Fakiba 6G 

•  S.    S^Pine-^DefavH^Imprison' 

ment^Partial  payment  of  fine — OommxUation 
of  the  sentence  of  imprisonmsnt-^Seetion  69 
applieable  to  offences  under  the  Penal  Code. 
A  Magistrate,  F,  P..  on  convicting  an 
accused  person  under  section  3  of  Act  XXXI 
of  1850  sentenced  him  to  pay  a  fine  of  Rs.  250 
commutableto  six  weeks  imprisonment.  On 
the  payment  of  Rs.  238-14-8,  the  balaoee,  be* 
ing  the  "amount  proportional  to  2  days'  im- 
prisonment," was  remitted  under  section  69 
of  the  Indian  Penal  Cedec^fl^sid,  that  the 
sentence  of  imprisonment  in  default  was  not 
warranted  by  law.  Held,  also,  that  the  appli« 
cation  of  section  69  of  the  Indian  Penal  Code 
to  the  case  was  improper  as  that  section  would 
onlyapply  to  offences  onder  the  Code.  If  the 
section  had  been  applicable,  it  was  not  a  pro- 
cedure warrantable  under  the  following  sec* 
tion  of  the  Code,  to  remit  a  portion  of  the  fine 
tendered.  Had  the  accused,  in  a  case  to 
which  the  law  quoted  was  applicable, 
tendered  only  a  portion  of  the  fine»  he 
might  legally  have  been  released,  if  the 
term  of  imprisonment  already  suffered  were 


Digitized  by 


Google 


996 


UNBEPOBTID  CBIMINAL  CASKS. 


not  len  dun  proporticnab  to  the  amoantof 
fine  unpaid;  bat  under  section  70  of  the  Indian 
Penal  Code,  the  unpaid  amount  would  still  be 

leviable.    Matjl  Divjmb. 40 

AotlIIOflte2.    See  QtASOk     ...    59 

Act  XLVUI  Of    1860,    S.   11- 

Liceneee.  On  proof  that  a  person  has  or 
keeps  any  such  eating-house  as  is  described  in 
section  11  of  Act  48  of  1860,  he  is  liable  to  fine 
as  in  that  section  provided  ;  and  the  sole  cir- 
eumstance  that  the  Commissioner  has  refused 
to  grant  him  a  license  under  section  12  does 
not  justify  his  acquittal.    Bllahibas.  •••    835 

AOt  II  of  lae^-Begulatian  II 
nf  1891— i9^€iJUi  Oihman^A^en.  For  the 
purposes  of  Act  II  of  1864,  the  village  of 
"" Sheikh  Othman  is  made  by  Begnlation  II  of 
1891  part  of  the  Settlement  of  Aden  and 
placed  under  the  jurisdiction  of  the  Court  of 
tbe  Resident  at  Aden,    Nubadiii  ...    825 

Aft»Ioa  Opdep    In    Council    of 

1896,  Articles  45,  48,  50,  74,^75— Con- 
Mular  Court — Uganda — British  sphere  of 
it^fluenee  —  Foreign  Subjects^  Jurisdiction. 
Her  Biajestj's  Commissioner  and  Consul- 
Qeneral  as  a  Commander-in-Chief  can  try 
foreign  subjects  committing  offences  in  terri- 
tory under  military  occupation  and  pnnish 
them  on  the  spot  by  the  law  of  war,  but  he 
cannot  so  try  them  at  a  place  and  time  botn 
distant  from  the  war-like  operations.  The 
Court  of  the  Commissioner  and  Consul- 
General  of  Uganda  is,  by  various  Articles  of 
the  Order  in  Council  of  1889  (tf,  g^  articles 
19,99)  limited  in  its  powers.  If,  therefore,  the 
OiBces  of  Judge  of  tbe  Consular  Court  and  of 
A  Coamander-in-Ohief  happen  in  a  sphere  of 
influence  to  be  held  by  the  same  person,  who 
in  both  capacities  under  the  control  of  ^t 
Crown,  the  directions  in  the  Orders  in  Council 
Are  binding  on  him  as  Consular  Judge, 
When  the  Commissioner  and  Consul-Qeneral 
has  avowedly  and  in  terms  assumed  jurisdic« 
tion  under  the  Orders  In  Conneil  and  submit- 
ted the  ease  to  the  High  Court  under  Articles 
74,  and  75,  it  would  be  wrong  to  impute  the 
net  to  power  lawfully  used  by  the  head  of  a 
military  occupation.  A  military  oocnpation 
however  complete,  is  not  neeessarily  the  same 
thing  as  an  annexation.  The  responsibilities. 
Assumed  under  Article  1  of  the  General  Act 


of  the  Brussels  Conference  of  1890,  are  interw 
national  duties  arising  from  mutual  nnder*^ 
standings  of  the  signatory  powers,  and  thus 
diffeT  from  the  obligations   undertaken  by  the 
Sovereign  to  protect  her  subjects  and  others 
bound  to    her    by    allegiance.     The  phrase 
<*  British  Sphere  of  Influence  "  is  obvlooslr 
intended  to  mark    out    African    territories 
within  which  other  European  Powers  are 
bj   mutual     understanding     not     to     extend 
their  conquests  to  the  disadvantage    of  the 
British  Power  in  East  Africa.  Tbe  phrase  hat 
no  significance  for  purposes  of  jurisdiction. 
It  is  in  fact  the  outer  circle  beyond  tbe  Protec- 
ted States,  and  is    for  purposes  of   internal 
jurisdiction  iodependent  territory,  wbere  the 
Consular  Court  bas    no  direct  authority,  and 
cannot  control  the  actions  of  its  native  rulers, 
as  it    might     do     in     Protected    territory. 
Occupation    for  purposes    of  war    does  not 
change  the  law  of  the  country  invaded,  and 
each  occupation  cannot  confer  jurisdiction  on 
the  Consular  Courts  to  try  foreigners,  to  whom 
the  Order  of  1899  did. not  apply.as  if  they  were 
British  subjects.    The  Orders  in  Council  of 
1889  and   1893  gave  no    jurisdiction  to  the 
Commissioner  and  Consul-Gentral  of  Uganda 
over  *^oreignert"  being  subjects  of  the  Signa- 
tory Powers,  in  regard  to  offences  committed 
by   them    in  territory   under  the  Sphere  of 
influence    of    the    British   Crown;    a  plain 
distincdon    being  drawn  about  the  criminal 
liability  of  subjects  of  the  Signatory  Powers 
for  offences    committed    by  them  within    tbe 
Protectorate    and    outside    such     limiu ;    a 
distinction  based  evidently  on  the  dlffsrence 
of  the    responsibility    which  the  Crown  lo- 
advised  to    assume   in  territories    solemnly 
declared  to  be  under  the  Queen's  protection 
and  those  merely  placed*  qw  the  Signatory 
Powers,   within     the     British     sphere    of 
Influence,    Convictions  by  the  Consular  Conn 
under  Articles  45, 48  and  50  of  the  Order  in 
Council  of  1889  of  German  subjects  in  regnrd 
to  acts  done  outside  the   limits  of  the  Proleei- 
orate  are  without  jurisdiction.    JiniA....    860^ 

Appoal,  di#]MfAi  ofwUkmd  JUmrtttg  iU 
VdM^PracHee.  Where  the  appelkint  waa 
represented  by  a  pleader*  and  tho  SeMloA*. 
Judge  not  knowing  the  faet  dilated  of  the 
appeal  in  chambersb  the  High  Ooort  set  aMa- 
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the  order  of  tbe  appellate  Coart  and  directed 
the  appeal  to  be  reheard.    Causu.     ...    914 

JLppeal—Judgwieni'^Praetiee.  Where  a 
Sessions  Jadge  having  come  to  the  conclnsion 
that  the  accused  were  properlj  convicted  and 
that  there  was  no  reason  to  hear  the  appeal, 
inmmarilj  lejected  it,  the  High  Court  order- 
ed the  Sessions  Judge  to  hear  and  dispose  of 
the  appeal  according  to  law.  Adam  Isao....916 

—Does  not  lie  against  as  order  of 
discharge  *made  by  a  Presidency  Magis- 
trate.   See  HowABD  v.  Mahoiud  all  ...    885 

Does  not  lie  to  the  High  Court  from 

its  own  Judgment.  <$«£}  Adsvapfa 691 

Apms  Act  (XI  of  1878),  S.  19— 
Khandesk^^cUtpetre — L4een$e  —  Oovermment 
of  India  lioiifieaUon  No»  518,  dated  6-8. 
1879.  As  Ehandesh  is  neither  a  district  on 
the  external  land  frontier  of  British  India  nor 
a  sea-board  District  of  British  Burma,  clause 
ivof  the  Notification  of  the  (Government  of 
India  No.  578  of  6th  March  1879  has  no  ap» 
plication  to  it  and  as  the  Government  of  India 
has  not,  by  any  other  Notification,  extended 
section  19  of  the  Act  to  saltpetre  in  the  Khan- 
deeh  District,  a  person  cannot  be  convicted 
under  section  19  of  the  Arms  Act,  for  keeping 
salt-petre  without  a  license.  Sakhabam....2S7 

S.  19  (e)— -4rwt— 5|>ear.     The 

carrying  of  a  spear  is  not  an  offence  against 
section  19  (e)  of  the  A  rma  Act,  1878,  because 
under  clause  (J)  of  section  2  of  the  rules 
under  section  37  of  the  Act,  spears  are  exempt- 
ed from  the  operation  of  the  prohibition  con- 
tained in  sections  18, 14, 16  and  16  of  the  Act, 
NubMahoxbd 507 

S.  SB-^Magistrate-^-^uriadietion 

^Criminal  Proeedwre  Code  (Aet  X  ^  1872), 
8€c,  2.  A  Magistrate  cf  a  grade  lower  than 
iBt  class  hat  no  jurisdiction  to  try  offences 
under  Act  XXXI  of  1860,  (See  sMtion  85 
of  the  Act  and  the  definition  of  the  expressioa, 
^Officer  exoercising  the  powers  of  a  Magistra- 
te,'* in  section  2  of  the  Code  of  Criminal  Pro- 
cedure). The  term  Magistrate  in  section  86 
of  Act  XXXI  of  I860  applies  only  to  the  Ma- 
gistrate  of  a  Distriot.    Basapa.  •«••••      80 

Ball— (?ron^N^  of  haU-^Ikftmatwry 
mffHeoHona^Traeiiee.  An  accnsed  should 
not  be  admitted  to  bail  where  the  pofsibility 


of  his  oonviotion  being  wrong  dependa 
on  a  mere  technical  ground.  The  Courts 
have  powers  to  delete  the  defamatory  portions 
from  applications  presented  to  them.    Clivh 

DUBANT.        ,^  4go 

BhafiTdapee   Act  (Bom.  Act  v  of 

1862.)    See  Mahombd  Ismal        70 

Blgramy,  8m  Pwal  Code,  #.  494. 
Bpeaoh  Of  Trust.    See  Pbnal  Codb 

«.  409. 

Burden  Of  Ppoof.  ...    172,772.779.860 
Cantonement    Aet     (Rom.   Aet 

Til  of  1867),  S.  lAr-Oantonement  RuUs 
—Rule  39—  Mak  —  AdulteraHon  —  Water^ 
Noxious  as  drinh—Oheating .  The  mere 
aJmixture  of  water  with  milk,  not  being 
ordinarily  sufficient  to  render  it  noxious  ap 
drink,  cannot  be  punished  as  an  offence  of 
adulterating  milk  by  mixing  water  with  it  so 
as  to  render  it  noxious  as  drink  as  contempla- 
ted by  Rule  39  of  the  rules ;  but  tuch  cases 
(that  is,  cases  in  which  there  is  no  proof  that 
the  adulteration  is  noxious),  when  penal,  are 
generally  so  on  account  of  their  involving  the 
offence  of  cheating  and  should  be  dealt  with 
under  section  420  of  the  Indian  Penal  Code, 
HiKi 86r 

S.    18,  14— Im^)rifOfiiit«af— Dtf- 

favlt  of  payment  of  fimA.  Notwithstanding 
the  amendment  by  section  1  of  Act  VIII  of 
1882,  of  section  40  of  the  Indian  Penal  C^de, 
and  the  amendment  of  section  64  of  the  Code, 
by  section  2  of  the  Act,  the  provislonn  of 
sections  13  and  14  of  Bombay  Act  III  of  1867, 
which  is  a  special  and  local  Law.  still  (under 
section  6  of  the  Indian  Penal  Crode)  remain 
nnaffected.  The  rmling  in  Ueg.  v.  LaUu 
that  in  oases  coming  under  the  Cantonement 
Act,  1867,  simultaneous  sentences  of  fine  and 
imprisonment  in  default  of  payment  of  the  fine, 
are  illegal,  held  to  be  still  in  force.  Buum  221 

— — S.  22— Bombay  Uymeipol  Aet 
(  Horn.  Aet  UI  of  1871)  See  226^-G^ov«mmait 
— ContonMMiil  TaxaHen  Beg^Uatien.  Section 
tf  of  the  (^atonements  Act,  1880,  does  not 
empower  the  Government  to  extend  section  226 
of  the  Bombay  Mnnieipal  Act,  1872,  to  a 
Cantonoment.  A  Cantonement  Taxation  Be« 
gulatton,  reproducing  section  226  of  the  Mnni« 
cipal  Acti  is,  therefore,  invalid.  Mabvti.    419^ 
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Oantonemant  Aot  ( xin  o/i889X 

S.  %^Whipping.  Section  SI  of  Bombay 
Act  in  of  1867,  having  been  repealed  by 
Ait  Xm  of  1889,  which  subetitates  a  new 
eeotiun  (13),  containing  no  mention  of  whip- 
ping, that  punishment  is  not  liept  alive  by 
section  %  of  Act  Xni  of  1889.  Lak8hkan...682 
Playing  cards  for  money-^Olub 
house-community.  A  house  was  rented  by 
some  members  of  the  Qoanese  community  in 
the  name  of  one  of  the  members  who  kept  the 
iionse.  The  use  of  the  house  was  not  open  to 
the  public  but  was  restiicted  to  the  members. 
Some  members  played  for  money  with  cards, 
the  members  keeping  the  house  not  making 
any  profit  by  way  of  charge  for  the  use  of 
either  the  cards  or  the  house  i^Held,  that 
the  house  was  not  a  *'conunon  gaming  house" 
within  the  meaining  of  Rule  75,  Chapter  III, 
of  the  Rules  passed  under  Bombay  Act  III  of 
1867,  section  II,  and  legalized  by  section  2 
of  Act  xm  of  1889.    Anionb  Fbbiiaiidbi...706 

Rules  framed  under  sec*  9 — Rule  59 
•^halmtra  building  oj — Qantonement  Magis* 
irate*  According  to  Chapter  III  of  the  Rules 
and  Regulations  made  by  the  Governor  in 
Council  under  section  9  of  the  Bombay  Act  III 
of  1867,  and  maintained,  on  the  repeal  of  that 
Act,  ty  section  2  of  the  repealing  Act  Xm 
of  1889,  any  temporary  construction  is  an 
offence  only  if  it  shall  be  dfcciared  by  the 
Canton ement  Magistrate,  with  the  sanction  of 
the  Oantonement  Committee  to  be  objectionable 
on  sanitary  grounds,  or  on  account  of  causing 
encroachment.    Oovind  Bapuji 875 

S.  18  See  Lakshmak.        ...    682 

-S.  STT^Indian  Penal  Code^Secs, 


64,  %7^8entenees*  The  special  provisions 
contained  in  sections  15  and  14  of  the  Bombay 
Act  III  of  1867  having  been  repealed  by  the 
Cantonements  Act,  1889,  the  general  provi* 
sions  contained  in  sections  64  to  67  of  the 
Indian  Penal  Code  apply  by  virtue  of  section 
40  of  the  Cbde  to  sentences  passed  under 
section  27  of  the  Cantonements  Act,  1889.  Cri- 
minal Ralingd  dated  8(h  August  1870  and 
3rd  December  1885  under  theCantonf'ments 
Act,  1867,  are  no  longer  applicable.  PBDRU.56d 

Cantonement  Rule    7— Compound 
^rty-^O^enee.    The  mere  finding    that  the 


compound  of  a  house,  of  which  the  aceooed  it 
the  landlord,  was  kept  in  a  dirty  state,  is  not 
sufficient  to  support  a  conviction  under  Rule  7. 
To  justify  a  conviction  under  the  rule,  it  must 
be  found  that  the  accused,  being  the  owner  or 
occupier  of  the  house,  had  allowed  dirt,  filth, 
refuse,  rubbish,  or  noxious,  or  offensive  matter 
to  be  kept  for  more  than  24  hours  on  tbs 
ground  attached  to  and  occupied  with  the 
house*    Oambhibhal 398 

Oantonement    Rule    O— IVivy— 

Building  a  privy.  A  person  who  fails  to  cons- 
truct a  privy,  according  to  a  notice  issued  to 
him  by  a  Cantonement  Magistrate  under  Kale 
9,  cannot  be  convicted  of  any  offence  under  that 
Rule  because  (1)  the  Rule  does  not  make  failure 
to  comply  with  any  notice  punishable  and  (9) 
it  does  not  authorise  a  Cantonement  Blagistra* 
te  to  require  any  person  to  constmet  a  prify 
of  any  particular  kind  or  indeed  anyprity 
atalL    Samtav.     ...*       •••        541 


Rule    n^Buteher^  Slaughter 

house— Diseased  cattte.  The  accused,  butchers, 
took  diseased  cattle  to  a  public  slaughter-house 
for  getting  them  passed  by  the  Inspector  in 
charge  as  fit  for  food  and  for  slaughtering 
them  if  passed  t-^Beld^  that  these  acts  did 
not  render  the  accused  liable  to  punishment 
under  Rule  34,  Chap.  Ill  of  the  Cantonement 
Rules,  as  that  rule  applied  only  to  owners  or 
occupants  of  places  used  as  slaughter-housei^ 
who  have  killed  a  diseased  animal  therein, 
or  have  failed  to  report  to  the  Cantonement 
Magistrate  that  such  an  animal  had  been 
taken  thither  for  being  killed.    Ramjan...,471 

Rule  48— Q^#n#ti>«  tra«U— iV»- 

eeedinga^Deelaration.  In  the  case  of  offniti?e 
trades,  tbe  Cantonement  Magistrate  should* 
before  instituting  proceedings,  make  the  dec- 
laration specified  in  Chapter  HI,  Rule  48  of  the 
Rules  and  Regulations  passed  by  his  Excellency 
the  Governor  in  Council  of  Bombay  under  Aot 
III  of  1867.     Chbgan 54 


Rule  SO—House^Hut^Latties 

work  structure,  A  structnr*.  of  lattice- work 
erected  as  a  fowl  run  in  the  compoond  iBf 
a  house  in  a  Cantonement  is  not  a  hoote 
or  a  hut  within  the  mealing  of  Bole  50, 
Chapter  III,  Cantonement  Act,  1864.  Chablm 
BiAOlvOB,     609 
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Cantonement  Rule  50— flau««~ 

Bepair^OawUmement.  A  person  who  neglectii 
to  repair  his  house  within  the  cantonement, 
limits  4oe8  not  comit  an  ttfbnce  punishable 
under  Rale  57,  Chapter  III  of  the  Cantone- 
ment Rales.    Navalkal 686 

Public  Boad^Encroachvient  Can^ 
tonevient  Committee — Sanetitm.  Before  a 
person  can  be  convicted  under  Rale  59  (3)  of 
the  Cantonement  Rales,  of  the  offence  of 
encroachment  by  erecting  a  building  on  a 
public  road,  it  is  necessary  that  the  Cantone- 
ment Magistrate  shoald  hare  made,  with  the 
sanction  of  the  Cantonement  Committee,  such 
declaration  in  respect  of  the  building  as  is 
contemplated  in  that  rule.  The  omission  to 
make  such  a  declaration  cannot  be  cured  by 
a  sanction  given  by  the  committee  after  the 
trial.  Fakbbba 505 

Rule  eS— Public  road-^Mana- 

gement^Forbidding  the  use  of  publio  road. 
Cantonement  Rules  must,  if  their  language 
admits,  be  interpreted  so  as  to  uphold  their 
legality  under  the  law  under  which  they  are 
passed.  Rule  63  of  the  Rules  passed  under 
Bombay  Act  III  of  1867,  section  10,  clause  6, 
which  gives  power  to  make  rules  for  the 
management  and  regulation  of  the  public  road, 
did  not  authorize  the  Cantonement  authorities 
to  forbid  altogether  the  use  of  a  public  road 
under  ordinary  circumstances.  Sukoo.  476 
■Rule  68  —  Public  nmsanee-^ 
Drum,  beating  oj.  The  accused  was  convicted 
of  a  breach  of  Rule  68  of  Chapter  m  of  the 
roles  under  the  Cantonement  Act,  on  account 
of  having  beaten  a  drum  at  a  certain  specified 
time:— fltftd,  that  the  act  did  not  come  within 
either  sub-sections  5  or  6  of  seotion  11  of 
Bomby  Act  m  of  1867,  the  beating  of  a  drum 
per  se  not  being  a  public  nuisance,  or  coming 
within  the  management  and  regulation  of 
public  roads.    Bhata  Raic&atan.         ...    480 

Rule    ll-^Public     plaee^Loek 

Hospital,  A  lock  hospital  is  not  a  public 
plaoe  within  the  meaning  of  Rule  71  of  the 
Cantonement  Rules.    Chakdbi 361 

Rule      74t^0vmer^LetHng     a 

house  to  proetiiuteS'-Keeper  of  the  house.  The 
owner  of  a  house  who  lets  it  to  prostitutes  but 
does  not  himself  live  in  it  or  ezeicise  control 
ever  the  inmates  is  not  a  'Iceeper  of  a  honie 


or  place  of  public  resort  or  entertainment,'* 
within  the  meaning  of  Rule  74.  Dollatta.  572 

Cantonement  Rule  le^-Owner-^ 

Resident  agent.  Rule  76  of  the  Cantonement 
Rules  which  requires  every  owner  of  certain 
property  within  the  limits  of  a  Cantonement  to 
appoint  a  resident  agent,  who  shall  be  respon- 
sible for  the  observance  of  the  rules  referring 
to  the  owners  of  such  property,  is  not  a  rule, 
the  omission  to  comply  with  which  is  penal 
under  section  11  of  the  Cantonement  Act,  1867. 

MOTILAL 497 

Cattle  Tpespass  Act  (Act  I  of 

1872).   See  Kallappa 602 

S.    2l2--Oompensatum  —  A  ppeal. 

No  appeal  lies  from  an  order  passed  under 
section  22  of  the  Cattle  Trespass  Act  award- 
ing compensation  for  illegsl  seizure  of  cattle. 
Sadashiv :.    520 

S.  24t-^eizure  of  cattle^Eseape, 

Certain  cattle  impounded  in  a  cattle  pound 
escaped:  the  next  day  they  were  found  grazing 
in  charge  of  their  owner-  The  Police  Patel 
attempted  to  seize  them  agaln«  when  the  owner 
resisted.  The  Police  Patel,  thereupon,  instead 
of  attempting  to  seize  the  cattle,  lodged  a 
complaint  before  a  Magistrate,  who  under 
section  24  of  the  Cattle  Trespass  Act,  fined  the 
accused  :— He/d,  that  to  resist  the  seizure  of 
cattle  under  the  circumstances  was  not  an 
offence  punishable  und<^r  section  24  of  the  Act. 
Kaoji 294 

'S.  26.  See  Lzngu ^      60 

S.    26 — Oonvietion  —  IntenHon-^ 

Knowledge,  Section  26  of  Act  I  of  1871  pro- 
vides for  careleasly  allowing  pigs  to  do 
damage,  but  in  case  of  oher  animals  there 
must  apparently  be  an  intention  to  cause 
damage  or  a  knowledge  that  damage  is  likely 
to  be  caused  (section  25  of  Act  I  of  1871  and 
illustration  (h)  of  section  425  of  the  Indian 
Penal  Code.)  When  the  accused  therefore 
admitted  that  he  was  the  owner  of  a  buffalo 
and  that  the  buffalo  had  done  damage  to  the 
complainant's  property,  but  when  intention  or 
knowledge  on  the  part  of  the  owner  was 
neither  charged  nor  proved,  the  conviction 
and  sentence  were  reversed.    Linoo.    ...      60 

'Trespass  —  Oumer.     Before  any 

person  can  be  convicted  onder  section  26,  Cattle 
Trespass  Act,    1871,    the    prosecution    must 
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esUbliih  tliat  the  owner  has,  thiongh  neglect 
or  otherwise,  damaged  or  caused  or  permitted 
to  be  damaged  land  &c.  by  allowing  his  cattle 
to  trespass  thereon.  A  personal  neglect  on  the 
part  of  the  owner,  and  his  allowing  his  cattle 
to  trespas  mast,  if  they  cannot  be  inferred 
from  the  circomstances  of  the  case,  be  shown 
afElrmatiyelj  to  exist.  Baxzan  Shakbbhai.  867 

Cheating,  See  Pbkal  Codb,  «.  4S0, 

False    representation  —  Criminal 

liability.  Where  a  person  makes  a  promise 
intending  at  the  time  to  keep  it,  his  subsequent 
inability  to  do  so  does  not  render  him  crimi- 
nally liable  for  false  represenution.  Lakhki- 
<mAllD,  546 

City  Surveys  Act  {Bom.  Act  ir 
of  1868).    S.  12  Oajahah 67 

CoininItinent-^Pra6<u;0—  Magistrate^ 
A  Magistrate  ought  to  commit  a  case  to  the 
'  Court  of  Sessions  when  the  evidence  is  enough 
to  put  the  party  on  his  trial,  and  such  a  ease 
obviously  arises  when  ctedible  witnesses  make 
statements  which,  if  believed,  would  sustain  a 
conviction.  The  weighing  of  their  testimony 
with  regard  to  improbabilities  and  apparent 
discrepancies  is  more  properly  a  function  of 
tho  Court  having  jurisdiction  to  try  the  case. 
Namdsv*      819 

Compensation.  See  Cbiminal  Pboob- 

DUBB  CODB,  «•   660 660 

Complaint  should  be  investigated  by  a 
Magistrate  though  civil  proceedings  are 
pending       206 

Complaint  vexatloni^        ...    549 

Compounding  of  OfTenoes...   sai 
Coneuppent  sentences     ...19,888 

Confession— ^dm»«ti6»/tey—Co-aemMS<i. 
The  confession  of  an  accused  is  not  admissible 
against  another  accused,  where  it  amounts 
only  to  a  confession  of  abetting  the  principal 
ofifonce  diarged  against  him  and  the  other. 
KSDABI 158 

Accused  —  Imdueement  —  Truth-^ 

Beeordimg  of  ecmjessUms,  A  confessions  In- 
duced by  false  allegations  is  irrelevant  even 
f  it  be  true.  Where  an  accused  makes  a 
confession  before  one  Magistrate,  and  again 
confesses  before  the  committing  Magistrate,  it 


is  not  open  to  the  latter  to  read  to  the  aoensed 
his  statement  before  the  fonner  Magistrate 
and  to  ask  him  if  it  was  trne  :  in  such  cases 
it  is  very  desirabWto  test  the  valneof  state- 
ments made  on  different  occasions  by  taking 
them  fully  and  in  detail  and  seeing  in  what 
respects  they  agree  and  in  what  particulars 
they  differ.    CHnnrAiiAN 158 

Conf»mmiOn-Adm%ssibUit}f^High  OofirL 
Where  a  confession  was  objected  to  on  the 
ground  that  it  was  improperly  received  ints 
evidence  by  the  Lower  Court,  the  High  Court 
declined  to  disturb  the  discretion  exercised 
by  the  Lower  Court  on  the  grounds  that  the 
objections  now  advanced  could  well  have  been 
advanced  before  the  Lower  Court,  and  that 
there  was  nothing  improper  on  the  facts  of  the 
case  in  the  Lower  Court's  admitting  the  con* 
fessions.    Vijialahshmi 163 


— ^—  Co-^Mceused  ^^Admissibility  ^— 
Indian  Evidence  Act  (I  ef  1872),  Sec.  80, 
The  confession  of  one  co-accused,  where  he 
does  not  substantially  implicate  himself  to  the 
same  extent  as  he  implicates  the  other  co-accos> 
ed,  is  not  admissible  in  evidence  against  the 
latter.  Confessions  made  by  accused  persons 
at  a  joint-trial  cannot  be  treated  as  the  erl- 
dence  of  accomplices  against  one  another.  A 
confession  must  be  taken  as  a  whole  and 
considered  along  with  the  admitted  facts  ef 
the  case,  and  the  accused  must  be  juged  I7  his 
whole  conduct.    Bai«aji 330 

AdmissibUitif^Qo'aceused^  J^dge 
-^Jury.  Where  an  accused  makes  a  confes- 
sion exculpating  himself  and  inculpating  tks 
co-accused,  the  confession  must  be  taken  alt^ 
gether,  and  it  is  evidence  for  the  prisoner  ss 
well  as  against  him,  but  still  the  jnry  may,  if 
they  think  proper,  believe  one  part  ef  it  and 
disbelieve  another.  Jhina  Valx.         ...    436 

-^ Admissibility  <if—  Tdlue^  Osrro' 

boration.  When  a  confession  has  been  made  in 
the  manner  required  by  law  as  a  condition 
of  admissibility,  and  when  there  is  no 
suspicion  of  cruelty  or  improper  inducement, 
and  it  is  amply  sufficient  :io  prove  the  guilt 
of  the  accused,  it  may  be  accepted  as  conclusive 
in  itself  without  material  corroboratioa. 
Sanoappa 418 
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^omba^  raiage  PoHee  Act  (rmqflW7y^ 
A  confestioQ  bj  an  accased  of  bis  mere 
pretence  at  a  murder  as  a  neutral  on-looker 
it  not,  in  the  absence  of  anj  other  eyidence, 
sufficient  to  convict  him  of  that  murder.  State- 
ment! of  accomplices,  co-pritoners,  who  may 
not  be  cross-examined  and  who  may  have 
motives  in  telling  lies  againit  the  other  co- 
prisoners,  cannot  be  accepted  as  the  criterion 
of  guilt  or  innocence  of  the  accused,  especiallj 
in  a  capital  case  and  where  they  have 
retracted  their  storiea.  There  is  no  law  to 
authoriae  a  Police  ConsUble  to  take  upon 
himself  any  part  of  the  duties  of  the  Village 
Patil  as  a  Coroner  under  the  Bombay  District 
Police  Act.  1867,  Sjlhadu  Laxbhman...  771 
Confession.  AdmiasibiUty  —  Truths 
Where  a  confession  appears  to  be  made  vo- 
luntarily, and  where  it  agrees  with  all  the 
circumstantial  evidence  in  the  case  and  the 
account  contained  in  it  is  not  an  improbable  or 
nnlikely  one,  the  confession  can  be  acsepted 
as  trne.  Jinu  Dhondi 817 

See  pp.        103,256,285,81 1,400,510. 


'RBtvaoted^Evid&nee^Oorro- 

boratiou*  It  is  obviously  important  that^  in 
cases  where  a  retracted  confession  is  the  evi- 
dence chiefly  relied  on  by  the  prosecution,  not 
only  should  the  Court  bs  satisfied  at  to  the 
falsity  of  any  allegations  as  to  improper 
pressure  by  the  Police,  but  should  use  every 
reasonable  effort  to  ascertain  to  what  extent, 
if    any,  the    details  of    the  confessions    axe 

^orrotKNrated.    B^aqi      142 

Miee'beating  and  indueemani'^ 
VrimmtU  Proeedmte  Oode  (Act  X  tf  1882),  «. 
9%i^Jwdge»  The  accused,  who  was  charged 
with  the  offence  of  murder,  had  made  two 
confessions:  the  first  before  the  First  Clasi 
Magistrate  of  Junnar  and  the  second  before 
the  committing  Magistrate.  On  his  trial 
before  the  Court  of  Sessions  he  retracted  the 
confessions  and  alleged  that  he  was  beaten  by 
the  Police  and  that  the  confessions  were 
caused  by  inducement  offered  by  the  Polics  :— 
HdW,(l)  that  for  the  proper  depotal  of  the 
<:a8e  it  should  have  been  determined  whether 
the  confession  was  first  induced  by  the  illegal 
promise  to  which  the  Police  Patel  deposed, 
4ind  whether  that  inducement  still  existed,  or 
had  been  effectually  dispelled  when  the 
126 


Magistrate  recorded  the  confessions.  If  such 
inducement  had  been  given,  and  had  not  been 
effectually  dispelled  until  after  the  respective 
confessions  had  been  reoorded,  it  must  bj  held 
that  they  were  inadmissible  ;  (2)  That  under 
section  298  of  the  Code  of  Criminal  Procedure 
it  is  the  duty  of  the  Judge,  •*  at  his  direction, 
to  prevent  the  production  of  inadmissible 
evidence  whether  it  is  or  is  not  ^bj-jcted  to  by 
the  parties;  *'  and  also  '*  to  decide  upon  all 
matters  of  facr,  which  it  may  be  necessary  to 
prove  in  order  to  enable  evidence  of  particular 
matters  to  be  given,  "  The  Judge  ougiit, 
therefor e,  to  have  made  some  inquiry  into  the 
allegation  of  the  prisoner  about  the  tutoring, 
which,  he  said,  had  resulted  in  his  confessions. 
BOPTA,  246 

Confession    petpa43ted.     Magis- 

trate^Becording  of  confetsion.  The  Cjurts, 
being  well  aware  of  the  safeguards  with 
which  the  law  expressly  surrounds  the  acdon 
of  the  Police,  are  bound  to  approach  confes- 
sions in  the  same  spirit  as  the  LegisU.nre, 
and  to  remember  that  these  intended  safa- 
guards  wjuld  become  little  better  than  pit- 
falls if  the  confessions  were  treated  on  the  mare 
record,  as  conclusive  of  their  own  validity. 
The  practice  of  taking  prisoners  before  Ma* 
gistratesnot  having  jirisdictionin  the  case, 
for  the  purpose  of  getting  a  confession  is  not 
generally  desirable.  It  is  still  more  objection- 
able to  send  prisoners  before  different  Magis- 
trates, each  of  whom  would  have  imperfect 
knowledge  of  the  matter  from  only  taking  one 
or  two  examinations.    Bivubax.;         ...    264 

-^EUeording  cf  canfesHat^Ousiodf^ 

of  Police,  The  omission  of  the  Magistrate, 
before  whom  a  confession  It  made,  to  record 
the  eircnmstanoe  that  the  accuses  was  not 
then  in  the  custody  of  the  Police,  cannot 
invalidate  the  confessions,  if  the  requirements 
of  the  Criminal  Procedure  Code  are  complied 
with  by  the  Magistrate.  BoRca 584 


Eiddcne9 -^Practice,  It  is  the 
practice  of  the  High  Court  of  Bombay  to  deal 
with  confession  in  connection  with  all  the 
facts  of  the  particular  ca83;  and  while  not 
ignoriog  the  difficulties  that  surround  retract- 
ed confessions,  it  hat  not  avoided  these  diffl- 
cnliies  by  applying  any  stringent  rale.  Dam- 
^*      •••        720 
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Confession  PatPaoted.  Confession 
obtained  by  deceit,  A  oonfession  otherwiBe 
voluntarily  made  it  not  inadmissible  merelj 
because  it  was  indnced  by  deceit  Hathub 
EuBBft 756 

OonSUlaP  CouPt  at  Uganda,  juris- 
diction of      ...        880 

Contempt^Eigh  Court,  The  power  of 
the  High  Coart  to  imprison  for  contempt  is 
irrespective  of  the  Code.    Bamoeundba....  614 

Conviction,  rerenal  of^High  Court-^ 
Conviction — Appeal^'Practice,  It  has  been 
a  practice  with  the  High  Courts  in  India  to 
tet  aside  a  conviction  where  there  are  in  the 
Judgment  no  sufficient  materials  to  support  it. 
Nawajbai 934 

Magistrate  ^  Pleader  —  Magie- 

trote*9  powers,  A  criminal  Court  has  no 
right  to  tell  the  pleader  to  pit  down  in  the 
middle  of  his  cross-examination  because  he  is 
asking  irrelevant  questions.  It  can  only  rule 
a  particular  question  irrelevant,  and  refuse  to 
allow  it  to  be  put,  and  order  the  pleader  to 
proceed  with  another  question.  It  has  no 
right  to  refuse  to  allow  the  pleader  to  cross- 
examine  some  witnesses  because  he  has  not 
purged  himself  of  the  contempt  shown  towards 
it  or  to  allow  him  to  cross-examine  witnesses 
thereafter  called,  only  if  he  apologized  for 
his  previous  contumacious  behaviour.  The 
Court  has  no  power  to  tell  the  accused,  who 
has  a  right  to  be  defended  by  a  pleader  of  his 
choice,  to  engage  another  pleader,  as  the 
pleader  already  engaged  by  him  did  not 
know  how    to    behave   in     Court.      Jamm 

FXTZOBBALD.  861 

CoPPObOPatlOn  of  a  witness.  ...  508 
CoUPt  ft^^Jvdgment-^Warrant  case^- 
Afpfal,  In  an  appeal  from  a  conviction  in 
a  wan  ant  case,  it  is  not  necessary  to  affix  the 
Court  fee  stamp  on  the  copy  of  judgment 
appealed  against,    Ragba 869 

Coupt  Fees  Aot  ( ni  r/  i87ox  S.  18 

(16)—  Complaint^  Cognizable  ojfenee — Stamp, 
No  stanrp  is  lecestary  to  petitions  of  complaint 
made  to  Magistrates  of  ccgrizable  offences. 
Nasik  Magistbatb's  Fbvbbxkoi  Ko.  989...  70 

S.      81— Covrf      Feee^ReJtmd^ 

Complo tut  qf  non^cog nizo ble  4^ence^ Convie^ 
Hon  iif  cognizable  qffince*  •  Where  a  complaint 


of  a  •  noncogniaable  offecce  results  in  a  con-^ 
viction  for  a  cognizable  offence,  the  stamp  duty 
upon  the  complaint  can  properly  be  refund* 
ed.    Chimata 29 

Coupt  Fees  Aot,  S.  81   Court-fies 

Accused— Refund  of  fees^Order  ^  rejund 
mu^t  be  directed  jointly  to  the  accuseds 
Where  two  persons  are  convicted  of  the 
offence  of  using  criminal  force,  the  Magis- 
trate cannot  order  one  only  of  the  two  convict- 
ed persons  to  refund  the  fee  paid  on  the 
petition  of  complaint  In  such  a  case  the 
Magistrate  must  direct  repayment  of  the 
amount  of  the  fee  by  the  convicted  persons 
jointly  and  should  recover  it  from  bother 
either  of  them.    Sankba 61 

Complaint  of  non-cognizablc  i^fsneo 

^Conviction  of  cognizable  cjjfemoe^Coiurt'fm 
^'Refwid,  Where  a  complaint  of  a  non- 
cognizable  offence  results  in  a  conviction  for  %• 
cognisable  offence  the  complainant  is  under 
section  £1  of  the  Court  Fees  Act,  entitled  to  be 
recouped  by  the  accused  to  the  amount  of  stamp 
fee  paid  upon  his  complaint:  the  test,  by  which 
to  determine  whether  the  recoupment  should 
be  made,  being  the  nature  of  the  complaint 
not  Q^  the  conviction.  Bhimta.  ...  80- 
F(gf~  Bepayment  to  the  complain^ 
ant^Sessions  Com-t^  Commit  ting  Magistrate,. 
When  a  case  to  which  section  31  of  the  Court 
Fees  Act  of  1870  applies  is  disposed  of  by  a 
Court  of  Session,  such  Court  and  not  the 
committing  Magistrate  is  the  proper  authoritj^ 
to  make  the  order  for  the  repayment  to  the 
complainant  of  the  fee  paid  by  him  on  his 
petition  of  complsiqt.  Khamdibh  fiiAOisTBAn's 
LrvibNo.   19.     49- 


Criminal  Procedure  Code  (Act  X^ 
1889),  See,  545~-Conviction  qf  eognizabU 
effcnee^PapMnt  <ifcourt^fees  to  complainant. 
When  a  person  accused  of  a  non-cognizable 
offence,  is  convicted  of  a  eognizable  one,  the^ 
Conrt  cannot  legally  direct  him  to  pay  the 
expensH  incurred  by  the  complainant  nnder 
section  31  of  the  Indian  Conrt  Fees  Aet»  mn 
that  section  applies  only  to  eases  where  the 
accosed  has  been  convicted  of  a  non-cognisaMe 
offence.  The  expenses  so  incurred  can,, 
however,  be  awarded  to  the  complainant  as 
compensation  imder  section  545  of  the  Code 
of  Criminal  Procedure.    Limba ^    3tr 
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Cpimlnal  Bpeaohof  Trust.  See 

Pbiui.  Codb«.405. 

CPlmlnal  Fopoe.  See    PmxL  Codb 

#.352. 

CPlmlnal  Intimidation  See  Pbnjll 
-Codb  «.  508. 
CPlmlnal      Mlsapppopplatlon. 

See  Fbiul  Codb  «.  408. 

CPlmlnal  Ppooedupe  Code  (Aet 

XXr  of  1861),  Sch.— Bxpl.  l^Inter- 
^€taiwn.  irh6  7th  explanatorj  note  at  the 
head  <»  the  Schedale  of  the  Code  of  Criminal 
Procednre  as  amended  by  Act  VHI  of  186«. 
refers  to  procedure  and  not  to  the  class  of 
oflScers  by  whom  an  offence  is  punishable. 

IaAKHaJibhai 84 

Ch.    XX— 3foyi*fra<«— Order— 

Judical  proceeding.  A  Magistrate's  ^rder 
made  under  Chapter  XX  of  Code  oi  Criminal 
Procednre  is  a  judicial  proceeding.  Gax- 
^pjlt-pbabad 60 

CPlmlnal  Ppocedupe  Code  (Act 

FqflSW),  S.  4  (a)  (Act  X  qf  1882).— Cwi- 
ploint^Beport  made  by  a  village  ciffieer  in 
Mm  executive  capacity.  The  report  made  by 
a  Tillage  officer  to  a  Mamlatdar  in  his  ezecntiye 
capacity,  regarding  a  theft  of  Government 
property,  is  not  a  complaint  within  the  mean- 
ing of  section  4  (a)  of  the  Criminal  Procedure 
•€ode.    SnYBAM. 554 

S.  4  (n)— (X  cf  1882),— 4fl«ii*c<l— 

Mather^nrlaw'-^Abeenee^BepreseKlation.  A 
woman  was  charged  with  canting  obstmetioB, 
fiiBder  leetion  48  of  the  Bombay  District  Mnni- 
\  -dpal  Act  She  baring  gone  to  a  Tillage  her 
mother-in-law  appeared  in  Court  on  her  be- 
half and  the  Magistrate  proceeded  with  the 
case  and  conTicted  her :— Hisltl,  that  the  eon- 
"▼iction  most  be  set  aside  as  the  accused  was 
neither  present  nor  dnly  represented  in  the 
case.   ViTHi. ...    205 

S.  4  (n)  Aceueed-^Personal— Appe- 
arance —  Palher'in'law,  —  Absence — Beprt' 
sentation,  A  woman  was  charged  with 
the  offence  of  **  fouling  water,"  under  section 
61  of  the  Bombay  District  Municipal  Act :  she 
being  unwell  her  father-in-law  appeared  in 
XjQUTt  on  her  behalf  and  the  trying  Magistrate 
proceeded  with  the  case  and  convicted  her : 


Heldt  that  thef father-in-law  of  the  accused 
might  probably  hare  been  recsived  by  the 
trying  Magistrate  as  a  person  appointed  by 
her  to  act  in  the  proceedings  before  him 
consistently  with  section  4  of  the  Code  of 
Criminal  Procedure.    CHANDBABHAaA...    207 

Cp.  p.  C,  S.  6  (X  of  1882),— Po/ice  Pa^ 
tel^s  Court-Compensation  As  the  Police  Pa- 
tei's  Court  is  not  a  Criminal  Court  within  the 
enumeration  contained  in  section  6  of  the  Cri* 
minal  Procedure  Code,  he  has  no  power  to 
make  an  order  under  section  545  of  the  Code. 
Ramia         317 

S.  9  (^y-Joint  Judge-^AddUional 

Judge,  Held,  that  a  Joint  Sessions  Judge  under 
the  Criminal  Procedure  Code  of  1882,  was  ia- 
Tested  with  the  powers  of  an  Additional  r  Seo* 
sions  Judge  under  the  Code  of  1898,  in  rirtae 
of  the  Gorernment  Notification  dated  28th  May 
1898.    Baqas  Asmal         »      ...     972 

S.12(l)-{XXro/1861,  Sees.  2^ 

Gf,  278)— Dijirtet  MagistrateSeference-^ 
Practice,  A  Magistrate  Full  Power  is  not  a 
Subordinate  Magistrate  within  the  meaning  of 
Chapter  XVI  of  the  Code  of  Criminal  Proce- 
dure,  section  23G.  of  which  has  not  altered 
the  law  as  regards  the  power  of  the  District 
Magistrate  to  refer  cases  under  section  278  of 
the  Code.  AHmDMUaauB  Maoxstbasb's  Lb*- 
TBB  No.  1984  OF  1869 18 

Dietriet     Magistrate'^Alloeating 

business  by  distriets—Ceurt  sending  a  ease 
under  section  471  no<  bound  by  sueh  aUoeaHon^ 
Althoogh  lectian  49  of  the  Code  of  CrimiBal 
Prooednre  enablef  the  Magistrate  of  Hm 
Distrietta  allocate  the  bnslDess  arising  wlthiB 
particular  portions  of  such  District  to  parti* 
cular  subordinates  and  that  negatiTely  as  well 
as  affirmatiTely,  yet  a  reference  to  section  141 
shows  that  this  power  is  intended  to  extend  to 
complaints  preferred  by  the  party  injured  or 
by  a  Police  Officer  i  and  is  not  intended  to 
control  or  limit  the  more  special  power  con- 
ferred  on  a  Court  in  contempt  of  which  an 
offence  has  been  committed  from  sending  the 
criminal  case,  thence  arising,  for  inquiry  to 
any  Magintrate  having  power  to  try  or  commit 
for  trial  according  to  the  provisions  of  seedon 
471.  If  the  Magistrate  to  whom  such  a  case 
is  sent  is  competent  to  transfer  it  to  another 
Magistrate,  he  may  exercise  that  power  ;  but 
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in  defaa!t  of  sach  competence  he  most,  in  the 
words  of  the  section  cited,  **  thereupon  proceed 
according  to  law  "  t.  e,,  hold  the  inquiry 
directed  by  the    Court.    LvrTiB  vbok    thb 

SK88I05S  JUDGB  OF  TaHWA  No.  4414.      ...  89 

Cp.  p.  C.  S.  12  (l)-(XXr  of  ISBl,  Sees. 
S3  G,  273,  276,  Chap.Xir)^**Subordinate 
iiagistrate^^  ^District  Magistrate -^Bef err- 
ing a  ease.  The  words  '^Subordinate  Majiis- 
trate",  as  used  in  the  title  to  Chapter  XVI, 
Criminal  Procedure  Code,  and  throughout 
that  Chapter,  apply  only  to  the  particular 
class  of  Magistrates  denominated  Subordinate 
Magistrates,  and  do  not  include  Magistrates, 
F.  P.,  notwithstanding  that  the  latter  are,  by 
section  28  G.  made  subordinate  to  the  Magis* 
trate  of  the  District.  The  Magistrate  of  the 
District  cannot,  therefore,  refer  a  case  to  a 
Magistrate  F.  P.,  under  section  273,  Criminal 
Procedure  Code,  because,  although  the  words 
of  the  first  paragraph  of  that  section  are  suffi- 
ciently wide  to  allow  of  such  a  reference, 
such  a  libera]  construction  is  limited  by  the 
subsequent  use  of  the  words  "Subordinate  Ma- 
gistrate" in  the  same  section.  The  Magistrate 
of  a  District  may,  under  section  36,  refer  a 
case  to  a  Magistrate  F.  P.,  as  being  '*  a  Court 
subordinate  to  him,"  and  also  under  section 
276, 1  he  Magistrate  F.  P.,  being  •'an  officer 
sabordinate  to  him."     Lbttbb    vbom   thb 

SbORETABY  07  GOTBBNICBNT,  No.  1048.  ...        50 

S.  19    (X  </  1882),— IVMldeney 

Magistrate^Jwrisdietion.  The  Presidency 
Magistrate  of  Bombay  hat  jorisdietion  orer  the 
Port  of  Bombay  npto  hlgh-watsr  mark. 
JOOMABHAI 193 

S>  21— Bh/m  framed  under  the 
section — Presideney  Magistrate— Prcietiee. 
The  applicant  filed  an  information  of  theft  be- 
fore the  Third  Presidency  Magistmte,  who 
examined  the  applicant,  and  then  thinking 
itiat  the  case  could  more  conyeniently  be  tried 
by  the  Chief  Presidency  Magistrate  returned 
tt  to  the  applicant  for  him  to  present  it  to  this 
latter  Magistrate :— fTs/d,  that  Rnle  9,  framed 
under  section  ^1,  Criminal  Procedure  Code, 
did  not  justify  the  action  Of  the  Magistrate. 
The  Bale  only  referred  to  a  diybion  of  work, 
that  is  to  say,  an  allotment  of  particular  cases 
«r  particular  dajs  and  hours  of  work.    Clite 

1)URAKT  M«  968 1 


Cp.  p.  O.,  S.  29  (  X  o/  1882)— 73Ur<r 
Class  Magistrate — JwrisdieVon.  A  Magis- 
trate of  the  Third  Class  has  under  section  9» 
of  the  Code  of  Criminal  Procedure,  jurisdiction 
to  try  an  offence  under  section  68  of  the  Bom- 
bay District  Municipal  Act,  1878.  which 
makes  the  offender  liable  to  tlie  penalty  pre«* 
cribed  by  section  973,  Indian  Penal  Code. 
Nabah  Nabsiko      763 

S.  81  (8)  (  X  of  1872,  See,  18)- 

Assistant  Judge.  Having  regard  to  section  18 
of  the  Code  of  Criminal  Procedure  an  Awis- 
tant  Sessions  Judge  has  no  power  to  pass  a  sen- 
tence of  transportation  or  to  commute  a  sentence 
of   imprisonment   to   one  of    transportatiSD. 

BaLKBISHKA...     ^ 144 

S.  82.  See,  Vithya,  GnLAB..49,688 

S.   88  (Y  o/  1872  #.    809  (%)) 

Penal  Code  {XLV  of  I860),  See.  65— Km 
—Imprisonment.  Clause  8  of  section  309  of 
the  Code  of  Criminal  Procedure  does  not 
remove  the  necessity  of  conformiag  to  section 
65  of  the  Indian  Penal  Code.'  It  merely 
provides  that,  when  the  sentence  is  one  of  fine 
only,  the  Magistrate  may  award  imprisonment 
in  default  upto  the  full  extent  of  his  powers, 
(provided  always  the  amount  do  not  exceed 
the  limit  allowed  l>y  section  65  of  the  Indian 
Penal  Code);  whereas,  when  the  sentence  is 
one  of  imprisonment  as  well  as  fine,  the  period 
awarded  in  default  may  not  exceed  oae-foarth 
of  the  amount  which  the  Magistrate  is  compe- 
tent to  inflict.    Au  Mjlyta.        6^ 

S.  86  {Xof\%%t).  Sse  PiB  Mabo- 

MAD 2SS 

' — Whipping— ConseemUve  sentences. 
The  accused  was  convicted  of  hoofle-breaking 
by  night  in  order  to  commit  theft  and  of  tfieft 
in  a  bnilditrg  and  sentenced  to  suffer  rigorous 
imprisoBment  for  eighteea  months  and  to 
reeeive  twenty  stripes  with  a  Hght  ratan.  the 
sentence  to  commence  after  the  expiation  of 
the  one  in  another  case  (vtz.,  eighteen  months^ 
rigorous  impi  iconment  and  twenty  stripes):— 
Held,  that  a  sentence  of  whipping  must  be 
executed  fifteen  days  after  the  sentence  is  pro- 
nounced or  on  confirmation  of  the  sentence  in 
appeal.  It  is  only  sentences  of  imprisonment 
tliat  can  be  pronounced  to  take  effect  in  socces* 
sion  (sections  35  and  397«  Criminal  Procedure 
Code),    The  sentence  of  whipping  should  not 
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IiETe  deferred  the  inflictioii  of  the  ponishment 
•0  as  to  contraveiie  the  proyisions  of  section 
391    of   the   Code   of  Criminal    Procedure. 

Sagbam.       300 

CP.  p.  C«  S.  85.  Concurrent  sentences 
'^Transportation,    A  direction  that  several 

sentences  of  tTaneportatlon  passed  on  an  accas- 
ed  person  on  a  conyiction  of  two  or  more 
distinct  offences  at  the  same  trial,  shonld  bo 
concurrent,  is  illegal,  being  contrary  to  the 
provisionfl  of  section  85  of  the  Criminal  Pro- 
cedareCode.    Rama 383 

— FreviouB  eontictiona — Separate  sen^ 

ieneei.  A  separate  sentence  cannot  legally 
be  passed  against  an  accased  person  on  acconnt 
of  preyions  convictions  recorded  against  him, 
though  the  Court  can  use  the  same  for  the 
purpose  of  awarding  to  the  accused  a  severer 
sentence  for  the  offence  of  which  he  is 
convicted  than  it  would  otherwise  do. 
Kabatbh 417 

Separate  ttntenees^Different  qfm- 

€e$.  Where  there  are  two  separate  convic- 
tions for  two  distinct  offences  in  the  same 
case,  it  is  not  illegal  to  pass  one  sentence  for 
both  offBn6es  but  it  is  generally  the  proper 
course  in  such  a  case  to  pass  a  separate 
sentence  for  each  offence.    Mahombd.  ...    597 

Oonourremi    sentences.    Where    a 

person  is  convicted  at  one  trial  of  two  or 
more  distinct  offences,  and  is  sentenced  to  a 
separate  term  of  Imprisonment  for  each,  it  is 
illegal  under  section  35,  Criminal  Procedure 
Code,  to  order  the  sentences  to  run  concur- 
rently. One  sentence  should  be  ordered  to 
commence  after  the  expiration  of  the  other. 
BhavaMansivg 878 

(XXr    of    1861    #.     4B) --Guilty 

of  more  than  one  head  of  charge.  Where  a 
Court  considers  the  evidence  suflScient  to 
convict  an  accused  person  under  more  than 
one  head  of  the  charge,  and  considers  a  cer- 
tain term  of  imprisonment  adequate  to  meet 
the  offence  under  each  head,  it  should  n^ 
record  a  formal  conviction  under  the  drst 
head  and  drop  the  others,  but  its  best  proce- 
dure is,  to  convict  on  each  head  of  charge 
and  pass  concurrent  sentences.     Ramchav- 

9BA.  •••  •••  •••  •••  •••  •*•         Iw 

S.  40(X  </  188S)  See  Dcnqab.  Std 


Op.PO.  S.  4tO^Magislrate^Pbwers^In» 
vestiture  and  conttfiiuiRM.Section  40  of  the  Cri- 
minal Procedure  Code  relates  only  to  transfer 
from  one  district  or  area  to  another.A  Mamlat- 
dar  invested  by  name  with  Second-class  Magis- 
terial powers  in  a  district  retains  them  though 
he  ceases  to  be  a  Mamlatdar,  his  revenue  title 
being  matter  of  description  only.  Rama.    822 

S.44  (X  of  ISS2)  Indian  Penal 

Code  (Act  XLV  of  I860),  See.  m-^Police 
officer — False  answers — Information.  An  ac- 
cused who  was  tried  under  section  193^ 
Indian  Penal  Code,  for  giving  false  evidence 
to  the  Police  in  the  course  of  an  investigation 
made  under  section  161,  Criminal  Procedure 
Code,  into  a  charge  of  murder,  contended  that 
if  he  had  spoken  truly,  his  answers  would 
have  had  a  tendency  to  expose  him  to  a  crimi- 
nal charge  under  section  176,  Indian  Penal 
Code:— flcW,  (1)  that  when  once  information 
of  the  fact  of  a  crime  had  reached  the  Police, 
the  object  of  section  44,  Criminal  Procedure 
Code,  had  been  fulfilled  and  no  further,  duty 
imposed  by  it  remained  i  (2)  that  as  informa- 
tion had  already  reached  the  Police  Patel  of 
the  murder,  there  wan  no  liability  imposed  on 
the  accused  to  inform  the  Police  propria  motu 
of  the  murder,  and  his  admission  Of  failure  to 
give  information  would  not  have  exposed  him 
to  a  criminal  prosecution,  under  section  176, 
Indian  Penal  Code,  and  he  was  therefore  bound 
to  answer  truly  all  questions  relating  to  the 
case  put  to  him  by  the  Police.    Sada  ...        679 

S.   45  (X  0/  1882)  See  Wamak 

Dhonddbv 784 

-S.  54  (Xo/-  1382),  Poliee  Of/Uer 


— Complaint ^Arrest^Warrcwt,  A  Police 
officer  to  whom  a  complaint  of  a  cognizable 
offence  is  made  ought,  if  there  be  circum- 
stances in  the  case  which  lead  him  to  suspect 
the  information,  to  refrain  itom  arresting 
persons  of  respectable  position,  and  leave  the 
complainant  to  go  to  a  Magistrats  and  con^ 
vince  him  that  the  information  justifies  the 
serious  step  of  the  issue  of  warrant  of  ar- 
rest.   Ibbapa         79& 

S.  00  {XXV  of  1861,   Sees.  T09 

Ib^^Aceused^Arrest-^Poliee  OJfieer^'Vil^ 
lage  Police  Act  (Bom.  ^ot  Vill of  lB67)^-%4 
hours-^Dei&ntion  ty  PeliU-^omputaiim  of 
timt^Time  reqiHrtdfor  emtrying  the  ewmH4 
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to  t?ie  Magistrate.  When  an  farrest  is  made 
onder  section  109,  Crimipal  Procedure  Code, 
by  an  officer  of  the  District  Police  not  antho- 
riied  to  make  an  enqnirj  under  Chapter  IX, 
Criminal  Procedure  Code  such  Police  Officer 
must  forward  the  accused  "  without  unneces- 
sary deViy"  to  a  Magistrate  having  jurisdic- 
tion or  to  the  officer  in  charge  of  the  Police 
Station.  He  has  no  authority  to  detain  the 
accused  person  34  hours  ■  under  section  152, 
Criminal  Procedure  Code,  When  a  Police 
Officer  has  authority  to  make  enquiry  under 
Chapter  IX,  Criminal  Procedure  Code,  the  24 
hours  of  detention  under  section  152  are  to  be 
counted  upto  the  time  when  the  accused  per- 
son  leaves  the  Police  Station  on  the  way  to 
the  Magistrate.  The  time  occupied  on  the 
journey  to  the  Magistrate  is  not  to  ha  counted 
in  the  24  hours,  but  it  is  the  duty  of  the  Ma- 
gistrate to  see  that  the  time  so  occupied  is 
reasonable  with  reference  to  the  distance  to 
be  traversed  and  other  local  considerations. 
The  24  hoarse  during  which  the  village  Police 
may  detain  an  accused  person  under  (Bombay) 
Act  Vni  of  1867  are  not  to  be  counted  in  the 
M  hours  allowed  to  the  District  Police  Offi- 
cer under  section  152,  Criminal  Procedure 
Code.  ClBOULAB  1260,  1869 22 

Op.  p.  O.  S.  64  (X  q/  1882).  See    Vah- 

SJUIA.  339 

S.  06  (X  qf  i^i^-^earch  wav 


remt-^Prop^tpt  production  of^Proportp  in 
ihe  hands  of  third  parties.  Section  96  of  the 
Criminal  Procedure  Code  authorizes  and 
•compels  the  production  ot  property  in  respect 
of  which  a  search  warrant  is  issued;  hut, 
when  property  not  alleged  to  be  stolen  Is  In 
4he  hands  of  third  parties,  such  production 
^can  only  be  demanded  for  the  purposes  of 
evidence,  and  ought  not  to  be  granted  for  the 
sole  purpose  of  attaching  property,  the  title 

towhich  Is  in  dispute.    Bhahji 677 

See  Pebmakand.       ...        ...    880 

S.99  (X o/  1S%2)— Search  warrant 

^Account  books,  seizure  of^JwrisdicHon,  A 
Preisdency  Magistrate,  on  being  asked  by  a 
telegram  from  the  District  Magistrate  of  Agra 
to  take  possession  of  certain  account  books  of 
one  D,  living  at  Bombay,  and  send  them  to 
him,  summoned  D  to  produce  them  and  when 
they  were  produced,  seized  and  sent  them  to 


Agra,  purporting  to  do  so  under  sections  96 
and  99  of  the  Code  of  Criminal  Proeedut. 
Heldf  that  as  there  was  no  search  warrant 
neither  section  96  nor  section  99  did  apply, 
and  that  as  the  Magistrate  had  no  authority 
to  summon  D  to  produce  his  account  books, 
section  104  did  not  apply  to  justify  the  sending 
of  the  books   out  of  the  jurisdiction.    Pbbma- 

NAND  EBSHOWJI 880 

Cp.  p.  O.  S.  100  (X  of  1882),  Minora 
Custody  »  Magistrate  —  Jurisdietion,  The 
accused  were  charged  with  kidnapping 
a  minor  boy,  ujider  section  868,  Indian  Penal 
Code,  frinn  the  guardianship  of  a  lawful^ 
appointed  guardian.  The  Magistrate  din 
charged  the  accused  under  section  263«  Crimi- 
nal Procedure  Code,  and  refused  to  pass  aaj 
order  under  section  100  of  the  Code  regarding 
the  custody  of  the  minor  Iwy.  On  a  reference 
by  the  District  Magistrate;  Held,  that  the 
Magistrate  was  not  bound  to  issae  a  search- 
warrant  and  pass  order  under  section  100  sf 
the  Criminal  Procedure  Code  in  the  absence 
of  any  reason  to  believe  that  the  minor  wu 
wrongly  confined.  The  jurisdiction  under 
section  100  is  not  as  wide  as  that  conferred 
by  section 491  of  the  Code,  Muktabai...    887 

S.  104  (X  of    1882).  See    Pab- 

880 

-S.  106  (X  <^    188S)-.600iir»<y-> 


Theft,  A  person  convicted  of  an  attempt  ts 
commit  theft  cannot  be  asked  to  furnish 
security  under  section  106,  Criminal  Proeednrs 
Code,  because  the  section  does  not  apply  to  the 
offence.    MUHIBAM 628 

•Jppeal'-Order  of  securitp'^uris- 
dieti&n.  An  appellate  Court  cannot  add  to  the 
sentence  of  the  original  Court  an  order  under 
section  106,  Criminal  Procedure  Code,  that  the 
accused  appellant  shall  execute  a  bond  to  keep 

the  peace.   Mahoxbd  Isa 806 

(XXro/ 1861,  See,  280)— JlfenwH 

Hve  eharge-^Penal  Cede  {Act  XLV  of  1860)^ 
Sec8.  299,  807— Cont'tc^oii— Or<fer  for  re* 
cognizance  for  good  behaviour^  Bccognizance 
for  keeping  the  peace.  The  accused  was 
convicted  on  alternate  charges,  under 
sections  299  and  307,  Indian  Penal  Code, 
(attempt  to  commit  murder)  and  section  824 
Indian  Penal  Code,  (voluntarily  causing  hurt 
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by  instrument  for  cntting)  and  sentenced  tot  i  Magistrate's  jarisdiction  who  ha^e  not  osten- 
jears'  rigorous  imprisonment,  and  at  the  ex-    sible  means  of  snbsistence  or  cannot  give  a 


piration  of  the  sentence  to  ezecate  a  recognii 
ance  for  good  behaviour  for  one  jeart— Held, 
that  the  recognizance  should  have  bsen  for 
keeping  the  peace,  under  Chapter  XVIII  of 


satisfactorj  account  of  themselves.   Bhujjl    63 

Op.P.  O.  S.  no  (3r  0/1881)— 6f«cur«y  tor 
good  behaviour.    Where  a  person  is  charged 


the  Code  of  Criminal  Procedure,  and  not  for  /  with  being  an  habitual  oflfender  and  there  is 


good  behaviour  under  Chapter  XXI,  but  that 
otherwise  the  order  was  such  as  was  war- 
ranted hj  section  380  of  the  Code  of  Criminal 
Procedure.    Shbavan 48 

Op.  p.  C.  S.  109  {Act  X  0/1882).— Otimii- 
lativer  security  boTids,  A  Magistrate  cannot 
legally  amalgamate  sections  109  and  110  of 
the  Criminal  Precedure  Code  and  require  the 
execution  of  two  bonds  for  good  behaviour  for 
an  aggregate  period  of  18  months  and  in 
default  of  the  same  being  furnished  commit  to 
prison  for  18  months'  rigorous  imprisonment: 
in  such  a  case,  at  any  rate,  the  provisions  of 
section  123  (2),  cf  the  Code  should  be  observed. 

Balta  Bhimappa 946 

Security  for  Oood  behaviour,  A 
person  was  ordered  hj  a  First  Class  Magis- 
trate to  execute  a.  bond  for  Rs.  25  for  his  good 
behaviour  for  six  months,  and  to  deposit  a 
sum  of  Bs.  7  which  would  be  returned  to  him 
at  the  end  of  six  months,  if  he  had  not  in  the 
meanwhile  violated  the  order: — Held,  that 
the  order  as  to  deposit  was  illegal  under 
sections  109,  US  and  613  of  the  Code  of  Crimi- 
nal Procedure,    Fata 671 

Mc«  XX  ro/ 1866,  M.  295.   296)— 

Evidenee^Habitual  Robber.  No  evidence  as 
to  general  character  having  been  adduced 
before  the  Magistrate  that  eiher  of  the  persons 
before  him  was  '*by  repute  a  robber,  house 
breaker,  or  thief  &c  "  at  required  hj  section 
S96  of  the  Code  of  Criminal  Procedure,  the 
order  requiring  securities  under  that  section 
was  illegal.  It  is  also,  necessary  to  record 
evidence  under  section  295,  before  requiring 
security  under    that  section.      Budhta  On- 

MXA.     •••  ■••  ,••  ••«  ..a  •«•  Al% 

(Jet  XXV  of  1861,  See.   295— 

Magistrate^  Security^  Suspeeted  eharAeters 
-^Persmii  heating  no  oetensible  meane  of 
subsistence .  Section  996  of  the  Code  of  Cri- 
minal Procedure  provides  for  taking  securitjr 
not  from  persons    suspected  of  a  particular 


nothing  but  evidence  of  general  repute  to  go 
upon,  that  evidence  must  be  so  general  and 
overwhelming  as  to  leave  no  practical  doubt 
that  the  accused  has  been  in  the  habit  of 
committing  thefts  and  robberies  or  other 
offences  of  the  kinds  specified,  and  before 
making  an  order  for  security  under  section 
110,  Criminal  Procedure  Code,  the  Magistrate 
must  be  satisfied  that  as  a  matter  of  fact  the 
suspected  person  has  committed  several  offen* 
ces  in  the  past.    Shebkvam 639 

-^Magistrate — Jurisdiction,  A  Magis- 
trate of  the  Ftrst  Class  having  jurisdiction 
throughout  a  District,  but  not  specially  em- 
powered under  section  110  of  the  Code  of 
Criminal  Procedure,  cannot  exercise  jurisdic- 
tion in  a  case  arising  under  that  section  apon 
a  transfer  thereof  to  him  by  the  District 
Magistrate  under  section  192  of  the  Code. 
Khandu  Ganu 888 

(X</1872.  s.  509)  ^Seouritff  for 

keeping  peace  ^^Beeognizanee  for  personal  ap* 
pearance^Court  Fees  Act  (FIT  of  1870),  Sec. 
19.  Having  regard  to  sections  489,  490, 500  and 
504  of  the  Code  of  Criminal  Procedure,  when 
taken  in  combination  with  Forms  B  and  Q  of 
Schedule  n.  of  the  same  Code,  bonds  given  by 
the  person,  under  section  609  of  the  Code  * 
whose  keeping  of  the  peace  or  whose  good 
conduct  is  stipulated  for,  are  exempted  from 
any  Court  Fee  by.  section  19,  article  XV  of 
ActVn  of  1870,  which  mentions  "recogni- 
aances  for  personal  appearance  or  othervnse  " 
as  not  chargeable  with  any  fee.  But  the 
-bonds  given  by  sureties  for  the  person  whose 
keeping  of  the  peace  or  good  conduct  is 
guaranteed  by  them,  are  not  either  bail  bonds 
or  recognizances,  and  are  not  so  exempted, 
but  are  chargeable  with  an  eight-anna  fee 
under  Schedule  n,  Article  6  of  the  game  Act 
as  they  fall  within  the  words  "Other  instru- 
ment of  obligation  not  otherwise  provided  for 
by  this  Act  when  given  by  the  direction  of  any 


offence,  but  from  persons  lurking  within  the  I  Court  or  executive  authority."    Ahmbdabad 
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IfAGinBAn's  EVDOBSBMBUT  Ko.  768.  ...      1S7 

CSr.P.C.  S.  110.  (SXFof  1861,  See.  296>- 
MagtstraU^Security  for  good  behaviour — 
Separate  proceedtiiy« .Action  under  section  296 
of  the  Code  of  Criminal  Procedure,  requiring 
security  for  good  behaviour,  should  be  quite 
irrespec^ire  of  any  proceedings  on  account  of 
anj  offence  committed.    Sundab  Bhih.      23 

S.  117,  US   {X  of  1882).— iJwi- 

denee^^oint  tried.  An  order  to  execute  a  bond 
for  good  behaviour  cannot  be  made  under  sec- 
tion 118  of  the  Code  of  Criminal  Procedure,  in 
the  absence  of  any  eyidence  ;  sections  117  and 
118  of  the  Code  prescribe  inquiry  and  proof 
that  it  is  necessary  that  the  person  arraigned 
should  execute  a  bond.  Where  more  persons 
than  one  are  called  upon  to  show  cause  why 
they  should  not  execute  bonds  for  good  beha- 
Tiour,  each  person  arraigned  should  be  tried 
separately.   Gaiba •••        ...    585. 

S.  118  (X  €f  lSS2),^8eeurity  far 

good  behavieur — Order  cfimprieonment  in  an- 
tieipation.  An  order  for  the  imprisonment  of 
an  accused  person,  made  in  anticipation  of  his 
failing  to  give  security  under  lecticn  118  of  the 
Criminal  Procedure  Code,  is  illegal,  bsing  op- 
posed to  section  123  of  the  Code.  Shivbata.  395 

Magittrate^SeovLrUy  for  good  ft«- 

haviour  — ImprUonment  in  anticipation  of  de^ 
fault.  An  order  for  the  imprisonment  of  an 
accused  person  made  in  anticipation  of  his  fail- 
ing to  gire  security  under  section  118  of  the 
Code  of  Criminal  Procedure  is  illegal,  being 
opposed  to  section  128  of  the  Code,  Lalu    408 

Security — Order^Imprisonment  in 

anticipation  qfdefaiUt.  It  is  not  competent  to 
a  l^gistrate  to  pMi  an  order  for  the  impri- 
sonment of  the  accused  made  in  anticipation  of 
his  default  to  gire  security  under  section  1 18  of 
the  Code  of  Criminal  Procedure.  Hibalal.  408 

Magietrate^Order.    An  order,  un, 

der  section  118  of  the  Code  of  Criminal  Procel 
dure,  can  only  be  passed  by  a  Magistrate  after 
the  procedure  defined  in  sections  107,  Hi,  and 
the  following  sections  of  the  Code   has  been 

followed.    Adam 421 

• Security,    It  is  not  competent  to  a 

Magistrate  to  require,  under  section  118  of  the 
Criminal  Procedure  Code,  a  person  to  gire 
iecnrity  of  respectable  land-^ioldert ;  all  he 


can  do  is  to  require  the  security  of  peteaeeef 

reepeetabUity       and       eubetqt^,      ^MUI^ 

IiAXHAX         876 

Cp.  p.  CS.  123,'^Ooneurrent  setUenees, 
The  accused,  while  undergoing  six  months' 
rigorous  imprisonment  under  section  12S 
Criminal  Procedure  Code,  in  default  of  giriag 
security  for  good  behaviour,  was  conricted 
of  an  offence  under  section  224,  Indian  Penal 
Code  and  sentenced  to  two  months'  rigorous 
imprisonment.  The  Magistrate  directed  the 
latter  sentence  to  commence  after  the  teraina- 
tion  of  the  first  sentence.  Heid,  that  the 
sentence  for  the  substantive  offence  must  cosi- 
mence  at  once  and  could  not  be  postponed  to 
take  effect  at  the  expiration  of  the  sentmee 
of  imprisonment  which  the  accused  was  at  the 
date  of  the  conviction  undergoing  in  default  of 
giving  security  for  good  behaviour.  Tuuhta 
Bahibu 970 

(X  0/1882)  See  Lallu  Hibalal.401 


'ecurity  bond — ComwufncemetU  o/ 
the  period,  A  warrant  for  detention  of  the 
accused  in  prison,  under  section  123  of  thi 
Code  of  Criminal  Procedure,  oan  only  be  iisaed 
on  the  commencement  of  the  period  for  which 
the  security  bond  is  required,  and  on  default 
the  part  of  the  accused  in  then  giving  ths 
required  security.  An  order  for  iht  imprison- 
msntofthe  accused^  made  in  ai^tioipatioB  «C 
his  default  to  give  security  under  section  11* 
of  the  Code  of  Criminal  Procedure,  is  Ukgal 
as  being  exposed  to  section  123  of  the  Code* 
Habilal.     ...       • •••        ...   4S2 

*— Security  -^  Imprisonment-^  Order, 

Under  section  123  of  the  Code  of  Orimiial 
Plooedare,  a  Magistrate  cannot  make  an  order 
for  imprisonment  in  anticipation  of  default 
to  give  security  under  section  118;  but,  as,  in 
caaes  where  a  prisoner  is  required  to  furnish 
security  for  good  behaviour  for  a  certain 
period  on  the  expiration  of  Ma  sentence  «f 
imprisonment,  the  period  for  which  sock 
security  is  required  commences  on  the  expira- 
tion of  the  sentence,  if,  when  it  commeocei^ 
the  prisoner  does  not  furnish  security,  he  is 
at  once  liable  under  section  123,  to  be  detained 
in  prison  till  he  does  furnish  it,  no  warrant 
for  his  detention  is  necessary.  Lbttbi  vbok 
THB  Rboistbab,  Hioh  Coubt  No.  130L  ...511 
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Cp.  p.  C.  S.  128— ^Murtty— r^m— 
MagistraU.  Under  iecUon  H3,  Criminal 
Frosedure  Code,  it  la  not  competent  to  a 
Magistrate  to  award  a  shorter  term  of  impri- 
sonment in  de!aalt  of  seevrity  than  that  for 
which  secarity  Is  required,  hat  If  he  thinlcs 
that  the  term  ought  to  be  shortened,  his 
proper  course  is  to  report  the  matter  to  the 
District  Magistrate  with  a  view  to  his  taking 
action  under  section  124  of  the  Code.  Mori. 
•••        •••        •••        •••        •••        ..•    060 

'Security  /#r  good  bskaviour-^Con" 

viet  undergoing  gentenee.  Under  sections  ISO 
and  123  of  the  Code  of  Criminal  Procedure,  a 
convict  undergoing  a  sentence  of  imprison- 
ment  cannot  be  obliged  to  giro  security  for  good 
behaviour  until  the  period  of  that  imprison- 
ment ends;  nor  can  the  order  for  imprisonment 
in  default  be  made  till  then.  Appa  ...  765 
'84Curitg/or  good  behaviow-^Porion 
undergoing  imprimnment^MagigtraU'^Term 
of  the  seeuritjf  to  begin  when.  If  a  person, 
undergoing  a  sentence  of  imprisonment,  it 
ordered,  under  section  118,  Criminal  Proce- 
dure Cod^  to  give  security  for  good  behaviourt 
it  isprematu.e  and  Illegal  to  pass  against  him 
an  order  under  section  1S3  of  the  Code  whilst 
'ihfl  Imprisonment  lasts*  If,  In  the  meantime, 
he  is  convicted  of  another  offence  and  sentenced 
to  a  fresh  term  of  imprisonment,  the  order 
should  not  be  passed,  until  the  expiry  of  both 
imprisonments.  If,  before  such  •esqtiry,  the 
prisoner  gives  the  required  security,  the  Ma- 
gistrate cannot  pass  an  order  of  imprisonment 
under  section  183  ^  the  Code.  The  order  of 
imprisonment  under  section  Its,  Criminal 
Procedure  Code,  is  one  to  which  the  word 
"sentence,"  as  used  in  section  396  of  the  Code, 
applies.    PavduEhamdu 774 

S.  188  (X  f^lSS2)-^Mag%itrate^ 

OrdeT'-Bonafide  ditpute.  When  thertf  is  a 
bona  fide  dispute  between  a  private  individual 
and  Qovernment  as  to  the  right  to  the  ground 
on  which  an  encroachment  is  alleged  to  have 
been  made  by  the  former  by  building  a  wall, 
a  Magistrate  should  not  proceed  under  section 
133  until  that  dispute  is  setUed.    Jbtsino  178 

' General  order-^-Disobedience'- Penal 

Code  (Act   XLV  0/ i860).  See.  188.    Where 
a  Magistrate  Issues,  under  section   138  of  the 
•Code  of  Criminal  Procedure,  a  general  order 
127 


prohibiting  the  establishment  of  cotton  ginning 
yards  in  certain  villnges,  a  person  establishing 
a  cotton  gin  in  contravention  of  the  above 
order  cannot  be  proceeded  with  under  section 
188  of  the  Indian  Penal  Code.  Manbk- 
CHAND  324 

Cp.  p.  C.  S.  128— Coiidt^uNia;  order 
— Magietrate^- Jurisdiction.  Section  133 
Criminal  Procedure  Code,  does  not  apply  to 
an  alleged  user  by  one  man  of  his  own  pro- 
perty so  as  to  cause  injury  to  the  property  of 
another.  All  that  a  Magistrate  can  do  under 
section  137,  Criminal  Procedure  Code,  is  to 
make  absolute  the  conditional  order  passed 
under  section  138  of  the  Code.  Where,  there- 
fore, the  conditional  order  passed  under  section 
133of  theCodeis  one  which  the  Magistrate 
had  no  jurisdiction  to  make  under  that  section, 
the  subsequent  order  under  section  137  of  the 
Code  is  also  illegal.    Jabvintsinoji.    ...    616 

Forge  —  Sparks  «-  Magistrate^ 

Order.  Where  a  Sub-Divisional  ICagistrate 
parporting  to  act  under  section  133,  Criminal 
Procedure  Code^  ordered  a  forge  set  up  by  the 
applicant  to  be  removed  on  the  ground  that 
the  sparks  from  it  might  set  fire  to  cotton 
stored  in  an  adjoining  building  belonging 
to  a  third  person,  the  High  Court,  holding 
that  the  Magistrate  was  not  justified  in  order- 
ing the  summary  removal  of  the  forge,  direc- 
ted that  the  applicant  should  not  be  required 
to  remove  the  forge,  but  only  to  alter  its 
construction  80  that  sparks  shall  not  issue  out 
of  it  into  the  open  air  when  it  is  worked. 
lAHANU 87a 

{Act  XXFo/ 1861),  Ch.  XX,  Sees. 

308,  Sl6)^Mag%Hrate'^Btferenee.  Tha 
Magistrate  of  the  District  had  no  power, 
under  the  Code  of  Criminal  Procedure  before 
it  was  amended  by  Act  VHI  of  1869.  to  refer 
an  inquiry  under  Chapter  XX  of  the  Code  to 
a  Magistrate  Full  Power,  nor  had  the  latter 
any  power  to  refer  it  to  a  Subordinate  Magis- 
trate.   Akbab  Ah ig 

S.  187  (X  of  m2)-^Magietrate^ 

Temporary  orders  -^  SuUanee  —  Evidenee. 
Where  a  Magistrate  issues,  a  notice  to  a 
person  to  remove  a  nuisance  or  to  show  cause 
against  the  order,  and  the  person  appear  to 
show  cause  it  becomes  the  duty  of  the  Magis- 
trate under  section  137  of  the  Code  of  Criminal 
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Frgcednre  to  take  eyidence  aa  a  basif  for  the 

order  be  ii  to  make,    Mahjldaji.       .m    8S0 

See  Jabwakisikjbb 516 

Cp.  p.  O.  S.  188  (X  of  1888)-lfayi#. 
trate-^  Jwry.  Under  section  138  of  the  Code 
of  Criminal  Procedure,  the  Magistrate  most 
himself  nominate  the  Jnry ;  he  cannot  delegate 
this  dnty  to  another  Magistrate.  Vithu,  461 
'HJotice  under  8.  \^-^ury  under 
S,  ISS-^Deoiaiori  of  tke  Jury— District  Magis- 
trate—Be  ferdnce'-High  Court,  The  decision 
of  a  Jury,  appointed  under  section  138  of  the 
Code  of  Criminal  Procedure,  is  not  a  proceed- 
ing in  a  Criminal  Court  which  the  District 
Magistrate  can  call  for  and  examine  and  refer 
to  the  High  Conrt  I  under  the  proYisions  of 
section  435  of  the  Code  of  Criminal  Procedure. 
BuBUUfon  No.  81  of  1887.        ...        ...    336 

S.  14A  — Magistrate —Inquiry. 

A  Magistrate  shonld,  before  passing  an  order 
under  section  144  of  the  Code  of  Criminal 
Proeednre,  always  hold  an  inquiry  and  deter- 
mine which  party  has  the  legal  right 
contended  for  by  both  the  parties,  and  then 
protect  the  party  he  finds  entitled  in  the 
exercise  of  that  right,    Eazi  Fajloddin    968 

(X  of  l992)Sigh  Court— Bevieion 

^District  Magistrate.  The  High  Court  has 
no  revisonal  jurisdiction  to  interfere  with  an 
order  under  section  144,  Criminal  Procedure 
Code;  the  aggrieved  person  has  -his  remedy 
by  an  application  to  the  District  Magistrate 
under  the  last  para  but  one  to  section  144,  Cri- 
minal Procedure  Code.  Vithal  Annaji...    516 

• (X  of  1872,  Sees.  618,  520.  5S7)— 

First  Class  Magistrate— Order  under  section 
516 — Judicial  proeeeding— District  Magis* 
irate— Interference—  Befcrence.  An  order 
passed  by  a  First  Class  Magistrate  under 
section  518  of  the  Code  of  Criminal  Procedure 
being  under  section  520  of  the  Code  not  a 
jndicial  proceeding,  the  District  Magistrate 
cannot  refer  it  to  the  High  Conr4,  but  he  is 
at  liberty  to  deal  with  it  in  his  executive 
capacity.    Bbfbbbrob  No.  62  of  1877....    129 

(XXr  0/1861,  Sec.  62V-Ofder— 

Written  order— Addressed  to  a  person.  An 
order,  under  section  62  of  the  Criminal  Pro- 
cedure Code,  must  be  a  written  order  address- 
ed to  a  particular  individual.  Maedan 
Xlusni.        ...       •••       •••       •••        •••      80 


Op. P.  C.  &146-<X<!/  l9SX)^AtteA' 
mewt— Moveable— Jurisdietion,  Section  145,. 
Criminal  Procedure  Code,  does  not  eeofer 
upon  a  Magistrate  the  same  powers  of  attach- 
ment of  movables  as  of  immovable  proper^. 
Ramchakuba  Sbivjxbam.  891 

(Jet  XXr  of  1861,  See.  818)- 

Fossession— Party  in  possessionr—Magistrats. 
When  a  party  in  possession  has  been  ousted 
by  an  arrest  upon  even  a  false  charge  and  the 
opponent  enters  into  possession  in  the  mean- 
while, the  Magistrate  cannot  under  section 
318  of  the  Code  of  Criminal  Procedure  restore 
possession  to  the  party  so  dispossessed,  for  he  is 
strictly  required  to  see  who  is  in  actnsl 
possession  at  the  time  of  inquiry.  Oxbdiab 
Dhakju ^    27 

(Act  XXVof  1861,    See.  318)- 

Magisirate— Possession— Absence  of  reecri 
of  proceedings.  Where  a  Magistrate,  F.  F^ 
without  having  recorded  a  proceeding,  stating 
the  grounds  of  hit  being  atatisfied  that  s 
breach  of  the  peace  was  likely  to  result  f ran 
a  dispute  regarding  a  piece  of  land,  decided 
a  qnestion  of  possession  under  section  318  Sf 
the  Criminal  Procedure  Code  the  High  Conrt 
annulled  his  proceedings.    Amibohuhd....  S» 

(ActXXF^lSBl,  See.  319— Bre- 
ach of  the  peaee'^Magisirate — Omission  to  re- 
cord proceedings.  Where  the  Magistrate?. 
P.,  omits  to  conform  to  the  provisions  of  sectiott 
318,  Criminal  Procedure  Code,  by  recording 
a  proceeding  stating  the  grounds  of  his  being 
satisfied  as  to  a  dispute  likely  to  lead  tea 
breach  of  the  peace;  his  proceedings  are  nnll 
and  void.    Nathu.  51 

S.  147  (X€f\S82)—TangUfle  i*- 

movable  property  — Magistrate—  Privaof/^ 
Bight  of  entry  upon  the  land  of  another.  The 
right  to  privacy  is  not  a  right  in  the  assertion 
of  which  a  person  can  be  justified  in  entering 
upon  the  premises  of  another  and  closing  the 
windows  and  doors ;  nor  is  it  a  right  to  pre- 
vent the  doing  of  anything  in  or  upon  an; 
tangitle  immovable  property*'  within  the 
meaning  of  section  147  of  the  Code  of  Crhninal 
Procedure.  Gordhakdas 857 

Magistrate  —  Jurisdietion  —  CW 

Court.  Where  a  competent  Civil  Court  has 
decided  as  to  th^  rights  of  the  parties  to  the 
property  in  dispute,  a  BCagistrate  ought  not  to 
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proceed  under  seetion  147*  but  under  Chapler 
Yin  of  the  Code  of  Criminal  Procedure. 
MCVILAL 468 

Cp.  p.  C.  S.  146.  MagUtraU^Bdi'' 
gious  processiom^  A  Magigtrate  is  not  autho- 
rized, under  section  147  of  the  CoUe  of  Crimi- 
nal Procedure,  to  pass  an  order  prohibiting 
a  religious  procession  where  the  right  to 
prevent  the  procession  is  not  fcnnd  to  exist. 

HADHAYDA8...  ^  548 

S.  155  (X  of  1872,  Sees.  110, 146) 

— 3fagistrate,  third  dass^Powers'—PoHee^ 
Investigation  —  Non-eognizable  qffence.  A 
Magistrate  third  class  can  order  the  Police  to 
investigate  a  non-cognizable  offence  when 
there  it  a  complaint  pending  before  him 
(section  146  of  the  Code  of  Proeedure);  but  not 
otherwise  (section  110  of  the  Code).  Ebax- 
DBBH  Maoistratb's  Lbttbb  No.  ai9.    ...      77 

a.  iei(X  0/  1889)— iWice  inves- 

Hgatiom-'Aectued^Trtah'^FIalse  evidence— 
Indian  Penal  Ood»  {Act  XLjr  of  186eX 
See*  193.  A  person  ei^amined  under  tectiott 
161,  Criminal  Procedure  CMe,  1861;  by  the 
Police  with  respect  to  an  offence  with  which 
juch  person  maj  himself  be  charged  and  con- 
victed is  not  bound  to  apeak  the  truth  and  in 
sueh  a  case  he  cannot  be  convicted  for  giving 
false  evidence,  under  section  198,  Indian 
Penal  Code.    Usufbkhan.         619 

S.  162  (X  of  1882)— CAiy  Com- 

stable-^Admissions^Evidence.  It  is  contrary 
10  the  provisions  of  section  162,  Criminal 
Procedure  Code,  1882,  to  allow  the  admission 
in  evidence  against  the  accused  of  a  statement 
made  by  the  Chief  Constable  of  what  the 
alleged  complainant  and  his  wife  had  said  to 
him.    Habibai.     938 


S.  164  (X  of   lHSi)^Magistrate 

-'Poiiee  offieer-^Witness^Penal  Code  (Act 
XLV  of  1880),  See.  l9S^False  evidenee-- 
Judicial  proeeeding.  There  is  no  provision  of 
law  which  empowers  a  Police  officer  to  re- 
quire a  witness  to  go  before  a  Magistrate,  not 
having  jurisdiction  over  the  offence,  to  have 
his  statement  taken  under  section  164,  Crimi- 
-nal  Procedure  Code.  Such  a  statement  can- 
not be  used  as  evidence  at  the  trial  nor,  if 
false,  be  treated  as  false  evidence  in  a  judicial 
'proceeding.    Nana  Raju..;        4^8 


Cp.  P.  C.  S.  146.  Cor^ession-^P^Uce 
custody  —  Sessions  Judge  ^Oharge^^Jury.  A 
confession  under  section  164,  Criminal  Pro- 
cedure Code,  made  to  a  Magistrate  othftr  than 
the  committing  Magistrate,  if  tendered  on  the 
part  of  the  Crown,  cannot  be  rejected  on  the 
sole  ground  that  the  accused  had  been  a  long 
time  in  the  hands  of  the  Police.  It  is  necessa- 
.  ry  for  the  Court  to  examine  an  accused  at 
the  close  of  the  c«Be  for  theproeecution,  section 
842  of  the  Code  of  Criminal  Proe^'dure  being 
imperative,  as  it  is  a  means  of  enabling  the 
accused  to  explain  what  appears  against  him. 
Under  section  297  of  the  Code,  the  Sessions 
Judge  is  bound  to  sum  up  the  evidence  for  die 
defence  as  well  as  for  the  proseentioiiy  thia 
being  essential  to  a  proper  charge  to  the 
jury.    Mahaohu 420 

(X  0/1872,  5eo.  l22)-Coa/M#i(m— 

Afieuaed— Magistrate.  A  Magistrate  is  not 
debarred  from  recording  the  confession  of  an 
accused  person  under  section  122  of  the  Code 
of  Criminal  Procedure  by  the  circamstance 
that  it  may  afterwards  be  that  Magistrate's 
dirty  to  hold  a  preliminary  inquiry  under 
Chapter  XV  of  the  Code.  Thaka  Maoistba- 
w'iLMTWiNo.  767        121 

S.  169  (X  of  1872,  Sees.  125,  188 

^l^h-Oomplaint—Withdirawal^Magistrate^ 
P6lice  effiesr.  Section  125  of  the-  Code  of 
Criminal  Procedure  does  not  empower  any 
Police  Officer  to  entertain  an  application  for 
withdrawal  of  a  complaint.  The  permitting 
a  complainant  to  withdraw  is  a  judicial  act, 
the  exercise  of  which  is  vested  in  the  liagis- 
trate  by  sections  188  and  210  of  the  Code  of 
Criminal  Procedure,  and  the  Police  have  no 
authority  to  interfere  in  such  matters.    Subat 

D18TBIOT  MagX8IBAIB»8  LBTf  BB  No.  806....   91 

— -(4/j«  X  of  1872,  See,   Uty-Polioe 

officer— Bail-^Magistrate^Prima/acie  ease— 
Oommittal'^Be'arreH.  A  PoUce  officer  reports 
for  the  orders  of  a  Magistrate  a  nou-bailable 
case  under  section  126  of  the  Code  of  Criminal 
Procedure,  admitting  the  accused  to  bail, 
there  not  being  in  the  Police  officer's  opinion 
•ufficient  evidence  to  justify  the  immediate 
transmission  of  the  accused  to  the  Magistrate. 
The  Magistrate,  however,  considers  that  the 
evidence  does  establish  a  prima  facie  case,  and 
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he*  ftcpofdinglyt  ordtrs  its  committal  to  bim  i~ 
Bef  ofoic2»  that  the  admiirioii  t»  bail  bj  th«  Police 
widef  section  1S5  of  the  Code  being  a  purely 
prgrltlonal  arrangenent,  when  the  Magistrate 
determlBes  that  there  is  a  prima  faoi^  case  of  a 
non-bailable  offisnce,  he  shoald  be  le-arretted 
and  forwarded  to  the  Magistrate  in  costody. 
RanuoiBi  Maoistbats^s  Lstxbb  No.  675*    ISl 

f  Op.  p.  C.  8. 170  (X  tfl9S2)^Magistra- 
i§^Otgfiixance  of  an  qff^nee'^'uriadietiom^ 
BM^fy^DaeoU^—OmmUment.  The  Police 
acting  nnder  section  170,  Criminal  Procedure 
Code,  sent  up  to  the  Magistrate  only  one  man 
charged  with  the  offence  of  robberj.  The 
MagiBtrate  in  the  inqairy  that  ensoed  issued 
warrants  for  the  arrest  of  four  more  persons 
because  of  certain  statements  which  appeared 
in  the  diary  of  the  Chief  Constable  and  of 
the  eyidence  of  two  witnesses  examined  by 
him.  The  four  persons  applied  that  their 
case  might  be  committed  to  the  Court  of  Ses<* 
%\fm»i^Htldt  (I)  that  the  Magistrate  could 
not  be  said  to  have  taken  cognisance  of.  an 
offence  against  the  four  applicants  upon  a 
police  r^rt;  (2)  that,  nnder  the  circumstances, 
the  BCagistrate  must  be  held  to  have  taken 
cognisance  of  the  offence  against  the  appli- 
cants in  the  manner  contemplated  In  section 
101  (0),  that  the  prorisions  of  the  last  para- 
graph of  that  section  applied  to  the  case 
and  ttkat»  therefore,  the  applicants  were 
entitled  to  ask  that  the  case  should  be 
committed  to  the  Court  of  Session.  (8)  that 
the  four  applicants  haring  been  charged  with 
haying  committed  robbsry  in  the  company  of 
the  first  accused,  the  offence  was  magnified 
into  a  dacoity  for  which  offence  a  oommitment 
was  obligatory,     HttASHAVKmt   Udatshav* 

KBS*  •••    •••    •••    •••    •••    •••   9oI 


-S.  182  (X  tf  1872,  Sec.  sry-Mit- 


chief  during  a  toyagC'-^JurUdictiem^BiagiS' 
irate.  Ths  complainant  and  the  accused 
sailed  from  Bombi^  atHonawar  in  a  boat. 
The  latter  threw  overboard  a  box  belonging  to 
the  former  during  the  voyage  within  9  miles 
of  the  Janjira  State.  On  arrival  at  Honawar, 
the  complainant  charged  the  accused  with 
having  committed  mischief  before  the  Magis- 
trate at  that  place  t-^Held,  that  nnder  section 
67,  ill»  (o)  of  the  Criminal  Procedure  Code, 
1972,  the  Magistrate  at  Honawar,  tbroogh 


whooe  juriidictioii  the  aocooed  passed  on  tbe 
v^age,  had  jurisdiction  to  try  the  elAice. 
IsKAL  «.       ...    m 

Cp.  P.C.  S.  186  (X  cf  l882)-DisM( 
Magietrata-^Trawifer  qf  Caec—  CamUmmmt 
Magietraie^JurisdicHcn.  Where  a  Oiitrlct 
Magistrate  made  a  reference  to  the  Bigth 
Court  for  the  transfer  of  a  case  before  a  Gta* 
tenement  Magistrate  in  which  the  aceascd: 
were  alleged  to  have  oommitted  an  offence 
nnder  section  408,  Indian  Penal  Code,  to  aa-- 
odier  District  in  which  the  offence  was  allegid 
to  have  occurred,  the  High  Court  declined  ts 
pan  any  order  holding  that  if  the  facts  rele- 
vant to  section  498  occurred  in  the  other 
District  and  if  the  Cantonemeut  Magistnte 
was  empowered  under  section  186,  Crimioil 
Procedure  Code,  he  could  deal  with  the  met- 
ier under  that  section;  and  !f  he  was  sot  n 
empowered  and  he  found  that  he  was  wIdK 
out  jurisdiotion  under  Chapter  XV,  be  ootid 
deoline  to  exercise  jurisdiction;  and  abotbst 
the  District  Magistrate  couM  himself  make  the 
enquiry  requisite  under  section  528  and  oootd 
transfer  the  case  to  Ms  Court  under  seetion 
628|  the  Oantonement  Magistrate  being  ex> 
presoly  made  subordinate  to  him  by  AetXm 
of  1889,  section  7.  Bamji  Bapuji H^ 


-8.    188  (X    of    1882)— PVities; 


AQent-^erHficatt-^BccdilimQ  the  eertificett. 
When  a  I^rict  Magistrate,  in  the  capacity  of 
Political  Agent,  once  grants  a  certificste, 
under  section  188  of  the  Code  of  Crimisal 
Procedure,  for  the  trial  of  a  case  by  a  Second 
Class  Magistrate  of  the  District,  the  latter  is 
legally  seised  of  the  case,  and  the  Politiesl 
Agent  has  no  authority,  thereafter,  to  recsll 
his  ceHificate  or  to  issue,  as  District  Magis- 
trate, a  warrant  for  the  arrest  of  the  accused 
on  the  requiskioa  of  the  State  Authorities  asd 
to  order  his  rtmovsl  to  the  Native  State. 
HoBMVSJU  NASAnwasji ^ 


Certificate^PolUieal  AgefU-^Siam. 

The  being  no  Political  Agent  in  Siam,  wiihis 
the  meaning  of  sections  188  to  190  of  the  Code 
of  Criminal  Procedure,  a  Sessions  Court  in 
British  India,  otherwise  competent,  has  jaris^ 
diction  to  try  a  Native  Indian  Subject  of  Ber 
Biajesty,  for  an  offence  committed  within  tbst 
tenitory,   without   a    certiflcate    nnder   tbe. 
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proTiM  to  seetioa  188  of  the  Code.    Abdul 
Hmxh.         ...        ...        ...        ,^        ...    778 

OlP.  P.  C.  S.  188.  Offmoe  m  a  Native 
ataU-^Penal  Code  {dot  XZ  V  of  1860X  Sees. 
4,  934— l?#ca/9e— Cto«Mijf— Jurift^te^toit^-Hrt- 
tUh  CourU.  The  accnted,  was  arrested  in  the 
Myiore  State  by  thoSute  Police  on  snspieion 
of  having  committed  a  theft  in  British  Indian 
While  in  the  State  lock-np,  he  eflTected  hia 
escape,  for  which  a  magistrate  in  British  Ind- 
ia tried  him,  and,  in  the  absence  of  a  certi- 
ficate bj  tbe  Political  Agent  for  the  Mysore 
State  that,  in  hit  opinion  the  charge  shonM  bo 
eaqnired  into  in  British  India,  oonyieted  him 
ander  section  S94,  Penal  Code  t^Held,  that 
at  the  o'ffbnce  of  escape  from  lawful  custody 
was  committed  ont  of  British  InMa,  the  Magis- 
trate had  no  jurisdiction  to  try  the  aocnsed 
for  it.  JniB.  ...  «.  .^  ...  $70 
S.  190  (X  0/ 1888.  #.  191)...    S56 


-Opiwn  Act  {I  of  1878),  See. 


Magistrats-^Jurisdiction,  A  Second  Ghiss 
Magistrate  cannot  refuse  to  take  up  a  case  of 
importing  opium  into  British  India  without  a 
license,  although  empowered,  under  section 
191,  Criminal  Procedure  Code,  and  section 
8  of  the  Opium  Act,  to  take  cognizance  of  the 
offence  and  try  the  case,  merely  on  the 
ground  that  the  gravity  of  the  offence  required 
fererer  pnnishmenr  than  he  was  competent 
toinflicV    Gbma ^        875 

■ 'Proeeii'flu^yon'payment  -^Dii- 

misscU  of  eomplaiHt.  Where  a  complainant 
being  liable,  under  Rule  11  at  page  7  of  the 
High  Court  Circulars  (Criminal),  to  pay 
procets-feeg,  neglects  or  refuses  to  pay  the 
same,  the  Magistrate  should  dismiss  the 
complaint,  unless  he  considers  that  there 
should  be  a  prosecution  in  tbe  public  interest, 
to  which  section  191  of  Code  of  Criminal 
Procedure  applies.    Bhika,       491 

S.  192  (X  of  1888).  See  Kwa^ 

^^ asa 


8^  198  (X  of   lSS2)^AfHnont 

Soiiions  JwJge  -^  Sessions  Judge.  An  Assis- 
Unt  Sessions  Judge,  who  has  been  directed  by 
Goremment  to  take  over  charge  of  the  duties 
of  Judge  and  Sessions  Judge  during  the  tem- 
porary racancy  in  the  office,  Is  not  an  officer 
appointed  to  act  as  a  Sessions  Judge  and 
has  no  jurisdiction  to  try  any  case,  even  as  an 


Asristant  Sessions  Judge,  unless  it  was  made 
Offer  to  falm  by  general  or  special  order  un* 
der  tho  last  para  of  section  198  of  the  Code  of 
Citminal  Procedure.    Mahadhu.      ...    500 

Op.  P.  Ct  8.  198.  Magistrate-^Befe- 
reneeumdef  eeeHon  IftI— "  Caee  committed  for 
triidy  A  reference  by  a  Magistrate  under 
section  183,  Criminal  Proeedare  Code,  is  not 
a  ««MB  osMrttted  for  trial, »»  and  the  Court 
ofSesiioB  disposing  of  aiieh  reference  doea 
noir  if  a  case  '*  wllUn  the  meaning  of  those 
woffda  aaosed  Id  section  190  of  the  Code«  The 
jurisdiction  conferred  by  section  198  is  coneera- 
ed  rather  with  Ae  exercise  of  a  power  for  the 
prerention  of  an  offence.  A  Joint  Sessions 
Judge,  appointed  to  try  ••  all  cases  which  may 
be  committed  for  trlsl  by  the  Magistrates  "  of 
the  District,  has  no  jvrlsdlction  to  pass  orders 
on  a  reference  under  section  133,  Criminal 
Procedure  Cod*,   Databam  Rakchhod...    830 

9.  198(2)  (X  qf  1882),    Seeeione 

Jfidffe^Bevieional  Juiiediotion^  Joint  See* 
m'onn  Judge,  Applications  under  Chapter 
XXXU,  Criminal  Procedure  Code,  for  the 
exercise  of  the  Sessions  Judge's  revlslonal 
jurisdiction  cannot  be  made  over  by  the 
Sessions  Judge  to  a  Joint  Sessions  Judge  for 
disposal.  Section  193  (2)  of  the  Code  of 
Criminal  Procedure  refers  only  to  cases  which 
are.  to  be  made  over  to  the  Joint  Sessions 
Judge  for  trial.  Subat  Sbssiohs  JuDon'a 
LbtmbNo.  187 110 

8, 196  (X  qf  18P2)— Documsn*— 

Evidence.  A  document  is  given  in  evidence 
within  the  mfanlog  of  section  195  of  the  Code 
of  Criminal  Procedure,  when  it  Is  handed 
over  by  the  person  tendering  It  to  the  Court 
though  the  Court  may  reject  It  as  evidence 
for  Insufficiency  of  stamp  or  want  of  regis- 
tration.   Naoimdas 242 

Sanction^  First  Class  Magistrate 

-^Distriet  Magistrate.  The  District  Magls- 
'Irate  has  no  jurisdiction  to  grant  the  sancUon 
for  prosecution  under  section  193  of  the 
Indian  Penal  Code,  refused  by  a  First  Class 
Magistrate  who  Is  not  subordinate  to  the 
former,  as  ordinarily  no  appeal  lies  from  his 
decision  to  the  former.    Bhikajirao.   ...    511 

'See  Vbnkatbamana 615 

Criminal  'Proeeedtngs-^  Civil  Utiga" 


I  tion.     In    cases  arising    under  section 


195^ 
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Criminftl  Procedure  Code»  it  is  advisable  to 
-postpone  criminal  proceedings  natil  the  civil 
litigation,  ont  of  which  the  sanction  came 
into  existence,  has  come  to  an  end.    Ebba- 

HiM* 587 

Op.  p.  C«  S.  105.  Sanetion^MagiS' 
trat&-^upplmMntary  evideme&^Beeord  qf 
gxfidmc€.  A  Magistrate  can  take  supplemen- 
tary evidence  after  an  application  has  been 
made  to  him  for  sanctioning  the  prosecution 
for  making  a  false  complaint  but  in  such  cases 
such  evidence  must  be  duly  recorded.  Kadab- 

BHAI -     *«» 

Jadtaii  Pemal  Code    {JctXLVof 

I860),  See.  19JJ —  Sanction  —  Magistrate^ 
JHsirict  Magistrate.  A  District  Magistrate 
is  not  precluded  from  taking  cognizance  of 
fences  under  section  193,  Indian  Penal  Code* 
merely  because  a  Subordinate  Magistrate  in 
whose  Court  the  evidence  had  been  given  had 
refused  to  give  sanction  to  prosecute  under 
section  195,  Criminal  Procedure  Code.  Khbm- 
tCBAXn),         •••        •••        •••        •^•»        •••    ®®^ 

^alse  evidtnee — Sanction.    Where 

the  sanction  for  the  prosecution  of  the  accused, 
under  section  195  of  the  Indian  Penal  Code, 
Telatedto  the  giving  of  false  evidence  in  a 
long  deposition,  but  not  the  very  slightest 
Indication  was  given  in  the  proceeding,  as  to 
what  story  or  statement  was,  in  the  opinion  of 
the  Judge  issuing  the  sanction,  false:— HtfW, 
reversing  the  sanction,  that  section  195  of  the 
Code  of  Criminal  Procedure  ought  to  be  used 
in  such  a  way  as  to  give  the  person,  against 
whom  the  sanction,  for  prosecution  is  granted, 
some  means  of  knowing  definitely  in  what  the 
tsriminal  act  consists  and  that  the  Judge  issu- 
ing sanction  ought  to  apply  his  mind  Closely 
to  the  facts  with  a  view  to  ascertain  whether 
they  really  constitute  an  offsnce,  and  also  to 
prevent  a  sanction  issued  with  one  purpose  or 
design  being  abused  to  the  furtherance  of 
some  other.    JrvAV.         •••       •••       •••    693 

.- Sanction.    In  granting  a  sanction 

for  prosecution  for  forging  a  document  pro- 
duced in  his  Court,  it  is  competent  to  the 
Subordinate  Judge  to  rely  upon  the  opinions 
expressed  by  his  predecessor-in-office.  Bai 
Jadav*        •*•        •••        •••        7^5 

Sanction    to    procecute^  Date    o/ 

^rant^ Period.    On  an  application  by  one  of 


the  parties  to  a  suit  for  Mnetton  to  proseoM 
the  other,  the  Judge,  on  Uth  December,  1894, 
recorded  a  judgment  according  the  sanction  as 
applied  for  under  section  S09,  Penal  Code;  tiie 
formal  sanction  was  drawn  up  and  issMd  en 
25th  January  1895:— H«^,  that  considering 
the  protective  intention  of  section  195,  Crimi- 
nal Procedure  Code,  the  sanction  wss  given 
on  the  19th  December  1894  in  written  woidi, 
and  that  the  six  months*  term  mentioned  In 
that  section  began  on  that  date.  Iala 
Bahbumal 803 

Cp.  P.  C.  S.iD6.  Sanetion^Appeol^ 
Lapte  of  tiM&-^DietriQt  Magistrate.  It  is  not 
competent  to  a  District  Magistrate  on  iH^ealte 
revoke  a  sanction,  duly  granted  on  tfie  grsiii 
of  lapse  of  time.    Fbamji  Abdbbhib.  •-   995 

SameUon  —  Subordimate    Jnd§$'~ 

Sessions  Judge.  Where  a  Sessions  Judge  set 
aside  an  order,  passed  fay  a  Subordinate  Jadgt 
granting  sanction  to  prosecute  certain  personi 
for  perjury,  on  the  ground  that  after  an  ittte^ 
val  of  three-and-a-half  months,  no  formal  aid 
legal  sanction  had  been  recorded  by  the  Snb«- 
dinate  Judge,  the  High  Court  set  aside  the 
order  of  the  Sessions  Judges  as  illegal,  beeasse 
the  time  allowed  by  the  Code  of  CrindBal 
Proeednre,  within  which  a  sanction  osnldre* 
main  in  force  was  six  months.  BmiiABSAmiA 
V.  BIallahoaitda* 859 

S.  106  (a)  (Act  XXr</ 1861,  j; 

168  ^-DisobedieHce^Order^-Sanciion^Witk' 
drawal-^Magistrate.  Section  168,  of  tbe Code 
of  Criminal  Procedure  provides  that  a  Conit 
or  public  servant,  may,  in  cases  in  whiek 
there  has  been  a  contempt  of  its  or  his  autbur- 
ity,  either  institute  a  complaint  or  gin  its 
sanction  to  a  complaint  being  institoted  hf 
any  person  injured.  In  the  present  case,  the 
person  who  had  been  injured  by  the  disobedi- 
ence of  the  order  and  who  had  been  allswsd 
to  prosecute  the  accused  was  the  complaioaBt 
and  might  withdraw  his  complaint  in  cases 
falling  within  Chapter  XV  of  the  Code  cf 
Criminal  Procedure.  Jbbjibhai  Nathubhai  45 

-S.  105  (b)(X<if  1889)  5fl«riiwi- 


Private  person^  Courtis  Power  to  prossade* 
The  granting  of  a  sanction,  under  clause  (6)  ef 
section  195  of  the  Code  of  Criminal  Procednie, 
to  a  private  person  does  not  bar  a  Civil  Court 
from  proceeding    under  section  478  of  the 
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Code  t  nor  can  the  dismissal  bj  a  Magistrate 
of  a  complaint  made  by  a  priyate  person  b.' 
a  bar,  till  set  aside,  to  a  proceeding  nnder 
that  section.    Shankeb 4SS 

Cp.  p.  C.  S.  198.  False  toharge^Poliee 
'-^Sanction,  A  complaint  made  to  the  Police 
by  O,  accasing  some  persons  cf  robbery,  was 
reported  to  the  Magistrate  to  be  false  on  inres- 
tigation.  O  was  thereupon  charged  by  the 
Police  under  section  211  of  the  Indian  Penal 
Code  with  having  made  a  false  charge  to  the 
Police,  on  which  the  Magistrate  issued  pro- 
cees.  On  the  application  of  G,  who  appeared 
before  the  Magistrate  in  consequpnce  of  the 
process,  the  Magistrate  enquired  judicially  into 
his  complaint  of  robbery  and  discharged  the 
accused  i-^Held,  that  no  sanction  was  necessary 
for  the  prosecution  of  G  nnder  section  Sll  of 
the  Indian  Penal  Code,  as  at  the  time  the 
Police  madfi  the  complaint  against  G  there  was 
not  in  existence  anj  proceeding  in  any  Court. 

Gahpat 704 

iAet  Xof  187S,  iS^.  46S)^Bombap 

Aetllqf  lB^9^Mamlatdar*s  Oourt^CHlet' 
UrU  Owrt^^anetion.  The  Collector's  Court 
liaTing  been  abolished  since  the  passing  of 
Bombay  Act  II  of  1866,  and  the  Mamlatdars 
having  thereby,  for  the  purposes  of  Bombay 
Act  y  of  1864,  ceased  to  be  subordinate  to  the 
Collector,  the  sanction  of  the  Collector  is  not 
sufficient  to  authorize  the  prosecution  of  a 
person  for  having  intentionally  given  false 
evidence  before  a  Mamlatdar  in  a  suit  under 
Bombay  Act  y  of  1864.    Dhovdi.        ...     lis 

Fenal  Code,  8ee>  198— Prima  facie 

eoie — Sanction —  Preliminary  inveeHgation. 
If  in  the  course  of  a  criminal  trial,  the  evi« 
dence  recorded  by  the  trying  Magistrate 
discloses  a  prima  faeie  case  of  an  offence  nnder 
section  193  of  the  Indian  Penal  Code,  the 
sanction  for  the  trial  of  the  accused  person 
may  be  given  by  that  liagistrate  without 
independent  preliminary  investigation.  Nabi 
Hatha ^    138 


{Jet  Xo/187«,  See.  US)^Mamlat' 

dar^e  Court  Aet-^iiamlatdar-Sanetion,  The 
Mamlatdars'  Court  constitnted  by  the  Bombay 
Blamlatdar*s  Courts  Act  is  a  civil  Court 
within  the  meaning  of  section  468  of  the  Code 
of  Criminal  Procedure:  hence,  a  complaint  of 
an  offence  mentioned  in  that  section  when 


such  offisnce  haa  been  committed  before  or 
against  a  Mamlatdar*s  Court  shall  not  be 
entertained  in  the  Criminal  Courts,  except 
with  the  sanction  of  the  Mamlatdar*s  Court 
before  or  against  ^hom  the  offence  was  com- 
mitted or  with  the  sancdon  of  the  High  Court. 
Savahta  V,  Bhimaji 14^ 

Cp.P.O.  a  195.  (Act  Xo/ 1672, 8. 469) 
-^Indian  Penal  Code,  See.  466— FoYgery^Evi- 
denee^Sa?iction.  A  complaint  of  an  offence 
unde*  section  466  of  the  Indian  Penal  Code, 
viz.,  forging  a  register  kept  by  a  public  servant 
w  hich  forged  document  was  given  as  eyidence , 
cannot  be  entertained  without  the  sanction  of 
the  Court  in  which  it  was  given  in  evidence, 
or  of  some  other  Court  to  which  such  Court  is 
subordinate,  as  that  offence  falls  within  the 
wider  description  of  offbnres  usder  section 
463  of  the  Indian  Penal  Code,  to  which  section 
469  of  the  Criminal  Procedure  Code  appUcs. 
PoowA  Magibtram'jb  LBTxanNo.  USI.      83 

' B.  197  {Aet  X  0/IS72,  Sec.  466) 

—  rublie  eervanU  —  Sanction--  Police  Patel-^ 
Filloge  Police  Act  {B^m.  Act  III  of  lb74\  * 
Sec.  86.  Section  466  of  the  Code  of  Criminal 
Procedure  contemplates  sanction  in  the  case 
of  those  public  servants  only  who  are  not 
removabje  from  their  office  without  the  sane- 
tion  of  Government.  A  PoUce  Patel,  heredi- 
tary  or  otherwise,  is  not  such  a  public  servant 
under  section  9  of  the  Bombay  ViUago  PoUce 
Act,  as  he  is  Uable  to  dismissal  on  proof  of 
mUconduct  by  a  Magistrate  First  Class  subject 
to  the  sanction  of  the  Police  Commissioner. 

ViBBUfAPA. i^y 

a  i9S{X of  lSS2)^De/amatum^ 

Female.  In  a  case  of  defamation  of  a  female 
it  is  she  herself,  and  not  a  mere  male  relative' 
who  should  make  a  complaint  under  section 
198  of  the  Crinanal  Procedure  Code.    Kus- 

•••  •••  •••  ...      oTtT 

' S.     108(0).    See    Hibashabikbb 

Ul)AYSHAHK«B 954 

-^ S8. 199,200  (X  of  /88a)-06w. 

plaint  —  Examination  cf  complainant.  The 
word  *  complaint'  as  used  in  section  199  of 
the  Code  of  Criminal  Procedure  must  be  taken 
as  including  not  only  a  written  complaint, 
bnt  also  the  examination  of  the  complainant  at 
any  rate  prior  to  the  issue  of  process.  Govbbit* 

XBNT  OF  BOXBAT  V.  ShUKB  MaHOXID...     584 
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Cp.  p.  C.  S.  199,200.  MagittraU.  An 
^UKosed  was  charged  bj  the  hneband  of  a  wo^ 
man  with  offencce  under  sections  494  and  498 
of  the  Indian  Penal  Code:— fle/d,  that  the  com- 
plaint under  sectioos  494  and  496,  Penal  Code, 
did  not  involve  a  complaint  under  section  497 
of  the  Code,  and  that  the  Magistrat^  therefore, 
is  not  at  liberty  under  section  199  of  the  Code 
of  Criminal  Precednre,  to  try  the  accused  for 
an  offence  under  section  497  of  the  Indian 
Penal  Code,  Nalta 581 

S.  200  (X  0/1882)— Owp/afH*— 

Prettniati&n'^MMifyaT.  Where  a  complaint 
under  sections  408  and  409,  Indian  Penal 
Code,  is  presented  by  the  complainant*! 
mukhAyar  instead  of  fay  the  complainant  herself 
who  is  not  present  in  Court,  the  Magistrate 
is  justified  in  dismissing  the  complaint  as.he 
^as  no  opportunity  of  examining  the  com- 
plainant as  required  by  section  100,  Criminal 
Procedure  Code.    Jaxaki 685 

MngistraU  -^Ocmplainant  — IVtt«- 
iie$.  Where  a  complaint  is  made  before  a 
Magistrate,  the  Magistrate  la  bound  to  examine 
the  complainant  on  oath  and  then  to  proceed 
according  to  law.  Where  a  complaint  was 
filed  regarding  the  conduct  of  a  Government 
officer,  the  Magistrate  called  for  a  report  from 
the  officer  concerned,  and  feeling  himself 
satisfied  with  it,  rejected  the  complaint:— 
Held,  that  the  action  of  the  Magistrate  in 
calling  for  a  report  was  not  proper,  and  that 
in  any  case  he  ought  to  have  heard  the  com- 
plainant and  his  witnesses  before  acting  upon 
any  statement  made  by  the  person  complained 
against.    Subbao  Ramohabdba.         ...    954 

S.  202  (X  qf  1882)— Cowjilotis*- 

Magistrate.  It  is  the  duty  of  a  Magistrate, 
on  a  complaint  being  presented  to  him,  to 
examine  the  complainant  and  then  either  to 
issue  process  or  make  an  order  under  section 
202  of  the  Criminal  Procedure  Code.  Bai 
Kabhx,         368 

--Complainant -^Personal  knowUdgt 


^D^smiseal  of  complaint.  The  provisions  of 
section  202,  Criminal  Procedure  Code,  do  not 
confine  the  evidence  In  the  inquiry  under  that 
section  to  that  of  the  complainant,  but  leave 
it  to  the  discretion  of  the  Magistrate  to  examine 
such  witnesses  and  malie  such  inquiry  as  he 


thinks  fit.  A  Presidency  Magistrate  dismissed 
a  complaint  under  section  203,  Criminal  Pre. 
cedure  Code,  on  the  ground  of  want  of  persosal 
knowledge  on  the  part  of  the  complainant  of 
the  ciroumstancee  alleged  by  him  i-^HM, 
that  the  reasons  given  were  not  sufficient,  and 
that  the  complainant  should  have  been  allowed 
to  bring  forward  evidence  to  prove  them. 
Kanxucbamd 669 

Cp.P.CS.  20Z{Xof\^y^MagisU^ 
^-CompUdnP^Dismissal.  Where  an  accwed 
has  been  summoned  to  appear  before  a  Magis- 
trate,  proceedings  have  commenced  under 
Chapter  XVII  of  the  Code  of  Criminal  Proce- 
dure ;  and  the  Magistrate  cannot  dismiss  tba 
complaint  under  section  108  of  the  Code  whieh 
applies  only  to  cases  falling  under  ChiHer 
XYI  where  there  has  been  no  Issue  of  process, 

BUDHUKBHAI 544 

'Complaint  —  Dismissal^  Hearing, 
A  complainant  should  be  afforded  an  oppor* 
tunity  of  being  heard  before  any  final  order  If 
passed  on  his  complaint.  Habi  PuBinnh 
TAM. ...         •••        ...         •„         ...         ,^    365 

B.  206  (X</1882)5!ffa  Vithi.2SS 

^8.  208  (X  €/  1882)   CommUtiH 

Magistrate—Evidence  record  of.  Ab  all  th» 
evidence,  and  not  merely  a  part,  should  U 
ready  at  the  trial,  it  is  the  du^  of  a  comfflit- 
ting  Magistrate  to  make  full  and  carefd 
Inquiry  Into  the  alleged  offience,  and  to  reeord 
the  testimony  of  wimesses.  He  ought  tode 
this  even  when  the  confession  of  the  accused 
has  been  recorded,  as  there  are  many  cases  IB 
show  that  confessions  are  often  retracted  at 
thetriaL    Mabadu  Vithoba 849 

S.  209    (X  ef   1882)— IHffrW 

MagittrateSessions  Judge^Coiuurrent  is- 
risdiction.  Where  the  accused  is  discharged 
by  a  First  Class  Magistrate  under  section  209, 
Criminal  Procedure  Code,  and  the  District 
Magistrate  has  him  re-arrested,  but  on  his 
showing  cause  why  the  commitment  should 
not  be  made,  orders  his  discharge,  the  Ses- 
sions Judge,  If  he  is  of  opinion  that  the 
evidence  warrants  a  commitment,  has  concur- 
rent jurisdiction,  which  he  can  exercise  under 
sections  436  and  437,  Criminal    Procedure 

Code.    KALuSAin>i7,       ssT 

Section  209,   Criminal  Procedsre 

Cod%  1882,  commented  on.     Vaja  Ra»i   746 
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gMr^t^r^lH^r^^Pracdee.  8eotl09  809(9) 
ftud  secUoB  86B  (2)  of  the  Code  «l  Cf  iainftl 
FMoeduie  retteve  a  M^gUlrate  from  the 
necesal^  of  going  on  with  an  inqniry  or  trial 
when  he  ia  reasonably  convinced  on  what  hae 
already  beeii  deposed  to  that  a  eviminal 
charge  cannot  be  snitained.  Dhavjidhai  v. 
Ptabjj.       *» 


ms$$i.  Before  dianisting  a  complaint  a 
Magirtrate  If  honod  nnder  eecUan  196  of  the 
C^limlnal  Procedure  Code  to  examine  erery 
one  of  the  witneaoes  called  by  the  complainant. 

l>AXMs^fjwtm.       ^     81 

-< ^'^HSk  2UH^Ct  X  tf  1879,  8s.   198, 

948»  849,  ag7)>^  OommitmM^-'  Preliminary 
imquirf  MoffUirate^Jccuted^Sxamimationm 
A  commitment  made  wlthoot  taking  any 
evidence  on  a  preliminary  inquiry  held  to  be 
iUegal,  and  ae  each,  annulled*  Sita.  ...  100 
■^  ■  iA€i  X  ^  1871,  B.  xny^mm^ 
M^fU^Ohw^-'CmmiiUwif  MogiMrah.  The 
driving  op  of  a  charge  mutt  always  follow 
the  determioatioii  of  a  ICagiitrate  to  commit 
a  caae  to  the  Const  of  Session,  which  detsrmi- 
iMilion  duly  expressed  the  Magistrate  becomeo 
fwfitMM  fKJMo  at  to  that  matter.  Whore, 
therefore,  a  Magistrate  hrst  drew  up  a  charge, 
dircctljig  the  commitment  of  the  accused,  and 
afterwards  taking  farther  eridence,  diashargtd 
them,  the  High  Oonrt  held  that  the  order  of 
dltcharge  was  illegal  and  that  the  case 
should  be  committed  for  trial  by  the  Court 

of  B6BSlOB.     jIaBI....  •••  •••  •••      181 


Jmdga'-'4)ommitm0fU-^fknder»»  If  a  Hagi»> 
4rate  commit!  *  case  to  a  Court  of  Session 
without  having  any  jurisdiction  over  the 
offence  or  the  ofiteders  the  copmiitmeBt  is 
clearly  invalid,  and  the  Sessions  Judge,  if 
satisfied  by  the  evidence  before  him,  on  these 
posnts  could,  notwithstanding  the  commitment, 
discbarge  the  aocnsed.  If,  however,  the 
lllejpdi^  affects  the  procedure  of  the  Magis- 
trate and  does  not  affect  the  jurisdiction  of  the 
Sessions  Judges,  a  reference  to  the  High  Court 
under  section  %\5,  Criminal  Procedure  Code, 
is  the  only  way  to  set  aside  a  duly  made  com^ 

mitment.     L40M4  Laxamama 999 

128 


CP.P.CU  S.2m»  8aiuUon^Magistraf^ 
OammUtal  to  SeMtiom,  A  saaotlon  was  given  by 
a  Sessions  Judge  for  the  proaeention  of  A,  B 
and  C  under  section  193,  Indian  Penal  Code. 
The  sanction  for  the  proseoation  of  A  was,  on 
his  application,  revoked  by  the  High  Court* 
B  was  discharged  after  trial  by  a  Magistrate 
but  C  was  committed  to  the  Court  of  Session  for 
triaL    On  a  reference    by  the  Sessions  Jndge, 
that  the  sanction  which  was  the  same  for  all 
the  accused  having  been  found  to  be  bad  in 
law  In  the  case  of  accused  A,  the  committal  of 
C  be  qaashed  by  the  High  Court  nnder  section 
915  of  the  Criminal  Procedure  Code:— He^* 
that  '^  as  a  Magistrate  after  inquiry  had  found 
reasons  for  commiibing  for  trial  on  the  merits 
the  Court  declines  to  qaash  the  committal". 
&ILA«...         •••         •••         •••         ...         •••     718 

'Ccmmiimemt  —  Jcind&r  of  charges^ 
Sesiions  Court.  The  commitment  for  trial  In 
one  and  the  same  ease  of  accused,  some  for 
the  oflfonce  of  robbery  and  the  rest  for  the 
offence  of  receiving  proper^  stolen  In  that 
robbery  cannot  be  said  to  be  illegal,  and 
cannot,  therefore,  be  quashed  by  the  High 
Court  under  section  915,  Criminal  Procedure 
Code.  The  Sessions  Judge,  however,  can,  in 
such  a  case,  if  it  seems  to  him  to  be  advisable, 
separate  the  charges  and  try  the  accused  sepa* 
rately.    Baohd  Habi 915 

JokU  inmettigatim  —  lUigdU$ff. 
Where  a  Magistrate  held  a  joint  investigation 
In  the  cases  of  f^ur  accused  penons  nnd  com- 
mitted them  for  trial  on  charges  under  seotlAAi 
911, 114,  465  and  198,  Indian  Penal  Code,  the 
HIiph  Court  held  the  procednre  Illegal  and 
prejudicial  to  t|ie  accaaed ;  and  qaasblng  his 
proceedings  and  the  commitment  directed  him 
to  enquire  afresh  into  the  affences.    DaoIiATa 

DHomnu      •••       •••       „    9Bf 

(4et  Xof  1879,  See.  197>-Ma0if* 
enit»<-Lea«s-  OowmUital-'  HUg^iUy^  Hig 
Gcmi.  A  Magistrate  about  to  go  on  leave 
exercises  an  Impro^r  discretloBin  commit- 
tlng  to  the  Court  of  Session,  a  case  properly 
triable  by  the  Msgistrate,  merely  on  the 
ground  that  the  witnesses  for  the  defenee  are 
notin  attendance,  and  that  it  would  be  Incon- 
venient for  his  socoessor  to  commence  the 
trial  anew:  bu^in  so  doing  he  does  notcosomlt 
any  such  Ulegali^as  will  justify  tk  High 
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Coart  in  qiushiDg  the  commitment.  Sholapdb 
SmsIOHS  JUDOI'S  LVTTBB  No.  838.  ••»  170 
Op.  P.O.  S.  221(XXr«/1861,  8.  284)- 
Previous  eonvietion — Proof,  In  cases  where- 
in a  prerions  convirtion  Bobjeets  an  accnted 
person,  if  found  gnihr,  to  an  additional  or 
different  punishment,  the  previous  conviction 
should  form  the  subject  of  a  separate  head  of 
the  charge  and  to  thii  the  accused  person 
should  be  required  to  plead  only,  if  he  is  eon- 
Tictedof  the  offence  for  which  he  has  been 
under  trial.  If  he  admits  the  preyioni  con- 
▼iction  that  will  suffice;  bat  if  he  denies  it, 
it  should  be  proved  by  recording  the  finding 
in  the  previous  case  and  the  evidence  of  the 
jailor  or  other  person  to  the  identity  of  the 
accused  person  with   the  person  previouslj 

convicted.    Tukabam 52 

■  Okarge^'Agg ravaiing  eirewnstan' 
ce9.  When  an  offence  falls  within  the  pro- 
visions of  such  a  section  as  section  397  of  th0 
Indian  Penal  Code,  which,  on  acconntofthe 
existence  of  aggravating  circumstances,  pro- 
vide! a  minimum  punishment  for  the  offence, 
the  existence  of  such  aggravating  circnmstan- 
ces  should  be  set  forth  in  the  charge,  so  that 
the  accused  person  may  1^ now  what  it  his  to 
which  he  pleads  guilty  and  the  full  eff^t  of 
such  plea;  or  in  the  event  of  his  pleading  not 
guilty,  may  l^now,  what  the  material  facts 
are,  which  he  is  called  upon  to  rebut.  Mukta 
Maioca.       56 

-S.  221(XXF  of   1861,  #.  244)- 

SesMumi  Judge^Offenee-^ForeigH  UrHtory^ 
Jet  I  of  1849,  Sees.  34..  It  appeared  to  a 
Sessions  Judge  on  the  trial  of  a  case  that  the 
witnesses  deposed  that  the  offence  had  been 
committed  in  a  foreign  territory.  He  directed 
the  committing  Magistrate  to  obtain  the  orders 
of  Government  under  Act  I  of  1849,  section  3, 
and  proposed  on  the  receipt  of  an  order  under 
section  4  to  amend  the  charge  and  continue  the 
trial,  reading  over  the  proceedings  already 
held  to  the  accused,  or  at  their  option  re- 
examining the  witnesses  :— fl^/d,  that  the 
Sessions  Judge's  proeednre  was  correct. 
PooHJA  Kala 44 

B.  288(X    ef  1882)— ^p^tfo/— 

Alternative  eonviction^PeneU  Code  {Act  XLV 
tf  I860),  Sees,  379,  411.  The  aoeased  was 
convicted  of  the  offence  of  dishonestly  receiving 


stolen  property  Icnowing  it  to  be  stolen,  nadir 
section  411  of  the  Indian  Penal  Code;  and  the 
Appellate  Court  altered  the  conviotion  toese 
under  either  section  879  or  aection  411  of  the 
Code  '.-—Held,  that  the  alternative  cooTiction 
in  appeal  was  illegal,  the  accused  not  btrisg 
been  charged  with  theft,  and  having  hid  m 
opportunity  of  meeting  such  a  charge.  Kii- 
■HWA IW 

Cp.  p.  C.  S.  221.  Charge  of  vne  ofn- 
ce-^onvietion  c^  another.  The  accused,  bar- 
ing been  summoned  to  answer  a  charge  if 
storing  wool,  was  convicted  of  storing  eottos: 
-^Heldt  that  the  conviction  conld  not  be 
upheld  as  the  accused  had  no  proper  notin 
and  no  proper  opportunity  of  answering  ibe 
charge  of  storing  cotton,    NathooLiui  5J9 

-S.  284  {Xof  1882)— Four  ({^ 

eee.  Where  the  accused  was  tri^  incoi- 
travention  of  section  234,  Criminal  ProcMare 
Code,  for  four  offences  instead  of  three  and 
convicted  of  all  of  them,  the  conviction  and 
sentence  for  the  fourth  offence  were  reversed 
as  illegal.    J.  I.  Almbida  m 

Offence  against  different  pertm 

Same  trial.  A  person  charged  with  two 
offences  of  the  same  kind  within  the  definitioB 
of  the  second  paragraph  of  section  234  of  the 
Code  of  Criminal  Procedure  can  be  tried  for 
both  the  offences  at  one  trial,  althoagfa  the 
offiBnces  are  committed  against  different  yt> 
sons.  Dhohdi         mi 

— Joint  Sessions  Judge^Joint  triA 

^Practice ,  The  accused  were  tried  atone 
trial  by  the  Joint  Sessions  Judge  of  Ahmeda- 
bad  on  the  following  charges : — all  the  accm- 
ed  on  a  charge  under  section  401,  Indian 
Penal  Code;  accused  Nos.  3  and  4  on  joint 
charges  under  sections  328  and  380,  Indian 
Penal  Code,  accused  No.  4  on  two  separate 
charges  under  section  411,  Indian  Penal  Code: 
accused  No.  1  on  charges  under  sectioni 
328  and  380  Indian  Penal  Code  aecnt- 
ed  Nos.  1  and  2  on  two  joint  charges 
under  sections  328  and  380,  Indian  Penal 
Code.  The  Joint  Sessions  Judge  tried  nil 
these  charges  together,  as  section  235,  Crimi- 
nal Proeednre  Code,  seemed  to  him  to  favoor 
such  a  procedure  and  as  the  accused  did  not 
object  to  his  so  doing  i-^Beld  (1)  That  the 
trial  of  all  the  accused  on  all  the  heads  of 
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the  charge  was  opposed  to  section  234,  Crimi- 
nal Procedure  Code;  (8)  Bat  that  though  it 
was  nnnecessary^  for  the  Joint  Sessions  Judge 
to  try  the  accused  on  the  separate  heads  of 
charges  under  sections  828,  380  and  411,  In- 
dian Penal  Code,  it  was  not  only  permissible, 
hut  eyen  necessary  to  record  evidence  under 
those  heads  in  order  to  prove  the  charge, 
under  section  401,  Indian  Fen«l  Code.  Jiva 
Jbtha         509 

Cp.P.C.  S.  285(Xo/  ISS^ySeparaie 
charges — Distinct  t^fetiees^Separate  senten" 
ees.  When  the  accused  is  tried  at  one  trial 
on  two  separate  charges  for  two  distinct 
offences,  and  convictions  are  recorded  on  both 
charges,  separate  sentences  ought  to  be  passed. 
Phakbkka 369 

See  Musi,  6aoa8,Daulaia.  493,925 

-{Aet  X  of  1872,  #.  454  {sy-Penal 


Code^Act  XLV  of  I860),  Sees,  457,  880— 
Hause-htoaking  hjf  night  to  commit  tkejt  and 
th^'t  constitute  one  ojfenee  for  the  purpose  of 
punishm4nt^Separate  sentences  —  Practice, 
Under  section  454,  para  3,  of  the  Code  of 
Criminal  Procedure,  the  offences  of  house- 
breaking bj  night  in  order  to  commit  theft 
and  theft  in  a  dwelling  house  are,  for  the 
purpose  of  punishment,  to  be  regarded  as  one  ; 
and  therefore  upon  conviction  of  those  offences 
a  double  sentence  of  imprisonment  for  one 
offence,  and  whipping  for  the  other,  cannot 
legally  be  Inflicted.    Govivda.    79 

{Xqf  1872, 8eeA54)^ffoys$'break^ 

ing  by  night  in  order  to  comwut  theft  and  th^ 
Penal  Code  {Ae^  XLV  of  i860),  Sees.  379, 880, 
467, ^Sentence,  There  should  either  bo  one 
sentence  for  both  offences,  in  a  case  of  convic- 
tion of  house-breaking  by  night  in  order  to 
commit  theft,  and  theft,  not  exceeding  that 
which  may  be  given  by  law  for  the  graver 
offence;  or  separate  sentences  for  each  offence, 
provided  that  in  the  aggregate  the  punishment 
awarded  does  not  exceed  that  which  may  be 
given  for  the  graver  oflfence,    Tukata...      95 

{Act  X  of  1872,  See.  454)— ^Jduc- 

tion-^Thrft^Double  sentence,  Tho  aocuted, 
with  intent  to  steal,  induced  a  boy,  nnder 
twelve  years  of  age,  to  go  with  him  to  a  place 
where  he  dishonestly  removed  certain  orna- 
ments from  off  the  b^'s  person.  The  Lower 
Court  convicted  him  Istly  of  abduction  witli 


intent  to  steal,  and  2ndly  of  theft,  and  sentenced 
him,  on  the  first  head,  to  one  year's  rigorous 
imprisonment,  and,  on  the  second,  to  seventy- 
five  stripes  :— flej^,  that  under  section  464  of 
the  Criminal  Procedure  Code,  the  double 
sentence  of  imprisoment  and  whipping  was 
illegal.    Dada 135 

Cp.  p.  C.  S.  285(X  0/1872,  S.  454)— 
Penal  Code  (Act  XLVoJ  1860)  See.  7l^Senr 
tenee.  A  man  who  rode  a  horse  furiously  and 
knocked  down  another  man  and  his  child,  was 
convicted  under  sections  279  and  886  of  the  In- 
dian Penal  Code,  and  sentenced  under  the 
former  to  one  month's  rigorous  imprisonment 
and  under  the  latter  to  a  fine  of  Bs.  20:— aw, 
that  though  the  combined  sentence  was  within 
the  limit  fixed  by  section  71  of  the  Penal 
Code,  the  case  feU  within  section  454  (2)  of 
the  Code  of  Criminal  Procedure  which  con- 
templated the  passing  of  a  single  sentence  only, 
and  that  the  order  in  appeal  substituting  a 
single  sentence  equal  in  extent  to  the  combined 
sentence  was  right.    Lallu 151 

{XXV  of  1861)— /oftidtfr  ofehargee 

-^Adyltery-^Bemarriage.  The  charges  of 
adultery  aod  of  marrying  again  during  the 
life-time  of  her  husband  cannot  be  tried  to- 
gether at  one  trial.    Vithall 4 

{XXV  of  IS61,  Ss.  194,  467)-2Wa 

aecused^Joint  tHal^-^eparate  trial.  The 
two  accused  were  tried  together  and  convicted 
oftbeoffisnces  under  sections  467  and  198  of 
the  Indian  Penal  Code.  The  High  Court 
intimated  to  the  trying  Judge  that  in  its 
opinion  each  of  the  accused  should  have  been 
tried  separately  on  the  charge  of  giving  false 
evidence,  and  it  therefore  annulled  the  con- 
viction on  that  chnrge,  but  did  not  order  a 
retrial  as  the  punishment  under  the  first  head 
of  the  charge  was  sufiSdent  to  meet  the  requlr- 
ment  of  the  case.    JnivAjn  Abajbi.  ...     si 

S.  285(1)  {X   of   1882)-Ps»Mij 

Code{Aet  XLV  of  I860)  8eee.  71. 880^  45T^ 
Conmetious^SeparaU  eentenees.  An  accused 
can,  under  section  285  (1)  of  the  Code  of  Cri- 
minal Procedure,  legally  be  tHed  at  one  trial 
for  the  offenees  of  house  breaking  by  night  tb 
commit  theft  and  of  theft  and  the  separate 
convictions  therefor  are  l^al ;  inatnueh  as 
though  nothing  contained  in  section  285, 
affects  section  71  of  ihe  Indian  Penal  Code,  still 
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when  the  accused  cmmht  dastia«t  offeaoei 
which,  when  comhloed  are  not  imniihahk 
nnder  any  single  section  d  the  Penal  Oode^ 
•ectten  71  does  not  apply  to  the  case.  Kasbi- 
vaVH*       •••       •••       •••       •••       *••       Mo 

Cp.  p.  C.  S.  280(X  of  1888)  8eh.  K 
No.  XXFIil^CoHtradiCtory,  itaUments^P^ 
Uce  ^ffieer^^Jtimudive  ehafg&^B^juU  Code 
{d&t  XLF of  19«0)  See.  12.  An  alternatlTe 
bharge  f famed  ateordlng  to  Schedule  V.  No, 
XXVIU,  section  (S),  cfense  (4)  is  not  proptr 
where  a  person  ts  acctlstd  of  making  contra- 
dlotoff  statements  when  exavinea  by  a  Police 
ofloer  under  section  161,  CrimiDal  Procedure 
Gode,  and  subsequently  when  examined  by  a 
llagistrateoraCoortor  SeMioo.  In  such  a 
iDnae»  if  the  twa  statements  are  regarded  as  so 
oonieotei  together  astoform  parts  of  one  and 
tht  SIMS  transaetlon,  seetiott  S85  of  the  Code 
shMd  be  applied  to  them.  If  they  are  regard- 
ed ns  onotenected,  and  ti  is  doubtful  whether 
the  earlier  or  the  later  statement  constituted 
tie  offence,  section  S86  should  be  applied. 
Sepantft  heads  of  a  charge  should,  therefore, 
be  framed,  impntlng  to  the  aecnscd  falsehood 
•n  each  of  tbe  ooaasions  on  which  he  made 
the  contradi«IOfy>Btao»ients.  If  each  of  the 
sUtements  is  foonid  t^  be  false,  eenriotion 
should  follow  on  UA  heads  of  the  chavge. 
if  a  ooBTictioii  it- jnstifledtonJy  on  one  or 
other  of  the  hoods,  and  it  is  uneertaioon 
which  of  the  twa  oooasioiis  falsehood  was 
uttered,  then  seetlon  78  of  the  Indian  Penal 
Code  direct^  applies.  The  judgment  shonld, 
in  that  case,  be  framed Ift  tht  alternatfTe,  and 
pimishment4Bffictedffortfaliles»4Mr4ono  of  the 
twoofTencei.    Ka^BAi     .u       ..^      -^    886 

nnunii  {XXVqf  186H #.  S88>^i^m  im 
-if^UmmHtB  fhdiitgs**^Ptittfti6e  and  Pfoc^ 
lia^  TiM  QfO^  ol€i^imi)sal  Procedure  oilly 
oilitempkMlft^ita'altttinttyie  findfUg  wfaten  the 
fMt  are  OTcertaintid  aid  it^  w^kild  foHow 
b^yosfeda^toiihtthnc  the  Utm  j^i^ed  oonsti- 
tatettsof  twDoffBttoeo  ttndcr  ^Sne  oeotlon  of 
the  Indian  FenalCWoiot'irkmD  the  oHdeaoe 
proves  the  psnitoisslon  «C  an  offsMi  fsAIHig 
within  ^ne-sftiMaolkNwol  the  Code  Md  it 
is  donbtfnl  wUob  of  onkh  Motion  is  a|ipli«a« 
bis.  fienoe^  Inhere  Iheiaeensii  Ws*  ohnffgod 
under  two  headi  of  i&aflrgs  witb  dftoo^r  Mi 
cash  of  Iw^^  HIJtMl  feteio  ted  the  Owifa 


^wage  was  enable  to  detennlne  inis  whieh 
house  he  entered,  it  iTas  held  that  he  «fte 

wrong  fn  fining  him  guilty  upon  an  aheraa* 
tive  finding.    DnwJi       fO 

Cht^.P.Cd.  287(X2:r  ef  1861, «.  SIS) 
^Alternative  finding— Fabe  evidence,  Aa 
accused  person  was  conrictedof  giving  ftbe 
evldenee  before  the  Session  Court  solely  os 
tbe  ground  that  ;his  eridence  before  the  Ses- 
sion Court  differed  from  his  eridence  before 
the  committing  Magistrate.  J^M,  that  if  the 
variance  in  his  evidence  was  such  as  to  jmtffy 
a  convietion,  the  flndiog  should  have  been  is 
alternative  one  noder  section  888  of  the  Code 
of  Criminal  Procedure.    Amabit  Sbahaji.  tf^ 

S.  28*7  (XXF  of  1861, 8ete.  56  U 

59)-.Pojio/  Code  (del  XLV  of  1860X  8tet. 
898,418— €9101^— 02>Mi7ic(ioii—  jr^ntofekargt. 
The  aceosed  was  charged  wHh  comndnbig 
dacoity  under  section  895  of  the  Indian  Peiml 
Code  and  found  guilty  under  section  418  of  the 
Code  of  receiving  stolen  property  from  fte 
dacoits ;— flsM,  that  the  contt«tions  were  ted 
as  no  charge  under  section  418  of  tbe  ladist 
Penal  Code  had  been  preferred  by  the  ScnIooi 
Judge  and  the  case  did  not  fall  within  the 
provisions  of  sections  66  to  69  of  the  Code  ef 
Criminal  Procedure.   G<»ala  Pimsoo  ...    94 

S.  iSaS  (X  of  lSB%)^BtnalMi 

{AetXLrqfl660).Ss.SSO,  897,  iS^-^Jwiie 
^Jury--Ckarge  of  one  qfenee^Verdid  fir 
aniOher.  The  accused  were  charged  with  end 
tried  by  the  Sesaldns  Court,  under  6ecdonil7r 
IMian  Pennl  Code,  fbr  ddmtfiitttd^  rohhet; 
andttsilftlerftdeaidly  %eapott(a  si^ord)  stthe 
tiine  of  oMmitttag  it  and  the  jury  returned  t 
verdict  of  not  guil^  of  the  6ff^enoe  charged, 
Mitfennd  accused  'So.  t  gtttlt^oftte  oIMm 
of  house  brealtingby  night  and  theft  th  a  dwe^ 
lilAg  house  and  accused  Xo.  8  gttlF^  «f 
abettin)^  those  oAttces :— JSfsfii,  that  Alt  tlK 
ptrticniars  constinMiqf  the  mlhor  offeMeef 
h«uM^brenhlng  by  night  attd  i^lMt  In  n  dwefl-^ 
ing .  house  And  abetment  of  tUaet  Mne^  wete 
notittdudedinthe  ddttiiCiOB  of  tfMeiy,  tte 
o^  ofPenitfe  with  wWch  -^Mr  auWid  were 
ohaifed.  Therefov^  nndet  aeoHotf^Sii  M» 
mlnnl  Fi«c«d«re  Csidt,'(hs  awoisd  coiM  nsi 
be  confMsd  of  those  tifflnoes  imtalil  frchMfee 
beiflgfra«isd.  The  tetdletsPlliteJiiriUliMg 
tMni  gnllqr  ofihaieomniceiih  Hie  tMMt^ 


Digitized  by 


Google 


^ESmBkU  IVMZ. 


1081 


meh  •  ckarge    w^t  iltcordiDglf    M    and 

0koald  he  revened.    Dala  Tmia       ...    Sll 

Op.  P.  C.  S.  888.   SssBai^v    ...    998 

Penal  Cede,  Sm,   71,     880,  484- 


dmviction — 3entenee-'Braetie§,  the  ftccnsed 
were  charged  with  the  o^nee  of  heaie« 
breaking  In  order  to  the  commiBrion  of  an 
otfence,  and  on  a  oonviction  by  the  Magistrate 
First  Class,  sentenced  each  to  sis  months* 
rigorons  imprisonment  under  section  484, 
Indian  Penal  Code,  thoogh  the  facts  showed 
that  they  not  onlj  committed  honse-brcaking 
in  order  to  the  commission  of  an  offeace, 
pnnishftble  with  imprisonment  bat  also  com- 
mitted theft  in  a  dwelling  hoose  (section  380, 
IndUn  Penal  Cdde).—iJeW,  (l)that  the  law 
did  not  reqnire  more  than  a  single  conviction 
and  sentence,  the  case  being  one  of  something 
done  which  fell  nnder  two  penal  sections  and 
therefore  one  to  which  section  7l,  Indian 
JPenal  Code,  applied.  (2)  that  the  accased 
conld  hare  be6n  tried  ander  two  heads  of 
charge;  bat  this  is  not  imperatire  only  enabl- 
ing*   UoBA.  •    807 

a.  289(X    0/    1882),.-flfspora«e 

trtals.  It  is  not  legal  to  carry  on  a  joint 
trial  of  two  perioBs  wh6  are  required  to  show 
cause  why  they  should  not  execute  bounds 
under  section  109,  Criminal  Procedure  Code. 

Bapu -        —    **^ 

See    Qahu,  Daulaia.        586^8 

■    ■■    ...a    MCKiP     Kf    \B9aty^eeeioH9 

Section  S4e<f  the  CMb  of  Offlttiiial  BMcedote 
a^ftifii  to  OMSs  wkere  more  ohatges  than  one 
are  made  against  an  aoonsed  person.  If  he 
If  ooivtioted  on  one  of  thebe  chatfgeo  before  the 
oilier  charges  are  tried,  such  other  «kaiges 
may  be  withdrawn.  But  when  the  evidence 
bearing  on  all  the  charges  has  been  recorded 
and  the  pleaders  heard,  it  is  tlie  duflr  rf  t^*^ 
Sessions  Judge  under  section  29*  of  tie  Code 
of  Criminal  Procedure,  to  sum  up  the  wMe 
of  Hie  evMettW  atad  tbe  jufy  i*«rfd  t^n, 
tnde^  »*o»<m  869,  be  requited  to  rstum  « 
T*WM  on  all  tiie  charges.    I«*o.      .^    188 

MetUeiKee.  ^eacClwed  w«refouni  g^iHyby 
tie  Jury  ofoiRbces  under  sectioni  888,  <«0 
«na  828  of  Xlyt  lildUn  Penal  Code,  and  tUc 
iiidge  passed  sent^ftWe  WdeY  B«fetioh  8W  dtfy. 


the  other  ckarges  being  wHhdrawn  :~fiWr 
thai  the  chsi^ges  under  eeottono  880  and  828 
ooold  not  properljr  be  withdrawn  after  the 
aeeused  had  been  found  guilty  of  them;  and 
that  ooMurrent  sentenoee  woidd  haf«  beeil 
proper  in  sock  a  ease.  NaoHABTA.  ...  888 
Gp.  p.  G.  S.  840.  PeAUe  Pmeeuttnr^ 
Wtikdreiwml  ef  eharge.  The  permission  to 
withdraw  one  of  several  charges  againtt  an 
accused  person,  allowed  by  section  240  of  tbe 
Code  of  Criminal  Procedure,  only  applies  to 
charges  against  the  same  aeeused  in  the  same 
case  and  not  to  separate  charges  of  distinct 
offences  in  different  caaes.  Sadxa.  ...  382 
^Oharge'-^Separate  cases.  Section 
240^  Criminal  Procedure  Cods,  only  applies  to 
charges  in  the  same  case  attd  has  no  applica- 
tion to  separate  4MMeiW    GOVIVBA*  ...    977 


S.  2%B(Aet    XXr  of  1861,    i' 

iWy-^AsscnUt^Oomplahumt^  Absenee-^DiS- 
missal  efeomplaint-^^omplainant  incareerotied 
inaeriminalJan^Bsvival  t^  praeeedhigs^ 
Qeod  ecmse,  A  person  after  preferring  a 
complaint  of  crimlnid  assault  is  incarcerated 
in  a  criminal  jail  for  in  offence  and  is  then 
not  able  to  appear  on  the  day  of  hearing.  The 
complaint  is  in  consequence  dismissed  under 
tin  provisions  of  section  289  of  the  Code  of 
Criminal  Procedure,  On  a  subsequent  day 
the  complainant  appears  and  stotes  the  facts 
which  in  the  opinion  et  the  MaglHrate  contti- 
tutes  a  just  and  reasonable  cause  for  his  non- 
appearance on  the  appointee!  day  :— fle/d, 
that  under  these  circamstanses,  the  case  may 
be  taken  tt)>  and  proceeded  with  again.  Yin* 
nHADBA 9^ 

a  246  (  X  of    \M%)^Ma§U- 

trate — OomplaifiarU  and  his  vritnssseS'-^Exa* 
mmatian^dcquittal.  When  a  Magistrate 
without  examining  the  com|dainant  and  hie 
witnesses,  acqnittod  the  aecneed,  the  Higii 
Court  reversed  the  order  ef  acquittol  and 
directed  the  Magistrate  to  enquire  Into  the 
case  according  to  law.    Toclmav      ...    588 

S.  847  (X  ^mi.  se.  206»  m)^ 

Oomplaint^Dismissal'^Non^ppearanee.  The 
atectlott  coflMilned  In  veition  2o6tf  the  Code 
of€ttminaI  P^oeediireto  dismiM  a  complaint 
on  the  noii-«p]^mie8  of  the  ooHpIaiaant  is 
n<ft^li«8*Me  t^  esMto  fklllttg  ttirder  Ch8^ter 
XXXV  cif  tk«  €M«.     ihntt,  thettfore,  a 
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MDOtion  had  been  given  by  a  Ck>art  to  proae- 
^le  a  person  foi  reeiatiiig  tbe  aathority  of  one 
of  its  bailiffs,  it  wai  held  that  the  non-appear- 
so ce  of  the  bailiff  did  not  jnitify  a  Magistrate 
in  dismiising  a  complaint.  Ramchardba.    167 

CP.P.C.  8.247  {Jet  XXFoflHU  See. 
259}—  OomplcUhant^  Non-appearance  — 2)u- 
wUsial  ofeompUUnt,  The  proyisions  of  section 
859  of  the  Code  of  Criminal  Procedure  do  not 
apply  to  cases  where  an  accused  person  is 
charged  with  an  offence  punishable  with  im- 
prisonment exceeding  six  montha  and  triable 
ander  Chapter  XIV;  a  trying  Magistrate  there- 
fore has  no  power  to  dismiss  a  complaint  for 
an  offence  of  volnntarily  causing  hurt  in  con- 
sequence of  the  non-appearance  of  a  compla- 
inant,    QOOLABOHAND         16 

(Act  XXV  of  1861,  See.    269)— 

VoUmiarUy  causing  grievous  hurt — JFant  of 
j^rosecution—Dismiual  of  complaint^ Sudor' 
dinate  Magistrate.  A  Subordinate  Magistrate 
has  no  power  to  dismiss  a  complaint  for  the 
offence  of  voluntarily  causing  grievous  hurt 
on  the  ground  that  the  complainant  refused  to 
proceed  with  the  prosecution.    Jaojivan...  28 

(Jet    XXF  of  1861,  See.  272)— 

Aegvittal^Aeeeseore—O pinions.  When  a  judg- 
ment of  acquittal  Is  recorded  under  section  272 
of  the  Code  of  Criminal  Procedure  it  is  not 
necessary  to  take  and  record  the  opinions  of 

assessors.    Fakvati ...     86 

8.  248  (Xo/  1882)— rAe/«— Co- 

accused^  Pardon-^  Magistrate.  A  Magis- 
trate having  issued  a  warrant  against  on 
Manek  Bai  on  a  complaint  of  theft,  on  her 
appearance  before  him  allowed  the  complaint 
to  be  withdrawn  and  made  her  a  witness 
against  Lilladhur,  a  co-accused  in  the  same 
case:— HelcJ,  that  the  offence  not  being  one  in 
which  a  pardon  could  be  tendered  under 
section  887  of  the  Code  of  Criminal  Procedure, 
or  In  wbich  the  Magistrate  could  permit  the 
withdrawal  of  the  complaint  under  seetitn 
248  of  the  Code,  her  evidence  was  not  legally 
admisaible.  Lilladhub 461 

■■  {XXFqf  1861,  Sec.  iliy^^omplaint 

'^WOkdrawal.     Where  an  offence  charged 

is  punishable  with  imprisonment  exceeding 

dx  months  and  triable  under  Chapter  XIV, 

aecdon  271  of  the  Code  of  Criminal  Procedure 


does  not  apply,  and  a^Mimplaint  alleging  tbe 
commission  of  such  an  offence  cannot  be 
withdrawn.    Jbhtka ^     17 

CP.P.C.  8.  250  (X  of  1882)- Faifftf  cost- 
plai^  —  Municipal  servant  —  Sanctum  of 
Munieipalitg^Compeneation.  The  accused 
was  charged,  under  the  sanction  of  a  District 
Binnicipality  and  on  a  complaint  madebja 
Municipal  peon,  with  the  offence  of  easjog 
herself  within  the  Municipal  Umits  in  a 
prohibited  place.  The  Bfagistrate  who  tried 
the  case,  acquitted  the  accused  and  ordered 
the  oomplainant,  under  section  260  of  tbe 
Code  of  Criminal  Procedure,  to  pay  totbe 
accused  Re.  1  only  as  compensation.  The 
District  Magistrate,  on  the  authority  of 
Keshav  Lakshman  referred  the  case  to  the 
High  Court  for  reversal  of  the  order  of 
compeneadon:— ^0M,  that  the  case  differed 
from  the  one  cited,  as  there  the  complaint  wti 
preferred  by  a  Judge  acting  jndidaUy.  An 
executive  body  cannot  authorise  a  servant  to 
prefer  a  wrongful  compUint  and  so  screci 
the  complainant  from  the  legal  pens^f 
Bhima 309 

Penal  Oode,  t.  147,  leo^AssauU- 

Affra}!^  Magistrate-'Convietiom^  CompUM' 
ani.  The  complainant  charged  some  ^tnont 
with  assault.  The  Magistrate,  after  taking  the 
evidence,  acting  under  section  250  of  the  Cede 
of  Criminal  Procedure,  and  without  altering 
the  previous  charge  or  framing  a  new  one, 
convicted  the  accused  and  also  the  oomplainant 
under  section  160  of  the  Indian  Penal  Codes- 
Held^  that  the  conviction  of  the  complainant 
was  illegal  and  that  separate  proceedingi 
ought  to  have  been  taken  against  him.  EniS 
Malhabi 405 


Compensation  —  Order  —  Appeal, 

The  Code  of  Criminal  Procedure  makes  no 
provisbn  for  an  appeal  against  an  order  pai»- 
ed  under  section  260  of  the  Code.   Naqya  409 


Withdrawal  qf  complainl-'Ac^ 

tat-^ompensetion.  As  section  260  of  the  Code 
of  Criminal  Procedure  applies  only  to  acquit- 
tals under  seotion  246  or  section  247  of  the 
Code,  compensation  cannot  be  awarded  to  an 
accused  person  acquitted  under  section  249 
upon  a  withdrawal  of  the  complaint.  Mono 
Kbisbama  V,  Ybshwahtbao     469 
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Op.  p.  O.  S.  2BO(Act  XQflS7t,  s.  209) 
r'Ccmpen$aHcn''^lH9mi»9al'^  Acquittal — Com* 
plaint.  The  provisions  of 'section  209  of  the 
Code  of  Criminal  Procednre,  as  to  award  of 
compensation  on  dismissal  of  a  complaint,  do 
not  apply  to  an  adjudication  of  an  acquittal. 
Jkkison       83 


S.251(2r<i/'  188»)— JTarrairttfosfl 

— Bight  of  reply^Pablie  Proseeutor— Prac- 
tice, So  far  as  the  trial  of  warrant  cases  is 
concerned,  there  is  no  provision  in  the  Cri- 
minal Procedure  Code,  under  which  the 
accused  is  asked  if  he  means  to  call  witnesses 
or  not.  After  the  charge  is  framed,  the  accus- 
ed is  called  on  to  enter  on  his  defence,  and 
to  produce  his  evidence,  but  he  is  not  asked 
whether  he  means  to  call  evidence.  The 
right  of  reply  would  seem,  therefore,  to  depend, 
not  on  what  may  be  said  but  on  what  is  done, 
and  if  no  evidence  is  produced,  there  should 
be  no  right  of  reply  by  the  Prosecutor.  W. 
£.  Lafpvbt.  938 

8.  268(X  of   ISS2)^ Magistrate 

'^Wa/rranX  ea$e—Von-eompoundahle  cffenee^ 
Withdrawal  of  oomplaint—Dieeharge,  The 
order  of  a  Magistrate  in  a  warrant-case  per- 
mitting the  withdrawal  of  a  complaint  of  a 
non-compoundable  offence  is  equivalent  to  an 
order  of  discharge  under  section  253,  Crimi- 
nal Procedure  Code.    MOTIDAS 191 

See  Dhanjibhai  v.  Ptasji...    201 


''See  Balksishva 


...     398 

Diseharge— Acquittal^  Magistra" 

te.  There  is  nothing  to  prevent  a  Magistrate 
after  he  has  once  discharged  an  accused  under 
section  258  of  the  Code  of  Criminal  Proce- 
dure from  inquiring  again  into  the  case 
against  him.  A  discharge  not  operating  as 
an  acquittal  leaves  the  natter  at  large  for 
all  purposes  of  judicial  inquiry.  There  is 
jurisdiction  still  vetted  in  all  Magistrates  in- 
cluding the  one  who  made  the  previous  inqui- 
ry, just  as  before.  But  all  Bftaglstrates,  and 
especially  the  one  who  formerly  discharged 
the  accused,  are  bound  to  exercise  due  discre- 
tion, to  take  that  discharge  into  account,  and 
to  avoid  any  such  oppressive  proceedings  as 
may  either  expose  them  to  punishment  under 
section  219  or  section  220,  Indian  Penal  Code, 
or  to  a  civil  action  on  the  part  of  the  accused. 


When  proceedings  are  sent  to  a  Magistrate 
under  section  349  of  the  Code  of  Criminal  Pro- 
oednre^  the  whole  case  is  opened  up  for  him 
to  deal  with  it  according  to  his  discretion. 
Bapuda. 360 

Op.  p.  C.  S.  258(X.o/  1872,  s.  215)— 
lUeqdl  arrest^Police^Magietrate^Disehar' 
ge^Magistrate  cannot  discharge  an  accused 
illegally  arrested  by  the  Police^  withwt  taking 
evidence  against  the  aeoused.  A  Magistrate 
is  not  justified  in  discharging  an  accused 
person,  merely  because  he  has  been  illegally 
arrested  by  the  Police  without  a  warrant  issu- 
ed on  complaint  for  a  non-cognizable  offence. 
He  cannot  in  disposing  of  the  case  pass  an 
order  of  discharge,  (section  215  pf  the  Code  of 
Criminal  Procedure)  until  he  has  taken  the 
evidence  against  the  accused.     Sangapa.      13 

Sybordinaie  Magistrate^  Accused 

'-'Discharge^  Improper  discharge^ District 
Magistrate^Powers^  Procedure.  When  a 
Magistrate  <^  the  District  finds  that  a  Magis- 
trate subordinate  to  him  has  improperly  dis- 
charged an  accused  person  under  section  215  of 
the  Code  of  Criminal  Procedure,  his  proper 
course  is,  not  to  refer  the  proceedings  to  the 
High  Court  under  section  296,  but  to  take  up 
the  case  under  section  142,  and,  if  need  be,  so 
refer  it  under  section  44  for  trial.    Sidta....?* 

Discharge^Further  evidence^Pro^ 

seeution,  revival  of,  A  discharge  under 
section  215,  Criminal  Procedure  Code,  does  not 
bar  the  revival  of  a  prosecution  for  the  same 
offiBnce  when   further  evidence  is  available 

BUDHTA ...      145 

(Aet   X  of  1872,  See,  215,  Exp.  8.) 

^Aceusedr^Diseharge,  Explanation  8  of  sec- 
tion 215  of  the  Code  of  Criminal  Procedure 
does  not  prevent  the  discharge  of  an  accused 
person,  if  all  the  witnesses  named  for  the 
prosecution,  who  are  forthcoming  and  acces- 
sible, have  been  examined.    Ealadgi   Maoxs- 

travb's  Lettbb  No.  597 m 

S.  264.  See    Fakisa.      ...    499 

8.    25e(X    of   1882)- ITarran* 

ease-^Summary  trial^Ace^ised,  naming  Ms 
wUnesses^-Oharge,  Jramimg  of.  To  a  warrant 
case  tried  summarily,  the  rules  about  warrant 
cases  apply,  under  section  262  of  the  Code  of 
Criminal  Procedure.    In  such  a  case,  though 
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«  forwud  eb«rge  need  not  be  framed,  t^ 
jieeosed  person  otnnot  be  called  dilatory  if 
l^e  delays  to  name  Ms  witnesses  nntll  be  has 
hei^sdtbe  evidence  for  the  proseentioft  and 
fonnd  that  the  Magistrate  considers  the  evi- 
dence a  substantial  basis  for  chftrging  him. 
Kbeo.  T61 

OP.P.O.  S.  267(  J  €(f  1883)^  WitnuMeM-^ 
Broee$9€s  wuerved^Adgourm,  r^fuiol  to— 
MagUtrat&^Disoretion,  Processes  against 
ceruin  witnesses  of  the  accused  hafing 
remained  nnsejred,  the  Magistrate  reftised  to 
adjoam  the  case  on  the  ground  that  the 
witnesses  would  give  the  same  evidence  as 
certain  others  upon  whom  he  could  not  rely:  -^ 
Held,  reversing  the  conviction,  that  the 
Magistrate  was  bound  to'assist  the  accused  in 
enforcing  the  attendance  of  his  witnesses  in 
the  absence  of  any  such  reason  as  is  mentioned 
in  stotton  S97»  .Criminal  Procedure  Code. 
SKAlUHnWA 994 

Charge^AecMsed-^CtOiM-examiJia^ 
Unn'-^BroteeMtion  witnsas^Magiitraie.  A 
Magistrate,  trying  an  offbnce  under  section 
^SS,]ndlAn  Penal  Cede,  refused  an  application 
40  re-flummon  the  complainant  and  his  wit- 
nesses for  eros»-examination,  made  by  the  ac- 
«ised  a  day  after  the  charge  had  been  framed 
Agaittst  them,  on  the  groond  that  it  was  evi- 
-dtntly  made  for  delaying  the  case,  and  convict- 
ed and  senNneed  them  .-—SfM,  thai  the  trying 
Hagifltrata  shonid  re-open  the  ease  from  the 
•tage  wheve  he  made  the  t^aml  charge  and 
should  aHow  tb%  acoused  aaoh  opportnnttiea  of 
calling  and  reealUng  witnesses  as  the  law 
«ivfsthem.    PunaooTUM 7St 

IWiis«<i<m  tfMi«fief*-47MM.eMMiit\ 
nt^i^-^Aecm$§A^M^gi$hmia.     Whtve 


secntfon  witnesses  are  sul^ected  on  behalf  of 
the  aocnsed  to  a  veqF  leagthy  and  stHot  croso- 
examinatifB  before  the  oharge  is  framed,  the 
Magistrate  haa  a  discretion  to  reftiae  an  appU- 
^^M  by  the  aooooed,  after  the  chavge  is  f ram- 
ed«to  recall  them  and  further  eross^xamlne 
t^em.    OovniD  Vxhatak  An* 980 

• 8.a68(Z  tf/isaa)— Jfaoriffrata— 

WarrwU  Oase^Oharge  framing  qf-^MsUn^ 
Omurt^  MagUtraU  mutst  treat  with  ratpeU^^n^ 
spectUm  of  the  place  of  ftfflum.  Although  a 
Magistaate  has,  in  a  warrant  case,  thought  fit 
to  frame  a  charge,  he  is  not  required  to  con- 


vict the  aeeused  person  msvefy  because  ike  ^ 

ter  does  not  produce  any  rtbuttiqg  evidsaee. 
He  is  bound  to  acquit  if,  at  the  Hms  of  giiiag 
judgment,  he  has  reasonable  doubt  of  the  guilt 
of  the  accused.  The  Magistrate,  being  Mbsfdi. 
nate  to  the  Court  of  Sessien,  must  teeat  to  jadg- 
ment  with  respect,  and  be  guided  l>y  tlNm, « 
such  matters  of  procedure  as  arise  on  sectisa 
t67  of  the  Code  of  <lriminal  Procedure,  or  ti 
relate  to  the  acts  of  the  Magistrate  himnlf. 
There  is  no  objection  to  a  Judge  or  Magistnte 
inspecting  the  place  of  an  offence;  but  it  is  ae> 
nally  desirable  that  both  the  parties  or  their 
pleaders  should  have  opportunity  to  be  preset^ 
to  draw  his  attention  to  facts  if  they  chool^ 
and  thus  prevent  him  drawing  wrong  ia- 
ferences.  Obmxbabjuba  Mamapa  ...  854 
Op.  p.  O.  S.  268(X  of  iSSD-^lfafii. 
trate—  Warrant  eaee^Ohargeframed^Day  ^ 
hearfyig^Abtmice  of  eomptoinantr^lHmU*^ 
of  complaint.  A  Magistrate  having  framed  a 
charge  against  an  accused  person  in  a  warrant 
ease  and  appointed  a  day  for  hearing,  if  the 
complaiiiattt  daes  not  appear  osthatdaylie 
should  hear  the  svideaee  for  the  defenee  aid 
then  deeide  whether  the  aeeuved  K  or  is  not, 
guiMyi  bntthat  he  eamiot  Mquit  t^e  aaeaiid 
under  seetlao  958  of  the  Criminal  Proosdam 
Osde,  or  diseharge  hf m  under  aeetfon  959  ef 
the  Code,  wMhout  hearing  evfdenee  for  the 
defence*  merely  on  the  ground  that  the  esn- 
pla^nt  did  ^ot  appeur  ^  praaesnte  the 
charge  on  the  day  fij^ed*    N4»VU       *m   5«4 


Where  in  a  warrant  ease,  the  Magislrate 
believes  the  evidence,  it  is  his  d«^  am  atrhtl 
at  the  stage  t»  which  seeHon  154  of  ito  (^toft> 
nal  Procedure  Cods  ap^liesitsi  f aama  a  charge 
it  is  not  competent  toi  him  to  diaoha^t  lbs 
accused  under  section  95^  mere^  an  the 
ground  that  the  con^klnant  did  not  appear 
on  the  day  fixed.    MBATAftn  Daivir.    ...    147 

^ 9'  280  -  Mm9ie$ratio-^  i 

trial.  Where  the  offenee  oharged  Inai^ 
plaint  is  one  under  aeetlon  895^  India*  Pinal 
Code,  and  all  the  surrounding  eiramvseaaess  go 
ta  show  that  grievous  hart  is  actually  eaused, 
the  trying  Magistrate  is  not  Jwlfied  in  treat- 
ing  the  case  in  a  sommary  way  tw  •■  sifeies 
under  section  398,  without  recording  awf 
reason  why  he  treated  the  afenoe  as  mie  under 
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•eetfm  ttS«iid  tiled  it  in  a  tammaTy  waj  or 
recording  ajlalemaiittlial  heditcredited  aaj 
«r  the  aUegatioof  oMide  in  the  eomplaint 
HvirouAHHi.       ».       ^ -     988 

Cp.P.C.B.200.  (ifc^Xoi/  188t)-JVe«l- 

The  proviiloiiB  of  Chapter  XXII  of  the  Orimi- 
nal  Procedure  Code  do  not  apply  to  trials  be* 
fore  Presidcncj  MagUtratee.  A  warrant  ease 
mntt  betrted  bj  a  Presidency  Hagistrate  in  the 
manner  proirided  by  Chapter  XXI  of  the  Code, 
■nbject  only  to  the  special  prorisions  of  section 
863  as  to  the  method  of  taking  down  the 
eridence.    Abditl. —       ...    539 

— —  CanstrueHan.  In  section  S60> 
Criminal  Procedure  Code,  clanses  (b)  to(ik) 
being  precisely  expressed  are  not  lobe  govern- 
ed by  clause  (a),  bat  they  may  be  given  their 
full  effect.    BHAVpfA.      ...        •-        ...    600 

Indian  Tenal  OoSe,  ss,  18S,  311  — 

Magistrate^ False  eharge>  A  First  Class 
Magistrate  cannot  give  himself  jurisdiction 
to  try  an  offence  under  section  311,  Indian 
Penal  Code,  by  treating  it  as  an  offence  under 
aeetioa  183,  of  the  Code.    Laksbmut.  •••    670 

Summary   trial-^MagistraU^Fti' 

lags  JTiittafw— -Ftfre^tiriiA."  Where  a  Vil- 
lage Eulkarni  is  changed  with  an  offence 
under  section  176,  Indian  Penal  Code,  the 
Magistrate  would  use  a  right  discretion  in  not 
Aying  the  case  by  summary  procedure.  The 
word  **  forthwith '*  in  the  first  clause  of 
section  45  must  be  construed  with  reference  to 
the  object  of  the  enactment.  Wamam  Ohokd- 
Diy....  784; 

•€•   202^8nmmary    trial^^ud/g' 

ment-^Appsal  easss.  In  summary  trials,  the 
procedure  for  summons-cases  and  warrant-, 
cases  provided  by  section  868,  Criminal  Pro- 
cedure Code,  should  be  followed,  and  in  a  case 
In  which  an  appeal  lies  a  judgment  should  be 
recorded,  containing  what  section  364  of  the 
Code  requires.    Hussun.  735 

Summary    trial"  Magistrats^WtL* 

tandar  Kulkarni— 2is«srd  tf  summary  trisi^ 
High  Osmrt^Bevisian.  Where  a  case  is  eom- 
plicated  and  a  conviction  may  eatail  further 
lerions  consequences,  as  for  instance,  where 
the  charge  is  under  seotion  308,  Indian  Pe- 
aal  Code»  against  a  person  who  l«  a  Fatandvr 

129 


£H/lMrjis'ASiMBma#y  trial  1»  ntt  the  j^^oe- 
dure  which  a  Magistrate.  i4l  hU  discretion,, 
should  use.  The  record  of  ji  aami«ary  trial 
should  not  he  so  oMagf o  as  to  dc{prive  the 
High  Court  of  the  povtf  of  jodging  whether 
tJhe  finding  is  oorreet,  legal  /or  proper,  when 
the  case  oomes  before  it  in  revision,  Hiba 
Oonub         •••       •••       •••       *••        .••    77$ 


cp.  p.  o-  s. 

(jOPAI*  •••  ••• 


See   Abdul,  Habx 
589,778 


-S.  264.    Sss  Habi  Qopal...   778 


■  ■  B.  260— <CaioaijikMJit.<»  Dismtssa 
Afplieatim^'^suival'^Miagistrate.  A  com- 
l4oi«t  oBoe  dismissed  under  section  369  of 
the  Code  of  Criminal  Procedure  should  not 
as  a  rule  be  revived.  It  4nay  however  be 
revived,  if  the  complainant  can  give  satisfac- 
tory reasons  for  his  absence,  in  which  case  he 
should  make  his  application  to  the  Magistrate 
by  whom  his  complaint  was  dismissed  and 
net  to  another  Magistrate.    Daya  Baoh.«.    56 

""'^Sessions   Judge^^my^Assessars. 

A  Sessions  Judge  tried  by  Jury  an  accused 
on  two  charges -*-one  of  which  was  triable  and 
the  other  was  not  triable  by  Jury,  and  dis- 
senting from  the  verdict  of  the  Jury  referred 
the  whole  case  to  the  Htgh  Court:— HtfJd^ 
that  he  should  have  first  recorded  the  opinion 
of  the  Jury  as  assessors  regardlog  the  charge 
not  triable  by  Jury,  and  that  the  High  Court 
conld  treat  the  verdict  on  the  latter  charge 
as  valid.    Dbvu     600 

f^Act  XXFof  1869,  See.  860)  ^Ses^ 


si0n  Judy^Mvidenes^Trulh,  lo  every  case 
it  is  the  duty  of  the  Session  Judge  sot  merely  to 
receive  and  adjudicate  upon  the  evidenee  sub- 
mitted to  him  by  the  parties,  but  also  to  Inquire 
^the  truth  of  the  matter  before  him.    Tvka- 

BAM  BhaWAVI  •  58 

-€1.  flM   (X    of     lS9%)^Qfenee 


shargsdn^t  ^roved-^Oamrietion'-^Pra^iee  of. 
A  chrage  of  murder  on  which  the  accnied 
was  tried,  was  not  proved,  but  the  Court  con- 
victed her  of  the  offimcaof  concealment  of  birth 
which  It  oonridered  was  admlttod  by  her  ip 
her  examiAatlott  by  'tfa»  Gonrt:-.-fl«id,  that  auch 
oonvlctlon  was  Illegal,  and  that  a  charge  of 
oonteafaBeftt  of  birth  ahonld  have  been  framed 
andthe  aooused  tried  thereon.  SamiNiL.,.   ail8 
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Op.P-  O.  S.  271.  SesiUms  Judge-^AO' 
tvitd's  itatement-FUa  tfgmiltf.  When  there 
is  a  cUm  prima  facU  etM  Qi  murder,  a  Seg- 
f ioAi  Judge  cannttt  legally,  wlthoat  trying  the 
i^aee,  accept  a  eutement  made  by  the  accased, 
who  ii  charged  with  the  offbnceof  murder,  aa 
enfficient  ta  establieh  hie  plea  of  gniliy  of  the 
'^cnce  of  culpable  homicide  not  amounting 
to  murder  on  the  ground  ^f  gJ^a^e  and  sudden 
provocation^  and  convict  and  sentence  him 
accordingly  for  such  offence  on  hit  own  plea. 

Malhari     *^^ 

8.  a71(2)(XqflS82)-5*Mtim# 

jMdge-'Alitmalwe  pUa.  An  accused  should 
never  be  called  on  m  plead  In  the  alternatlTe. 
but    separately    to  each    of  the  heads  of  a 

charge.     LAWawnAW •^^ 

. S.  278  -  Diitrid  Uagi9trai$^ 

Siferenee.  A  Magistrate  of  the  District  has 
no  authority  under  278  of  the  Code  of  Criminal 
Procedure  to  refer  a  case  for  trial  to  a  Magis- 
trate FuH  Power.    BabohAhtowi.       ...     •• 

B.2n^{AeiXXrof    1869,  iSe«. 

368  —  Accused  —  Plea  —  SUenee  qf  accuted. 
When  an  accused  person  makes  no  answer  to 
Ihe  Inquiry  whether  he  Is  guU^  or  has  any 
defence  to  make,  an  Inquiry  should  be  made 
whether  that  person  Is  obstinately  mute  or 
dumb  or  es  msitatione  Dei,  If  he  be  found  to  be 
obstinately  mute,  a  plea  of  'not  guilty'  should  be 
recorded  and  the  trial  proceeded  with.  If  found 
10  be  dumb  ew  visitatione  Jhi,  an  inquiry 
•bould  he  made  as  to  whether  he  Is  sane  or 
insane  and  capable  of  being  tried;  If  found 
sane,  a  plea  of  'not  gull^'  should  be  recorded 
and  the  trial  proceeded  with;  but  if  found  to 
be  Insane,  the  procedure  laid  down  in  Chapter 
XXVn  of  the  Code  of  Criminal  Procedure, 

should  be  followed.     Sattta 19 

•;, S.    285  (X  of     \9S%y^e9iiont 

Judge-'Asiestors.  A  Sfsslons  Judge  In  a 
trial  with  the  aid  of  assessors  allowed  one  of 
the  two  assessors  to  absent  himself  for  one  of 
the  days  on  which  the  trial  proceeded,  and  to 
return  on  the  following  day :— fleW,  that  the 
procedure  adopted  by  the  Sessions  Judge  was 
contrary  to  the  intentions'  of  sections  885  and 
S9S  of  the  Code  of  Criminal  Procedure,  and 
the  Judge  ought  either  not  to  have  given  leave 
4^  absence,  or  should    have    adjourned  till  a 


day  when  both  the 
Piso»»»*         •••       •• 


assessors 


oonld  attend^ 
.-    6»« 


Cp.P.O.8.  28Q^Svidene9^All  perswu 
present  at  the  eomminion  of  the  off ene9  skaidd 
be  ewamined.  Bvery  witness  who  waa present 
at  the  commission  of  the  offence  oughi  to  be 
called;  even  if  the  witnesses  give  different 
accounts  It  Is  fit  that  the  jury  should  hear 
their  evidence  so  as  to  enable  them  to  draw 
their  own  conoluslons  as  to  the  real  truth 
of  the  matter.  The  duty  of  producing  the 
evidence  prima  faeie  devolves  on  the  Pnblie 
Prosecutor;  and  though  this  burden  of  the 
prosecution  Is  not  to  be  thrown  on  the  Judge 
there  Is  an  obligation  upon  tiie  Judge  not 
merely  to  receive  and  adjudicate  upon  the 
evidence  submitted  to  him  by  the  parties,  but 
also  to  Inquire  to  the  utmost  into  the  tmthof 
the  matter  before  him.    Dhamba.    ...         581 

S.    288— 17viV<«nM—  Oomtritting 

Magistrate.  Although,  section  288,  Criminal 
Procedure  Code,  allows  the  evidence  of  a 
witness  taken  before  a  committing  Magistrate 
to  be  treated  as  evidence  In  the  case  In  the 
Sessions  Court,  yet,  when  that  evidence  has 
been  retracted  In  the  latter  Court,  It  would  be 
very  unsafe  to  act  upon  it,  unless  It  Is  dearer 
proved  to    be    true    liy    some    Independent 

evidence,    Mallata.       966 

{Xof  ISS^y-Witness^DepositioH 

bqfbre  eommittiag  Magisirate^^esHoims  trisd^ 
AdmissibUity  —  Cross  earanUnatioH  of  ik% 
deposOum—Evidence  Act  (/  qf  187S),  5msw 
146,  l55^Cmiradieting  a  witnesS'-StatsmeKi 
in  writing  —  Oross-examinatian,  When  a 
Sessions  Judge  admits  a  deposition  of  a 
witness  taken  before  the  Committing  Magi^ 
trate  as  evidence  In  the  tf lal  before  a  SessloDo 
Court,  under  section  288,  Criminal  Procedure 
Code,  he  should.  In  his  proceedings,  distinctly 
note  that  he  has  done  so  and  give  the  depoai* 
tion  a  number  In  his  proceedings  and  translate 
It,  or  the  material  portions  of  It,  In  his  English 
minute  of  the  proceedings.  When  a  connael 
or  pleader  cross-examines  a  witness,  with 
reference  to  a  previous  deposition,  the  parts 
thereof  to  which  the  cross-examination  is 
directed  should  be  set  out  in  the  Judge's 
minute  of  the  proceedings.  The  deposition 
itself  need  not,  in  such  a  case,  be  made  a 
portion  of  the  evidence  in  the  Sessions  Courii 
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nnlCK  the  Goremiieiit  Pleader  desires  thaft  it 
■hoiild  be  80  recorded  or  the  Sessions  Jadge 
•dopts  It  under  section  288,  Criminal  Prooedare 
Code.  The  pleader  or  ecnnsel  for  the  defence  of 
the  accused  may  introdace,  as  part  of  his  own 
erldenee,  a  prevloas  deposition  made  bj  a 
witness,  and  in  this  case,  the  deposition  mnit 
be  numbered  and  translated  in  the  minute  of 
proceedings.  Tlie  prosecuting  counsel  or 
pleader  has  a  right  in  such  a  case  to  question 
the  witness  as  to  apparent  contradictions  and 
discrepancies  between  the  two  statements.  As 
to  a  contradictory  statement  In  writing,  the 
old  rule  was  that  the  cross-examining  counsel 
must  produce  the  document  as  his  evidence 
and  bare  It  read  to  found  questions  on  It. 
But  now  a  witness  may  be  cross-examined  on 
evidence,  previously  given  by  him  without 
the  introduction  of  the  previous  deposition  as 
evidence  by  the  cross-examining  counsel.  But 
before  contradicting  the  wltnets  in  this  way, 
his  attention  is  to  be  called  to  the  part  of  the 
writing  that  Is  to  be  used  for  this  purpose. 
The  Judge  may  require  production  of  the  do- 
cument and  then  use  it  at  his  discretion.  A 
cross-examination  Is  necessary  In  order  to  ta« 
trodyee  the  alleged  contradictory  writing. 
GOVBBDHAV ...    848 

Cp.  p.  O .  S.  288 .  Evidenee^^otwietion, 
Section  388,  Criminal  Procedure  Code,  allows 
evidence  taken  before  committing  Magistrate  to 
be  treated  as  evidence  at  the  trial  in  the  Ses- 
sions Court,  but  a  conviction  baaed  on  such 
evidence  alone,  specially  when  it  was  retracted 
before  the  Sessions  Cwurt,  would  not  be  jus- 
tified.   SUBBATA 894 

AecM»ed'-'^tat»ment'^Ormi  %s6amin^ 
afion-^Bvidenee  Jet  (I  of  197S \  See.  145. 
Section  S88  of  the  Code  of  Criminal  Procedure 
does  not  extend  to  Courts  of  Magistrates  nor  to 
despositions  not  taken  in  presence  of  the  aocusedt 
it  is  a  section  requiring  very  careful  use  by 
Courts  of  Session,  and  its  real  scope  Is  explain- 
ed in  Beg  v  Ar^un  •  Such  statements  may 
be  receded  after  cross-examination  upon  them 
of  the  witnesses  who  made  them,  which  would 
reveal  discrepancies,  or  used,  under  section 
145  of  the  Indian  Evidence  Act  as  a  bssis  of 
crose-examination.    Ramdiii      9t8 


-8.  295.  See  Piso 


695 


Op.  p.  O.  S.  297(X  </  lBS%)^Evidence 
Act  (///187S),  89e.  114,  lU.  (  b  )^EmdejMe 
^^AeeompUee^Oormboration'^  Tury'^Seseiont 
Judge.  In  a  trial  by  Jury,  the  Sessions  Judge 
should  in  his  direction  add  to  what  section 
114,  Illustration  fi.  of  the  Indian  Evidence 
Act  says  of  an  accomplice,  the  direction  about 
corroboration,  as  to  each  prisoner,  as  laid 
down  long  ago  in   Beg,   v.  Imam,    Dhokdi 

Raoji  848 

^  l^ee  Mabadhu 720 

^Evidence  Act  (Jo/ 1872),  8ee$.  24- 


29 — Seeeione  Judge-^Oharge  to  Jury.  In 
triads  1)y  Jury,  the  Judge,  in  his  charge, 
should  not  state  his  own  view  of  important 
matters  of  fact  so  positively  as  to  leave  the  jury 
no  loop-hole  for  taking  any  other  view.  Sec- 
tion 297,  Criminal  Procedure  Code,  requires 
the  Judge  to  sum  up  the  evidence  for  the 
prosecution  and  the  defence,  but  section  299 
leaves  it  to  the  Jury  to  decide  which  view  of 
the  fact  is  true.  The  duty  of  the  Judge  la 
to  lay  down  the  law  authoritatively  to  the 
Jury  and  to  decide  on  the  admissibility  of 
evidence,    Mbhqa  Bddhia 748 

(Act  X^Vef  1861,  $.  579)  Matu^ 


rity  qfunderstanding^Qufstion  of  faet'^ury 
— Judge*  The  question  whether  an  accused 
person  (a  child  above  seven  years  ^of  age  and 
under  twelve)  has  sufficient  maturity  of  under- 
standing to  judge  of  the  nature  and  consequ- 
ences of  bis  conduct  is  a  question  of  fact  upon 
which,  in  cases  tried  by  a  jury,  the  accused  is 
entitled  to  the  verdict  of  the  jury.  The 
omission  of  the  Sessions  Judge  to  refer  this 
question  .to  the  Jury  is  a  ground  for  setting 
aside  the  conviction,  and  for  ordering  a  new 
trial.    Immam 97 


8.  298  (X    of  ISSiy^Betraeted 

oo^feseiom^Seesiont  Judge-^Oharge—^ury^ 
Tnddam  Evidemee  Aet  {I  ef  '872),  See.  24. 
When  a  retracted  confession  of  an  acciued 
is  tendered  In  evidence  at  the  trial  of  a  case 
tried  by  a  jury,  it  is  the  duty  of  a  Judge  to 
determine  the  question  of  Its  admissibility, 
under  section  298  of  the  Crimioal  Procedure 
Code  and  section  24  of  the  Indian  Evidence 
Act.  Where  a  confession  is  retracted  by  the 
accused  on  the  ground  that  it  was  induced 
by  torture,  and^specially  the  conf^^ssion,  after 
admission,  is  to  be  taken  into  consideration 
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«galtttt  hia  e«*»c«i^ed  onder  seedon  80  gf  the 
Xndlui  BTldeiice  Act,    and  the  Mctsed  hM 
Marks  of  Ttales^e  on  his   body,  it  may  be 
tke   propeY    erarte  for  the  Judge  to   take 
eTidence    about    the     cirenmetancei   before 
admittiDg  the  confession  it    eridenee.    la 
case  of  a  retracted  confession,  if  the  committing 
Magistrate  finds  marks   of   violence  on  Ihe 
body  oftheaocnsed,  he  should  ascertain  from 
«he   Medical    Officer  in  charge  of  the  Jail 
whether,  on  arrival  of  the  accnsed  there,  the 
marks  of  violence  on  the  body  of  the  accnsed 
were   then  visible.     Section    418,  Criminal 
Trocednre  Code,  gives  finality  to  the  verdict 
«f  a  jnry  when  there  has  been  no  error  of  law 
nor  misdirection  and   when   the  Jndge   has 
eoncnrred   with  the   majority  of   the  Jury. 

Aalapfa.     •-        780 

Op.  p.  O.  S.  298.  Evidence  Act  (  / 
^f  187S),  Sec^  .  lU-^Aee^mpUee  witnesies 
'^Oorroboration^Praetice.  In  a  trial  by 
Jnry,  the  Jndge  ooght,  in  his  charge,  to 
direct  them  that  the  corroboration  of  an 
accomplice  or  accomplices  onght  to  be 
that  which  is  derived  from  unimpeachable 
or  independent  evidence,  as  distinguished 
from  that  derived  from  the  earlier  statements 
of  the  same  accomplice  or  the  statements  of 
other  flccomplicet;  and  to  point  ont  the  danger 
of  convicting  any  one  of  several  prisonen 
charged  at  the  trial,  abo\it  whose  ideniitpt  as 
«ne  of  the  persons  committing  the  crime,  the 
accomplice  testimony  is  not  corroborated. 
!nie  accomplice  often  knows  all  thecircnm- 
itsnceo,  and  may  speak  truly  about  them,  and 
yet  may  put  some  innocent  man  in  his  own 
place  «r  that  of  some  o&er  guilty  pereon. 

QmKvQatJOs ...    840 

— EvideMe  Act  {I  of  1872),  Sec  34— 

CionfBi9iene^8e$sions  Judge^Jurp.  In  trial 
by  Jnry,  it  Is  the  dutj  of  the  Sessions  Jndge 
to  determine  whether  confessions  retracted  at 
the  trial  are  admissible.  If  he  finds  them  to 
be  irrelevant  under  Section  34  of  the  Indian 
Evidence  Act,  he  should  so  direct  the  Jnry. 
If  there  is  no  evidence  on  the  record  showing 
that  they  are  invalid  by  reason  of  any  impro- 
per inducement  or  threat,  they  should  go  to 
the  jury  with  a  direction  that  In  the  abeence 
of  evidence  it  is  not  to  be  presumed  that  they 
«ra  inadmissible.    Qanu  Matha^.      ...    848 

■■  fifes  BVFTA,  TULSAJI....  345,491 


Cp.  p.  O.  8. 209(Z  qf  l88S)-tesiMs 

Judg€  -^ury^Law  U  be  tahmjrom  ike  JMd§e 

€md  thejur^  eamuH^eomeM  eommetiUry  m  the 

Aet^Questumimg  the  Jury.    The  jaxj  are  nil 

entitled  to  resort  to  a  commentary  on  the  liv 

during  their  consultation  about  the  vadict» 

The  diffisrent  duties  of  the  Jndge  and  the  juy 

are  made  clear  in  sections  988  and  399  oT  the 

Code  of  Criminal  Procedure  :  the  jarj  shonld 

take  the  law  from  th^  Judge.    Qoestloas  pot 

to  a  Jnry  by  the  Sessions  Jndge  demaadiig 

their  reasons  for  acquitting  the  accused  «i 

the  charge  on  which  the  jury  have  delivered 

an  unanimous  verdict,  without  any  uncertus 

sound,  exceed  the  limits  of  questioning  which 

the  law  contemplates:  as  to  the  charge  where 

the  jury  were  not  unanimous  it  was  open  to  the 

Judge  to  require  them,  under  section  808  gf  the 

Code  of    Criminal   Procedure,  to  redre  for 

further  consideration,  the  Judge  giving  at 

the  same  time  further  directions  on  msttert 

of  law.    Bhabioa, .^        .»    736 

See  MnwoA  Budhia,  .^       ...   748 

S.  801(X    of    1883)- Ji«^^ 

Jury—Ferdiet'^vmming  up.  In  coses  IM 
by  jury,  the  Code  of  Criminal  Proeedarc 
does  not  contemplate  the  reception  ef  t 
verdict  from  the  jury  without  their  hiriof 
the  asfiistance  of  a  summing  up  by  the  Sesiieot 
Judge  since  a  careful  summing  tip  may  often 
diange  the  hasty  and  superficial  Impresfiom 
of    a  jury    and  the    parties    are  entitled  ts 

this  service.    Abdul  Kabik M 

S.  802  — /ury —rsnKct- «*■ 

^eions  Judge^^eeond  verdict.  The  aecssed 
was  tried  before  a  Court  of  Sessions  on  chtrgM 
of  murder  and  of  theft  in  a  dwelling  booie. 
At  the  eondnsion  of  the  trial  the  jury  by  t 
majority  of  4  to  I  remmed  a  verdict  of  asl 
guilty  of  murder  but  gnilty  of  culpable  hooi- 
dde  not  amounting  to  murder.  The  jury  were 
then  asked  by  the  Sessions  Jndge  to  ooaii- 
der  whether  the  accused  intended  to  ctne 
detfth  for  the  purposes  of  section  804^  IndisB 
Penal  Code,  and  the  jury  after  this  be> 
came  imanimously  of  opinion  that  the  accos- 
ed  was  guilty  ^  murder  and  the  SeaAoss 
Jndge  accepted  this  vcrdfct,  convicted  tte 
accused  of  murder  and  sentenced  him  ts 
transportation  for  life  -.^Held^  (1)  thst  thi 
second  verdict  was  merely  a  reply  to  the 
point  which  the  jury  were  asked  to  ccnsidert 
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9),  thM  %h»  offBBoe  proved  fell  under  the 
4fetokiMeofaectiaB8a4,  (8X  thiit  tM  lefof d 
<t«i4Jet  <mU  Dol  stand,  ae  all  t|M^  the  Jodge 
^d  wifhed  the  Jnfj  tu  consider  was,  which 
of  the  two  classes  of  offences  nnder  section  304> 
Indian  Penal  Code,  the  majority  of  the  jary 
had  fonnd  the  accniod  ffnilty  of,  and  they  had, 
therefore,  no  power  to  reconsider  the  whole 
case,  and  bring  in  an  unanimous  verdict  of 
gnilty  of  marder,  an  erroneous  verdict  not 
having  been  delivered  by  accident  or 
mistake  snch  as  woald  entitle  them  to  amend 
under  section  804,  CWminal  Procedure  Code, 
and  the  Judge  not  having  asked  them  to  recon- 
sider this  first  verdict  under  section  80S  of  the 
Oode.    Chunilal  Yithal. 983 

Op.  p.  O.  S.  808  (^  nfisssj-JWfl^tf— 
Jury^Questuma.  Incases  tried  by  jury  it  is 
Inexpedient  to  put  a  series  of  questions  to  the 
jury  unless  when  called  on  for  their  verdict 
on  the  different  heads  of  charge,  .they  find 
themselves  in  difficulties  which  have  to  be 
resolved  in  that  way.    Sida S89 

'iSee  Abdul  Bazak ^    710 

-»S«f#u)/u  Judge  —  Charge^^ury^ 

Verdict.  In  a  trial  by  the  Jury,  the  Sessions 
Judge  ought  to  call  on  the  Jury  under  section 
son  of  the  Code  of  Criminal  Procedure,  to 
letnrn  a  verdict  on  each  one  of  the  heads  of 
charge.  If  the  trial  is  for  murder  of  two 
persons,  and  the  j«iry  return  a  verdict  of  guilty, 
the  Sessions  Judge  ought  to  ascertain  whether 
the  verdict  relates  to  the  killing  of  one  or  the 
other,  or  both.  BnnKiA  Makkia 745 


*.  807  (X   cf   USi)'^8ession9 

Judge^^ury^Ferdid^AequUtal^  Befetenee 
^High  Oomrt.  Where  the  Sessions  Judge 
refers  a  case  to  the  High  Court  under  s3Ction 
807,  Criminal  Procedure  Cod^  la  which  the 
jury  has  returned  a  verdict  of  acquittal,  the 
High  Court  has  to  consider  whether  from  the 
evidence  it  is  so  convinced  that  the  jury  ought 
to  have  convicted  the  aoensed  as  to  take  ap>n 
itself  the  responsibUity  of  deciding  differently 
from  those  to  whom  the  decision  was  primarily 
entrusted  by  Uwand  without  any  appeal  in 
ordinary  cases.    Vithal es« 

■0.  ^07  -- Appeal^  Judgment ^ 
Bi$h  Court.  No  appeal  lies  to  the  High  Court 
from  its  own  Judgment  passed  under  section 
^7,  Criminal  Procedure  Code.  Advbepa.  691 


Op.P. O.  8.  a07.  Bvidenee  Act  (I  cf 
IB7%),  See.  Uf^^^udge-^Jurif^High  Courts 
Seeeioue  Judg$.  In  a  reference  under  section 
807,  Criminal  Procedure  Code,  the  High  Court 
Is  bound  to  accept  the  opinions  of  the  Judge  and 
the  Jury  where  they  agree  but  It  is  not  open 
to  it  to  believe  evidence  which  both  have 
disbelieved.  Where  a  Sessions  Judge  read  to 
the  Jury  the  evidence  of  witnesses  taken  before 
the  committing  Magistrate,  and  it  did  sol 
appear  that  that  evidence  was  ever  read  over 
to  the  witnesses,  and  the  deposltioni  were  not 
recorded  In  the  trUl  before  the  Sessions  Cour^ 
the  High  Court  drew  the  Judge's  attention  to 
the  provisions  of  section  145  of  the  Bvidenee  Act 
and  asked  him  to  note  for  his  future  guidance 
that,  when  he  admits  snch  statements  in 
evidence,  he  should  record  them  as  ezhibito 
in  his  own  proceedings.    Soma  Dalji...    9i4 

S.  809— i9e##u>iif  Judge^Several 
qffeTteeit  some  triable  by  Jury  and  some  by 
assessors^One  trial^Jurors  as  of^essors. 
When  an  accused  person  is  charged  at  tne 
same  trial  with  several  offences,  of  which 
some  are  and  some  ar^  not  triable  by  jury, 
and,  with  respect  to  the  heads  of  charge  on 
which  the  Sessions  Judge  convicts,  the  jury 
became  assessors,  it  is  the  duty  of  the  Judge, 
under  section  809  of  the  Code  of  Criminal 
Procedure,  to  pronounce  a  judgment  contain* 
in^  the  parficaUrs  specified  in  section  867 
of  the  Code.  A  reference  to  the  heads  of 
charge  to  the  jury  is  not  a  sufficient  compll-* 
ance  with  the  requirements  of  the  section, 
D^WO 420 

«.  821  (X  of\^2yStssioHsJuige 

—Holding  the  Sessiot  at  another  plaee.  The 
Sessions  Judge  of  Eanara  asked  the  High 
Court  for  special  paroission  to  hold  his  Court 
at  Sirsi,  instead  of  at  Kar  war,  for  tha  Sessioad 
of  September  1886.  Held  r^Assejfors  can  only 
be  chosen  from  the  list  prepared  nader  section 
321,  Criminal  Procedare  Code,  which  can 
oaly  bs  revised  oace  a  year  (section  325,  Cri- 
minal Procsdare  Cods).  The  Court  therefore, 
declined  to  grant  the  parmissian  asked  for, 
there  bsiUiJ:  no  Assessors  available  for  Sessions 
at  Sirsi.    Kabwab  Sbssioxs  Jooante    Lbt* 

•••    304 

-S.  826  {dot  Xof  I97i,8ee.  407) 
Sessions  Judge  ^Sub^ Judge  in  charge-^ 
Precept.     The    duty   of   issuing  a  precept^ 
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irhlch  is  imposed  on  the  Court  of  SetsioDs 
by  eecilon  407  of  the  Code  of  Criminal 
Procedure,  cannot  legally  he  performed  by  a 
Subordinate  Judge  in  temporary  charge  of 
the  current  duties  of  the  Court  of  Sessions. 
Eaiwab  SuB-JuDon's  Lwpteb  No.  646.  148 
Op.  p.  O.  S.  835.  8m  Bbaota.  ...    750 

^S.  887— PM«i  Ood^  See.  198— 

Cimtradiet^ry  statements -'Sanetiim  to  press* 
eMts-^Tender  of  pardon.  The  accused  was 
charged,  under  section  1»3  of  the  Indian 
Penal  Code,  before  the  Assistant  Sessiona 
Judge  of  Ahmedabad,  with  intentionally 
giving  fals^  evidence  in  respect  of  two 
contradictory  stotementi,  one  of  which  was 
made  in  1888  in  the  case  against  Bhaga, 
who  were  charged  with  honse-breaklvg  by 
night,  and  the  other  in  1886,  in  the  rourse 
of  the  trial  of  Bhopta  and  LHa  for  house-break- 
ing by  night.  The  Magistrate  acquitted  the 
accused  for  want  of  the  necessary  sancti^i:— 
HfW,  (l)tbat  if  the  case  was  not  of  the  kind 
contemplated  in  section  387  of  the  Code  of 
Criminal  Procedure,  then  it  was  not  competent 
to  the  Magistrate  who  made  the  preliminary 
inquiry  in  1883,  to  tender  a  pardon  to  the 
accused  In  the  present  case,  who  was  one  of 
the  accused  in  the  former  case,  or  to  examine 
him  as  a  witncsst  and  the  deposition  of  the 
present  accused,  recorded  In  that  case,  could 
not  be  used  against  him  in  a  maun  r  in 
which  it  was  now  sought  to  be  used.  He 
could  only,  in  that  event,  be  charged  with 
giving  false  evidence  in  the  case  of  1885: 
(8)  that,  if,  on  the  other  hand,  a  pardon  was 
legally  tendered  to  the  accused  In  1888,  then 
proper  sanction  would  be  necessary  for  the 
present  prosecution  on  each  branch  of  the 
alternative  charges}  and  in  respect  of  the 
statement  made  in  1885,  the  sanction  of  the 
High  Court  would  be  recesfar/  under  section 
880  of  the  Code  of  Criminal  Procedure,    Go- 

VBRNMBIfl  OF  BOMBAT  V.  BaLA  JxVA.     ...      M4 

-Pardoa^Cendiiional   pardon.  One 


387,  Criminal  Procedure  Code  ;  and  that  die 
law  should  be  so  worked  that  the  lemptatien 
to  the  accomplice  to  strain  the  truth  should 
be  as  slight  as  possible.  Taxvb...        .»    61t 

Op.  P.  CS.  887  See  LtLi^tynwi.    461 


of  the  accused  was  tendered  a  pardo«  on 
condition  that  he  shoold  profess  to  have  been 
present  when  the  death  occurred  and  to  have 
personal  knowledge  of  the  circumstances 
under  which  the  oflFence  occurred :— HeW, 
that  such  a  -.condition  could  not  be  attached 
to  a  tender  of  pardon  as  the  only  condition 
•which  the  law   allows  is  stated  in  section 


-S.  888.  See  Bhaota. 


7» 


S.  889  (X  0/   1871.    s.    849) 

Tender  of  pardon-Breach  tfeomditiaas^Trial. 
The  accused  accepted  the  tender  of  a  pardoa 
from  the  committing  Magistrate,  and  ga?e 
evideoce  before  the  Sessions  Coart;  but  at 
the  Sessions  Judge  and  aassesors  considered 
that  he  had  wilfully  concealed  essential 
facts,  the  Sessions  Judge  at  once  ordered  his 
to  be  placed  in  the  dock  and  convicted  him 
on  bis  own  plea  of  guilty :— HeM,  that  tbe 
conviction  was  illegal  and  must  be  quashed, 
as  the  Sessions  Judge  was  not  competent  to 
take  cognizance  of  the  offence  without  s 
comftiitment  as  directed  under  section  349  of 
the  Criminal  Procedure  Code.    Kvsbta.    119 

-S.  Z^K^—Magiitraie^Mukhifaf 


Jeeused-'A  ppearanee.  The  appli  cant  applied 
to  the  High  Court  to  set  aside  an  order  ef  a 
Ftrst  Class  Magistrate  refusing  to  allow  hiia 
to  defend  an  accused  in  a  case  before  hUnst 
a  Mukhtyar  :^Beld :— T6  refuse  or  allow  the 
appearance  of  a  Mukhtyar  for  an  accoied 
person  is  entirely  within  the  discretion  of  the 
Magistrate  concerned.    Yabxatbui.    ...    814 

(  XXV   ef  :  1861,    8.    482)— 4«- 

cused-^  J  gent"  Choice  of  ogent — Otimnal 
Cmirts.  Section  432,  Criminal  Procadare 
Code,  entitles  a  prisoner  to  authorise  any  p«f- 
son  to  be  his  agent  in  any  crimlaal  Court. 

Bamchakdba ^ 

-(  XXV  of  1»61,   Sec.  432-raW 


-■^Aeeused ^Apvfarance — Magistrate,  A  Ma* 
gistrate  has  no  power  under  section  482  of  the 
Code  of  Criminal  Procedure  to  forbid  a  duly 
qualified  pleader  to  appear  for  the  accoKd* 

DaJBB    MA98nKHB>.M         ^ 

(  XXr  of  1861,    See.    482)-if- 

peHant-^Agemt^ Appeal  Oovft.  The  proiri- 
gions  of  section  482  of  the  Criminal  Procedarr 
Code  do  not  apply  to  an  Ai^llant.  The  Ap- 
pellate Court  is  bound  under  sections  417  and 
419  of  the  Code  to  hear  an  ag«it  on  behalf  «f 
an  appellant.    Bmhab   ViTjjtBm      ...     » 
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CP,  p.  O.  S.  840.  (X  of  1872,  Ste .  186) 
-^Deofanddumlh^PracHoe.  Section  186  of 
the  Code  €f  Criminal  Procedure  is  intended  to 
provide  for  caees  in  which  the  accnaed  person 
is  deaf  and  dnmb,  or  from  Ignorance  of  the 
language  of  the  country  and  the  want  of  an 
interpreter  is  nnable  to  understand,  or 
rmake  himself  understood:  and  in  such  cases 
the  High  Court  would  order  the  prisoner 
to  be  detained  during  Her  Majesty's  pleasure. 
flu8S£nv 161 

(X    0/     1872,    See.     186)— Hi^* 

Courts  Reference^  Commiital^  Conviction, 
Under  section  186  of  the  Code  of  Criminal 
Procedure,  1872,  it  is  necessary  thati  there 
flhould  have  been  a  committal  or  conviction 
before  a  reference  is  made  to  the  High  Court. 
Tbxkax -        •••    1®® 

S.  841(X  vf    1882)— IH1B16    and 

deaf  accused --  Magistrate  —Submissien  qf 
the  ea»e  to  High  Court.  In  submitting  a  case 
to  the  High  Court  under  section  841,  Criminal 
Procedure  Code,  the  Presidency  Magistrate 
must  state  his  view  of  the  conduct  of  the 
aecnied  and  must  take  some  evidence 
regarding  the  previous  history  and  habits 
^f  the  accused.    Bbubin  Saxubl.        ...    626 

— JB^er  enee—Pttflid  man-^Convidion, 

-Section  841,  Criminal  Procedure  Code,  becomes 
applicable  only  after  there  is  a  conviction. 
Dumb  Mab..-       836 

Dumb  mat^^  Magistrate^  Proce^ 
dure.  Section  841,  Criminal  Procedure 
Code,  does  not  apply  until  there  is  a  convic- 
tion. To  make  the  section  applicable,  the 
Magistrate  must  come  to  a  definite  opinion 
whether  the  accused  oan  b«  made  to  understand 
the  proceedings;  and  this  opinion  may  be 
"fonned  upon  evidence.    Dumb  Mab.    ..•    897 

-S.  848--  Trying   MagistraU  — 


Aeeused'^Sxanunation'^ Evidence  Act  {J  cf 
1872),iS0e«.  21, 25,  A  trying  Magistrate  exa- 
mined the  accused  under  section  342  of  the  Cri- 
minal Procedure  Code,  prematurely,  at  a  time 
when  no  evidence,  sufficient  to  connect  tbem 
with  the  crime  with  the  commistion  of  which 
they  were  charged  has  been  recorded  against 
i^emi^Held,  that  although  the  Magistrate 
was  wrong  in  examining  the  accused  under 
.section  342,  when  it  was  impossible  that  they 


could  have  been  questioned  for  the  purpose  of 
enabling  them  to  explain  any  circamstances 
appearing  in  evidence  against  them,  neverthe- 
less  their  statements  actually  made  cannot,  if 
apparently,  freely  and  voluntarily  given,  be 
rejected  as  inadmissible  in  evidence  on 
account  of  this  irregularity  of  procedure;  aod 
that  prima  facie,  as  adipissions,  these  state* 
ments  are  relevant  under  section  21  of  the 
Indian  Evidence  Act,  1872,  there  being  no 
other  section  to  exclude  them,  section  29  of  the 
Act  going  to  show  that  the  mere  fact  of  a 
statement  being  made  in  answer  to  questions, 
is  by  itself  no  ground  for  its  exclusion. 
Nabatbn         479 

Op.  p.  C.  S.  848.  Accused-^Examina- 
turn.— Section  342  of  the  Code  of  Criminal 
Procedure  is  imperative  and  not  permisulTe 
on  the  point  that  ttie  Court  must  question  an 
accused  generally  on  the  case  after  the  witnes- 
ses for  the  prosecution  have  been  examined  and 
before  he  has  put  on  his  defence.  BiABOHi.  626 

Confirmation  of  sentenee^^Aceused^ 

questioning  of --^  pedal  verdict -^Judge^ 
Qmestianing  tlte jury -^PfacUoe  and  Procedure. 
In  cases  sent  up  to  the  High  Court  for  confirm* 
ation  of  sentence  of  death  under  section  874 
of  the  Criminal  Procedure  Cods,  it  is  the 
practice  of  the  Court  to  be  satisfied,  on  the 
facts  as  well  as  the  law  of  the'  case,  that  the 
conviction  is  right,  before  it  proceeds  to  confirm 
the  sentence.  Section  342,  Criminal  Procedure 
Code,  imposes  on  the  trying  Court  an  impera- 
tive duty  of  questioning  an  accused  person  for 
the  purpose  of  enabling  him  to  explain  any 
circumstanoes  appearing  in  the  evidence 
•gainst  him.  Where,  instead  of  the  ordinary 
verdict  in  the  form  of  guilty  or '  not  guilty,  a 
special  verdict  stating  facts  found  by  them  Is 
returned  by  the  jury,  and  this  special  verdict 
is  ambiguous  or  defective  in  regard  to  matters 
forming  part  of  the  offence,  e.  p„  intention, 
knowledge,  common  design  or  abetment,  it  is 
the  duty  of  the  Judge  to  ascertain  its  meaning 
by  questioning  the  jury  under  section  303, 
Criminal  Procedure  Code.  In  dealing  with 
a  special  verdict,  the  Judge  is  confined  to  the 
facts  positively  stated  in  the  verdict  and  can- 
not of  himself  supply  by  intendment  on 
implication  any  defect  in  the  siatement.  Ab- 
dul Rasak 710 
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p.  0. 8. 848.   90$  Maiud&v    Tfio 

S.  S4i6-'Comp(mnding^  Acquit" 

M—B^trial,  An  accused  charged  under  sec- 
tion 324  of  the  Indian  Penal  Code  cannot,  if 
the  offfence  hai  been  compotfnded  with  the  per- 
mission of  the  Court,  be  again  tried  on  the 
■ame  facts  on  a  charge  under  section  323  of 
the  Indian  Pdnal  €ode,  if  the  composition, 
wldch  has  the  effect  of  an  acquittal,  is  still  in 

force.    Wau  Ab<ial      «!» 

-^—^See    Baoji     700 

Bash    driving^Cauiing  death  by 

negligenee-^Oampaundable  ofenee.  The  accused 
wai  charged  with  having  driven  a  carriage 
furiouslr  through  a  street  and  knocked  down 
an  old  woman  who  died  a  few  days  afterwards 
from  Ifae  injuries  she  had  so  recetred.  During 
the  enquiries  before  the  Magistrate,  a  relative 
of  the  deceased  came  to  a  compromise  with  the 
tocused  and  the  Magistrate,  treating  the  charge 
as  that  of  an  offence  under  section  388  of  the 
Indian  Penal  Code  allowed  it  to  be  compound- 
edi^Heldf  that  the  offence  was  not  compound- 
able,  as  it  appeared  from  the  evidence  that  the 
death  of  the  woman  was  caused  l^  her  being 
run  over,  the  offence  would  be  brought  under 
section  SOiA^  Indian  Penal  Coie,  or  under 
the  definition  of  culpable  homicide,  neither  of 
which  is  mentioned  in  section  345,  Criminal 
Procedure  Code.  In  eases  of  such  a  nature 
the  Magistrate  shonld  find  upon  the  evidence 
whether  the  accused  shonld  be  discharged  or 
charged  with  an  offence,  and  should  decide 
that  only  a  coinpoundable  ofi^nce  had  been 
proved    before    he     allows  a    compounding. 

Kabav 699 

— Compounding    —  Withdrawal    qf 

prosecution.  Although  an  offence  under  the 
Utter  portion  of  section  506  of  the  Indian 
^enal  Code  cannot  be  legally  eompounded 
under  section  345  of  the  Code  of  Criminal 
Procedure,  yet  a  withdrawal  from  the  prosecu- 
tion may  be  allowed  in  a  proper  case,  and 
in  such  a  case  Beg  v.  Devama  would  apply. 

YiTHOBA 990 

S.   846-H90eoiKl    Cluss    Magis* 

trate^^uh'lHvisioiMl  Magistrate,  Whtre  a 
Second  Clasa  Magistrate  submits  a  case,  under 
section  346^  the  Code  of  Criminal  Procedure, 
to  the  Sub-Divisional  Magistrate,  the  latter  is 
not  at  liberty  to  return  the  papers  te  the  fonner 


on  the    gtouBd  that   the  ease  it  within  the- 
jurisdiction   of  the   former,  but  is  bound  to^ 
dispone  of  the  case  in  one  cit  tlie  ways  pret* 
cribedhythe  section.    PimsBOVAM.    ...   554 
Or.  P.  O.  is.  348.    Whipping^Ma^ 
trate— Powers,    Wh^nacaseis  reported  to  a 
District  Magistrate  by  a  Second  Class  Magis- 
trate, because  the  latter  thinks  that  it  is  one 
wbfdh  he  ought  not  to  try  as  a  sentenee  of 
whipping,  which  he  is  hot  competent  to  psis- 
woold  be  the    appropriate  punishment,   the 
teport  should  be  treated  as  one  -under  sectioo 
846  ^  the  Cede  of  Criminal  Procedure  and 
an  order  such  as  is  contemplated  by    the 
second  para  of  that  section  should  be  msde. 
The  District  Magintrate  shonld  not  in  loeH 
eases  send  back  the  case  to  the  Second  CUai 
Magistrate  with  special    direction  to  frame 
a  charge  under  a  particular  secffon  nor  ooght 
the  latter  to  frame  a  charge  under  section  SM 
of  the  Code  if  he  is  not  of  opinion  that  he  cut 
adequately  punish  the  offence.    7akira..«.4M 
Magistrate  —  Comai«niai^  — fHsI. 
A  Magistrate,  to  whom  a    ease    has   been 
submitted  under  section  346   of  the  Code  of 
Criminal  Procedure,  can  commit    for  trial 
without  taking  the  evidence    afresh.  Heli 


competent  to  base  his  determination  to  commit 
or  not  on  the  evidence  already  recorded  aad 
the  report  sent  with  it.    Sbbbba.  ...   47S 

8.  847— Awwr  of  eossssitrntnt' 

Magistrafe-^PracHee,  Section  347,  Crimistl 
Procedure  Code,  1898,  empowers  a  liagistrale 
to  commit  at  any  stage  of  the  proceedfaigi^ 
if  it  appears  to  him  that  the  case  is  ose 
which  ought  to  be  tried  by  the  Conrt  of 
Session  or  High  Court.    Clivb  Dobaht.   975 

(X  ef  1992)-^  Magistrate  ^Osm-^ 

miUalSesiions  Court.  The  accused  thiffv 
his  wife  down  and  deliberately  kicked  bir 
several  ilmes,  Ihus  InfliMng  injuries  which 
caused  her  death.  The  Magistrate,  Pint 
Class,  convicted  him  of  Toluntarily  cawing 
hurt,  and  aentenced  him  to  five  minntei' 
simple  imprisonment.-^fl)«{d,  that  in  ssek 
a  case,  where  death  is  caused  bj  violence,  die 
aocosed  ought  not  to  have  beeft  finally  daslt 
wUhhy  theMagistrat^1mt  should  hare  -bees 
osmmltted  lo  the  Court  of  Sessions  on  charges 
I  of  cnlpaMe  Ixomicide  land  tttluntal^y  oaoslag 
'  grtevnoB  httrt.    BonYA  .^       .^      -  l» 
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Of.  p.  O.  S.  848  (  X  of  1872,  Sec. 
ai9)— Anal  Codt,  #•  75—  Accused^  Previous 
Mmvietiotu^-'MaffiMirate  -^JwrisdUtion,  The 
High  Coart,  thoogh  ngreeing  with  the  Magis- 
trate of  the  District  aa  to  the  advisability  of 
the  aecQied  being  dealt  with  onder  section 
315  of  the  Criminal  Proeedare  Code  by  reason 
of  the  alleged  preTioas  convictions,  held  that 
looking  to  the  discretion  vested  in'the  trying 
Magistrate  by  section  315,  they  were  nnable 
to  say  that  the  Snd  Class  Magistrate  had  no 
jurisdiction  and  the  Court  could  not,  therefore, 
order  a  new  trial.  Where  the  previous 
convictions  are  not  stated  In  the  charge,  as 
required  by  section  439  of  the  Code  of  Crimi- 
nal Procedure,  they  cannot  be  used  for  the 
purpose  of  enhancing  the  sentence.  Anicaji 
Kbishna 71 

(X  0/  1872,  See,  815)—  Habi- 
tual cffender.  To  constitute  an  **  habitual 
offender"  within  the  meaning  of  section  315 
of  the  Code  of  Criminal  Procedure,  it  is  neces- 
sary that  the  sabsequent  offences  charged 
should  have  been  committed  by  the-  accused 
after  the  previous  conviction.    Afpa  •••    143 

8.  849(X  of  \%%r^MagiitraU— 

Practice,  A  Sub-Divisional  Magistrate,  to 
whom  a  case  is  sent,  under  section  349  of  the 
Code  of  Criminal  Procedure  for  severer 
punishmenr,  by  a  Second  Class  Magistrate, 
cannot  return  it  to  the  latter  for  committal  to 
the  Court  of  Session,  and  the  Second  Class 
Magistrate's  committal  is  also  illegal.  The 
Sub-Divisional  Magistrate  must  deal  with  the 
case  according  to  law*.    Hayia 222 

Magistrates' Submission  ^~  Convie- 

Hon  s Opinion,  A  Magistrate  of  the  Second 
or  Third  Class,  in  submitting  his  proceedings 
to  another  Magistrate  for  a  severer  punish- 
ment than  he  can  himself  inflict,  is  required 
to  record  bis  opinion  only  but  cannot  legally 
convict  the  accused.  It  is  the  duty  of  the 
MftgiKtrate  to  whom  a  case  is  so  referred  to 
pass  judgment  according  to  law.  Mahadu.  387 

Sub-DifHsumal  Magistrate—  Dis- 
posal qf  the  case,  A  Sub-Divisional  Magis- 
trate, to  whom  the  proceedings  are  submitted 
uoder  section  349  of  the  Code  of  Criminal 
Procedure,  cannot  send  the  case  back  to  such 
Magistrate  for  disposal  by  passing  any  sentence 
which  he  is  competent  to  pass ;  but  must  him- 
130 


self  pass  such  judgment,  sentence,  or  order,  in 
the  case  as  he  thinks  fit  and  as  is  according 

to  law.  SiTABAM.  ...  479^ 

Op.  p.  O.  S.  849.  Second  Class  Magis* 
trate — Submitting  a  case — District  Moffistrate, 
Where  a  Second  or  Third  Class  Magistrate 
after  recording  his  opinion,  submits  a  ca^e  un- 
der section  349,  Criminal  Procedure  Code,  to 
the  District  Magistrate,  the  District  Magistrate 
should  not  confine  himself  to  considering 
whether  the  decision  of  the  Magistrate  was 
plainly  and  manifestly  opposed  to  the 
evidence,  but  he  should  find  on  the  evidence 
the  facts  which  he  considers  proved,  and 
in  passing  judgment  he  should  state  the 
point  or  points  for  determination,  his 
decision  thereon  and  the  reasons  for  decision » 

Afpaji 686 

See  Bapuda 350 

Reference  to  a   competent  Magis- 

trtxte-'Magistrate^^ommitment  to  Sessio^'S'^ 
Jurisdiction,  A  Second  Class  Magistrate 
found  the  accused  guilty  but  referred  the 
case  to  the  Sub-Divisional  Magistrate  under 
section  349,  Criminal  Procedure  Code.  The 
Sob-Divisional  Magistrate  sentenced  accused 
1,  but  regarding  the  other  accused  referred 
the  case  to  the  District  Magistrate,  as  he 
was  of  opinion  that  they  should  be  committed 
for  trial  to  the  Sessions  Court.  The  District 
Magistrate  having  made  a  reference  to 
the  High  Court  :—HisZ(^,  that  the  reference 
by  the  Second  Class  Magistrate  to  the 
Sub-Divisional  Magistrate  under  section  349, 
Criminal  Procedure  Code,  would  open  up 
the  whole  case  and  leave  the  latter  Magistrate 
free  to  deal  with  it  according  to  his  discretion 
and  one  of  the  powers  he  would  have  would 
be  to  order  a  oommitment  to  the  Court  of 
Setfsions.    Chimvappa 945 

Eefetenee  —  Magistrate.     Where 

a  Second  Class  Magistrate  refers  a  case  to 
a  District  Magistrate  under  section  349, 
Criminal  Procedure  Code,  the  latter  Magis- 
trate is  competent  to  deal  with  it  in  his 
discretion  according  to  law.  Eondi  Mal- 
HABI 948 

^ (  X  of  1872,  See.  46  y^Beference 

^District  Magistrate  —  New  trial.  When 
the  proceedings  of  case  are  submitted,  under 
section  46  of  the  Code  of  Criminal  Procedure, 
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10  the  Magiftrate  of  the  District,  he  is  boand 
lo  pass  inch  jadgment,  sentenea,  or  order 
in  the  cases  as  he  deems  proper,  and  as  is 
according  to  law.  He  has  no  power  to 
order  a  new  trial  fay  the  Court  of  Session, 
or  any  other  Cenrt;  unless  he  considers 
that  an  offence  has  been  committed  which 
was  not  within  the  jurisdiction  of  the 
Magistrate  before  whom  the  trial  is  held. 
Lakshmav ISO 

Cp*  p.  O.  S.  860.  See  Shwha.   ...    472 

(X  of  l8S2)^Magisirate.    A  Bia- 

gistrate  who  succeeds  another  Magistrate 
in  his  office  has  power  under  section  350  of  the 
Criminal  Procedure  Code  to  try  a  case  in 
which  his  predecessor  has  issued  process  and 
has  granted  a  formal  adjournment,  bat  has 
recorded  no  eridence.  In  a  case  begun  by  a 
Magistrate  and  continued  by  his  successor,  the 
latter  has  power  under  section  191  (a)  and  (b) 
Criminal  Procedure  Code,  to  issue  process  for 
the  arrest  of  an  accused  against  whom  a 
process  was  not  issued  by  the  Magistrate  who 
began  the  trial.    Goyinda.         ...        m«    652 

r^ S.    858  (    XXF  0/  1861,    See. 

194} —  Complainant —  Examination — Presence 
of  accused — Deposition  of  complainant  read 
to  the  aceused^Praetiee.  To  sstisfy  the 
requirements  of  section  194  of  the  Code  of 
Criminal  Procedure,  it  is  not  enough  to  read 
over  the  deposition  of  a  complainant  to  him  in 
the  presence  of  an  accused  person*  The  exa- 
mination of  the  complainant  must  take  place 
In  his  presence.    Buldby  Goomajbb.  ...      24 

S.  862.   See  Abdul.        ...    839 

(XXr     of  ISBl,  See.    198)— 

Witness — Deposition'^  Contradict  try  state* 
ments^Opportunity  of  explanation  and  cor- 
rection. Before  a  deposition  is  closed,  a 
witness  should  be  given  an  opportunity  of 
ezplalniDg  and  correcting  any  contradictions 
which  it  may  contain:  and  the  statement  which 
the  witness  finally  declares  to  be  the  true  one — 
and  that  statement  only— >must  be  taken  to  be 
the  statement  which  the  witness  intended  to 
make.    Balkhishna 54 

S.  864(7  of  l8S2)'^Magistrate 

-^Accused —  Statement  —  Signature,  The 
signature  of  an  accused  person  to  a  statement 
recorded  under  section  864  of  the  Code  of 
Criminal  Procedure  should  be  made  in  the 


immediate  presence  and  under  the  carefa! 
control  of  the  Magistrate  himself.  To  take  a 
signature  of  the  accused,  in  an  adjoiniig 
room  before  a  clerk,  and  not  in  the  iomiediile 
presence  of  the  Magistrate,  is  not  a  proper 
compliance  with  the  section.  Bhika.  ...  187 
Op.  P.^O.  S.  864.  Statements  Qfams- 
ed^LatigM0ge,  in  whi/sh  they  should  be  record' 
ed  by  a  Magistrate—Irregularity,  A  Bhil 
accused  having  b:en  examined  by  a  Magiitrstt 
in  the  Marathi  language  and  the  aceased'i 
answers  having  been  given  in  Marathi  with 
a  very  large  sprinkling  of  Bhil  terms,  the 
Magistrate  recorded  the  accused's  sutementiiB 
English:— Held,  that  the  Magistrate  priKcdare 
was  irregular  and  that  he  should  have  recall 
ed  the  accused's  statements  in  Marathi.  Sui- 
MAL 6SS 

~S.  867 — Judgment — Appeal,  A 

judgment  should  state  sufficient  particnlante 
enable  a  Court  of  appeal  to  know  what  fteti 
are  found  and  how.    Dhurmta...         ...   813 

• JudgmentSignature.   The  rignf 

lure  to  a  judgment  should  be  appended  at  tl» 
time  of  pronouncing  it  in  open  Conrt. 
Qanpat.       ...        ...        ^        4S9 

' Magietrate—ConvieHon—  Sentence 

—Judgment  eannot  be  toritt^  by  a  clerk,  A 
Magistrate  should  always  write  a  jodgsient 
himself ;  he  cannot  get  it  written  by  a  cfcrk. 
Lakshhibai 54S 

(  XXF  of  1861,    Section    429)- 

Orders— Petitions— FHnal  orders.  Section  4M 
of  the  Code  of  Criminal  Procedure  does  net 
apply  to  all  orders  on  petitions,  but  onlyta 
final  orders  made  in  the  trial  and  investigstlM 
of  offences.    Panpubavo il 


S.  869  (X  of  1882)— "Of*«f  tAfl» 

a  High  Court^*— Review  qf  its  own  Judgment 
— Qovemment,  application  to.  The  words 
"  other  than  a  High  Court"  in  section  S6^ 
Criminal  Procedure  Code,  do  not  giye  tot 
Division  Bench  of  the  High  Court  power  lo 
review  its  judgment  in  a  criminal  appeal.  The 
words  are  to  be  accounted  for  by  the  p^irer 
of  review  given  to  the  High  Court  by  see- 
tion  434  of  the  Code.  The  remedy  against  toy 
error  in  an  order  passed  in  an  appeal  by  a 
Divisional  Bench  is  afforded  by  petition  to  the 
Government,  *<  the  authority  with  whom  rests 
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.Iho  diieretloB  either  of  executing  the  law  or 
commntiiig  the  sentence.**  Mobun  Abbs- 
•nro  «.       ,^       791 

Op.  p.  O.  S.  869.  (X  of  187S,  See.  464) 
— Magiitrate-^  Jvdgment^Alieraiion^Iliegal 
crder—Proeedure,  When  a  judgment  has  been 
dgned  faj  a  Magistrate,  it  cannot  be  altered  by 
him  according  to  section  464*of]'  the  Code  of 
Criminal  Procedure.  But  on  finding  that  he 
has  passed  an  illegal  sentence,  a  Magistrate 
mar,  if  the  prisoner  is  suffering  prejadic3,  di- 
rect the  Jailor  to  suspend  execution  and  mere- 
ly keep  the  prisoner  in  detention,  which 
should  in  no  case  l>e  allowed  to  exceed  the 
term  of  imprisonmen  awarded,  while  the 
case  is  referred  to  the  High  Court.    Tuka- 

BAM 187 

( X     of     18«2  —  This     SeetioJt 

if  omitted  in  Act  V  of  1898)—  Assistant 
Judffe^SonteTiee-^OwfirmcUum^ Sessions  Jud- 
ge, When  an  Assistant  Sessions  Judge  passes  a 
sentence  of  more  than  four  years'  rigorous 
imprisonment  the  whole  sentence  is  subject  to 
confirmation   by  the  Sessions  Judge.    Mav- 

SUKB 814 

8.886—^  ttaehment-^Sale^Olaim 

by  a  third  party ^ Procedure »  Where  a  claim 
by  a  third  person  is  made  to  a  property  attach- 
ed for  the  realization  of  fine,  the  Judge  must 
stay  the  sale  of  the  property  and  allow  suffici- 
ent time  to  the  claimant  to  eitablish  her  right 
to  the  property,  unless  by  reason  of  the  nature 
of  the  property  an  immediate  sale  enures  for  the 
benefit  of  the  owner  in  which  case  the  proceeda 
should  be  be!d  over.  Cbhaoan  Jagawatb.  976 

{X  sf  n72.  See.  801)^ Penal  Code, 

See.  64 — Distriet  Municipal  Aet^Qeneral 
Clauses  Act  See.  b^Default  of  payment  of  fine 
'-^Imprisonment.  Award  <^  imprisonment  in  de- 
fault of  payment  of  fines  imposed  under  enact- 
ments passed  after  the  General  Clauses  Act  I 
of  1868  came  into  operation  (such  as  the  Dis- 
trict Municipal  Act  VI  of  1878  and  the 
General  Sump  Act  XYIII  of  1869)  is  quite 
legal.  GULABCBABD 91 

(XXr  of    1861,    89C.  6i)— Ifa- 

gistraU-'AtUkchmmt-^SoU.  Secdon  61  of 
the  Criminal  Procedure  Code  does  not 
ButhorbM  the  Magistrate  to  issue  an  order 
tfit  attachment  and   subsequently  an    order 


for  sale.  When  he  has  issued  his  warrant 
for  levy  of  the  fine  he  has  no  power  t» 
give  directions  as  to  the  time  of  the  sale. 
Cahaba  Maoistbatb's  Lbttkb  No.  48.  ...     39 

Op.  p.  O.  S.  886  {XXV  of  186l,  SfC. 
%\)^Aet  XXriof  1850— ^c*  //  of  1839— 
Penalties -^Levy  of  penalties.  Where  a  Magis- 
trate convicted  an  accused  of  the  breach  of  one 
of  the  Municipal  Rules  under  section  7  of 
Act  XXVI  of  1890  and  sentenced  him  to 
pay  a  fine  of  Rs.  8  to  be  recovered  in  the 
terms  of  section  61  of  the  Code  of  Criminal 
Procedure  or  to  suffer  4  days'  simple  impri* 
sonment,  it  was  pointed  out  that  penalties 
imposed  under  Act  XXVI  of  1850  were 
to  be  levied  under  Act  II  of  1839  and 
that  it  was  illegal  to  pass  a  sentence  of 
imprisonment  in  default  of  payment  of  fine^ 
until  a  warrant  for  distress  and  sale  has 
been  issued  and  returned  unsatisfied.    Tuka« 

BAM  Kalu 58 

S,  890.  See  Abdulla.       ...    906 

S.   891  (X  of    1882)— fTWp. 


ping  —  Double  sentence.  An  accused  cannot 
be  sentenced  to  a  doable  set  of  whipping, 
where  he  is  convicted  of  two  offences.  Daodu 
Janaji 955 

Imprisonment — Whipping.  Where 


a  person  is  convicted  at  one  trial  of  two  offen- 
ces and  sentenced  to  a  separate  term  of  impri- 
sonment for  each,  and  also  the  whipping  for 
the  second,  the  two  sentences  being  directed 
to  be  consecutive,  the  sentence  of  whipping 
ought  not  to  be  delayed  until  the  expiry  of  the 
first  sentence  but  must  be  carried  inta  execu- 
tion in  accordance  with  the  provisions  of  sec- 
tion 891  of  the  Code  of  Criminal  Procedure, 
as  the  word  'sentence'  in  the  section  means 
the  total  of  punishment  inflicted  at  one  trial. 
Habla  Sola 808 

-(  X  0/    1872,  Section  810)— Q^r 


^Whipping-^Breach  of  duty^Bom.  Act  II 
0/1874,  See*  ZO-^ailor^  Warrant.  Section 
810  of  the  Code  of  Criminal  Procedure  make» 
it  a  duty  of  the  Officer  responsible  to  iaflict  the 
punishment  of  whipping  to  inflict  it  immedi- 
ately on  the  expiration  of  the  times  set  forth 
in  the  enactment.  But  if,  through  accident^ 
or  neglect,  or  wilful  breach  of  duty,  this 
direction   is  not  obeyed,  the  prisoner  is  Bot 
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thereby  in  anj  waj  freed  from  the  liabilitj, 
id  andergoiDg  the  sentence  then  rabeiitlng. 
The  Jailor  is,  nnder  Bomb*/  Aet  II  of  1874* 
section  SO,  regponfibk  for  the  ezeention  ofs 
warrant  for  punishment,  nnlew  it  be  one  not 
within  the  competence  of  the  Court.  If 
anything  prerente  his  executing  a  warrant,  he 
should  make  a  return  or  report  to  that  efifect 
to  the   Court   whence    the  warrant  issued. 

Mahadhu.   •••        136 

Cp.  p.  O.  S.896— fieajped  eonviett  ewe» 
^Mium  of  sentence  on.  The  accused,  who  was  a 
life  oonTict  under  sentence  of  transportation 
for  murder^  was  convicted  under  section  224, 
Indian  Fenal  Code,  of  attempting  to  escape 
from  lawful  cnstodj,  and  sentenced  to  four 
months'  imprisonment  which  the  convicting 
Magistrate  directed  to  oommence  immediate- 
ly i—He^,  that  such  an  order  was  contrary  to 
the  provisions  of  section  396  of  the  Criminal 
Procedure  Code.    Mahadu  Nagu«        ...    965 

See    Pakdu  ELhahdu.  ...    774 

8.  897.  See    Saguam       ...    300 

^— 8es*ions    Judge^  Transportation — 

Cenviet  undergoing  imprisonment.  Where  a 
Sessions  Judge,  in  ignorance  that  the  accused 
is  already  undergoing  a  sentence  of  imprison* 
ment,  sentences  him  to  transportation  of  life,  it 
is  subsequently  open  to  him  to  further  order 
that  the  sentence  of  transportation  shall  take 
effect  immediately.    Habi 391 

-Ooneurrent  senUnces  -^Distinct 
Offences,  Where  an  accused  is  sentenced  to 
imprisonment  and  afterwards  another  sentenoe 
of  imprisonment  is  paFsed  upon  him  for  a 
<lifferent  off<Bnce,  it  is  not  legal  to  make  the 
secoDd  sentence  run  concurrently  with  the  first 
such  an  order  being  opposed  to  the  section  397 
Oriminal  Procedure  Code.    Mabomsd...    552 

(X5;r  of  1861,   Sec,  48)— /adion 

l?enol  Code^ Accused  sentenced  while  utdsr- 
going  arufthrer  sentence  -^AppeaU^Practiee, 
When  a  sentence  of  imprisonment  for  an 
offence  under  the  Indian  Penal  Code  is  passed 
upon  an  accused  person  who  had  Just  pre* 
viously  been  convicted  and  sentenced  for 
another  offSsnce,  it  appears  to  be  contrary  to 
the  provisions  of  section  48,Criminal  Procedure 
Code,  to  make  the  second  sentence  concurrent 
with  the  first.  In  such  cases,  although  one  of 
the  sentences  may  be  inoperative  the  accused 


has  a  right  of  appeal  against  either  eonrlettoB. 
Kbahdish  8WII0II  JnDtf't  Lnrsm  Mo.  816 
or  1869 ^       ...      18 

Op.  p.  C.  S.  898  {Xrf  1872,  See,  817. 
A :  Biagistrate  First  Class  sentenced  an  accMcd 
to  two  years'  rigorous  imprisonment  on  the 
6ih  February  1889  on  conviction  of  theft. 
The  Sessions  Judge,  a  monch  afterwardi^ 
sentenced  the  accused  in  another  case  to 
three  years'  rigorous  imprisonment,  which 
he,  nnder  Criminal  Procedure  Code,  section 
817,  directed  should  begin  to  take  effect  on 
the  expiration  of  the  sentence  passed  by 
the  Magistrate.  On  appeal  the  conviction 
and  sentence  passed  by  the  Biagistrate  were 
reversed  : —Hsfd,  that  the  sentence  by  the 
Sessions  Judge  must  be  deemed  to  have 
commenced  from  the  time  it  was  ordered 
to  commence,  viz.,  from  the  expiration  of 
the  sentence  by  the  Biagistrate  whether  by 
reversal  or  completion  of  the  punishment. 
Khaivdbsh  Sbbsiors  Judgb's  Lbttbr 
No.  420 ISt 

S.  899  (X  of  1882)— -B</brmatorf 

SchooU  Act  (X  cj  1876).  Section  899, 
Criminal  Procedure  Code,  was  repealed  at 
the  introduction  of  the  Reformatory  Schools 
Act,    1876,    into  the  Presidency  of  Bombay 


in  1889.      TUKABAM. 


864 


Reformatory  Schools  Aet^ecs,  8,11. 

Section  399,  Criminal  Procedure  Code,  l88i» 
was  repealed  when  the  provisions  of  the 
Beformatory  Schools  Act,  1876,  were  extended 
to  the  Presidency  uf  Bombay.  RAapaAgAi^ 
Lalta 929 

(  X  of  1872,  S^x.  *318)—  Jutftnile 

offender^Theft  in  a  dwelling  honse^-Sentmiee 
'^Confinement^Beformatory  school,  A  Magis- 
trate finding  a  juvenile  offender  guilty  of  theft 
in  a  building  sentenced  him  to  three  months* 
rigorous  imprisonment  and  ordered  that  in 
place  of  this  sentence  the  offender  should  be 
confined  in  a  Beformatory  for  fourteen 
months  :-£rs;d,  that  the  Magistrate  having 
once  passed  a  sentence  of  imprisonment  for  a 
particular  term  cannot  direct  that  the  offender 
shall  be  confined  in  a  Beformatory  for  a  longer 
term.    Ganpata 109 

(  X  0/1872,  See.  318)— 2I0*    r  qf 

\97B,Sec,  l-'NoHfieatiom^Loeaiaovemment. 
Pending  the  pnblication  by  the  Local  Govern. 
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^nentofthA  noHfioatloii  eostemplAted  in  eee- 
tkm  1  of  Aet  V  1876.  seetloo  S16  of  ike 
Criminal  Prooednre  Code,  1872,  oontains  the 
provisions  of  the  law  for  the  confinement  of 
yonthfnl  offenders  in  reformatories,  bnt  it  is 
•only  when  sooh  an  ofiPender  is  sentenced  to  im- 
prisonment that  the  latter  section  empowers 
.a  Magistrate  to  direct  that  he  shall,  instead  of 
being  imprisoned  in  a  criminal  jail,  be  confined 
in  a  Beformatory ;  and  neither  the  said  section 
nor  the  corresponding  section  7  of  Act  V  of 
1876  gives  jarisdiction  to  a  Magistrate  to  pass 
a  sentence  of  imprisonment  id  excess  of  the 
powers  conferred  by  section  20  of  the  Code  of 

Criminal  Procedure.      Ravji    180 

Cp.  p.  C.  S.  407  (  XXF  of  1861,  See, 
4\2)'-Session*  Judge^Appeal^  Aeqvdtial  of 
aeeuted^-Be-arrest,  An  accused  person  ac- 
^nitted  and  discharged  b j  a  Sessions  Judge 
on  hearing  an  appeal  which  he  was  not 
entitled  by  law  to  hear,  may  be  rearrested  even 
after  the  expiration  of  the  period  to  which  he 
was  originally  sentenced  to  be  imprisoned  and 
made  to  undergo  the  remaining  portion  of  the 
sentence.    Ck>PALA  Shibu 17 

S.  4f08  (a)  (X  of  \SS2)^8e$sions 

Judge-^vrisdietion^Appeal-^Indian  Penal 
Oode  (  XLF  qf  i860).  See.  895.  When  a 
Sessions  Judge  has  confirmed  the  sentences 
passed  by  an  Assistant  Sessions  Judge  on  some 
of  tne  accused  persons  in  a  case,  he  has  no 
jurisdiction  to  hear  the  appeals  preferred  by 
any  of  the  prisoners  in  that  case,  as  snch 
appeals  under  section  408,  proviso  (a)  of  the 
Criminal  Procedure  Code,  all  lie  to  the  High 
Court,  irrespective  of  the  length  of  sentence. 
Alibax 665 

8.  412(X    of    lSS2)-Appeal 

-^Praetiee  and  Procedure.  The  mere  fact 
that  the  appellant  pleaded  guilty  before  the 
trying  Biagistrate  is  not  by  itself  a  sufficient 
reason  for  a  Sessions  Judge  to  reject  his 
appeal.  It  might  be  a  ground  for  doing  so 
in  an  appeal  to  the  High  Court  where  the 
conviction  is  by  a  Court  of  Session  or  a  Pre- 
sidency  Magistrate,  though  even  then  the  extent 
and  legality  of  the  sentence  would  have  to  be 
considered  in  appeal.  But  an  appeal  to  the 
Court  of  Session  lies  on  fact  as  well  as  on 
law,  and  the  appeal  should  have  been  disposed 


Op,  p.  O.  S.  412.    See  Daodu  Qavoa- 

■^•^  ••• ...     826 

S»  418.    See  Ballappa.  ...    780 
See  Daodu  Gahoabam.       ,^    826 

S.  4tiQ^Appeal^Presentaiion-^ 

PMt.^An  appeal  transmitted  through  post 
cannot  be  considered  as  an  appeal  duly  present- 
ed within  the  meaning  of  the  Code  of  Criminal 
Procedure.  Bhaqwah ...    454 

(Xof  1872,   Sees.  276,  276,  464) 

Appeal^Oopy  of  Judgment-^  Judgment  in  the 
prUoner'i  language.  To  comply  with  the  re- 
quirements  of  section  276  of  the  Code  of 
Criminal  Procedure,  which  enacts  that  "every 
petition  of  appeal  qhall  be  accompanied  by  a 
copy  of  the  judgment  or  order  appealed 
against,"  a  copy  in  the  prisoner's  own  lan- 
guage is  sufficient;  as  under  section  464  of  the 
Code,  amended  by  section  41  of  the  amending 
Act  XI  of  1874,  snch  a  copy  is  what  is  required 
to  be  given  to  the  accused  person,  or  person 
afiiicted  by  the  judgment  or  order.  A  person 
desiring  to  obtain  a  copy  of  the  judgment  in 
the  language  of  the  Court  may  do  so  as  a 
proceeding  under  the  amended  section  276 
(see  section  25  of  Act  XI  of  1874).  Suba» 
Sbssiok  Judge's  Lbttba  No.  1120.        ...     82 

S.  421(X  of  lS92)^Appeal-^DiS' 

misial—Hearing.  A  Magistrate  having  re- 
jected an  appeal  under  section  421,  Criminal 
Procedure  Code,  without  giving  the  appellant 
an  opportunity  of  being  heard,  his  order  re- 
jecting the  appeal  was  set  aside,  and  he  was 
directed  to  rehear  the  appeal-petition,  follow- 
ing the  procedure  laid  down  in  the  section. 
Fakiba        ...        .^        ...        ...        ...    708 


Appeal   Court ^Bejeeting  appeal 

—Bedueing  sentence.  The  accused  was 
charged  with  voluntarily  cauaing  grievoas 
hurt  and  convicted  and  sentenced  to  four 
months'  rigorous  imprisonment  and  a  fine 
of  Bs.  80  or  in  default  further  rigorous 
imprisonment  for  two  months  under  section 
825,  Indian  Penal  Code.  The  District 
Magiijtrate  rejected  the  appeal,  bnt  reduced 
the  sentence  of  imprisonment  in  default 
of  payment  of  fine  to  one  month:— ff^/cf, that 
the  Biagistrate  could  not,  after  rejecting 
the    appeal,    diminish    the     sentence,     bnt 


of  In  a  legal  manner.    GovxirD  Baohu.      954  |  should    either     have    reported    the  case  to 
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the  High  Court  or  hare  heard  the  appeal 
af  directed  by  seetioii  433  of  the  Code 
of  Criminal  Procedore.  QorccDmio.  ...  »04 
Cp.  p.  C.  S.  ^21.Appeal^Natiee.  It  if 
not  competent  to  an  Appellate  Court  to  reject 
an  appeal  lammarilj,  under  section  421  of  the 
Criminal  Procedure  Code,  without  giving 
the  notices  required  bjr  section  422.  Baha,   884 

Jppeal^  DUniisMcUSon-^ppear* 

onee   of   appellant -^  DiMtriet     Magistrate. 
It  is  not  competent  to   a  District  Magistrate 
to  dismiss  an  appeal  under  section  421  of  the 
Code  of  Criminal  Procedure  on  the  ground 
that  no  one  appeared  to  support  the  petition; 
in    such    a    case     the    District    Magistrate 
must   consider    whether    there    is    su<«clent 
ground  for  interfering  which  implies  judicial 
consideration  on  the  merits.  DaoBHAifKBB.  598 
Jppeal^'  Distmisal —  Non-appeo- 
ramee  of  appellant.    It  is  not  competent  to  a 
Sessions  Judge  to  reject  an  appeal  under  sec- 
tion 421,  Criminal    Procedure  Code,  without 
perusing  the  record  on  the  ground  that  there 
was  no  appearance  for  the  appsllant  either  by 
counsel  or  in  person,  because  if  the  appellant 
is  co^itent  to  leave  the  question  of  admission  or 
rejection   to   be  determined  by  the  Sessions 
Judge  on  the  paperr,  the  Sessions  Judge  is 
bound  to  peruse  them,  and  the  appellant  is  not 
bound  to  appear  a  second  time,  either  by  coun- 
sel or  in  person.  ,Vali  Mabombd.        ...    789 
>{Xof\S1%8ee,  27  sy-^eteione  Judge 
^jippeal^IhJ^c^ion^Enhaneement  of   een- 
tenee.    A  Session  Judge  in  rejecting  an  appeal 
under  section  278  of  the  Code  of  Criminal 
Procedure  has  no  power  to  enhance  the  sen- 
tence. Mathub  Laldas 74 

[X of  IB7%  See.  278),  Indian  Limi- 
tation Jet,  Art  XS^—Appeal^Preeentotion 
afur  time— Hearing  of  appellant^Summary 
rejeeHon.  An  appeal,  presented  after  the 
period  of  limitation,  and  in  which  the  reason 
assigned  for  the  delay  in  its  presenUtion  was 
insnflScient,  may  be  rejected  as  time  barred, 
without  hearing  appellant.  Section  278  oi  the 
Code  of  Criminal  Procedure  does  not  apply  to 

such  cases.  Gulab  Kabim 90 

. (X  of  1872,  Sees.  278,  294, 295)— 

Proeeedings-'^fopiee-'Originals.  No  Court  is 
at  liberty  to  part  with  its  judicial  record  ex- 
cept when  called  by  an  Appellant  Court  or  on 


the  demand  of  a  superior  Court  under  seciiois 
294  or  section  295  of  the  Code  of  Criminal- 
Procedure.  They  must  be  retained  in  order 
to  meet  the  contingency  of  such  legal  :req«iBi* 
tions  being  made.  For  the  purposes  of  any^ 
reference  or  report  to  the  executive  Qovern- 
ment  oopies  of  proceedings  are  sufficient,  but 
for  purpose  of  appeal  to.  or  revision  by,  superior 
Courts  the  originals  are  indispensable.  Pad- 
MANABHA 129 

Cp.  p.  C.  S.  421.  {X  of  1872,  Sees.  178, 
%79)^Penal  Code,  See.  AW-^Whipping  Act 
See,  S'^Distriet  Magistrate— A  ppeal^Seuten* 
ee.  A  Second  Class  Magistrate  convicted  an 
accused  person  of  an  offence  punishable  under 
section  411  of  the  Indian  Penal  Code,  and  sen- 
tenced him  to  a  fine  of  Hs.  50  or  in  default  to 
suffer  45  days'  rigorous  imprisonment.  On 
appeal,  the  IMstrict  Magistrate  altered  the  sen« 
tence  to  one  of  50  lashes  in  lieu  of  the  term  of 
imprisonment  which  the  accused  had  yet  to 
undergo  in  default  of  the  payment[of  the  fine: — 
HeI4,  that  it  was  competent  to  the  Magistrate  d 
the  District  to  so  alter  the  sentence  notwith- 
standing that  the  appellant  had,  as  a  matter  of 
fact,  been  some  days  in  confinement;  but  in 
making  the  alteration,  the  sentence  of  whlf^ 
ping  should  have  been  substituted  for  that 
passed  by  the  Second  Class  Magistrate  and  not 
for  the  remaining  term  of  imprisonment.  Tha* 

...  •••  ...  ..•  ...         IvK 


(  XXV  of    1861,    Sees.    417,  419, 

A2iy~8essions  Judge— Appellant--  Bringing 
before  the  Courts  Appellant  in  jail.  No  in- 
ference drawn  from  sections  417,  419  and  421 
of  the  Criminal  Procedure  Code  nor  any  spe- 
cific provision  of  law  appears  to  authorize  a 
Session  Judge  in  causing  an  appellant  under 
sentence  of  imprisonment  to  be  brought  before 
the  Sessions  Court  at  the  hearing  of  his  appeal. 

AVTOBB  JO0B 2r 

S.  4t2S^Appeal— Notice^  service 

of.  Where  it  is  impracticable  to  give  to  an 
appellant  notice  of  the  hearing  of  an  appeal, 
as  he  cannot  be  found  at  the  address  given  by 
him,  the  notice  or  a  copy  of  it  should  be  left  at. 
the  address  given.  It  is  not  competent  to  an 
Appellate  Court  to  hear  and  decide  an  appeal 
in  appellant's  absence,  simply  because  he  can«^ 
not  be  found  at  the  address  given  by  hin. 
Habi   Nabatar •        M*    89^ 
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Op.  p.  C.  S.428(X  qf  iBS^y-Appeal 
'Vourt  ^Conviction  rev&ned^Betrial,  When 
an  appellate  Coart  rerenei  a  conTiotion  and 
■entence  it  can,  under  secition  428  of  the  Code 
of  Criminal  Procedure,  order  the  appellant  to 
be  retried  bj  a  speeifled  Court  of  competent 
jurisdiction.    Rastubbhai        317 

Oonviction'Sentenee —  J  ppeal-'Pe- 
JuU  Code,  Sees,  328,  147.  The  accused  were 
couyicted  by  a  Second  Class  Magistrate  under 
section  328,  Indian  Penal  Code.  On  appeab 
the  appellate  Court  confirmed  the  conviction 
under  section  828,  Indian  Penal  Code,  and  also 
<M)nvicted  the  accused  of  an  offence  under  sec- 
tion 147,  of  the  Code,  for  which  they  were  not 
tried  bj  the  Second  Class  Magistrate :— H«/<l, 
that  as  the  accused  were  not  tried  for  an  o£fenee 
under  section  147  of  the  Indian  Penal  Code, 
the  Appellate  Court  could  no;  legally  convict 
them  of  it.    Basappa       ...        858 

Disiriet  Magistrate^  Appeal-^By^ 

lianeement  of  8*nUnee.  It  is  not  competent  to 
a  District  Magistrate  to  enhance  a  sentence  in 

appeal.    Natha     618 

Police  inveetigaUon — Conviction,  A 
conviction,  based  on  mere  statements,  made  to 
the  Police  at  the  time  of  the  Police  investiga- 
tion  by  witnesses  who  at  the  trial  gave  an 
entirely  different  story  cannot  be  upheld.  Fula 

J^HANA •  ...  •••  ...  ...      838 

Affdlate  Court  ^Retrial, — S  e  c  - 
tion  428,  Criminal  Procedure  Code,  1882, 
authorises  an  appellate  Court  to  order  a  re- 
trial where  necessary.  Sadabhivb.        ...    988 

It  is  not  open  to  a  Magistrate  to 

affirm  a  conviction  but  to  reverse  the  sentence: 
a  conviction  must  always  be  followed  hy  a  sen* 
tence.  Lakshxibai 545 

S.  428(lXb)  —-4  ppellate     Court 

^Betrial-^ompetent  Court.  Under  the  pro- 
visions of  section  428  (1)  (h\  the  retrial,  if 
ordered,  must  be  by  a  Court  of  competent 
jurisdiction,  subordinate  to  the  appellate  Court; 
the  appellate  Court  cannot  order  the  retrial  to 
proceed  before  itself.  Fakiba 982 

S..428(bXX'  of   1882)— Conwc- 

tiom^ Alteration,    The  accused  was  convicted, 
by  a  Second  Class  Magistrate,  of  house-break- 
ing by  night,  under  section  467,  Indian  Penal 
^  Code.    In  appeal,  the  First  Class  Magistrate 


altered  the  conviction  to  one  under  section  414 
Indian  Penal  Code:^fleM,  (1)  that  section 
457,  Indian  Penal  Code,  applied  lo  a  composite 
offence,  and,  under  section  238,  Criminal  Pro- 
cedure Code,  an  accused  may  be  convicted  of 
any  element  of  the  composite  offence;  (2) 
that  under  section  42)  (b)  (2)  of  the  Code  of 
CrimiLal  Procedure,  it  was  competent  to  a 
Court  of  Appeal  to  record  a  new  finding  and 
sentence.    Balu 29S 

Cp.P.C.  a481  (X  ^lBS2)^Appellant^ 
Death.  Two  persons  were  tried  and  convicted 
by  a  Sessions  Judge  of  criminal  breach  of  trust 
and  sentenced  each  to  one  year's  rigor^^u8  im- 
prisonment and  a  fine  of  Rs.  1,000.  Both  appeal- 
ed to  the  High  Court  against  the  conviction 
and  sentence,  and  one  of  them  died  pending 
the  decision  of  the  appeal.    The  High  Court 
reversed  the  conviction  and  sentence  passed  on 
the  appellant  who  was  alive  but  passed  no  or- 
der as  regards  the  appellant  who   had  died 
since  the  admission  of  the  ^appeal.    The  son  of 
the  sister  of  the  appellant   who  had  died  ap- 
plied to  the  High  Court  that  the  conviction 
and  sentence  passed  on  the  deceased  appellant 
be  reversed  :—JJeW,  that  the  appeal  of  the  de- 
ceased appellant  abated  on  his  death  under 
section  481  of  the  Criminal   Procedure  Code. 
Under  the  circumstances  the  Court  did  not 
thinic  it  should  take  up  the  case  under  its  re- 
visional  powers  as  it  depended  on  appreciation 
of  evidence  and  the  judgment  appealed  against 
was  not  one  of  the  kind  about  which  the  Court 
used  that  jurisdiction  as  a  general  rule.    The 
representatives  of  the  deceased  appellant  had 
their  remedy  by  application  to  the  Qoveroor 
in  Council.    Chabd 707 


' S.  482  (X    q/     lSS%)^Chapter 

XXXII^  Sesiions  Judge  ^  Reference^  Die* 
triet  Magistrate,  Where  an  application  is 
presented  to  a  Court  of  Sessions  under 
Chap.  XXXn  of  the  Code  of  Criminal 
Procedure,  it  has  no  power  to  refer  tbe 
applicant  to  a  District  Magistrate,  whose 
Court  is  one,  not  of  inferior,  bat  of  concurrent 
jurisdiction,  with  the  Court  of  Sessions,  for 
t  he  purposes  of  that  Chapter.    Tajbhai.     525 


Beferenee^  Question   of  law,    A 

reference  to  the  High  Court  under  section 
482,   Criminal    Procedure  Code,   must  be  on 
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ft  qaeation  of  Uir,  •■  diidDgniihed  fro*B  Me 

of  fftct    Shsikb  Ibbahik.         MS 

OP.P.C3.488.  BighCaurt^Jppsal-- 
Review.  The  High  Court  fitting  in  appeal 
cannot  review  an  order  paiied  bj  it  under 
section  438  of  the  Code  cf  Criminal  Procedure. 

Canji •SS 

8.484.   See  MoHim.        ...    7»1 

S.486*  See  BEmsiiai  No  81. 886 

'Distriet  MagietraU—Oegnizanee^ 


Btferenee^High  Cwrt.  A  District  Magis- 
trate has  no  jurisdiction  to  take  cogniiance 
of  the  oouTiction  and  sentence  passed  on  an 
accused  perfon,  who  has  not  appealed  to  him, 
except  by  reporting   it  to  the  High  Court. 

Shuik  MoHiDnr **® 

See  Mahaji ^M 

Compensation — Death    of   the  oe- 

euttd.  Where  a  Magistrate  awarded  com- 
pensation to  an  accused  person,  onder  section 
660  of  the  Criminal  Pf  ocedure  Code,  and  the 
complainant  applifd  to  the  High  Court,  under 
sections  435  and  489  of  the  Code,  the  High 
Coort  declined  to  paFS  any  order  as  the  accused 
had  died,  because  no  order  could  be  passed  to 
the  prejudice  of  a  pe rnon  who  could  not  be 
served   with  a  notice.    Govikda  v.  Kmhav- 

BAO '^* 

Sfe   Haibati 69J 


^  Inqueti  proeeedings^Revision'-nigh 
Cturt,  It  is  not  open  to  the  High  Court  to 
revise  under  section  485,  Crimipal  Procedure 
Cede,  the  inquest  proceedings  held  by  a  Magis- 
trate under  section  174  of  the  Code.  Bataji 
Laxmah. ®*® 

-8.  486  (y  of  l8SV)^MagistraU 


^Conviction  for  minor  offence  —  Seteiont 
Jvdge  ^  Commitment.  Where  an  accused 
person  appears  to  have  committed  culpable 
homicide,  his  conviction  by  a  Magistrate  for 
a -minor  offence  does  not  prevent  his  trial 
for  murder  &c.  The  Sessions  Judge,  if  he 
thinks  there  is  a  prima  faeie  esse,  may  call 
on  the  accused  to  show  cause  why  a  commit- 
ment should  not  be  ordered,  and  may,  there- 
after order  his  commitment  under  section  486 
of  tie  Code  of  Criminal  Procedure,  if  satisfied 
that  there  is  sufficient  cause  for  if. 
IiADXIA ^^" 


Cp.  p.  C.  S.  486.  DittrUt  Ueigittrat^^ 
^8eseionMOtmrt^Btf$r$neeU  the  High  Omatt- 
^LoeeU    Oevemmenf    /\tMt#   JS^eecMiet .    A 

District  Magistrate  is  not  warranted  by  section 
488  of  the  Code  of  Criminal  Procedure  to 
refer  to  the  High  Court  a  caae  in  which  the 
Sessions  Judge  refuses  to  grant  sascfionfor 
the  prosecution  of  certain  persona  for  giving 
false  evidence.  If,  however,  the  District  Ma- 
gistrate is  of  opinion  that  a  failure  of  justice 
has  occurred  be  should  communicate  with  the 
Local     Government    or    .with    the    Public 

Prosecutor.    Bajio.         6S8 

— ' See  Kallu  Sakdu 887 

(XXr  ef  1861,  See.    485)— iV«i| 

Code  (Act  XLV  of  I860),  See.  AW^Sestione 
Court  ^Commitment-^Povf^fr  to  order  oommU^ 
ment.  The  addition  of  the  words  '^Subordinate 
Magistrate  of  the  First  Class**  in  column  7  oC 
the  Schedule  to  the  Code  of  Criminal 
Procedure,  against  section  411  of  the  Indian 
Penal  Code,  takes  the  offence  triable  under 
the  latter  section  out  of  the  operation  id 
section  485  of  the  Code  of  Criminal  Proce* 
dure,  the  intention  of  the  Legislature  being 
that  the  Court  of  Session  should  only  interfere 
in  serious  cases.  The  Court  of  Session 
therefore  cannot  order  the  commitment  of  a 
person  charged  under  section  411  of  the 
Indian  Penal  Code  who  may  have  been  dis- 
charged by  a  Magistrate,  F.  P.  Kamobahd.  4» 

8.  437.    Aheenee  of  complainant 

— Dismieeal  of  complaint-^  District  Magistrair* 
Where  a  complaint  under  section  3S8,  Indian 
Penal  Code,  is  dismissed  by  a  Magistrate  owing 
to  the  absence  of  the  complainant,  the  District 
Magistrate  is  competent  to  deal  with  the  caae 
under  section  487,  Criminal  Procedure  Code. 

DaJTBA  TOTABAM »88 

(Xo*  \^%%)— Discharge-Magistrate 

-'Prima  facie  case^Conclusions  effact — High 
Courts  Bevision— Fresh  complaint.  Where 
a  trying  Magistrate  has  arrived  at  the  con* 
elusion  that  no  prima  facie  case  had  been 
made  out  against  an  accused  person,  the  High 
Court  cannot  command  him  to  arrive  at  a 
different  conclusion  on  the  facts.  If  the  com* 
plainant  has  a  good  case,  according  to  law, 
against  the  accused,  he  may  make  a  complaint 
to  another  Magistrate  who  will  not  be  prevent- 
ed from  inquiring  and  adjudging  by  a  mere 
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•fliflcharge  gf  the  ftociued  in  a  warrant  case. 

Kn^aHRA S09. 

OP.P.C.  S.  487.  Magistrate^Diseharge 
-^DisiTiet  Magistrate.  When  a  District  Magis- 
trate oaneiders  that  a  Magistrate  snbordioate 
to  him  has  improperly  discharged  an  accused 
person,  nnder  section  253  of  the  Code  of  Crimi- 
nal Frocedare,  he  need  not  refer  the  case  to  the 
Bigh  Conrt  bnt  maj  deal  with  it  nnder  section 
437,  Criminal  Procednre  Code.  Raola  Vxbhta. 
...         ..%         ...         •••         ...         •>•         •••  213 


Sub'Diviiional  Magistrate  —  Dis- 
trict Magistrats-^Fsnai  Coos  (Act  XLF 
cf  1860),  Sees,  182,  500^ False  information 
^Master  and  servant— Defamation.  A  Snb- 
DiTisional  Magistrate  can  not  properlj 
withdraw  a  case  specifically  referred  by 
his  superior,  the  District  Magistrate,  nor  can 
the  District  Magistrate  properly  insist  on 
repeated  further  inquiries  without  fresh 
eyidence.  The  serrant  of  an  Abkari  Licenses 
gave  false  information  to  his  master  that 
the  Abkari  Inspector  asked  him  for  money 
and  adulterated  the  liquor  to  get  him  into 
trouble  :—£irs^  that  the  accused  was  not 
guilty  of  an  offence  under  section  182  of  the 
Indian  Penal  Code,  as  his  master  was  not  a 
public    serrant,  though  he  might  be  guil^ 

of  defamation.    Sahtaxam.         315 

'Series  of  disehargeSeriea  of  fur- 


ther in^imry^Fresh  evidence—Sessions  Judge, 
Section  437  of  the  Code  of  Criminal  Proce* 
dure  contemplates  that  the  Court  of  Sessions 
shall  simply  direct  the  Magistrate  of  the  Dis- 
trict, either  himself  or  by  one  of  his  subordina- 
tes, to  make  further  inquiry.  Whea  the  fur- 
ther enquiry  is  into  the  effect  of  the  eyidenee 
already  on  the  record  or  the  testimony  of  the 
witnesses  already  examined,  it  will  usually  be 
desirable  that  the  fresh  consideration  of  the 
complaint  should  be  entrusted  to  a  different 
Magistrate  from  the  one  who  has  already  for- 
med an  opinion  on  the  case.  When  the  fur- 
ther enquiry  involres  the  taking  and  weigh- 
ing of  additional  evidence,  the  function  will 
generally  be  best  performed  by  the  same  Ma- 
gistrate who  made  the  previous  inquiry ; 
though  peculiar  or  prejudiced  views,  or  even 
the  possibility  of  them,may  make  it  more  desir- 
able to  bring  a  fresh  mind  to  bear  on  the  facts. 
,As  was  held  fay  the  Allahabad  High  Court,  the 
131 


power  of  ordering  further  Inquiry  should  be 
**  used  sparingly  and  with  great  circumspec- 
tion.'*    Balkbibhka -    328 

Cp.  p.  C  S.  487.  Magistrate-'PoUce 
repcrt^  Striking  a  case  off  the  register^Sessions 
Judge— Review.  A  Magistrate's  order  direct- 
ing a  case  reported  to  him  by  the  pulice,  under 
section  173,  Criminal  Procedure  Code,  to  be 
struck  off,  is  not  a  judicial  order  dismissing 
a  complaint  or  charging  an  accused  person 
which  can  be  reviewed  by  the  Sessions  Judge 
under  section  437  of  the  Code.    Eambu.      521 


D  istrict  Magistrate—  Ordering 
Jurthtr  inquiry^  It  is  competent  to  a  District 
Magistrate  to  order  a  furthsr  inquiry  under 
section  437  of  the  Code  of  Criminal  Procedure, 
although  he  may  have  declined  to  do  so  on 
a  previous  occasion  in  the  same  matter. 
Kbuhraji 522 


A  Magistrate  having  stopped  a 
Cdse  without  hearing  all  the  evidence  and 
discharged  the  accused  remarking  that  *'to 
affix  the  guilt  to  tne  accused  is  an  impossibi- 
lity" and  ^'there  is  a  certain  mystery  about 
the  whole  proceedings  which  it  appears  im- 
possible to  clear  up,"  and  the  Sessions  Judge 
having  ordered  further  investigation,  the 
High  Court,  in  an  application  for  revisioo, 
applying  the  principles  laid  down  in  Cr.  Bg, 
No.  19  of  1887,  transferred  the  case  to  the 
Court  of  the  District  fiiagistrate  with  per- 
mission for  him  to  send  it  for  trial  to  any 
other  competent  Magistrate  who  has  had 
nothing  to  do  with  the  case.  Vamah  Habi 
Sabmis         926 


(X  of  1872,  S.  i9S)— Magistrate-' 

Complaint-^  DiswMsal—  District  Magistrate 
—Further  inquirg.  When  a  complaint  is, 
under  section  147  of  the  Code  of  Criminal 
Procedure,  dismissed  by  a  Magistrate,  it  is 
competent  to  the  Magistrate  of  the  District 
under  section  298,  to  order  further  inquiry 
and  refer  it  to  the  same  or  any  other  competent 
Magistrhte  subordinate  to  him  under 
section  47.  Batmagibi  Distbict  Maoibtba- 
tb's   Lbttbb  Mo.  3988 90 

-^XXFcf  U6l,See.   436)— May»#- 


trate— Dismissal— Aceused— Previous  eonvic* 
tions  —  District  Magistrate—  Interference^ 
Practice,     Where  a  Subordinate  Magistrate 
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lit  CltM,  dismitiei  a  complaint  preferred 
againit  the  accaied  who^  tboagh  twice 
oonricted  before,  persiitfl  in  commiuing 
hoofe-tmpafs,  the  Hagiitrate  of  the 
Dittrict  cannot  interfere  with  the  order 
ditmissing  the  comrlaint,  as  the  offence  ii 
not  one  of  the  nature  tpecified  in  Section  4S5 
of  the  Criminal  Procednre  Code.  If  a 
complaint  ii  made  to  the  Magistrate  of  the 
DIslrict  in  soch  a  caae,  he  may  proceed 
with  the  trial  himself,  or  refer  it  to  a 
Subordinate  Biagistrate.    Baoho.  ...      28 

Cp.  p.  C.  S.  488(X  of  \SS2y^e$aion$ 
Judge^Acquiital^IHiirict  Mogiitraie^Be- 
fereTiee^Hiifh  Court.  A  District  Biagistrate  is 
not  warranted  bj  sectioo  488  of  the  Code  of 
Criminal  Procednre  in  referring,  for  the 
orders  of  the  High  Conrtt  a  case  in  which  the 
Sessions  Judge,  on  sppea),  acquitted  and  dis- 
charged the  accused.  That  section,  haTing 
regard  to  section  435  of  the  Code,  empowers 
the  District  Msglstrate  only  to  refer  to  the 
■Igh  Court  proceedings  before  an  inferior 
criminal  Court,  which  the  Sessions  Court  is 
not.  If  the  District  Magistrate  thinks  a 
failure  of  justice  has  occurred  in  such  a  case 
his  proper  course  is  to  hare  steps  taken  for  an 
appeal  to  be  preferred  against  the  order  of 
acquittal  by  the  Sessions  Judge.    Bapu....    212 

Diieharge^Distriet    Magistrate^ 

Btferenee,  The  accnsed  was  charged  with 
theft  and  discharged  by  the  Fir^t  Class  Magis- 
trate. The  District  Magistrate  referred  the 
case  to  the  High  Court  i-^Held,  that  the  High 
Court  need  not  interfere  in  a  case  of  mere 
diccharge,  the  Dietrict  Magistrate  being  com- 
petent to  take  steps  himself  Ehould  he  detm  it 
necessary,    SBBmivia 290 

— Dii  trict  Magi9trate^Befer$nce— 
DUtrict  Superivtendent  of  Police,  The  Dis- 
tirct  Magistrate  reported,  the  proceedings  of 
the  Second  Class  Magistrate,  under  Section  438 
of  the  Code  of  Criminal  Procedure,  on  repre- 
sentation of  the  District  Snperintendent  of 
Police,  wbo  had  himself  been  th?  complainant 
in  the  case  before  the  Second  Class  Bilagis- 
tftkU  t-^Held,  that  the  District  Biagistrate 
should  hare  been  guided  ty  the  Criminal  Cir- 
culars p.  15,  Section  42,  and  that  he  had  acted 
irregularly  in  forwarding  with  his  owa  incom- 
plete report,  the  eommnnl  cation  addressed  to 


hhn  by  the  complainant  protesting  against  the 
Seeond  Class  Bfagistrate's  decision.    The  cir- 
cumstance that  the  complainant  holds  oflkc  no- 
District  Superintendent  of  Police  can  gire  him 
CO  right  to  make  any  representation  to  die  Dis- 
trict Biagistrate  in  the  form  of  an  oflldal  letter 
or  memorandum  in  a  case  in  which  he  wat- 
personally  interested ;  nor  can  the  High  Court 
take  such  letter  or  memorandum  into  conai* 
deration      when    dealing    with    the    caae 
Naooo 840- 

Cp.  P.  C.  S.  488.  SessioM  Judgf  Cri- 
minal retunu^OrderingJurther  enquiry — Be- 
ferencfi-^High  Court,  A  Sessions  Judge  who^ 
on  examining  the  monthly  criminal  return  of  a 
Magistrate,  sends  for  the  record  and  proceed- 
ings in  a  case  in  which  an  accused  person  has 
been  conyicted,  cannot  legally  order  any  fur^ 
ther  inquiry  to  be  made.  If  he  thinks  that  any 
further  inquiry  is  neoessary,  he  must  report 
the  matter  to  the  High  Court,  which  alone  has 
the  power  to  order  such  bquiry  to  be  made  in 
such  a  case.    Valav      4or 

SesiioM  Judge^DistHct  Magistrate 

-Sentence — Enhaneement — High  O  our  <— 
Qovemment.  A  District  Magistrate  who  con- 
siders that  the  sentence  passed  upon  an  accused 
by  a  Sessions  Judge  is  inadequate  and  should 
be  enhanced,  should,  instead  of  referring  the 
case  for  orders  to  the  High  Court  under  Fcction 
488,  Criminal  Procedure  Code,  communicate 
with  the  Local  GKivernment  or  with  the  pub]i<* 

Prosecutor.  Kabsan.        601 

Old  offender^Commiital  ^High 

Court,  A  Presidency  Magistrate  convicted 
under  sections  457  and  380  ^  the  Indian 
Penal  Code  an  accused  whom  he  found  to  be  an. 
old  offender  .—Held,  that  the  Blagistraie 
should  have  acted  under  section  488  of  the 
Criminal  Procednre  Code  and  committed  the 
accused  to  the  High  Court.  Gaudasuto.       704 

{Xof  1872,  Sees.  296.  118)-2)w*rtc* 

Magittrate^Superintendent  of  Miee^Btfer^ 
enee.  Section  S96  of  the  Code  of  Criminal 
Procedure  does  not  empower  the  Biagistrate 
of  a  District  to  refer  to  the  Hlsrh  Court  the 
proceedings  of  a  Superintendent  of  Police,  the 
latter  not  being  a  '*Court  subordinate"  to  the 
Biagistrate.  The  Biagistrate  ^  a  District  can- 
not interfere  (except  In  the  way  of  suggestion 
and  advice)  with  the  exercise  of  discretioD' 
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rgiren  to  a  Police  Officer  by  lection  119  of  the 
XTode  to  summoii  wltneMei.  Saihealohaiid.  188 

Op.  p.  C.  S.  488  {XXr  qf  1861,  See. 
-484>—  Siibordinate  MagietraU —  Proeeedinge 
called  for  and  examined—Diitriet  Magistrate 
—^eetions  Judge  ^Jurisdiction,  Where  the 
proceedfngs  of  the  Snborclinate  Magistrate  hare 
baen  called  for  and  examined  bj  tlie  District 
Magistrate,  such  proceedings  of  the  Babordi- 
aate  Magistrate  mast  be  considered  ai  Incor- 
4>oratcdia  the  case  before  the  District  Magis- 
trate and  tan  be  called  for  by  the  Session 
Judge.  In  order  to  the  exercise  by  the  Ses- 
sion Judge  of  his  powers  under  Section  484  of 
the  Code  of  Criminal  Procedure  It  is  not  ne- 
cessary that  any  complaint  should  be  made  be- 
fore him.    Vbijtallabh 55 

S.   489  ^  Bevision  —  Appeal, 


The  High  Court  will  not  interfere  in  revision 
merely  because  the  Sessions  Judge  takes  ar 
different  view  of  the  evidence  to  that  taken 
'by  the  filaflristrate.  Where  an  accused  has 
his  remedy  by  appeal,  but  does  not  choose  to 
exercise  it,  any  subsequent  proceedings  by 
way  of  revision  at  his  instance  are  barred  by 
section  489  (5),  Criminal    Procedure    Code, 

1898.    Shaikh  Ahiar. 977 

(X  of  \SB2)^High  Oourt^Bevi- 
eiom-^  Questions  of  foot.  Section  489  of 
the  Code  of  Criminal  Procedure  confers 
«n  the  High  Court,  as  a  Court  <tf  Bevision, 
the  powers  of  an  Appellate  Court,  but,  in 
the  exercise  of  its  discretion,  it  will  refuse  to 
interfere  in  regard  to  findings  of  fact, 
except  on  very  exceptional  grounds.  Mahi>- 
;MJJ>    HUBAH.  •-         S44 

High  Court — BevisUm'^Presh  eoi- 
dence^Enhancement,  Bvldence  of  previous 
convictions  discovered  after  the  trial  does 
not  justify  the  High  Court  in  enhancing  a 
sentence  in  the  exercise  of  its  rcvisiooal  power. 
Nahna 457 

High  Oomi^  Remsum  —  5#Bt6w— 
Fresh  evidence.  The  High  Court  cannot 
review  an  order  made  in  the  exercise  of 
its  re  visional  jurlsdlotion ;  and  it  would  not 
•4o  so  on  the  ground  of  discovery  of  fresh 
erldenoe,  since  the  Police  ought  to  have 
produced  the  evidence  of  previous  convictions 
at  the  trial.    Chimaba 458 


CP.P.C3.480.— ^t^^  Oouri^B&vision^ 
Fresh  evidence-^Bnhaficeinent,  Evidence  of 
previous  conviction  discovered  after  the  trial 
does  not  justify  the  High  Court  in  enhancing  a 
sentence    in    the    exsrcise    of   its  revisional 

powers.     BLiBiM 461 

District  MagistratC'^essions  Judge 
'^Btvision.  Where  no  special  ground  is 
sho^n  by  a  District  Magistrate  for  applying 
to  the  Hign  Court  for  an  order,  under  section 
487  of  the  Code  of  Criminal  Procedore,  report 
should  be  made  in  the  first  instance  to  the 
Court  of  Sessions,  which  has  concurrent 
revisional  jurisdiction  with  the  High  Court 

under  that  sectioa.    Qambhib 499 

See    Bald  Nasib 587 

— BeviHon — ff  ig  h  Oourt^^utisdiC" 

tion.  Although  seed  in  439  of  the  Code  of 
Criminal  Procedure  does  give  the  High  Court 
power  to  call  for  cases  not  only  on  judicial 
information  but  also  "  which  otherwise  come 
to  its  knowledge,"  yet,  in  most  circumstances, 
it  is  a  right  practice  that  Judges  should  be 
moved  in  open  Court.    Abdul 577 

High  Court — Bevision — Question  of 
fact*  Although  the  High  Court  is  generally 
reluctant  \t  interfere  in  revision  on  a  matter 
of  fact,  it  will  interfere  where  a  Court  has 
taken  a  wrong  view  of  the  facts  through  an 
error  in  law  e.  y.,  where  it  places  the  burden 
of  proof  on  the  accused  contrary  to  the  prin- 
ciple illustrated  by  section  101  of  the  Indian 
Bvideiice  Act,  187i.  Naobsh  Vaunath.  794 
*  High  Court^Bevision-^A  ppeal. 
The  High  Court  is  cautions  in  the  use  of  its 
jurisdiction  to  try  questions  of  fact  In  revision, 
especially  where  the  suitor  has  a  right  to  this 
relief  by  appeal.  Except  when  It  uses  express 
language  as  in  sections  4U  and  418,  the  Cud  3 
of  Criminal  Procedure  does  not  provide  for  the 
admission  of  an  appeal  for  the  limited  purpose 
of  reviewing  only  a  part  of  the  sentence.  If  the 
appeal  is  admitted,  the  appellant  has  a  right 
to  have  the  whole  merits  dealt  wlthl^  the 
Judge  in  solemn  form,  and,  as  the  close  of  the 
hearing  of  the  appeal  is  the  time  at  which  the 
Judge  has  to  proceed  to  judgment,  any  opinion 
that  he  may  have  expressed  before  sitting  to 
hear  the  appeal  must  not  be  allowed  to  prejudi- 
ce the  express  right  of  the  appellant  to  a  deci* 
sion  on  all  the  Issues  raised.    The  High  Court 
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ir ill  direct  the  rehearing  «f  an  appeal  where 
justice  has  not  been  adminiitered  acoording  to 
law,  each  amiBsion  being  prejadicial  to  Iht 
prisoners.    Daodv  Gakoabam 8S6 

Cp.  p.  C.  S.  489.  Subordinate  Courts 
JP\irjury^Scmetim^High  Court,  The  High 
CoQTt  has  jurisdiction  to  deal  in  rerislOTi  with 
an  order  passed  hj  a  Sobordinate  Court  under 
section  476,  Cj  iminal  Procedure  Code,  direct- 
ing sn  enquiry  into  an  alleged  offence  punish- 
able under  section  193  of  the  Penal  Code,  read 
with  section  S49  of  the  Indian  Succession  Act, 
NvssnwAirji  Shibiabji 895 

(X  of  \%72,  Sees.  297,460)— Jccta^d 


—  Improper  aequittai  —  Mogietrate  —  Sigh 
Court — Revision  —  Appeal  ^  Local  Oovem' 
fnent—Proeedvre.  Where  an  accused  person 
has  been  iv.properlj  acquitted  hj  a  Magistrate 
bavlDg  jurisdiction,  the  High  Court  will  not 
interfere  in  the  exercise  of  its  powers  of 
reviEion  and  order  a  retrial  on  a  fresh  charge 
(sections  997  and  460  of  the  Code  of  Criminal 
Procedare).  The  proper  remedy  in  such  a 
ease,  appears  to  be  for  the  Local  Gbvernment 
to  direct  sn  appeal  under  section  272  of  the 
Criminal  Procedure  Code.    Pibkhan...      75 

^—  Practiee^'  Appeal  ^  Emhaneement 
of  sentenee^I^otice,  When  the  proceedings 
are  called  for  on  appeal  solely  .with  a  view 
to  enhance  the  sentence  notice  to  that  effect 
should  be  given  to  the  appellant  and  to  the 
District  Magistrate.    Natba 179 

(X  of  1S72,  See.    297) -^  Seenon 

Judges  Jury—Charge  to  the  Jury.  A  ScmIous 
Judge,  in  summing  up  to  the  Jury,  should  be 
^areful  to  FCt  out  the  evidence  foUy  and  should 
record  in  his  charge  what  evidence  he  does 
read  to  them.  Baswabtafpa  Lxbgappa...    917 


(X  0/1872,  See$^  297,  283)— $ve^ 

Hon  of  fact— High  Court.  The  High  Court 
in  the  exercise  of  its  revisional  powers, 
under  section  297,  Criminal  Procedure  Code, 
does  possess  the  power  of  upsetting  a  finding 
of  fact  by  the  Lower  Court  on  the  giound  of 
misappreciation  of  evidence  but  it  has  been 
the  uniform  practice  of  the  Court  not  to 
exercise  that  power,  except  for  some  very 
extraordinary  reason.  The  eirenmstance 
that  the  Court  itself  might  or  wonld  have 
oome  to  a  difiertnt  conclusion  is  not  tueh 
a  reason.    An  officer,  appointed  a  Magistrate 


of  the  First  Class  for  a  whole  District, 
but  put  in  charge  bj  the  DUtrict  Magistrate 
of  parHcnUr  Talakas  only,  U  not  wilbsat 
jurisdiction,  if  he  inquires  into  or  tries  s^ 
ease  in  another  Talui^a  of  the  same  DistHet 
An  order  of  the  District  Magistrate  directins 
the  First  Class  Magistrate  to  take  up'  a  cm» 
in  unnecessary.  An  irregularity  In  the  condiet 
of  an  inquiry,  eventhough  suiBciently  serieti 
to  induce  the  High  Court  to  annul  a 
commitment,  is  not  sufficient  to  justify  the 
annnhnont  of  the  trial  after  thd  eommitmeit 
had  been  made  and  a  trial  had  upon  it, 
unleae  the  irregularity  has  caused  afaihte 
of  justice    by   prejudictng    the    accused   it 

his  defence.    Jaxsbbdji. iTf 

Cp.  p.  C.  S.  4p64.—  Unsoundnesi  ofmUii 
—Civil  Surgeon^ Magistrate.  If  after  i]ll|lli^ 
lug  into  the  fact  of  the  unsoundness  of  nisa 
of  the  accused,  and  examlniuflr  the  QvU  St^ 
geon,  the  accused  appears  to  be  insane,  and 
unable  to  understand  questions  and  to  retail 
intelligible  replies,  the  Magiatrate  siioald 
follow  section  464  and  not  section  841  and 
should  act  on  his  opioion  under  section  466  tf 
the  Code  of  Criminal  Procedure.  Kkt^n^k  sn 

S.  466.    See  Kasima.     ...   m 

S.  476.  Sanction   to  Proeeeut^ 

Committal  to  a  Magistrate —  Smhordiaett 
Judge^s  power  te  try  the  case  himseff  When 
a  Subordinate  Judge  being  of  opinion  that  cer- 
tain documents  produced  before  him  were  for* 
geries,  sends  the  case  against  the  applicants  to 
be  dealt  with  by  a  First  Class  Magi^ate  uader 
section  476,  Criminal  Procedure  Code,  and  the 
Magistrate  discharges  the  accused  under  see* 
tion  209,  the  Subordinate  Judge  is  not  entitled 
to  revive  the  proceed! n^ts  against  them  under 
section  478,  Criminal  Procedure  Code.  It  is 
clearly  stated  in  Section  478,  Criminal  Proea- 
dure  Code,  that  the  procedure  therein  pre»<^ 
cribed  is  only  alternative,  that  is  to  say,  tliat 
the  Court  may  itself  proceed  under  it  instead 
of  sending  the  case  to  a  Magistrate  under  see> 
tion  476,  but  the  section  gives  ao  power  tea 
Court  in  fWure  of  one  to  adopt  the  other  vedi 
of  proeednre.  Rao/i  MesaaBWAB.       ...  951 

Chap.  XVI^DietHetJudge-JmiS' 

diction.  A  District  Judge  cannot  direct  the 
arrest  and  prosecution  of  person  under  sestMn 
411,  Indian  Penal  Code,  as  aneh  an  older  Isnst 
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warranted  hj  the  prorisions  of  seetions  196 
and  476  of  the  Code  of  Criminal  Procednre.  If, 
in  the  hearing  of  a  case  before  him,  hpt  thinks 
that  some  one  iboald  be  proceeded  against 
under  aection  411  of  the  Indian  Penal  Code, 
he  can  proceed  under  Chapter  XVI  of  the 
Code  of  Criminal  Procedure.  Ybiixatrjl- 
>"^^ 515 

Op.P.C.  S.  ^rreSanctum-^Subordinate 
Judge^BepoTt  of  the  haUif-^Inqmriei,  necet- 
9itif  rf  making.    A  Subordinate  Jadge  acting 
upon  the  report  of  a  bailiff  that  he  was  obstruct- 
ed in  execating  a  warrant  of  altochmenf,  gaye 
sanction  for  the  prcsecution,  of  the  persons 
obetructiog,  under  section  186,  Indian  Penal 
Code,  without  making  a  preliminary  inquiry 
into  the  truth  or  otherwise  of  the  report  and 
sent  the   case  to  a  First  Class  Magistrate  for 
trial  under  aection  476  of  the  Criminal  Pro- 
cedure Code  :^H0//l,  that     the    Subordinate 
Judge  woald   have  better   complied    with  the 
requirements  of  Section  476  of  the  Code  of 
Criminal  Procedure,  if  before  acting  on  the 
mere  report  of  the  bailiff,  he  had  made  an 
enquiry  of  his  own,  bat  having  regard  to  the 
provisions  of  section  637  of  the  Code  and  the 
fact  that,  under  the  circumstances,  the  most 
prompt  disposal  of  the  case  was  likely  to  be  in 
the  Court  of  the  Magistrate,  it  was  not  necessary 
to  Interfere  in  revision  even  if  the  Court  had 
power  to  do  so.    Sadabhiv.       ...        ...    701 


S.  478(XXro/1861,5«c.  178)— 

Indian  Penal  Code,  Sec*  465  —  Forgery  — 
Small  Oauae  Court  Judge^OommiUMnU  A 
Small  Canse  Con rtJudg",  in  hearing  a  suit, 
considered  that  a  certain  parson  had  made 
a  false  document  and  committed  him  to  take 
his  trial  before  the  Session  Court  for  forgery, 
under  section  465  of  the  Indian  Penal  Code  : 
Held,  that  the  commitment  was  illegal  the 
ofiVsnce  of  fofgery  not  having  been  perpetrated 
in  the  presence  of  the  Judge.  Chotalal 
Jhavbb 3X 

—  S.  4i80^Jppeal'^esMi(ms  Judge. 

A  Sessions  Judge  cannot  decline  to  interfere 
on  appeal  merely  because  in  his  opinion  «*the 
matter  isa  mere  trifle."  He  U  bound  to  hear 
the  appeal  and  to  come  to  a  finding  whether 
the  conviction  is  legal  or  illegal.   Jivaohbax 

KlBHAVEAM ^  .,.      ,7a 


Ol».P.  O.  8.  4i82.-'Oontempi  tfOouri-^ 
^agietraie^Qffence^  Presence  of  the  Magie- 
trate-^urisdieHon,  Commitment  to  another 
Magistrate  is  necessary  in  all  cases  of  con- 
tempt save  where  such  contempt  is  commit$«>d 
in  the  presence  or  view  of  the  Conn  first 
taking  notice  of  it,  and  imprisonment  without 
option  or  fine  in  excess  of  Rs.  200  is  not  deemed 
requisite.    Atmabam  Govimd 64 

S.  488  (X  qflSS2)^JIfamtenane6 

'-Order  ^Adultery.  Adultery  subsequent 
to  an  order  for  maintenance  disentitles  a 
wife  to  claim  a  continuance  of  the  maint* 
e nance  and  entitles  the  husband  to  apply 
for  a  cancellation  of  the  order.  Totauam.  353 

MaiMenanee^Enforoing  the  order 
-^Breaking  open  the  door.  A  Police  Officer 
in  executing  a  warrant  to  levy  the  amount 
of  maintenance,  under  section  488  of  the 
Code  of  Criminal  Procedure,  can  break 
open  an  inner  door  of  the  house  of  the 
person  against  whom  the  order    is    made. 

BaBA  BAOkuBATH 481 


Court  Fees  Act,  Seh.  //,  Art,   I  (6> 

Maintenance  ord^r.  An  application  made  to  a 
Magistrate  to  enforce  payment  of  maintenance 
already  awarded  under  section  488,  Criminal 
Procedure  Code,  is  chargeable  with  a  fee  of 
eight  annas  under  Schedule  II,  Article  1 
{b)  ^  Act  Vn  of  1870.  The  Court  cannot,, 
under  section  81  ef  Act  VII  of  1870,  order 
the  defaulter  to  repay  to  the  complainant 
the  fee  so  paid  on  the  application,    Pau.    48S 

Maimtenanee,  order  of— Breaches  of 
order — Imprisonment— Magistrate.  Where  a 
claim  for  accumulated  arrears  of  maintenance 
for  several  months  arising  under  several 
breaches  of  an  order  for  noaintenance  is  dealt 
with  in  one  propeeding,  the  Magistrate  acting 
under  section  483,  Criminal  Procedure  Code» 
has  no  power  to  pass  a  heavier  sentence  m 
default  than  one  month's  imprisonment,  as  if 
the  proceeding  related  to  a  single  breach  of  the 
order.    Pamdu  Mahadu 801 


(Xo/  187S,  See.  5U)—Maintenanee 
-Advance.  A  Magistrate's  order  directing 
the  payment  of  maintenance  allowance  in 
advance  from  the  date  of  the  Magistrate's 
order  is  legal.    Shiddu  Vitboji.         ..•    18» 
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Op.  p.  CJ3. 4BB^Aet  XXF  qf  1861,  «t.  l  b«  of  a  parelj  forautl  character  and  great 
51^6).    Maintgnance-^econd  mairriage^Crm-  \  Inconfenlence  would   remit  from   his   beiag 


elty^Liffing  t^parate^Wffe.  A  wife  cannot 
refaw  to  live  with  her  hniband  on  the  gronnd 
that  he  has  contracted  a  second  marriage;  the 
«an  only  claim  maintenance  In  cases  where  she 
<5an  prove  that  her  hnsband  has  hahltuallf 
treated  her  with  cruelty.    Pubushotak  ...    7 

S.  490  [Xdf  IBS'iy^Maintenanee 

^Ordtr—Plaee  qf  enforeemitt^—JuHsdieiion. 
The  Second  Claes  Magistrate  of  a  place,  where 
the  hnshand  is  at  the  ilme,  Is  competent  to 
enforce  the  order  for  maintenance.  Ubhai.  288 

S.494(X  of  1882)— Ri6«c  Fro- 

ieeutgr^Oharge-^  Withdrowal—  AMsestorg— 
Beeording  of  opinions, —Th^  accused  was  char- 
ged with  the  offBuce  of  colpahle  homldde  not 
amounting  to  murder  and  on  the  Public  Pro- 
aecutor  having,  with  the  consent  of  the  Court, 
withdrawn  from  the  prosecution,  was  acquit- 
ted and  discharged  by  the  Sessions  Court  after 
taking  the  assessors'  opinions  on  the  evidence 
recorded  In  the  case;— HtfJd,  that  the  Public 
Prosecutor  having  withdrawn  from  the  prose-  | 
cutlon  with  the  consent  of  the  Court,   an    ac- 
quittal should    have  been   recorded    without 
taking  the  opinion  of  the  assessors.    An  acquit- 
tal was  a  matter  of  right  to  the  accused,  whate- 
ererthe  opinions  of  the  asiessors  might  be. 

Cbbmbabafa 807 

S.407(Xo/  1882>-Ba«— I>M«r*. 

Hot^^Magistrate^High  OouH.  The  High 
0»urt  would  be  very  cautious  In  Interfering 
with  the  dbcretlon  of  a  Magistrate  about  ball 
under  section  497,  Criminal  Procedure  Code, 
in  a  case  where  the  prosecutloB  after  the  In- 
quiry before  the  Magistrate  has  begun  does  not 
tender  evidence  that  the  accused  has  some  guilty 
connection   with    the    non-bailable    offence. 

LlKSHMAir  Sahgob.  89S 

8.  612(X  of  1872,  #.  827)-i?t)t- 


denee  Jet  (/<i/'1872).  See.  38  —Medical  witness 
-^StDomination^ Absence  of  accused.  Except 
in  the  case  provided  for  in  section  327,  Cri- 
minal Procedure  Code,  the  examination  of  a 
medical  witness  taken  In  the  absence  of  the 
accused  is  inadmissible  in  evidence  in  a 
criminal  trial.  When,  however,  there  Is  al- 
ready sufficient  prima  facie  evidence  to  war- 
rant a  commitment  to  the  Sessions  Court,  and 
She  evidence  of  the  medical  officer  is  likely  to 


summoned  to  a  Magistrate's  Court  at  a  distance 
from  the  Sudder  sutlou,  the  examination  seed 
not  betaken  before  the  Magistrate,  but  the 
attendance  of  the  medical  oflker  before  the 
Sefslons  Court  should  be  ousured  by  the  com- 
mitting Magistrate.  Under  all  other  clrcum* 
stances  the  Magistrate  should  Invariably  record 
the  evidence  of  the  medical  officer  before  him- 
self.    Thb    Kaiba     DisiBiOT  Maoistbatb's 

Lbttbb  No.  94 81 

Cp.  C.  p.  S.  618.  See  Fata.       ^    671 

S.614(X   of  1882)^B(md-^oii- 

struction.  The  accused  bound  hlmielf  to  appear 
on  the  17th  January,  1890,  or  until  the  disposal 
of  the  case.    X  executed  a  bond  as  surety  for 
the  accused's  appearanee  *'at  the  aforesaid 
Court  on  the  aforesaid  date,"  but  the  bond  was 
not  in  accordance   with  Form  III  of  Form 
XLII,  prescribed  by  Schedule  V  of  the  Code 
of    Criminal     Procedure,   there     being    no 
provision  In  It  for  the  continued  attendance 
of  the  accused  until  otherwise  directed  by  the 
Court  or  for  the  accused's  attending  "on  ever/ 
day"  of  the  Inquiry.    The  accused  did  not 
appear  on  the  3rd  June  1890  to  which  day  the 
hearing    was    adjourned :— ffskf,    that  the 
surety* bond  must  be  construed  and  as,  accord- 
ing to  the  grammatical  construction  of   the 
bond,  X  did  not  bind  himself  to  secure  the 
attendance  of  the  accused  on  any  date  other 
than  the  17th  Janpary   1890,  X's  bond  was 

not  forfeited.    Jodhbaj 547 

(XXr  qf   1861,  Sec.  293)— Mo/is* 

trater-^UitigaUing  penaftp-— Personal  reeognh 
tones,  A  Ifagistrate  has  no  power  under 
section  293  to  mitigate  the  penally  entered 
In  a  personal  recognizance-bond  to  keep 
the  peace.  The  penalty  must  be  enforced 
to  Its  full  amount.   Kuohba    Pbbmohard.    20 

S.516(X  of  1882)-Ftr#t    Class 

Magistrate—District  Magistrate^  Appeals, 
A  First  Class  Magistrate,  not  being  a  District 


Magistrate,  has  no  jurisdiction  under  sectloa 
515,  Criminal  Procedure  Code,  to  heir  an 
appeal  agslnst  an  order  of  a  Second  OlasB 
Magistrate  under  section  514  tf   the  Code. 

Sambhaji 384 

bl7 -^Disposal  of  property-^Ma^ 

gistratS'-' Jurisdiction.    It    is  not    competeBi 
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to  a  Magistrate  to  pass,  before  a  trial  is 
eoDclnded,  an  order  disposing  of  the  property 
In  refrpect  to  which  an  offence  is  committed. 
Section  517,  Criminal*  Procedare  Code, 
provides  that  snch  an  order  shall  not  be 
carried  oot  at  once  in  cases  which  are 
appealable.    Vjlljx  Mahombd 957 

Cp.  p.  C.  S.  bl7— Disposal  of  property 
-—Magistrate,  Under  section  517  of  the  Code 
of  Criminal  Procedure,  a  Judge  has  no  juris- 
diction to  make  an  order  for  the  disposal  of  the 
proper^  unless  he  dnds  that  some  offence  ap- 
pears to  bare  been  committed  regarding  it 
or  it  has  been  used  for  the  commission  of  some 
offence.    Usman  Gulmahombd 981 


{Xof  lS%Z)''B£agistrate'^Pr0perty 

^Disposal.  A  MsgiFtrate  is  justified  by 
section  528  of  the  Code  of  Ciimiual  Procedure 
in  making  an  order  to  deliver  the  property 
to  the  complainant  where  the  property  is 
alleged  to  be  stolen  and  it4  seizure  by  the 
Police  is  reported  to  the  Magistrate.  Abmbd 
Sahbb*        ... 355 

Disposal  qf  property.    Section  617 

of  the  Code  of  Criminal  Procedure  must  be 
limited  to  tbe  offence  actually  under  investi- 
gation. Property  used  for  the  commission 
of  any  offence  not  under  investigation,  or 
property  regarding  which  no  offence  under 
investigation  appears  to  have  been  committed, 
cannot  be  disposed  of  by  an  order  under  the 
section.    Ambjl  Nathv 500 

M<mey  produced  in  Cowrt—Ditpo- 

sal,  order  cf-^Magietrate,  ditoreUon.  Where 
no  offence  appears  to  have  been  committed 
regarding  the  money  produced  in  a  case, 
the  Magistrate  is  entitled  to  refrain  from 
making  any  order  under  section  517, 
Criminal  Procedure  Code,  but,  if  necessary, 
proceedings  may  be  uken  under  section  583 
of  the  Code.    Qopala 586 

-See  BmsBx 688 

S.  618(X  of  lSB2)^Jvdg9^  Dispo- 
sal oj  property.  An  order  of  reference  under 
section  518  of  the  Code  of  Criminal  Procedure 
can  be  made  only  in  respect  of  property  regar- 
ding which  any  offence  appears  to  have 
been  committed  or  which  has  been  used 
for  the  commission  of  any  offence.  Qimji.  496 


Cp.  p.  o.  s.  610  (X  of  imy^ichn 

property^Irmoeent  mortgagee^Ptiyment  to 
the  mortgagee  out  of  fims.  In  a  conviction 
under  section  880,  Indian  Penal  Code  the 
Magistrate  ordered  Rs.  28  to  be  paid  unt 
^  the  fine  to  an  innocent  mortgagee  who- 
had  advanced  money  to  the  accused  on  the 
stolen  property:^ H«W,  that  sections  519 
and  545,  Criminal  Procepure  Code,  were 
not  applicable  as  no  injury  was  caused 
to  the  mortgagee  by  the  off.nce  committed. 

^""^ ^        631 

• S.  628.   See  Gopala.     ...    586 

— - — S.626-^j>/)<!fl/-2>oni/sr.  The 
High  Court  can  transfer  actual  appeals  only  - 
it  cannot  direct  that  appeals  that  may  be  filed 
in  future  should,  when  filed,  not  be  heard  by 
the  authority  to  which    they  are  presented. 

^^"^-        ' 97S 

,  " i^  ^\ ^^^^h-Magisirate^Preiu^ 

dioe^lransfer.  Unless  some  cause  is  shown 
for  believing  that  a  Magistrate  is  likely  to  be 
prejudiced  or  influenced  by  any  improper 
motive  in  the  decision  of  a  case,  the  High 
Court  will  support  such  Magistrate.  It  is 
highly  improper  by  transfer  of  a  ca»e  from 
his  Court  to  'throw  a  gratuitous  slight  on  the 
Magistrate.    Vishwu.      ...  o«« 

'^ansfer  of  ease-^  Magistrate  — 

Bios-Practice.  To  justify  a  transfer  of  casa 
from  a  Magistrate  it  mnst  be  established  that 
the  Magistrate  has  buch  a  substantial  interest 
in  the  result  of  the  hearing  as  to  make  it  likely 
that  he  has  a  real  bias  in  the  matter.  The 
fact  that  a  Magistrate  has  been  served  with 
notice  of  action  because  of  his  surrender  of 
some  goods  seized  in  the  rase,  does  not  consti- 
tnte  a  bias  sufficient  to  warrant  a  transfer 
Hydmallt gQ5 

Transfer^  Trials  Jury^High 

Court.  Where  an  accused  made  a^  applica- 
tion for  transfer  of  a  trial  on  the  ground 
mentioned  in  clause  (d)  Section  526,  Criminal 
Procedure  Code,  the  High  Court  transferred 
the  case  to  its  if,  and  directed  under  section 
267  of  the  Code  that  the  trial  before  it  be  by 
Jury,  under  the  circumstances  of  the  case. 
Kashinath  VAMAZr   LlLE 927 

Q*B2a— District  Magistrate^ 

Transfer^NoHee.  A  District  Magistrate 
fthould  give  Lotice  to  the  parties  before  order* 
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ing  a  tranif ir  of  oaie  ander  aeeii*!!  6S8,  Cri- 
minal Proeednre  Code.  The  District  liagit- 
trate  ii  not  justified  in  trantf  erring  a  case  from 
one  place  to  another^  on  tlie  gronnd  that  the 
com plai Dint  is  a  man  of  importance  at  tlie 
former  place.  Batasji  Pbamji.        ...        974 

Cp.P.O.  8^28— ^VaiK/er— Notftf«— Bw- 
i<mal  allegatumi.  It  is  highly  inexpedient  to 
transfer  a  case  from  one  Magistrate  to  another 
after  the  prosecution  has  closed  and  the  defen- 
ce has  began,  withont  giving  notice  to  the 
complainant  or  recording  any  reasons  for 
snch  transfer.  When  personal  allegations 
are  made  against  a  trying  Blagistrate  io 
support  of  an  application  to  transfer,  a  District 
Magistrate  need  not  interfere  unless  soch 
allegations  are  clearly  established.  Maha- 
BHU ^        ••«    590 

"Transfer  qf  ease^NoHee.  An  order 


under  section  528  of  the  Code  of  Criminal 
Procedure,  for  the  transfer  of  a  case  from  the 
Court  of  one  Magistrate  to  the  Court  of  another 
Magistrate,  should  not  be  made  on  the  es 
parte  representations  of  the  complainant  only 
but  notice  should  be  giren  to  the  aooused 
before  making  the  order,  as  the  order 
might  operate  to  the  prejudice  of  the 
accused.    Mulubuai 655 

Tram/er  of  a  ease—NoHee.    When 

an  application  for  the  transfer  of  a  case  from 
one  Court  to  another  is  made  the  order  of 
4rantfer  onght  not  to  be  madSM?  jMir^  and 
witliont  notice  to  the  other  side.  Kbisbna 
AXABT  Pai •«•        ...    877 

-^XXF  flflWh  See.  S^)^lHstriet 


Magistrate'^  Bef erring  a  ease  for  trial-^ 
Withdrawal  of  the  ease,  A  District  Magis* 
trate  cannot  refer  any  case  for  trial  to  a 
Magistrate  Full  Power  unless  he  has 
withdrawn  it  from  some  Court  subordinate 
to  him  under  section  86  of  the  Code  of 
Criminal  Procedure.  Taiwa  Magistbatb'b 
LlTTBB 84 

S.  687(2:   of  1882)— ^ccifssrf— 

Evidence  in  his  presence — Abseonding^^Con' 
viction  and  sentence  in  his  absence.  An  accus- 
ed was  present  throughout  a  trial  whilst  the 
evidence  was  taken;  but  having  thereafter 
absconded,  the  Magistrate  passed  sentence 
dopn  him  in  his  absence,  and  on  this  re-arrest, 


re-pronounced  his  judgment : — Held,  that  tht 
case  might  be  regarded  as  falling  uoder  sec- 
tion 5S7  of  th;  Code  of  Criminal  Prscedare, 
at  least  for  the  purposes  o(  a  review  not  sought 
by  the  accused;  but  that  the  Magistrate  should 
not  have  pronounced  juigment  in  the  absence 
of  the  accused.    Gbotibam 8SS 

Cp.  p.  C.  S.  587-^Krf^e— /ary— C*or- 
ge — Mis iireetim ^Accomplice,  evidence  ^- 
CorroboroHoi*  The  omission  by  a  Jadge  to 
direct  the  Jury  in  his  charge  that,  althoogh 
a  conviction  upon  the  nnoorrobo rated  eviden- 
ce of  an  accomplice  is  valid  in  law,  it  is  dan- 
gerous tocon/ict  a  prisoner  on  such  evidence 
alone,  and  that  they  must  look  for  corrobora- 
tion of  it  io  material  particulars  from  inde- 
pendent sources  in  the  case,  is  an  error  of 
lav,  which,  if  it  materially  prejudiced  the 
prisoner,  justifies  the  High  Court  in  setting 
aside  the  verdict.    Kama  466 


Sessions   Judge^Appeal^BstrM, 

Where  the  evidence  recorded  by  the  Magistrate 
b  as  full  as  the  law  required,  and  where  there 
is  no  irregularity  of  procedure  or  defect  is 
the  enquiry  necessiuting  retrial,  it  is  not  com- 
petent to  a  Sessions  Judge  on  appeal  to  order 
retrial.  He  must  consider,  on  the  evidence 
given  before  the  Magistrate,  whether  the  con- 
viction can  be  sustained,  or  the  accused  is  entitl- 
ed to  an  acquittal.    Magahlal 580 


-See  Sjj>ABmiY.,^ 


...    701 

District  Magietrate-^Commitmeni, 

order  of^SoUce^Irregutarity.  Where  a  Dis- 
trict Magistrate,  being  of  opinion  that  an  ac- 
cused person  is  improperly  discharged  hy  a 
Subordinate  Magistrate,  makes  an  order  to 
commit  him  to  a  Court  of  Sessions  without 
giving  any  notice  to  the  accused,  but  the  com- 
mitting Magistrate  before  so  doing  issues  the 
notice,  the  irregularly  of  the  District  Magis- 
trate comes  within  the  terms  of  and  is  cured  by 
the  provisions  of  section  587,  Criminal  Pro- 
cedure Code.    Rabha 899 


S.  541(X  0/1882)— PHsofw  Jet 

See,  60  (t)— Pn#o«s»-'«  Aei^Imprisonmem-^ 
Liferent  Jails—  Judge-^  Local  Oovemmont, 
There  is  no  law  empowering  a  criminal 
Court,  passing  a  sentence  of  imprisonment,  to 
divide  the  imprisonment  between  different 
jails.    It  would  seem  from  section  641,  Orimi- 
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oal  Pf^cedore  Code»  SmUoi  «0  (f>  «r  the 
PrltimAet,  ISMyand  PrlMMr'i  Aol,  1871, 
that  t  hit  power  h^Iongs  to  the  LomI  Gore  r  n- 
mentand  the  Inspeetor  General  of  PriMai* 
Badha.        ...        * 887 

Cp.P.  C.  S.545(Xo/1882)— Ooffi2?c»#a- 
fion — Fine,  Under  section  545  of  the  Code  of 
Criminal  Proce<]are,  an  award  of  compensa- 
tion cannot  he  made  in  addition  to  the  fine 
imposed,  bat  must  be  made  payable  out  of  the 
rfne  itself.    Dhakji 196 

OMructioTis     ^'    Fair    Way$  Jet 

(XFIof  isn,)^0ompensation.  The  accused 
was  ordered  by  the  Superintendent  of  the 
coast  g^rd  aervioe  to  remove  certain  fishing 
stakes  and  of  his  failing  to  comply  with  that 
order  he  was  convicted,  under  section  288 
of  the  Indian  Penal  Code,  and  sentenced 
to  pay  a  fine  of  Bs.  90,  of  which  Rs.  15  were 
awarded  by  the  llagistrate  to  be  paid  to 
the  complainant,  the  coast  guard,  to  cover 
the  expenses  of  removing  the  sUkes:— fle^, 
that  the  case  not  having  been  dealt  with 
under  the  Obstructions  to  Fair  Ways  Act, 
the  order  of  compensation  was  illegal, 
the  same  not  coming  within  the  terms  of 
section  545  of  the  Code  of  Criminal  Pro- 
cedure.   Bhikabi  241 

S44  Bamia 817 

Compeniation^Fine-'^epmrate  or* 

der.  When  expenses  properly  incurred  in  the 
prosecntion  of  a  criminal  charge  are 
ordered  to  be  paid  by  the  accused  under 
section  545  of  the  Code  of  Criminal  Proce- 
dure, such  expenses  should  be  paid  out  of 
the  amount  of  the  fine  imposed;  a  separate 
order  for  such  expenses  is  improper. 
Saoliabam.  841 

Compensation — Bepayment    of  the 

suvi  differed  Jor  bribery.  A  Magistrate,  acting 
under  section  545  of  the  Code  of  Criminal 
Procedure,  cannot,  in  awarding  compensation 
oat  of  the  fine  imposed  upon  the  accused,  order 
the  payment  of  the  sum  to  the  complaint  which 
he  might  have  given  to  the  accused  for 
bribing  others.    NANsaAHSB 378 

SeeJjiMBx 397 

Compensation — Offences  other  than 

those  charged — Compensation  for  qffenees  of 
which  the  accused  is  acquitted.  Section  545 
132 


of  the  Criminal  Procedure  Code  does  not 
empower  a  Conct  to  award  compensaaon  for 
alleged  offences  other  than  those  which  form 
the  subject  of  enquiry  in  the  case  in  which 
the  order  is  made,  still  less  for  ofi^ences  of 
which  the  accused  has  been  acquitted.  Qovnn> 
Nabatan 407 

Cp.  p.  C.  S.  B4a&^Expenses^Acoused^ 
briiiging  before  a  Magistrate,  Section  545  of 
the  Code  of  Criminal  Procedure  does  not 
apply  to  such  expenses  as  are  incarred  in 
bringing  tlie  person  of  the  offender  before  the 

Magistrate.    Bamaswaht  608 

See  Bhagooji 6S5 

See  Baka 681 

"Oompensation^Widow  of  deceased 


'^Practice.  It  is- not  competent  to  a  Judge  to 
award,  in  cases  of  death,  compensation  to  the 
widow  of  the  deceased  out  of  the  fine  imposed 
upon  the  accused.  Abdul  BAHiifAN  ...  768 
Comrietionr-'Beward'— Indian  Penal 
Oode^  Sec.  S79^Indian  Forest  Act.  Where  a 
convietioB  and  aentenco  proceeds  under  the 
provisions  cf  the  Indian  Vorest  Act,  it  is  not 
competent  to  a  Magistrate  to  pass  an  order  of 
reward  to  the  complainant  for  detecting  the  of* 

fence.    Vithu,Baxji       873 

■  Beward,  giving  of^Thefi-^Penal 
Codct  Sec,  n^-^-Indian  Forest  Act,  Sec.  5— 
Trees,  cutting  of  from  waste  number.  Where 
a  person  cuts  a  teak  tree  from  a  wa»te  number 
he  cannot  be  convicted  and  sentenced  under  the 
Indian  Forest  Act,  1878.    Kota  Mavji.    873 

Compensation  order.^Tht  accused 
took  bis  siBter  who  was  suffering  from  plague 
into  a  town  without  informing  the  authorities 
about  it :  he  was,  thereupon,  convicted  by  a 
Magistrate  of  an  offence  under  section  188, 
Indian  Penal  Code,  and  was  sentenced  to  pay 
a  fine  of  Bs.  20.  The  Magistrate  further 
ordered  that  out  of  the  fine  so  recovered  Bs.  10 
should  be  paid  to  the  Municipality  as  damages 
on  account  of  the  expenses  incurred  by  the 
Municipality  i^Held,  that  the  order  of  com-  ^ 
pensation  was  illegal.  Bahinatkha.  ...    958 

(XXrqf  1861,  Sec.  44)  -^Fine^Com- 

pensaHoH'^Award^Ap  peltate  Court.  The 
law  makes  no  provision  authorizing  an  appel- 
late Court  to  award  to  a  complainant  any 
portion  of  a  fine  paid  by  a  convict,  when  the 
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-trying  anthoritjr  has  refused  to  award  it.    !!▲• 

OIBTBATB  F.P.  nr  CHABOK  SUBAT,  NO.  1199,  S9 

Cp.  p.  C.  S.646(Xqf  1S72,  See.dOSy- 
Penal  Ovde  {Jet  XLVoflZW)  8^.  ^^^For- 
Jeiture^^Jomptmatkm.  Where  a  perion  was, 
under  section  6S  of  the  Indian  Penal  Code,  sen- 
tenced to  undergo  a  term  of  transportation  and 
adjudged  to  forfeit  to  the  GK)Ternment  the 
rents  and  proft'8  of  his  property  during  that 
term  i^Held^  that  it  was  not  competent  to  the 
Court  before  which  he  was  tried  ajid  convict- 
ed to  award  any  portion  of  the  said  rents  and 
profits  as  compensation  to  the  complainant, 
section  308,  Criminal  Procedure  Code,  having 
no  application  to  the  orders  for  forfeiture  of 
property.    Nana  Patlu 146 

-8.   f^l'-'Aeeuied^Fi  n  e^Otm' 


mentation — OoiuplainatU  -  Bepaymeitt  of  com' 
pensation.  The  accused  were  tried  hy  the 
First  Class  Magistrate  and  fined  Rs.  25  each 
and  it  was  erdered  that  half  the  fine,  if 
recovered,  was  to  be  given  to  the  complainant. 
The  conviction  and  sentence  were  quashed 
by  the  High  6ourt  wno  ordered  a  retrial. 
The  Second  Class  llagistrate,  on  retrial, 
fined  each  of  the  aconsed  Us.  10  and  said  that 
'*as  they  hud  already  paid  a  fine  of  Rs.  26 
each,  the  retult  of  the  sentence  will  be  that 
Rs.  15  will  have  to  be  returned  to  each  of 
them."  The  complainant  who  had  prsTiously 
been  gifen  hulf  the  fine,  on  being  called  upon 
1^  the  District  llagistrate,  stated  that  he  had 
spent  the  money  and  was  unable  to  repay.  A 
reference  was,  therefore,  made  by  the  District 
Magistrate  as  to  how  the  compensation  could 
legally  be  recovered  :— £re/(l,that  the  decision 
of  the  Second  Class  Magistrate  amounted  to  an 
order  to  the  conplainant  to  refund  Ihe  sum 
of  Rs.  15  and  was,  therefore,  enforceable  under 
section  547  of  the  Criminal  Procedure'  Code. 
Ravjx.  213 


S.  648(Z</ 1882)— iVoMsAfi^s— 

Oapy*  Inasmuch  as  every  one  complaiffing 
of  an  offence  by  which  he  is  injured  is  affected 
by  the  disposal  of  his  complaint,  whether  the 
case  has  been  sent  up  by  a  Police  Officer  or 
not,  the  petitioner  is  entitled  to  a  copy  of  the 
Magistrate*f  order  of  discharge  under  section 
258,  Criminal  Procedure  Code.  Abdul 
EkADBX  •••         •••         •••         •••         •••     306 


CP.P.Ca  648(X  0/  1872, 8(>e$.  276, 444) 
^Aoeu^ed^Cop^  of  Judgment^  Lanfta§t, 
Sections  276  and  464  of  the  Code  U  Crimiial 
Procedure  are  wholly  distinct.  Sectien  464 
refers  to  the  copy  of  the  judgment  in  the  laa- 
guage  of  the  accused  person  afibcted  by  it,  the 
grant  of  whieb  is  compulsory  and  independeM 
of  any  request  of  that  person;  whereas  sectien 
376  applies  to  the  copy  granuble  only  on  bii 
application  for  the  purpose  of  appeaL  Am 
accused  person  is,  therefore,  entitled  to  a  copf 
in  his  own  language  unconditionally  under 
section  464,  which  applies  to  all  Courts;  tad 
also  to  one  in  the  language  in  which  it  ii 
written  under  section  276  under  the  condition 
therein  specified.    Nasik  Maoistbatb's  Bb- 

FBBBNOB  No,   1181 71 

-S.  660{XXFqf  1861,  See.  167) 


^Public  Worka  Department-^  Overseer^ 
Sanetiomfor  praeeeution^Letter  of  Ssreuiki 
Engineer.  An  Executive  Engineer,  PobUe 
Works  Dej^artment,  by  a  letter  addrtsied 
to  a  Magistrate  Full  Power,  gave  sanctioa 
to  prosecute  the  accused  his  subordisste, 
a  Ist  Grade  Overseer,  not  removable  frsei 
his  office  withoui  the  sanction  of  Oovernmeat, 
for  framing  an  incorrect  document.  The 
Magistrate  Full  Power  without  a  formsl 
complaint,  tried  and  convicted  the  aecoied; 
but  the  Sessions  Judge  reversed  the  confietioB 
on  the  ground  of  want  of  formal  sanction 
for  the  prosecution— flsM,  that  the  EzecutiTS 
Engineer's  leuer  constituted  a  sufficient  saae- 
tion  for  the    prosecution.     Nabatab  Bab- 

CHUNDBA. 9A 

— • S.  661— DiftfMt    Maguirute-' 

Transfer  of  ease.  A  District  MagistraiB 
alone  has  jurisdiction  to  entertain  a  eoa- 
plaint  and  make  an  order  under  sectioB  HI 
of  the  Code  of  Criminal  Procedure.  He  hss 
no  power  to  transfer  such  a  ease  to  a  Sob- 
Magistrate,  and  that  Magistrate  woeld 
have  no  jurisdiction  therein.  jAOJitiX 
Vamalchabd ^ 

S.66B(Xo/18«2)— ftrjwa/  »»• 

tsret't^Obetruetitmr-VtUage  Potiee  Act  {Bern* 
Act  Vll  qf  1867),  Sees.  28,  20— Z>rtri«^  en 
wrong  side  tf  a  road.  Where  a  Magistrate  is 
himself  one  of  those  obstructed  by  the  driring 
of  the  aoousedon  the  wrong  kide  of  s  road, 
he  should  not  hioMelf  try  the  aoeused  uader 
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•eel  ions  S8  and  S9  of  the  Bombaj  Village 
Police  Act,  1867.    Lahawa SSI 

Op.  p.  C.  S.  566 — Magisirate'^Perto^ 
naUg  interested.  The  Magistrate  and  the 
accased  were  fellowpatsengen  in  a  railwaj 
carriage.  The  latter  were  smoking ;  the  Ma- 
gistrate requested  them  to  desist  from  smok- 
ing^ bat  thtj  contemptnoosly  refused  to  do  so. 
After  some  altercation  the  Magistrate  arrested 
the  accused  and  sabsequentlj  tried  and  con- 
Tioted  tbem  under  section  A6  of  the  Hailwaj 
Act,  1879  :-»J7s/d,  that  under  the  circumstan- 
ces of  the  case  the  Magistrate  was  legally  and 
moraHy  disqualified  in  exercising  his  judicial 
functions  in  relation  to  the  offence  imputed ; 
and  that  although  section  84  of  the  Criminal 
Procedure  Code,  gives  to  a  Magistrate  authority 
to  arrest  a  person  committing  an  offence  in 
his  presence,  yet  that  section  was  clearly  not 
intended  to  trench  upon  the  great  principle 
embodied  in  section  555  cf  the  Code,  that  no 
Judge  or  Magistrate  shall  deal  judicially  with 
a  case  in  which  he  is  personally  interested. 
Ybbtvama 339 

S.  656(X  of    \9S2)^MagiMtraU 


^PeT$(mally  interested*  It  is  Ukually  expedi- 
ent for  the  ende  of  justice  that  a  Magistrate  who 
has  as  an  Asitistant  Collector  superrised  and 
given  advice  In  a  departmental  inquiry  against 
a  Subordinate  should  not  finally  try  and  de* 
termine  the  criminal  case  against  the  same 

Subordinate.  Vishhu.        ...        631 

S.  660 — Compounding  cf  offences 

'^^ompensotion, — Where  an  offence  is  com- 
pounded under  the  provisions  of  section  845, 
Criminal  Procedure  Code,  a  Magistrate  is  not 
competent  to  award  compensation  under  sec- 
tion 560,  Criminal  Procedure  Code.  The  com- 
position of  an  offence  linder  the  former  section 
has  the  effect  of  an  acquittal  but  it  is  not  such 
an  acquittal  as  to  bring  the  case  within  the 
provisions  of  section  560,  Criminal  Procedure 
Code.    Sahgappa 957 

■■  Oofrpensation,  A  Magistrate  has 
no  jurisdiction  to  award  compensation  under 
560,  Criminal  Procedure  Code,in  cases  where 
the  offence  charged  is  not  triable  by  him. 

Batabhai  KnsAUisnfo 961 

(X    of  \SS2)'~Compenta1ion^Fiite 

'^Imprisonments  The  words  used  in  section 
560  of  the  Code  of  Criminal  Procedure  are 


^imilarto  those  used  in  sections  55S,  547of 
the  Code,  They  do  not  empower  a  Magistrate 
to  award  imprisonment  in  the  order  for 
payment  of  compensation.  They  provide  a 
procedure  for  the  levy  of  the  payment,  vts.^ 
that  for  levy  of  a  fine  under  sections  386  and 
387.  It  is  only  when  the  payment  cannot  be 
recovered  that  the  Magistrate  is  empowered 
to  award  imprisonment.    Habi.  ...    611 

Cp.  P.  C.  S.  660.    <Se0  Namdbo....    617 

— -S.   b60(  WL,h  )-Compensation^ 

Magistrate^'  Procedure,  In  a  proceeding 
under  section  560,  Criminal  Procedure  Code, 
the  procedure  provided  by  clauses  (a)  and  {h) 
of  the  section  should  be  strictly  followed.  An 
order  directing  payment  of  compensation  to 
an  accused  under  section  560,  Criminal 
Procedure  Code,  ought  not  to  be  made  without 
calling  on  the  complainant  to  show  cause 
against  it,  as  required  by  clause  (a)  of  the 

section.    Makik 7S5 

Compounding  of  qfence-^Competi' 
satioH.  Where  an  offence  is  compounded 
under  section  345,  Criminal  Procedure  Code, 
it  is  incompetent  to  a  Magistrate  to  award 
compensation  under  section  560  of  the  Code. 
As  there  is  neither  a  discharge  nor  an 
acquittal  but  only  a  composition,  section  560 
does  not  apply  so  as  to  enable  the  Magistrate 
to     award     compensation    to    the    accused. 

Raoji 700 

Framing  a  charge^ Frivolovg  com- 

plaint—Magistrate.  The  fact  that  a  Magis- 
trate has  framed  a  charge,  under  section  254^ 
Criminal  Procedure  Code,  against  an  accused 
does  not  of  itself  prevent  him  from  holding  after 
full  inquiry  that  the  charge  is  frivolous  and 
vexations  under  section  560  of  the  Code  of  Cri- 
minal Procedure.    Abdul  Rahiman.    ...    734 

Culpable   Homicide.  See    Pbnai. 

CoDB  #.  299. 

Daooity.    See  Pm9xl  Codb,  a.  398. 

Defamation.  See  Pbral  Codb^  #.  499. 

Dekkhan  AfiTPioultupists'  Re- 
lief Act  [Xril  of  1879),  S.  e^—Beeeipt— 
Qumosta-^Principal.  The  words  of  section  64, 
Dekkhan  Agriculturists'  Belief  Act,  1879,  that 
the  person  to  whom  the  payment  is  made  shall 
tender  a  written  receipt,  ought  to  bear  their 
plain  meaning.    If,  therefore,  a  gumasta  of  a 
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firm  m9km  a  deliiiltMiileBplftttd  byihe  Motion 
the  BMubcn  flfthe  flm  cnmtt  b9  proceeded 
with  under  the  eeetioB.    Bajkai..       —    90S 

DlsmlBsal  of  oomi^aiiit^If  a^rif- 

trate.  It  it  not  oompetent  to  a  Magiftrate  to 
refme  to  enter  a  complaint  or  to  diimiis  it 
fommaril/  on  the  gronad  that  if  entertained, 
it  would  tend  to  bring  handredi  of  similar 
<iomplaiott  and  would  also  stir  np  old  religions 
ilMeeUngt,    Ramobandsa.        •-        ...    56S 

Bffmscd  to  fra—d-^UmUckmfteU 

inff^Oomphint  made  afttr  tig  fears — Limi^ 
tttiion,  A  Magistrate  is  not  at  Uberiy  lo 
dismiss  a  complaiBt  merelj  Iwoanse  the 
complainant  is  aotneted  by  malicioat  feelings 
in  making  the  oomplaiit,  nor  again,  is  it 
open  to  him  to  dismiss  it,  if  the  offence  com- 
plained of  appears  to  have  ooenred  six  yean 
ago,    Matui,  549 

Distinct  Offenee*.  See  SomaDal- 

JI »S4 

DlStPiOt  MafiTlOtPate  cannot  dispose 
of  a  case  at  a  place  not  in  British  India. 
Mahoklal 376 

Divine    diBpleasuPe.    See    Final 

CODB,  8,  508. 

Doubt,  benefit  of.    i^MSeiyGOD.  ...     127 
Bpidemlo  Diseases  Aot  (HI  of 

1897)  Rule  Q^Injormatum  as  to  plague 
patients-Plague  patient.  Rnle  6,  framed 
under  the  Epidemic  Diseases  Act,  does  not 
require  the  person  who  Is  himself  attacked 
with  plague  to  gire  information  of  his  own 
sickness,  albeit  he  |s  an  occupant  of  the 
house  in  which  he  Im  attacked.  Mahadbt 
'•GopaL 978 

SS.  2,  B-^NoMeatien'-Uttempt 

-^ffenee.  Held,  that  the  no^flcation  issued 
hy  the  Distirct  Biagistrate  did  not  appear  to  be 
■a  rule  imposing  quarantine  in  soch  a  way 
as  to  make  it  an  offence  to  try  and  evade 
quarantine,  hut  was  merely  a  notice  inform- 
ing persons  of  what  they  were  Kable. 
to  undergo,  and  made  their  detention  l^al, 
80  that  they  could  not  escape  detention  If 
called  upon  to  undergo  H,  but  did  not 
compel  them  to  take  the  irtt  st^  and 
offer  themselves  for  detention.  Held,  als9, 
that  even  If  it  was  an  ofltnoe  for  persons 
Jiabls  to  he    quarantined  to  try  and  evade 


qnaravtiM,  the  accused  otnld  not  be  said 
to  have  abetted  evtn  «n  attempt  at  evasion 
of  quarantine  on  tho  part  -of  thess  perssng 
until  the  latter  had  attempted  to  evade 
qnaiantine  and  the  former  had  aiviited 
tl^  in  80  doing.  Mawbkshaw  MAncim- 
•»^w ^         ...    968 

BTldenee—  Witm'sset^  Sessions  Com 
—OommiHing  iiagistrate-^Evidenee  at  the 
Sessions—Praetiee.^ht  a  trial  by  a  Court 
of  Session,  in  his  reasons  for  his  ftnding,  the 
Session  Judge  observed  that  certain  wiinesm 
had  before  the  Magiotrate  giyen  evidenee 
against  the  prisoner,  which  evidence  the  Seisioo 
Judge  believed  to  be  true  though  the  stiae 
witnesses  retracted  It  before  the  Court  of 
Session.  The  High  Oonrt  remarked  that  the 
decision  must  be  according  to  the  evidence 
given  in  the  Session  Omrt,  and  that  only.  It 
is  illegal  to  use  against  the  priooner  evidence 
given  before  the  committing  Btagistrate  except 
when  such  evidence  is  expressly  made  ad- 
miraible  hj  law.  The  only  use  which  conld 
be  madecf  the  evidence  given  by  the  witnesiei 
before  the  Ma^strate  in  this  oase  was  to  show 
that  their  evidonee  before  the  Sessions  Court 
w^  valueleso  and  must  be  left  out  of  considera- 
tion altogether.  Hxnoo  CmitA.    ...        ^    9» 

Sessions  Judge-^Surgeon^Htotss^ 


Evidence  of  the  Surgeon. ^A  Sessions  .fudge  is 
not  authorised  to  allow  a  surgeon  to  describe 
the  post  morteni  appearances  merely  from  the 
knowledge  acquired  by  him  from  a  perusal  of 
the  notes  made  by  another  surgeon.  Savla.  549 

"iPresumptien—Uebutting    evidence 


It  cannot  be  accepted  as  a  rule  of  law  tiiat  any 
presumption,  howevor  weak,  is  auffideot  to 
6ustain  the  conviciioa  of  an  accused  parson, 
unless  such  person  be  able  to  give  direct  evi- 
dnnee  lo  rebut  such  presumption*  Ymb* 
WAIII. ...    118 

Burden  tf  Prot^f^BMsnee    Aet 

(/  of  1872).  An  accused  person  is  under  no 
obligation  whatever  to  produce  any  evidence; 
and,  until  a  strong  case  ha&  been  made  out 
against  him,  no  inference  can  be  drawn  from 
non-production  of  such  evidence.  In  a  criminal 
case,  tho  burden  of  proof  is  on  the  proeecutioa 
under  section  101  id  the  Indian  Evidence  Act, 
and  a  coavlctlon  must  be  bacod  on  eridence 
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which  cxclndefl  fthe  thevrf  of  inmKXxioe;  not 
•on  clrcmnstaneet  of  raspioioD,  or  on  more 
probaUHHes.    Naratam  Nathu.         ...    779 

Svidenoe  nnder  Prtsoiers'   Testfrnony 
Act.  Sm  Bamohandba ^    776 

Evidence  of  aooomplioes.    49S, 

750,840 

Evldenoe  Act  (/  of  1872),  Ss.  24, 

2B*^'Oo^feS8ioH^^Ffliin(ary  tharacUr  of  eon" 
feuion.  A  confession  to  be  admitted  at  all 
in  evidence  maat  be  proved  to  have  been  made 
volnntarUy ;  and  when  it  is  admitted  in  evi* 
dence,  it  has  to  be  dealt  with  like  any  other, 
piece  of  evidence,  and  aoted  on  only  if  it  is 
believed  to  be  troe.  A  confession,  though 
made  volnotarily,  by  ap  accused  person  before 
a  Magistrate  and  snbsequentlf  retracted,  is  not 
enfficient  by  itself  to  jasafy  a  Sessions  Coort 
in  acting  upon  it*    Balta  1)agdu.       ...    952 

S8. 26,  26,  27-Coii/i?«#i(m— P/o- 

dnctUm  of  property  by  IA0  aeeusod  iheTnselves, 
The  Magistrate  believed  the  witnesses,  who 
deposed  that  the  accosed  admitted  the  theft, 
and  that  the  property  was  recovered  in 
•consequence  of  the  admissions :  bnt  the 
jndgment  showed  elsarly  that  the  identity 
of  the  jowari  recovered  with  that  stolen 
was  not  proved  to  the  Magistrate's  satis- 
faction, escept  by  these  admissions  t—H^Z(j, 
that  as  the  prisoners  themselves  produced 
the  jotoarit  it  was  by  their  own  act  and 
not  from  any  imformcUion  given  by  them, 
that  the  discovery  took  place,  and  that  so 
much  of  the  information  as  amounted  to  a 
-confession  of  stealing  was  inadmissible  in 
evidence.    Kumalka 285 

-S.  2S^Poliee  Officer  and  Mugis- 

traie.  When  a  prisoner  In  Police  oMtody  is 
bronght  before  a  Magistrate,  for  the  purpose  of 
hovitig  his  oonfe«iioii  recorded,  he  does  not 
oeaM  «o  he  in  the  custody  of  the  Police,  even 
though  no  Police  Oftcer  Is  in  the  room  while 
the  confeosion  Is  being  recorded.  The  words 
^'Police  officer  and  Magiftrate^*  in  section  96, 
Evidence  Act,  1872,  include  also  Police  officers 
and  MaglMrate  in  Native  States.  Lakshhta 
Bhwa 885 


S»  SO^BetracUd  00  nfe  s  s  um~ 
Aecompliee-^Evidence.  The  retracted  con- 
f^BfUons  of  acoomplioGo  may  be  taken  into  con- 


■Ideration  under  seodoa  90  of  the  Indian  Bvi- 
detce  Act,  when  there  is  evidence  tending  to 
conviction,  but  th'-y  cannot  from  the  basis  of  a 
conviction  when  there  is  no  evidence  whatever. 
Wasapa ^        108 

Bvldenoe  Aot,  S.  SO-Confesiion-^ 
CcMLecfts^d —Admissibility  againtt  eO'Cieeused. 
Although  a  concession  may  b3  accepted  for 
what  it  id  worth  against  the  person  making  it, 
yet  if  it  does  not  amount  to  such  a  confession 
of  his  own  guilt  as  is  contemplated  in  section 
80  of  the  Indian  Evidence  Act,  it  could  not  be 
taken  into  con.>idention  by  the  Coart  as  aga- 
inst the  other  persons  being  tried  with  him.  If 
a  confession  substantially  implicates  to  the  same 
extent,  the  person  making  it  as  well  as  the 
other  accused  in  the  off enoe  for  which  they  are 
jointly  tried  it  is  quite  unneoesaary  to  go 
bejond  the  actual  confession  to  ascertain  the 
object  with  which  it  is  made.    Sadoo...        84 

Taken    into     eofisiderotion.      The 


words  *'taken  into  consideration  "  in  section 
30  of  the  Indian  Evidence  Act  mean  taken 
into  consideration  for  the  purpose  of 
arriving  at  a  conclusion  of  fact,  and  though 
a  co-accused's  statement  is  not  teehnieoUy 
evidence  within  the  definition  given  in 
sections,  it  may  still  be  used  ^imhi^miii  valeat 
for  the  basis  of  a  reasonable  inference,  and 
if  a  jury  think  it  sufficiently  supported  by  a 
partial  or  qualified  admi«6ion  of  guilt  on 
ihe  part  of  the  accused  himself  and  by 
admitted  physical  facts  pointing  to  hii 
connection  with  the  crime  imputed  to  him, 
they  are  not  precluded  by  law,  any  mora 
then  by  reason,  from  a  finding  of  guilty  thus 
sustained.    Bayaji 811 


AccompUee  eviden  c «—  O on  ' 
fsetion  ef  eo^eeused—Oorroborration.  Four 
accused,  B.  C.  M  and  T  being  committed  for 
trial  on  a  charge  of  murder,  B  was  made  an 
approver,  and  M  and  T  pleaded  guilty;  and  the 
trial  thereupon  proceeded  against  C  alone  ! — 
Beld,  that  the  statements  of  M  and  T  could  not 
bs  used  against  C  to  corroborate  the  evidence 
of  the  accomplice  B;and  that  as  M  and  T  plead- 
ed guilty,  and  as  the  trial  proseeded  against  C 
alone,  he  was  not  being  tried  together  with 
thtm  and  section  30  of  the  Evidence  Act  bkd 
no  application  to  their  statements.  Cbavd.  400 
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Bvidenoe  Aot3*80-  Confes$Um-^Co- 
acen»^d^Aee(mpliee~^Falw  of  Evidence,  The 
confession  of  a  eo-aoensed  cannot,  though  it  maj 
be  taken  into  consideration  under  section  80  of 
the  Indian  Evidence  Act,  be  treated  as  of  the 
tame  value  as  the  evidence  of  an  accomplice 
taken  on  oath  or  solemn  affirmation,  and  tested 
by  cross-examination:  in  such  a  case  the  cor- 
roborative evidence  must  be  more  cogent  and 
should  be  more  strictly  examined  by  the  Court 
than  when  an  accomplice  gives  evidence  as  a 
witness.    Qjlhapabhat 456 

Coi»/fe*tum— "iiifl(ifi»*-"a«  the  trial** 

^^Admiiiihility  of  eonfession.  Section  80  of 
the  Indian  Evidence  Act  is  not  to  be  read  as 
if  the  words** at  the  trial"  were  inserted 
after  the  word  "made"  and  the  word  " re- 
corded "  substituted  for  the  word  "  proved.  ** 
Hence,  a  confession  duly  made  at  any  time  by 
one  of  several  accused  persons  who  are  under 
trial  jointly  for  the  same  offence  can  be  taken 
into  consideration  under  section  80  of  the 
Evidence  Act  as  against  the  other  accused 
personF.    T^nta 510 

See  CoHFissioir 

S.  33 "Dec eased  witness — Depo^ 

sition  in  a  previous  eaee^Adimssibiliiy  in  a 
subsequent  proceeding.  When  there  are  two 
or  more  charges  arising  out  of  the  same  alle- 
gations made  by  an  accused  the  testimony  of 
a  deceased  witness  in  a  previous  proceeding 
against  the  accused  is  admissible  in  evidence 
in  a  sul>8equent  proceeding  against  the  same  ac- 
cused.   Bhabhutoab 847 

SB.  :84,  152,  V^^-^  Account 

6ooks-^Corroboration-^Befreshing  Memory-^ 
Judge-^OrosS'Sxamination,  Entries  to  be 
admitted  as  evidence  by  way  of  corroboration 
of  other  testimony  must  be  made  in  the  regu- 
lar course  of  business.  It  is  not  sufficient  to 
prove  that  the  cotries  were  taken  from  books 
which  were  regularly  and  correctly  kept. 
It  is  the  duty  of  a  Judge  to  control  the  cross- 
examination,  so  as  to  prevent  any  gross  abuse 
and  to  protect  a  witners  from  being  unfairly 
dealt  with.  The  authority  given  by  section 
152  of  the  Indian  Evidence  Act  ought  to  be 
exercised  whenever  the  occasion  arises ;  nor 
ought  a  counsel  or  a  pleader  to  be  allowed  to 
terrify  or  browbeat  a  witness  by  vociferations 
QT  gratuitous  suggestions  of  falsehood,  calcu- 


lated rather  to  crush  a  weak  man  or  to  enrage 
an  irasciUe  one,  than  to  elicit  the  troth.  A 
witness  giving  evidence  is,  priMa /aeie,  per- 
forming a  public  duty.  The  degree  to  which 
he  may  properly  be  pressed  depends  on  cir- 
cumstances, but  it  is  subject  to  the  general 
principle  that  the  purpose  in  view  is  to  get 
oat  the  truth,  not  to  force  on  the  witness 
admissions  that  confuse  or  distort  it  A 
witness  who  is  being  asked  In  reference  to 
any  particular  transaction  if  he  had  made 
any  entry  in  a  register  or  book  on  or  aboat 
the  time  when  an  occurence  took  place,  soefa 
as  the  posting  of  a  letter  oi  wliich  an  entry 
was  made,  might  refer  to  such  entry  or  me- 
morandum to  refresh  his  memorj,  but  beyond 
that  he  could  not  go.  Satad  Surfvddis.  345 
Evidence  Act,  S.  44.    See  Qcfnif 

DHAM.  848 

S.  46.  S§e  DovoAB fit 

-S.  73— Criminal  Procedure  Cede 


(Aet  X  0/1882),  iS^.  29B^AdwMsion^Doe^ 
ment-^Forgerjf — Comparison  of  handwritiMg, 
Before  admitting  documents  under  section  71 
of  the  Indian  Evidence  Act  for  the  pnrpoie 
only  of  comparison  with  a  document  alleged 
to  be  a  forgery,  it  is  the  duty  of  the  Judge 
to  find,  as  required  by  section  S98  of  the 
Code  of  Criminal  Procedure,  that  they  are 
admitted  or  proved  and  the  fact  that  the 
question  of  admissibility  has  been  determined 
should  be  noted  by  the  Judge  in  the  record 
of  the  case.    Tulsaji ^.    491 

S.  91— JSummaty  trials  Evidence^ 


Oral  evidence  adsnissible  to  prove  depositums 
of  witnesses  in  sumwMry  trials.  In  ordioarj 
case  a  Magistrate  trying  a  criminal  charge 
must  take  down  the  evidence,  and  thei 
the  record  thus  made  is  the  only  admissible 
proof  of  what  was  said,  but  in  a  summary 
trial  the  Magistrate  need  not  generally 
record  the  evidence  and  where  no  obligation 
is  laid  upon  the  Judge  or  presiding  offirer 
by  law  to  reduce  depositions  or  staiements 
to  writing,  they  may  be  proved  by  persons 
who  heard  them  made  in  order  to  establish 
the  fact  that  they  were  made.    S.  HowASot^ 

BusTOKJi  Dadabhai ^        ...884 

S.  106.  See  Bapu  Nabak.  ...   40i 

^ssHabi  Dagdv 871 
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Bvidenoe  Aot,  S.  126— OoiMtrM/ioii. 
The  words  "informatioii  as  to  the  commissioii 
of  any  offence"  in  section  125,  Evidence  Act, 
1872,  only  enact  the  rale  which,  as  said  by 
JEyr^fi,  J.,  in  Hardy*s  ease  (1)  has  nnlTersally 
obtained,  on  account  of  its  importance  to  the 
public  for  the  detection  of  crimes,  that  those 
persona  who  are  the  channel  bjr  means  of 
which  detection  is  made  should  not  be  un- 
necessarily disclosed.    Dtama  Ibapfa...    937 

See  QowLiA.   .^        188 

S.  ISB^Aoemed^ Previous  state- 
ments —  Criminating  answer  of  witmss  — 
AdmissiUUtjf,  Where  an  accused  pemon  has 
made  a  statement  on  oath,  voluntarily  and 
without  compulsion  on  the  part  of  the  Court  to 
which  the  statement  is  made,  such  a  statement, 
if  relevaut,  may  be  used  against  him  on  his 
trial  on  a  criminal  charge.  Bhikaji 
Habi 3gQ 


'88.138414,111.  \}:i)^Aeeompl%' 

ces^Evidenee,  The  Indian  law  on  the  subject 
of  the  testimony  of  accomplices  as  embodied  in 
section  133  and  section  114,  Rlustration  (&)  of 
the  Indian  Evidence  Act  is  snbitantially  iden- 
tical with  the  law  of  England  in  that  respect, 
viz  : — that  not  only  as  to  per.son8  spoken  of  an 
accomplice  must  there  be  corrobdratire  evid- 
ence, but  also  as  to  the  corpus  delieti  there 
must  be  some  prima  faeif  evidence  pointing 
the  same  direction.  Hence,  letters  found  in 
the  po;is^ssion  of  an  accomplice,  which  were 
so  ambiguously  worded  as  to  admit  of  no 
4infavoarable  inference  being  drawn  against 
the  accused  person,  without,  in  the  first  p!ace, 
accepting  as  correct  the  interpretatioa  sug- 
gested by  the  accomplice  himself,  were  held 
not  to  afford  any  corroboration  of  the  story  told 
by  the  accomplice.    Chatub 102 


-8.  145. 
-8.    162. 


■I>IM. 


...    •....         928,924 

See    Satad   Sabfud- 

..:         345 


3. 166.  ^ee  Qovabdhab.   ...    343 

■8. 167 —Statement  by  a  witness — 
Chief  C<mstable'~EvideHee^Corroboration.  A 
statement  made  by  a  witness  lo  a  ^Chief  Con- 
stable may  be  prored,  under  section  157  of  the 
Indian  Evidence  Act,  in  order  to  corroborate 
.the  testimony  of  a  witness.    Such  a   statement 


standingby  itself,  Is  no  evidence   on  which  a 
conviction  can  be  based.    Yakdlb,       ...    503 

Sxtpaditlon  Act  {Xl   of  i872)— 

Aeetised  —  Proceedings  in  Native  States^ 
Bntish  territory^Keeping  the  accused  in 
custody.  A  British  Magistrate  is  not 
warranted  in  keeping  people  ^in  custody  on  a 
mere  allegation  that  criminal  proceedings 
against  them  are  pendiog  in  a  foreign  State, 
Unless  proper  steps  be  taken  against  the 
persons  detained  under  the  Extradition  Act, 
they  must  be  released.  Kaladqi  BIaqistbatb's 

QUABTKBLT  KbtUBM IJ4 


-^ 88.    8,  9—  Criminal   Procedure 

Cod«,  Sees.  174,  175— /ndtflTt  British  subject^ 
Offence  in  a  Native  State-^Pohtleal  Agents 
Arrest  im  British  India  under  a  warrant  isaued 
by  a  British  Magistrate^Inquiry.  Where 
an  offence  was  suspected  to  have  bsen  commit, 
ted  by  Native  British  Subjects  in  Laktur  in 
the  Province  of  Kathiawar,  i.e.,  in  a  place 
without  and  beyond  the  Indian  Territories 
under  the  dominion  of  Her  Biajesty  (section  3 
of  Act  XI  of  1872)  and  the  offenders  arrested 
in  the  »urat  Districi  under  the  authority  of  a 
warrant  from  a  Magistrate,  First  Class, 
there  -.—Held  that,  under  section  9,  Act  Xi  of 
1872,  the  Magistrate  was  anthorissd  to 
complete  the  inquiry  himself,  and  section 
174,  Criminal  Procedure  Code,  made  it  un- 
necessary for  him  to  send  the  accuied  to  the 
District  Magistrate  under  section  175,  as  the 
certificate  required  by  section  9  of  Act  XI  of 
187 i  had  been  duly  furnished  by  the  Political 
Agent.  Kahahdas...        ...        97 

Faotopy  Act  (xr  of  188I),  ss.  16. 

n-^Oceupier-^Manager^Proprietitr,  The 
Proprietor  of  a  factory  who  lives  in  a  house  on 
the  factory  premises  for  the  greater  part  of  the 
year  is  an  ^occupier*  of  the  factory  within  the 
meaning  of  section  17,  Indian  Factory  Act; 
and  if  he  does  not  discharge  his  liability  by 
proving  that  the  breach  complained  of  was 
committed  by  his  manager  without  his  know 
ledge  or  consent,  he  renders  himself  primarily 
liable  under  section  15.  The  proprietor  is 
none  the  less  an  'occupier'  because  he  has  not 
sent  in  any  notice  under  section  14,  as  no  notice 
is  obligatory,  and,  therefore,  none  was  ever 
given,  the  factory  having  been  started  before 
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the  Act  came  into  force.  Marobdas  Habakh- 

CHAVD*  ...  ..•  •••  •••  •••       90$ 

False  oomplalnt— <9ee  FB:fALCoDB, 

#.  189. 

False  evidence— £^e«    Fbkal  Codb, 

«#.  191,  193. 

False  infopmatlon— fi^  e  e  F  b  n  a  l 

CoDB,  as.  177,  ISa. 

Fine — Fine  imposed  jointly ^^Becovery^ 
Appeal  of  one  of  the  aecwed^Bemission  of 
the  fine — Recovery  from  the  others.  Wheo 
pajment  of  a  fine  or  fee  ie  ordered  to  be  made 
jointly  bj  several  persons  coBvicted  togethc  r, 
it  may  be  reooYcred  from  aJ]  or  any  one  of 
them,  and  if  payment  made  by  one  is  nnlUfied 
by  the  reversal  of  the  order  as  to  him,  the 
liability  of  all  and  each  of  the  others  revives, 
aa  what  was  done  subject  to  appeal  was  bat 
provisional  or  subject  to  condition  subsequent. 
RATBAOIBI  MAOiaTBATB's  Lbttbb  No.  205.    90 

■  Qriminal  Court'^Cognizanee^De" 
partmental  ingyiries.  Held,  that  the  fine 
judicially  inflicted  could  not  be  remitted,  not 
having  been  in  itself  an  improper  one.  De- 
partmental punishment  cannot  withdraw  a 
wrong-doer  from  the  cognizance  of  the  ordi- 
nary Courts  or  relieve  him  from  the  penalties 
provided  by  the  law.  The  fine  imposed  de- 
partmentally  could  probably  be  remitted  de- 
partmentally.    Ramkaik S18 

■  Amount  — Magistrate^  Uiicretion. 
A  Magistrate  is  not  justified  in  infiicting 
heavy  fines  on  poor  persons^  on  the  mere  sup- 
position that  they  are  backed  up  by  infloential 
persons.    Bhilta- 556 

FOPest  Act  {Vn  of  \S7S),  —  CatUe 
Trespass  Act  {I  of  1871),  See.  ll-^Trespass 
^Reserved  Forest.  Where  the  cattle  do  not 
go  into  the  reserved  forest  of  themselves  but 
are  driven  into  it  by  the  accused,  they  arc 
liable  to  seizure.  Govbbkicbmt  of  Bombay 
V.  Kallapa.  608 

Ss.    26,68— Court    Feet    Act 

See.  Sl-^  Forest^  Fuel^  Loss^Court  Fees, 
Accused  were  convicted  of  an  offence  under 
section  25  of  the  Indian  Forest  Act,  1878, 
and  each  sentenced  to  pay  a  fine  of  thirteen 
annas,  or  in  default  to  suffer  one  day's 
imple  imprisonment,  and  all  of  them  were 


ordered  to  pay  annas  five  as  conptasatioB 
for  the  loos  of  the  forest  fuel  or  wood  aid 
Bs.  1-4*0  as  Court  fee  expenses  under  seetira 
81  of  the  Indian  Court  Fees  Act,  1870i— i^sM^ 
setting  aside  so  much  order  of  the  trying 
Magistrate  as  directed  payment  of  Gourt 
Fees,  that  no  Court  fees  had  been  paid,  ti 
none  were  due,  under  section  31  of  the  Coart 
Fees  Act,  ofifences  under  section  95  of  the 
lodian  Forest  Aet  being,  under  section  6S 
of  the  kind  for  which  FoUoe  Officers  mar 
arrest  without  warrant.     Oofal.        ...    695 

Forest  Act,  Ss.  26,  67  (SHForest 
officer  —  Ranger  —  Compensation  —  *S%th 
officer^  meaning  of.  The  conviction  of  an  accus- 
ed under  section  25  of  the  Forest  Act,  187A 
is  not  illegal,  for  the  reason  that  the  officer, 
who  accepted  the  compensation  is  noc  as 
officer  empowered  to  do  so.  In  section  67  (t) 
the  words  **such  officer"  mean  an  officer 
empowered.     Ganu 591 

Ss.  26,  76— JViw*— Jl*uw(i#- 

Magistrate,  The  payment  of  rewaids  oot 
of  fines  and  confiscations  effected  onder 
section  SS,  Indian  Forest  Act,  is  not  a  pert 
of  the  sentence,  but  is  a  matter  for  the 
Executive  Qovemment  to  deal  with  in  the 
power  vested  in  them  by  the  rules  framed 
under  the  Act.  These  rules  give  the  Goven- 
meat  the  power  to  pay  one  half  of  the 
proceeds  of  fines  and  oonfiscationa  by  way  of 
reward  without  any  order  of  the  convicting 
Court;  and  unless  the  Magistrate  so  direeti 
more  than  one- half  cannot  be  paid.  A 
Magistrate,  therefore,  is  under  no  obligation 
to  make  any  direction  as  to  rewards  unleii 
he  thinics  that  more  than  one-half  ghoold 
bo  paid  by  way  of  reward.  Moghji  Euka  960 

S.  26  (d)  ^  Trespass  —  Reserved 

foreat^Human  being.  The  trespass  of  a  human 
being  in  a  reserved  forest  is  made  punishable 
by  section  25  (d)  of  the  Indian  Foreit  Act, 
1878.    Umdta        -        ...    602 

S.  26(1)— Bate— Gfov#n»MS4(- 

Shooting,  A  conviction  recorded  under  sec- 
tion 25  (t)  of  the  Indian  Forest  Act,  1878,  for 
shooting  in  a  reserved  forest  in  contravsntion 
of  any  rules  which  the  Local  Governmeat 
from  time  to  time  prescribe,  is  illegal,  in  the 
absence  of  any  such  rules  having  been  pasied 
by  Government.    Hanmahta.    •••       *••    ^^ 
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Fopest  Act,  S.  41,  Rule  26-PIm-  ; 

see-'Omiuion  to  return  PoM^Khandesh  DU- 
trUU  There  is  no  rule  made  nnder  sectian  41  of 
thelndUn  Forest  Act.  1878,  for  the  Khtndesh 
District,  tt hich  proTidee  for  the  return  of 
passes  issued  under  the  Aet,and  therefore  the  . 
omission  to  return  one  cannot  be  held  to  be  \ 
penal.    Umbda *^ , 

^OriminalProetdw  Oode  (Act  Xof 

1882),  Sees.  828,  223— Ijwiion  Penal  Code  {Act 
XLV  of  I860),  See.  ti4U-C*afV«— GsneroJ 
Ohargt^PdM-^Fifrtet  Produce,  An  inamdar, 
the  owner  of  a  forest,obtained,  in  October  1891, 
a  book  of  passes  authorizing  him  to  issue  the 
same  for  the  tranait  of  forest  produce  belong- 
ing to  himself.  Between  October  1891  and 
March  1892,  he  iMucd  50  of  these  passes 
covering  forest  produce,  {i.e.,  myrabolams) 
exceeding  altogether  10  khandU;  of  thw  about 
one  hhandi  may  have  belonged  to  the  inamdar, 
and  the  rest,  it  was  presumed,  belonged  to 
Government,  but  it  could  not  be  made  out  what 
particular  pass  or  passes  covered  the  produce 
belonging  to  the  tnawdar.  The  irwmdar  was 
prosecuted  in  respect  of  the  passes  issued  for 
the  myrabolams,  over  and  above  his  own,  and 
was  convicted  by  a  Magistrate  under  sections 
411  and  109,  Indian  Penal  Code,  and  Rule  26 
of  the  Bules  passed  under  section  41  of  the 
Indian  Forest  Act,  1878.  The  charge  as 
framed  by  the  Magistrate  was  in  general  terms, 
with  reference  to  all  the  transactions  between 
October  1891  and  March,  1892.  On  apneal, 
the  Sessions  Judge  amended  the  convictions 
and  found  the  immdar  guUtr  of  an  offence 
under  section  414,  Indian  Penal  Code,  in 
respect  of  the  myrabolams  covered  by  the 
passes  issued  on  30th  March,  1892  and  also  of 
a  breach  of  the  Bule  26  of  the  Bules  passed 
under  section  414  of  the  Indian  Forest  Act  in 
respect  of  the  abovementioned  myrabolams: 
H«/(J,  (1)  that  the  conviction  under  Bule  26  of 
the  Bules  passed  nnder  section  41  of  the  IndUn 
Forest  Act  could  not  be  susuined,  there  being 
no  express  prohibition  in  Bule  3  against  issu- 
ing such  passes  for  the  forest  produce  belong- 
ing to  Government;  (2)  that  the  general 
charge  as  framed  by  the  Magistrate  was 
correct.     Wauas *^^ 

S(i.  54, 76— fitfward— *rw«  pro- 

^uce.    A  reward  can  only  be   paid  out  of  the 

138 


proceeds  of  any  forest  produce  legally  confiscat- 
ed, and  in  the  case  of  such  produce  being  the 
property  of  Government  a«id  therefore  not 
Habl''  to  confiscation  under  section  54  of  the 
Forest  Act,  the  payment  of  a  reward  would  be 
illegal  under  section  75  (h)  of  the  Act.  Tu- 
LAJi 620 

Forest  Aoty  S.  65— ^(/TM^  produee-— 
Property  of  Qot)irnment'^Uagistraie'^Ord«r, 
When  the  forest  produce,  in  respect  of  which  an 
offence  is  committed  is  found  to  be  the  property 
of  GoTcrnment,  the  only  order  which  the  Ma- 
gistrate can  legally  make  regarding  it  under 
section  55  of  the  Indian  Forest  Act,  is  that  it 
should  be  taken  charge  of  by  a  Forest  Officer. 
An  order  for  its  sale  and  the  payment  of  a  re* 
ward  to  the  informer  from  its  proceeds  is 
therefore  illegal.    Bamaji 361 

S.75,  Rule  t^Beward—Amtmt 

^Magistrate,  Under  rule  1  of  the  rules  fram- 
ed nnder  section  75  of  the  Indian  Forest  Act, 
1879,  one-half  of  the  proceeds  of  the  fine  is 
payable  as  a  reward  without  any  order  of  the 
convicting  Court.    Adivata 622 

— : Reward  —  Amount  —  Apportion^ 

ment  of  reward.  It  is  not  competent 
to  a  Magistrate  to  order  a  reward  to  be 
less  than  one-half  the  amount  of  the  fine  ;  and 
when  the  reward  is  to  be  distributed  among 
more  than  one  person,  the  apportionment  there- 
of rests  in  the  Conservator  of  Forest.  Adb- 
VBPPA  610 

a.  75,  Rules  18,  26, 3-Pass 

books — Contractor  ^Liability  »^  A  person,  who 
had  obtained  from  the  Forest  Department  a 
contract  for  cutting  timber  and  had  been 
supplied  by  the  Forest  Officer  with  pass-books 
containing  the  following  endorsement— "There 
are  100  passes  in  this  book  and  there  is  the 
official  seal  in  the  centre  of  each  pass.  This 
pass-book  is  given  to  B,  the  contractor  of 
Moojeh  Medhe,  Taluka  Wasai,  in  order  that  he 
may  let  the  timber  in  the  compartment  go 
a^ay"— was  sufficiently  authorized  in  writing 
for  the  purposes  of  Bale  13,  and  was  guilty  of 
no  offence  in  issuing  the  passes.  The  accused 
who  had  acted  in  good  faith  could  not  be  held 
criminally  liable  for  the  laches  of  the  Forest 
Officer  in  not  complying  with  the  requirements 
of  the  Bale  by  giving  the  accused  the  authori^ 
in  writing.  Balvaxtbao.        •••       •••       424 
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FOPest  pPOdUOe.  See  Ramaji.  ...   361 
FOPST^py.  See  Pbnal  Codb,  i .  463. 
FpIvoIous    complaint —^«6  Cm- 

MINAL  PBOCBDUKS  CoDB,  «•  350. 

GambllnfiT  Act  (Bom.  Act  J///>/1866), 
S.Q'-Oaming  houee^Howfe  in  which  insiru' 
menu  of  gaming  are  fimnd— Presumption,  A 
hoase,  saspected  to  be  used  as  a  common  gam- 
ing honse,  in  which  any  instrnments  of  gaming 
are  fonnd  and  which  it  Entered  in  warrant 
issned  under  the  provisions  of  Bombay  Gambl- 
ing Act,  1866,  is  presumed  to  be  a  common 
gaming  house  until  the  contrary  is  proved. 
Oahoabam •••        •••         316 

S.ti^Coin-^lnstrtiment  of  gaming. 

-^A  coin  is  not  an  instrument  of  gaming  which 
means  an  implement  devised  or  intended  for 
that  purpose.  Rama  Zild 75 

Tiles  —  Instruments   of    gaming. 

Pieces  of  tile  are  not  instruments  of  gaming 
within  the  meaning  of  section  11  of  the 
Bombay  Gambling  Act,  1866.  MAHOMn>.     314 

Gambllnsr  Act  (/r  of  1887)  S.  8 

"Common  gaming  house — Evidence.  In  the 
absence  of  evidence  that  a  house  is  used  for 
profit  or  gain,  it  cannot  be  held  to  be  a  conmion 
gaming  house  as  defined  in  Bombay  Act  IV 
of  1887,  section  3.  Maoav  Kala.  ...  840 
■S.  5  -^  Common  gaming  house. 
Section  ff  of  the  Prevention  of  Gambling  Ac  » 
1887,  refers  to  persons  found  in  a  common 
gaming  house ;  it  does  not  refer  to  persons  who 
are  in  the  habit  of  assembling  in  various 
places  for  the  sole  purpose  of  gambling. 
Shbkh  Ahmbdbhai 763 

SB.  6,  l-^Burden  of  proqf-- War- 
rant— Police  Officer ^Chief  Constable.  Pre- 
vention of  Gambling  Act,  1887,  must  be 
strictly  interpreted  as  section  7  of  it  throws 
the  burden  of  proof  on  the  accused  and  Is 
thus  a  departure  fxom  the  usual  rule.  A 
Police  officer  of  lower  rank  than  a  Chief 
Constable  held  a  warrant,  issued  nnder 
section  6  of  the  Act,  and  entered  and  searched 
the  hona^i^B  eldf  that  the  entry  under  the 
warrant  was  nnaothorixed,  as  the  authority 
could  not  be  given  nnder  section  6  to  the 
lower  officer,  and  cannot  be  treated  as  valid 
for     the    purposes    of    section  7.      Subra- 

BBATTA*  .••  •••  ••«  ...  ,,,      8S5 


Gamblins:  AOt,  S.  l-Bagatelle  Board 
"Presumption.  As  a  bngatellc,  board  and 
billiard  balls  are  capable  of  being  used  both 
for  games  of  skill  and  for  games  cf  chancp, 
no  presumption  can  be  drawn  under 'section  7, 
Prevention  of  Gambling  Act,  1887.  Masusb 
RAICBA5D ^    983 

8.  12 — Gambling"  Conviction  — 

Double  sentence^- Imprisonment  — F ine  , 
Where  a  person  is  convicted  of  an  offence 
nnder  aection  18,  Prevention  of  Gambling  Act, 
1887,  he  can  be  sentenced  to  pay,  a  fine  or  to 
undergo     imprisonment     but     not   to   both« 

TUKABAM. 686 

Oenepal  Clauaea  Act  (/0/1868), 

S.  b^Criminal  Procedure  Code  {Act  XXV nf 
1861),  Sees.  SI,  ^\"Fim6"LefBying  of  fines^ 
Section  5  of  Act  I  of  1868  does  not  apply  to 
fines  levied  under  Regulations  and  Acta  passed 
prior  to  the  passing  of  Act  I  of  1868 ;  but  the 
provisions  of  section  31  of  the  Code  of  Criminal 
Procedure,  have  the  effect  of  making  section 
61  applicable  to  the  levy  of  such  fines,  whether 
imposed  under  the  Indian  Penal  Code  or 
under  any  special  or  local  law  except  when 
a  special  mode  of  levying  the  fine  may  be 
prescribed  by  such  law.    GovmD  Jhilga.    57 

HifiTh  CoUPt,  power  of,  to  convict  for 

contempt.   See  Balvantrao  v.    Batnehandra. 

•  ••  •••         •••         •••         ...  ...     614 

jurisdiction  of,  nnder    Act  XI  of 

1846.    See  Rairta  Raja 989 

Houae-tpeapasB,   See  Pbnal  Codb, 
s.  348. 

Income  Tax  Act    (IX  of  1869), 

S8«  89  2l&"Mogi8trate"8ubordinate  Magis- 
trate^Jurisdietion—Non'pttywunt  of  income 
tax.  A  Subordinate  Magistrate,  Snd  Class 
has  no  jurisdiction  to  convict  for  non-payment 
of  Income  Tax  nnder  Act  IX  of  1869  for, 
by  section  25  of  the  Act,  such  convictions 
must  be  had  before  a  **Magistrate,"  which 
term  is  defined  in  section  3  to  mean  **any 
person  exercising  the  powers  of  a  Magistrate, 
or  a  Subordinate  Magistrate  of  the  First 
Class. "    TaPBB  Poonja sr 

Jolndep    of  Chapsres.     See   Vi- 

THABB 4 

JudLgB  — D  uti  es  — Administration    pf 
Justice.    The  duty  of  a  Judge  is  to  administer 
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justice  according  to  law  ;  he  is  not  entitled 
to  pnt  terms  on  the  Crown  or  anj  snitor 
requiring  conformitf  to  his  own  extrajudicial 
Tiews.  He  moit  not  defeat  any  right 
given  by  law  by  interposing  his  private 
notions  of  morals  or  an  extraneous  or  extra- 
judicial consideration.  He  may  fairly  medi- 
tate an  accomodation,  but  not  put  terms  on 
pronouncing  sentence  or  giving  judgment. 
In  the  exercise  of  his  judicial  office,  he  is 
restrained  from  the  use  of  language  which 
may  prevent  the  appr^ch  of  persons  aggriev- 
ed or  which  may  cause  scandal,  or  may 
show  that  he  is  influenced  by  fear  or  favour. 
What  is  legal  is  a  matter  competent  to  a 
Judge  to  ascertain ;  but  the  question  whether 
the  Crown  is  morallif  justified  in  calling  a 
witness  or  prosecuting  a  criminal  is  not 
usually  one  for  a  Court  of  law,  but  is  a 
matter  within  the  discretion  of  the  prose- 
cution. To  the  law  of  the  land  every  Judge 
Is  strictly  bound  to  conform  :  and  the  Judges 
of  the  inferior  Courts  are  bound  to  act 
upon  the  interpretations  of  the  High  Court, 
which  is  the  highest  tribunal.    Ramohandba 

Sawaibam 786 

JuriBdlOtion^Britieh  India^PolUieal 
Agency-^DUtrict  Magistrate.  A  District 
Biagistrate  cannot  legally  dispose  of  a 
criminal  case  at  a  place  not  in  British 
India.    Makbklal.  ...        i 376 

JVLVy — Sessions  Judge^Important  testimo' 
nies  to  be  read  over  to  the  Jury-^Praetiee, 
Where  a  trial  by  Jury  is  a  long  one  the 
Sessions  Judge  ought  in  his  charge  read  over 
to  the  Jury  the  important  testimonies  in  the 
trial    Fakiba  Vkhxappa 850 

——summing  up  to.  See  Abdul 
Kabih 288 

Sessions  Judge^  Ferdiet^Questio?^ 

ing  the  Jurors^Prttctiee.  It  is  not  competent 
to  a  Sessions  Judge  to  put  question  to  the  Jury 
where  the  verdict  is  general  and  has  been 
delivered  without  ambiguity  and  without 
incompleteness,  and  where  there  is  no  reason 
to  suspect  a  misconception  or  disobedience  of 
the  doctrines  of  law.  A  Sessions  Judge  is 
not  at  liberty  to  put  questions  to  the  Jury, 
after  it  has  delivered  its  verdict,  with  a  view 
to  bring  on  record  the  points  on  which  his 


opinion  is  at  variance  with  the  Jury.  Dbsai 
DaJi 44S     \ 

J  U  P  y '^ Evidence— Admissibility ^Irre- 
gularity^High  Court,  The  question  what 
the  Jury  are  to  receive  is  for  the  Judge ; 
what  they  are  to  beiisve  is  for  the  Jury. 
Where  a  Sessions  Judge  allowed  certain  docu- 
ments to  go  upon  the  record,  which  were  not 
proved,  for  the  purpose  of  comparision  of 
handwritinsr  and  left  it  to  the  Jury  to  form 
their  opinion  whether  the  accused  wrote  the 
disputed  signature,  the  High  Court  held  that 
there  was  no  such  irregularity  as  to  warrant 
an  interference  on  its  part*    Lalsino.  ...    452 

'Presidency  Magistrate — Oorone^^s 
inquiry ^Ooroner^s  Act  {IV  of  1871).  The 
jurisdiction  of  a  Presidency  Magistrate  is  not 
ousted  by  Coroner's  inquiry.  John  Paul.    540 

Land  Revenue  Code  (Bom.  Act  V 

of  1879),  S.  IS^'-Mamlatdar^Summons^ 
Inquiry  into  the  appointment  of  a  Police  Patel. 
Section  189  of  the  Land  Revenue  Code  does 
not  empower  a  Mamlatdar  to  summon  any 
person  to  attend  before  a  Deputy  Collector, 
who  was  making  certain  inquiries  about  the 
appointment  of  a  Patel  for  a  certain  inam 

village.    ViDiADHAB 488 

S.  209.  i^ee  Mita  Sabeb...    354 


-  S.    214  —  Occupant-^  Bemoving 


stones  and  earth  with  the  oceupani*s  permission 
— Land  belonging  to  Oovemment,  The  accused  * 
dug  stones  aud  removed  them  from  land  in  the 
possessing  of  a  person  having  the  rights  of  an 
occupant  under  the  Bombay  Land  Revenue 
Code,  with  the  permission  of  that  person: — 
Hddt  that  he  could  not  be  convicted  under 
clause  (d)  of  Rule  lil  of  tbe  rules  framed  under 
section  214  of  the  Code,  as  such  land  was  not 
land  *'  belonging  to  Oovernment  "  within  the 
meaning  of  the  clause.    Bhojilal        ...    531 

Rule  111,  Cl.  1  {d)^Bombay  Ge- 
neral douses  Act  (Bom.  Act  III  of  1886),  See. 
8  (\Z)^Magistrate^ Jurisdiction,  An  offence 
committed  in  contravention  of  Rule  111,  clause 
I,  item  (d\oi  the  rules  framed  under  section 
214  of  the  Land  Revenue  Code,  1879,  is  triable, 
having  regard  to  the  provisions  of  -section  3, 
clause  (13),  of  the  Bombay  General  Clauses 
Act,  1886,  by  any  person  exercising  Magisterial 
powers  under  the  Code  of  Criminal  Procedure, 
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and  the  decision  of  Queen  Empress  v.  Shivram 
is  no  longer  an  aatbority.  Bai  Emma.  ...  681 

Land  Reyenue  Code*  Rule,  111, 

Ol.  iD^Oovemmeni'-Forest^Trees.  Toja»- 
tify  a  coDTiction  nnder  Rale  111,  claate  (5) 
framed  noder  section  2U  of  the  Land  Rerenne 
Code,  it  mast  be  proved  that  the  trees  cut  down 
by  the  accased  were  the  property  of  Oorern- 
ment.  In  sach'a  case  the  fact  that  government 
has  a  varioas  times  asserted  ownership  over 
other  trees  in  other  parts  of  the  village  is,  by 
itself,  of  small  importance  as  proof  agtinet  the 
accased,  as  the  occupants  of  the  lands  may  not 
have  known  of  their  rights  or  may  have  had 
their  own  reasons  for  sabmission.  Gaioish 
Raouitath 828 

Rule  HI  (2)  {d)- Excavation-^ 


Old  foundations^'PennUsion.^^'ExQAY  a  t  i  n  g, 
without  permission,  a  foundation  on  the  side  of 
a  village  and  building  a  wall  npon  it  is  not  an 
offence  under  Bale  No.  Ill  (2)  (<2)  of  the  Rules 
under  the  Land  Revenue  Code,  1879. 
SHiSHlBHAf.         200 

Letters  Patent,  S.  15— Di#«Aar^— 

Presidency  MagistraU-^Appeal^Bevision-- 
High  Oourt.Thete  is  no  appeal  against  an  order 
of  discharge  made  by  a  Presidency  Magistrate, 
nor  can  such  a  complainant  apply  to  the  High 
Court  with  a  view  to  invoke  its  aid  under 
section  15  of  the    Charter.    8.  Howabd  v. 

Mahamadalli 335 

S.29 — Transfer-^Criminal  appeal 
Under  section  29  of  the  Amended  Letters 
Patent  of  28th  December  1865,  the  High  Court 
can  transfer  for  hearing  by  itself,  a  criminal 
appeal  filed  in  a  Court  of  Session.  Apfa 
Mallta.      110 

Ma^ristPate  issuing  a  warrant  in  antici- 
pation of  offence.    Ses  Bhaiji 90 

Maintenance.   See  Cbixinal  Pbo- 

OBDURB  CODB,  S.  488. 

Maxim.    Ex  turpi    causa  non  auritur 

actio 801 

MiBOhief.    See  Pbval  Codb,  s.  425, 

Municipal  Act,  City,  {Bom.  Act  in 
of  1888).  SB.  61  (d)  a  (10),  (d),  808, 
815—  Bepairs^  Bat-holes,  stopping  qf-^ 
Stones,  re^setting  of-^Public  Street,  The 
•tapping  up  holes  made  by  rats  and  letting 


right  slabs  of  stonet  that  had  got  OBft  of 
position  by  the  Health  Department  of  the 
MDBicipality  is  no  proof  of  repalra  witfaiB 
the  intent  of  the  drfinition  of  *^ublic  street**' 
in  section  8  (10)  of  the  City  of  Bomlmy 
Municipality  Act,  1888,  but  comes  more 
appropriately  under  section  61  (d)  of  the  Act, 
the  Corporation  having  to  make  manj 
sanitary  provisions  **and  generally  the 
abatement  of  all  nuisances.'*  Sections  808 
to815of  the  Act  apply  to  private  and  poblic 
streets,  so  that  the  use  by  the  Corporation  of 
the  powers  to  remove  the  projections  asd 
obstructions  is  not  evidence  that  the  street 
is  a  public  street.  Thb  Mukicipal  Covnsio. 
NBR  cF  Bombay  v.  Vxnatbk  Bamohakdra.  80S 

Mun.  Act,  City,  Sb.  68, 517— Cwi. 

plainant—Person  entitled.  The  Municipal 
Commissioner  is  the  only  person  empowered 
under  the  City  of  Bombay  Municipal  Act,  1888, 
to  take  proceedings  against  any  peraon  who  is 
charged  with  any  offence  against  the  Aet.. 
Hehas,  however,  powers  under  section  68  to 
delegate  his  functions  under  section  517  (o) 
to  any  Municipal  Officer  by  writting  in  this 
behalf  and  then  that  person  can  take  proceed- 
ings, but  no  one  else  can.  Nadiishaw  H. 
SuKHiA •      ...        ,^    9Sr 

S.  220^Mumeipal  Oommitsiour 

^House-^Vcntilation.  Section  MO  of  the 
Bombay  Municipal  Act,  187S,  as  amended  by 
Bombay  Act  IV  of  1878,  do?s  not  empower  the 
Municipal  Commissioner  to  direct  structural 
alterations.  Hence,  where  he  requires  the 
owner  of  a  chawl  to  put  it  in  a  proper  state 
by  providing  ridge  ventilation  within  a  given 
time,<the  notice  is  illegal  and  the  owner  by 
refusing  to  comply  with  it  commits  no  offence. 
Sadanand IW 


S.  225^  IFooI—  Stsfrage,     The 

accused  was  charged  with  using  a  place 
within  the  City  of  Bombay  for  the  storage  of 
wool,  without  a  license  from  the  BcmbaT 
Municipal  Commissioner,  and  fined  Rs.  10 
under  aection  S25  of  Bombay  Act  HI  of  1878,  ai 
amended  by  Act  IV  of  lS76:^Held,  that 
notwithsUnding  that  there  is  express  mention 
of  "wool"  for  purposes  of  watching  wd 
drying  in  the  first  part  of  the  section  and  none 
later  on,  the  words  ** other  articles*'    in*f 
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indade  the  ease  of  the  storage  of  wool.    Cvii- 

BIMBHOT*       ..•  •••  ...  ...  •••     897 

Mun.  Act,  City,  S.  S94t^Dome9' 
tic^Bakerg^Firewood^  ttaeking  of.  The 
word  "domestic"  in  section  394,  City  of  Bom- 
bay Manicipal  Act,  1888,  means  **  house  hold,'' 
and  connotes  ''dwelling*'  as  opposed  to  mann- 
factare  or  bake-honse.  Municipal  Comhis- 
siomiB  OF  Bombay  v,  Pbopbibtob  of  Fbikce 
Albbbt  Victob  Bakeby.  793 

Ss.  394  (1),  ^ll^Commissioner 


^Lieense'-Fire'toood — PreHdnicy  Magisirate. 
A  Presidency  Magistrate  may,  nnder  section 
471,  City  of  Bombay  Manicipal  Act,  convict 
and  pnnish  any,  person  contravening  any 
provision  of  section  394,  snb-section  1,  as  for 
instance,  using  any  premises  for  any  of  the 
purposes  mentioned  in  that  sub-section  without 
a  license  from  the  Commissioner.  The 
questions  whether  the  Municipal  Commis- 
sioner refused  the  accused  a  license,  and 
whether  the  refusal  was  legally  justified  are 
irrelevant  to  the     determination  of  a   case 

under  the  section.     Ooubb 729 

•  S*  402— Markf't^ License — Com^ 


misHoner,  The  words  of  section  471,  of  the 
City  of  Bombay  Municipal  Act,  1888,  provide  a 
punishment  contravening  any  provision  of 
section  402  (1).  A  person  who  does  what  is 
so  distinctly  prohibited  by  clause  (2)  does,  by 
usurping  the  powers  vested  in  the  Corporation 
by  clause  (1),  contravene  that  last  mentioned 
clause.  The  two  clauses  must  be  read  and 
interpreted  together  in  order  to  give  effect  to 
the    policy    and     object  of  the  Legislature. 

MlTNlClPAL      COMMISSIONBB       OF      BOMBAY    V. 

Cawasji  Bybamji 733 

S.  471.  MuwiciPAL  Com,  v.  Cowas- 
JI 733 

Municipal  Act,  DistPiOt,  (Bom,  Act 
VI  of  1873),  S.  Z—BvUding-^Enclotwre^ 
WatUe-fenee.  A  mere  wattle-fenee  cannot  fall 
within  the  definition  of  a  "building  "  or  •*  en- 
closure "  as  contained  in  the  Bombay  District 
MnnieipalrAct,  the  building  specified  being  all 
of  a  substantial  kind.    Salomibai         ...    429 

Ss.    21,  82—  Toaj—  SaneUon^ 

Taw  not  due  before  sanction.  A  tax  can  only 
be  made  payable  from  the  date  of  its  levy 
being  sanctioned  by  Qovernment  nnder  section 


21  of  the  Bombay  District  Municipal  Act. 
A  tax  if  generally  payable  at  the  expiration* 
of  the  period  for  which  it  is  declared 
payable,  unless  a  rule  has  been  framed 
under  section  32  of  the  Act  specifying  the  date 
on  which  it  is  payable.     Bamchandba.      614 

Mun.  AotyDiStPioty  S.  88-  R^nUld^ 
ing —  Wall  —  Rebuilding  on  old  foundations 
— Notice —  Municipality,  A  person  who,, 
without  giving  noti'^e  to  the  Municipality, 
merely  re-erects  on  the  same  foundation  a 
part  of  a  wall,  which  has  fallen  down,  does 
not  contravene  the  provisions  of  section  33 
of  the  Bombay  District  Municipal  Act,  as  he 
does  not,  hy  so  re-erecting  it,  begin  to  erect 
any  building  or  to  alter  externally  or  to  add 
to  any  existing  building  within  the  meaning 

of  that  section.    Tippaka 402 

Addition  to  existing  building.  The 
erection  of  a  katta.  which  is  permanent  ia 
character  and  which  serves  as  a  broad  "extend* 
ed  door-step  or  raised  platform  of  communi- 
cation with  the  public  road,  is  an  addition  to 
an  ejcisting  building  within  the  meaning  of 
clause  (1),  section  33,  of  the  Bombay  District 
Municipal  Act.    Dbwidbappa, 483^ 

Selling  of  meat^Market^Mumei* 

pality^Bj^law,  The  by-law  prohibiting  the 
sale  of  fish  or  meat  outside  the  marker,  pur* 
porting  to  be  made  by  District  Municipality 
under  the  repealed  section  70  of  Bombay  Act 
VI  of  1873,  is  ultra  vires  of  that  section  and 
also  of  section  38  of  Bombay  Act  n  of  1884^ 
The  by-law  cannot  be  treated  as  a  direction 
under  section  66  (1)  directing  that  no  place 
shall  be  nsed  as  a  market,  as  it  does  not 
allude  to  any  such  use,  there  being  no  evi- 
dence that  the  road  in  question  was  used  as  a 
market.    Goon •        ...    797^ 

■  Wallt  rebuilding  of,  on  old  founded' 
tions.  The  re-erection  on  the  same  foundation 
of  a  wall  which  has  fallen  down  is  not  an 
ofi^nce  nnder  section  33,  District  Municipal 
Act,  1876.  Qwxre,  whether  a  Immboo-fence 
can  be  described  as  a  wall  P  Umab  Jamai..932 

Ss.  88,  74t^Permis9ion  to  buUd 
^Municipality.  The  accused  obtained  per- 
mission from  the  Surat  Municipality  to  make 
some  alterations  in  his  house,  under  a  razo- 
eUthi  dated  the  12th  May  1892,  which  allowed 
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«  year  within  which  to  carry  out  the  work. 
There  appeared  to  be  no  bylaw  under  section 
33  of  the  District  Mnnicipal  Act,  providing  a 
period  within  which  works  were  to  be  carried 
on.  The  accused  was  convicted  of  an  offence 
under  sections  63  and  74  of  the  Ad:— Held, 
that  the  conviction  was  wrong,  so  far  as  it 
proceeded  upon  the  period  of  one  year  having 
been  exceeded,  and  that  it  was  unnecessary  to 
determine  whether  such  a  by-law  would  be 

ultra  vires.    Thakordas 684 

Mun.Aot,Dl8tPlot,S-38  {D-BtUld- 
ing—Beed  fence.  AKaravior  reed  fencing 
is  not  a  building  within  the  meaning  of  sec- 
tion 83  (1)  of  the  Bombay  District  Municipal 

Act,  1873.  JaHabdhan 145 

S.  88  i2)^Munieipality^Noliee 

— Building,  The  effect  of  clause  2,  section  33, 
of  the  Bombay  District  Municipal  Act,  1873, 
which  permits  a  person  to  erect  the  building 
of  which  he  has  given  notice,  if  within  the 
period  prescribed  the  Municipality  has  failed  to 
Issue  written  orders,  is  by  implication  to 
prohibit  the  erection  of  any  bnilding  within 
80ch  period,  unless  in  the  meantime  written 
•orders  have  been  issued.    Qakfatbam...    657 

'S.  88  (8) — Magistrate—Beview. 


In  dealing  with  a  case  of  non-compliance  with 
a  legal  order  made  by  a  Municipality,  under 
section  33  (3)  of  the  Bombay  District  Munici- 
pal Act,  a  Magistrate  has  no  right  to  review 
the  order  from  the  stand-point  of  its  propriety 
and  to.  consider  what  kind  of  structure  would 
be  sufficient  for  the  purpose  in  view.MoBU.  310 

SS.  SSfOB—Bules—Omission  to 

^exhibit  printed  copies  in  vemactdar-^anetion 
^Bevenue  Oommissioner^Qovernment.  The 
omission  by  a  District  Municipality  to  keep 
printed  copies  of  the  rules  in  the  vernacular 
language  for  sale  as  required  by  section  36  of 
the  District  Municipal  Act  of  1884  does  not 
affect  the  validity  of  the  rules.  The  approval 
by  the  Revenue  Commissioner  of  the  rules  is 
tantamount  to  approval  by  the  Govcrnor-in- 
Council  within  the  meaning  of  section  99  of  the 
District    Municipal    Act,    1873.      Bahadab- 

«" 

S.  39— Notice—Owner.     One    H 

was  required  by  the  Municipality  of  Poena, 
under    section  39,    District    Municipal    Act, 


1873,  to  white-wash  the  privy  of  a  beoie 
owned  by  him.  The  notice  was  reeeifed 
by  the  accused,  a  nephew  of  H,  and  the 
receipt  also  was  signed  by  him.  The  notice 
not  having  been  complied  with*  the  accnsed 
was  convicted  by  a  First  Claas  Magistrtte 
under  section  74  of  the  Act  and  seatenced 
to  pay  a  fine  of  Rs.  15 :— £feM,  that  tlie 
conviction  of  the  accused  was  wrong,  u 
the  Act  concerned  itself  only  with  the  owner 
of  a  house.  The  fact  that  the  accused  received 
the  notice  for  the  owner  could  not  make 
him  liable.    Nathubhai  Nahai.chahd.   973 

Mun.  Act,  DistPlot,  S.  89  (2)- 
PrivV'-Municipality.  The  accused  gave  a 
notice  to  the  Bombay  Municipality  under  let- 
tion  S3  of  the  Bombay  District  Municipal  Act, 
1873,  of  his  intention  to  baild  a  house,  and  wb- 
mitted  a  plan  of  the  proposed  baildlng.  Tne 
Municipality  stoted  in  reply  that  the  site  for 
the  privy  shown  in  the  plan  was  objectionable, 
and  that  the  plan  was,  therefore  returned  with 
a  view  to  an  amended  one  being  submitted. 
The  accused  built  a  privy  on  the  proposed  site 
after  one  month  had  expired  : — Held,  (1)  Att 
the  action  of  the  accused  in  building  the  fnvj 
came  within  the  words  of  the  penal  section  39 
(2)  of  the  Act,  as  there  w^s  a  construction  of  a 
privy,  which  was,  as  regards  its  site,  contrtrj 
to  the  direction  of  the  Municipality;  (8)  thit 
the  action  of  the  accused  properly  came  within 
the  mischief  at  which  secUon  89  («)  strikes. 
Habkisoicdas  Nabotamdas 819 

.SB.  48,  14b— Carriage— PfMis 

road—ObHructi<m,  As  a  carriage  with 
horses  attached  is  not  one  of  the  things 
contemplated  in  section  43  of  the  Bombay 
District  Municipal  Act,  a  person  cannot  bi 
convicted  under  sections  48  and  74  for  casaing 
obstruction  to  passers-by  in  having  allowed 
his  cariiage  to  stand  half  an  hour  on  apoblie 
Street.    Ladba ;••       •-   *" 

^Munieipol   Act -- ScnUnee.    The 

Municipal  Act  is  intended  to  chcdc  many 
offences,  petty  in  their  nature  but  which  may 
cause  grievous  injury  to  the  neighbourhood  ai 
by  facUitating  fires  or  serious  annoyance  ai 
when  a  householder  blocks  up  a  street  The 
sentences  passed  for  breaches  of  the  pwvi»^ 
of  the  Act  ought  not  only  to  be  pnnWfe  but 
also  deterrent  and  the  fine  sho«ld  bearsoat 
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proportion  to   the  amoiint  awardable  bj  the 
law,    Jamnadas 719 

Mun.  Act,  DlstPlot,  Ss.  51,  74- 

Conviction-^Ay^eal—Disirict  Magistrate.  A 
Magistrate  on  the  complaint  of  a  Mnnicipalitj 
that  the  Hccnsed  had,  without  its  permission, 
occupied  land  belonging  to  it,  dealt  with  the 
case  as  a  Magistrate  and  convicted  the  accnsed 
nnder  section  61  of  the  District  Municipal 
Act  and  sentenced  him  to  a  penalty  under 
section  74  of  the  Act  — mid.  that  the  Lis- 
trict  Magistrate  should  hear  an  appeal  made 
bj  the  accuded  to  him  and  that  if  the  coutIc- 
tion  did  not  properly  fall  under  section  51 
of  the  Act,  that  was  a  ground  for  reversing 
it  and  not  for  refusing  to  entertain  the  appeal. 
Karunabam.  ...    .     813 

S.    ^Z^Dirt—Baek  of  the  house. 

The  High  Court  rerersed  a  conviction  of  the 
accused,  under  section  68  of  the  Bombay 
District  Municipal  Act,  for  depositing  dirt 
on  the  back  ground  of  his  house,  since  the 
dirt  &c.,  was  not  deposited  in  **any  street, 
public  quarry,  jetty  or  landing  place  or  any 
part  of  the  seashore  or  bank  of  tidal  river," 
Sham 477 

^Street  —  Obeying  call  of  nature. 

To  obey  tha  call  of  nature  elsewhere  than  in  a 
street  is  not  an  offence  under  section  53  of  the 
Bombay  District  Municipal  Act,  1873.  Dioam- 
BUB 507 

S.    BB(1)  ^Catth'' Members  of 

family.  Cattle  are  not  members  of  a  family 
or  household  within  the  meaning  of  section  53 
(1)  of  the  Bombay  District  Municipal  Act  and 
a  person  cannot,  therefore,  be  convicted  of  an 
offence,  nnder  clause  a  of  that  section,  for 
having  tied  his  bullocks  near  the  drain  in 
front  of  his  house  so  as  to  allow  their  dung 
&c.  to  drop  there.    Habi  Khusal.      ...    412 

S.    61— Bivcr—  Washing  dirty 

clothes,      A  .person     cannot    be    convicted 


without    faying     where     they    were   to  bfr 

washed.    Fatbh  Mabombd 

Mun.  Act,  DlstPlot,  S.ee-Slaugh^ 
«tfr.Aot<#c.  A  person  who  kills  a  goat  in  his 
own  house  for  his  own  consumption  cannot  be 
said  to  use  the  place  as  a  slaughter-house  with- 
in the  meaning  of  section  66  of  the  Bombay 
District  Municipal  Act.    Bhiwa.  ...    399. 

Market— Selling  fish^Boad  side-^ 

The  accused  sold  a  small  quantity  of  fish  on 
the  road  side  on  her  way  to  the  market  and 
was  convicted,  under  section  66  of  the  Bombay 
District  Municipal  Act,  of  using  for  sale  a 
place  ether  than  that  licensed  by  the  Muni- 
cipality .—7/«;^,  that,  as  it  did  not  appear 
that  any  diiectiop  was  issued  by  the  Muni- 
cipality  to  the  effect  that  no  place  should  be 
used  as  a  market  except  the  one  licensed  by 
them,  the  conviction  was  illegal.  Samtu...  606 

S.  66  (1).  See  Qooki 797 

S.  ei— Market—Selling  meat  at 
one's  house -^Platform,  The  selling  of  meat  itt 
one's  own  house  would  not,  but  the  selling  of 
meat  on  another  person's  platform  abutting  on 
a  public  road  would  be,  an  offence  under 
section  67  of  the  Bombay  District  Municipal 
Act,  1873.  Rajta Lr 

^S.  67  (2y^Meat— Permission  or 

heenae.  A  person  seUing  meat  not  in  a 
public  market  but  at  his  house  without  per- 
mission or  license  from  the  Municipality,, 
cannot  be  punished  under  section  67  (2)  of  the*^ 
Bombay  District  Municipal  Act.  Laksh- 
^^^ 397 

— -S.  68.    ^^c  Naban  Nabsino.    763 


under  section  61  of  the  Bombay  District 
Municipal  Act,  on  account  of  his  wife's 
having  washed  some  dirty  clothes  in  a  rirer* 
without  finding  (1)  that  the  river  in  question 
was  a  stream,  ice.,  belonging  to  the  Municipa- 
lity, or  (2)  that  the  accused  caused  the 
clothes  to  be  washed  by  his  wife  in  such 
stream,  and  where  It  appeared  that  he  had 
simply  told  his  wife   to  wash    the   clothes. 


IZ-'Bye-lato— Birth  or  death 
^Parent  —Guardian  Servant,  The  duty 
of  giving  Information  to  the  Municipality 
about  the  birth  of  a  child  is  imposed  on  the 
parent  or  guardian  of  a  child,  or  in  th^  case 
of  the  death,  illness  or  inability  of  the  parent 
or  guardian,  on  the  occupant  of  the  house  in 
which  the  child  is  bora,  and  not  on  the  ser- 
vant of  such  occupant.    GoviRDA.         ...    373 

-S.  74s^N%tisanee.  An  order  cannot 


be  made  under  section  74  (2)  of  the  Bombay 
District  Municipal  Act,  1878,  in  respect  of  a 
possible  future  continuance  of  the  offence  for 
which  an  accused  person  has  been  punished 
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under  clause  (f)  of  the   lectioii.  .  In  respect  of 

tDj  tneh  ooDtinaanee  cf  the   offsnoe,  a  fresh 

precamioiTls  necessary.    Bawaji.*    :...    S9l 

Mun.  Act,  DistPlot.  S.  74  See  pp* 

318,824,684,719,  974. 

S.  82— C»<tJe— 5«rajfi»(^iray»f- 

trate-^Criminal  Procedure  Code  {Act  X  pf 
188t),iSfiO.  l9\^^ognizanee'  Section  83  of  the 
Bomhaj  District  Moniclpal  Act  does  not 
deprive  a  Magietrate  of  the  power  conferred 
hf  Section  191  of  the  Code  of  Criminal  Proce- 
dure, ^  taking  cognizance  of  an  offence  npon 
complaint,  or  npon  a  Police  report^  or  upon 
information  &c.,  to  a  Police  officer  of  the 
power  conferred  by  section  28  of  the  Bombay 

Act  VII  of  1887.     MtTLOHAND 865 

Cemplaint^Private  person.  Sec- 
tion 82  of  the  District  Municipal  AAtdoes  not 
prevent  a  private  person  from  making  a 
complaint  to  the  Magistrate  in  certain  cases, 
e,  g.,  where  an  offensive  liquid  was  allowed  to 
flow  from  the  premises  of  the  accused  into  the 
street.    Bai  Rbva 630 


S.  S4h~0€troi  duUes^Entfies  in 

shipping  bill*  and  mamifesU.  A  person  who 
imports  timber  by  sea  into  the  Thana  Munici- 
pal District  is  not  bound  by  the  entries  in 
shipping  bills  and  manifests  as  to  its  weight, 
for  the  purposes  of  calculating  the  octroi  duty 
but  is  entitled  if  he  disputes  the  said  entries 
to  demand  a  fresh  weighment  or  measurement 
at  the  place  of  importation.  Ramohaii- 
DBA 541 

— ^—  Houfta  x—Snie'-Qovemiment, 
tanetion  of.  The  accused  was  convicted, 
under  section  84  of  the  Bombay  District 
Municipal  Act,  1873,  for  non-payment  of 
house-tax,  and  ordered  to  pay  Rs.  10  for 
house-tax,  and  a  fine  of  Bs.  2-8-0  and  one 
anna  as  process-fee,  but  it  appeared  that  there 
was  no  rule  on  the  subject  framed  by  the 
Municipality.  Held,  ordering  the  return  of 
the  penalty  and  the  tax  levied,  that  as  admit- 
tedly the  Municipality  had  not  framed  a  rule 
for  the  sanction  of  Government,  as  required 
by  the  Acts  and  nothing  had  been  submitted 
to  Government,  except  some  general  propotals 
sent  up  by  the  Collector  of  Satara,  the  convic- 
tion was  illegal.    Lakshmaw 694 

'Honorary   Magietrate^  PenaUy, 

Although  under  section  84  of   the  Bombay 


District  Municipal  Act,  a  Magistrate  has 
power  to  inflict,  in  addition  to  arrears  of  cess 
or  other  taxes,  a  penalty  not  exceeding  in  any 
case  one>foarth  of  such  arrears,  he  has  no 
power  to  levy  any  penalty  computed  as  an 
addition  to  the  expenses.  Stbd  Mahombd.  692 

Blun.  Aot,  DistPlot.  S.  84  Arrean 
of  tat  ^PaUure  to  pay  ^Magistrate.  The  effect 
of  the  amendment  of  section  84  of  the  Bombay 
District  Municipal  Act,  1873,  by  section  49  (0 
of  the  Bombay  Act  II  of  1884,  being  to  make 
a  failure  to  pay  arrears  of  taxes  an  offence 
under  the  Act,  an  information  laid  before  s 
Magistrate  by  the  Municipality  for  such  prose- 
cution is  a  prosecution  for  an  offence  under  the 
Act,  even  though  the  Municipality  ask  only 
for  the  arrears  due  and  not  that  a  penal^ 
should  be  inflicted;  and  such  information 
must  therefore  be  laid  within  three  months 
next  after  the  date  when  the  taxes  were  due 
and  not  paid.    KABUirASHAinaB.         ...    420 

BuU^**  Payable    in    advance  ^*^ 

OonstrueUon—Meaniug  of  the  words.  The 
words  **payable  in  advance,"  in  a  rule  relat- 
ing to  house-tax,  do  not  mean  that  the  taxes 
are  payable  on  the  first  day  of  the  year,  bat 
would  mean  only  that  they  would  be  payable 
in  advance  on  demand  at  any  time  within 
that  year.    Raja  Husun .•    868 


'Magistrate-^O  e  s  s^Diserstion  to 
enquire  into  earnings  of  aeeused^  Assessmsni 
by  Municipality  no  proof  per  se.  Where  in 
a  prosecution  for  the  recovery  of  a  tax  the 
defence  is  raised  as  to  the  proper  amount  to 
be  paid,  the  Magistrate  is  bound  to  determine 
the  question  of  the  liability  of  the  accused 
including  that  part  of  the  liability  wliieh 
depends  on  the  amount  of  the  earnings.  It 
la  nowhere  provided  in  the  Act  or  in  the 
Rules  that  the  sutement  of  the  Mnnioipality 
is  to  be  accepted  as  proof  of  the  amount  of  the 

earnings.    Nathv  559 

Cess  upon  houses^  Bule  —  Cons- 

trnetion^**  Yielding  a  yearly  rent.**  Where 
it  appears  to  be  the  intention  of  a  Munidpali^ 
in  drawing  up  certain  rules  that  a  cesi  should 
be  levied  not  only  on  houses  actually  yielding 
rent,  but  also  on  houses  capable  of  yielding 
ttnt,  and  the  cess  is  recited  in  the  rules  as 
imposed  on  every  house  '^yielding  a  yearly 
rent,"  the  expression  most  be  treated  as  eqoi- 
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'talent  to  the  expression  "capable  of  yielding 

a  yearly  rent."    Mahadu 658 

Mun.  Aot»  Di8tPlot,S.84^^rr«arf 

of  tax — Payment  before  the  hearing  of  the 
case— Penalty,  A  Magistrate  caimot  inflict  a 
penalty  under  section  84  of  the  Bombay  District 
Municipal  Act,  1878,  if  an  order  for  the  pay- 
ment of  the  arrears  of  the  tax  cannot  be  made 
becaose  the  arrears  were  paid  before  the  case 
came  on  for  hearing.    Ganbsh 618 

S.  09.    See  BAUABABbHAB,        615 

Nulaanoe,    head    of   the  hoose   liable 
for.    See  Nabatan 338 

Obstpuotion  to  Falpways  Act 

(Xr/ 0/1881).    5ec  Bhikabi t4I 

Opium  Act  (/  of  1878)— OjJtufii— P<i#- 
seseion^Selling,    The  accused  kept  2-^   tolas 

of  opium  in  his  possession  with  the  intention 
of  selling  it:— ff^^,  that  he  did  not  thereby 
contravene  any  role  under  the  Opium  Act. 
Lalu  Khbmgbukd 287 

Rules -^  Chandul^  Manufacturing 

for  hie  own  u$e.  A  person  after  purchasing 
opium  from  a  licensed  rendor,  made  there- 
from a  preparation  called  ehandul  for  his 
•own  domestic  use.  The  Magistrate  cjnvicted 
him  of  an  offence  in  contravention  of  the  rules 
prescribed  and  made  by  Government  under 
the  Opium  Act,  1878  i-^Held^  that  the  convic- 
tion was  bad,  and  that  Bules  8  and  4(1)  read 
together  must  be  construed  as  permitting  the 
manufacture  of  ehandul^  by  a  person  for  his 
own  domestic  use,  from  opium  licitly  obtained. 
Kaglo 676 

S.  fS—Accounti — Omieeion,     The 

accused  was  convicted  of  the  offence  of  con- 
travening a  rule  made  and  notified  under 
section  5  of  the  Opium  Act,  1878,  by  not 
keeping  a  regular  account  of  the  opium  in 
his  possession,  In  accordance  with  the  stipu- 
lation in  his  license  t-^Held,  that  the  person 
who  contravenes  a  condition  of  a  license 
imposed  under  a  rule  may  be  considered 
guilty  of  a  breach  of  the  rule,  Jbthalal.    398 

S.Q^Keeping   open  a  shop  after 

9  p.  m.^Offence—Lieense,  The  terms  of  a 
license  issued  under  rules  promulgated  under 
sections  5  and  8  of  the  Opium  Act,  1878,  are 
not  to  be  regarded  as  part  of  the  rules' them- 
134 


selves ;  and,  consequently,  that  an  infraction 
of  any  of  the  conditions  of  a  license  issued 
under  the  said  rules  cannot  be  considered  an 
infraction  of  the  rules  and  punishable  under 
section  9  (/)  of  the  Act.  Mahomad.  ...  332 
Opium  Act,  S.9  Breach  of  condition 
of  license  qffience.  An  infraction  of  a  condition 
of  a  license  cannot  be  considered  an  infraction 
of  the  rules  made  under  the  Opium  Act,  and 
punishable  under  section  9  of  the  Act.  Dattbb 
Ba^a 860 

S.  9  {e)^Cartman^Opium.    One 

Vaghaji  hired  the  accused  with  his  cart  to 
carry  cnmin-seed  fromRnnapnr  into  British 
India.  Illicit  opium  was  found  concealed  in 
the  cumin-seed,  and  Vaghaji  and  the  accused 
were  both  convicted  of  an  offence  under  section 
9(c)  of  the  Opium  Act  .—Held,  that  in  the 
absence  of  evidence  that  the  accused  knew 
that  Vaghaji  was  carrying  opium  in  his  cart 
his  conviction  could  not  stand.  Nabsidas.  378 

'Importing    Opium,     The  accused 

went  on  business  into  foreign  territory  and 
while  there  purchased  one  anna's  worth  of 
opium.  He  ate  a  portion  of  it  there,  and 
brought  the  rest  in  his  turban  into  British 
territory.  The  Magistrate  convicted  him 
under  section  9,  cl.  (e)  of  the  Opium  Act 
1878  i^Ueld,  that  the  conviction  was  illegal. 
Dhomdoo 969 

Penal  Code  {Aet  xzro/i860),  s.  21 

^•^Publio  Servant— Convict  Warder,  A  convict 
warder  is  not  a  public  servant  within  the 
meaning  of  section  21  of  the  Indian  Penal 
Code.    OoDAJi 389 

SB.  21  {2),22B—Bakha—Pu6lie 

servant  —  Negligently  allowing  a  person  to 
escape  from  custody,  A  watchman  in  the 
Kaira  CoUectorate,  who  does  tbe  work  of 
rakha,  though  not  home  on  the  village 
records  as  a  village  servant,  and  receives  a 
portion  of  the  emoluments  assigned  as  re- 
muneration for  the  services  of  a  rakha,  is  a 
person  in  actual  possession  of  the  situation  of 
a  public  servant  within  the  meaning  of 
explanation  2  of  section  21  of  the  Indian 
Penal  Code  and  is,  therefore,  punishable 
under  section  228  of  the  Code  if  he  negligently 
allows  any  persons  lawfully  given  into  hig 
custody  to  escape.    Fula  Bhana.        ...    388 
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Penal  Code,  8.21(9)— BrooeA    Thar 

*wr«»  Belief  Act  {XV  of  1872)-ilf  anayer— Kiir- 
kooi^-^Publie  servant,  A  Karkan  employed,  to 
execate  revenae  processes  and  receife  rents,  by 
a  manager  appointed  under  the  Broach  Tha- 
kurs'  Relief  Act  is  a  public  servant  within  the 
meaningof  section  21  (9)  of  the  Indian  Penal 
Code,  as  such  Eotrknn  receives  rents  not  only 
on  behalf  of  the  Thakur  but  also  on  b?half  of 
Oorernment.    Isun  Mdsa.         117 

Publie  Servant  —  Stamp-vendor-^ 


Appointed  by  Collector  under  the  old  Act^  after 
the  new  Act  XVIII  of  1869  came  inJto  force, 
A  person  was  appointed  by  a  Collector  after 
the  new  Stamp  Act  XVIII  cf  1869  came 
into  operation,  to  sell  sumps  under  rales 
promulgated 'under  Act  X  of  1862  i^Hcld, 
that  as  that  person  was  not  appointed  under  the 
new  Stiunp  Act,  # nd  could  not  hi  appointed 
under  the  old  one,  which  had  been  repealed, 
he  could  only  be  considered  a  person  who  had 
entered  into  an  agreement  with  the  Collector 
to  sell  Qovernment  property  t.  e,,  stamps,  and 
as  such  agreement  created  no  office,  he  was 
not  an  officer  within  the  meaning  of  section  21, 
cl.  9,  of  the  Indian  Penal  Code.  Kaltarbat.  36 

S.22.  See  Kashihaj  Mabtaxd.  48 

S.  24.  See  Jamsbtji 895 

— — — -S.  80.  Ste  QoviHD  Ram afpa    467 
<  S.  44.  See  Alta  Dhabm a....    87 

— ^ S.  64.  See  YAiDTALnioAM  ...    871 

-S.  65.  Imprieonment  in  default 


cf  payment  of  fine — Maximum  eefUenee.  The 
accused  was  convicted  of  an  offence  under 
aection  43  {c)  of  the  Bombay  Abkari  Act, 
1878,  and  sentenced  to  pay  a  fine  of  Ba.  75 
or  in  default  to  luffer  rigorous  imprisonment 
for  three  months  r—HeJd,  altering  the  sen- 
tence of  imprisonment  in  default  of  payment 
of  fine  to  six  weeks,  that  the  sentence  passed 
was  illegiil  under  section  65,  Indian  Penal 
Code,  the  maximum  term  of  imprisonment 
fixed    for    the    offence    being    six    months. 

BhikaBao 979 

S.  69.  Se$  Maya  Dbvji.   ...     40 

S.  70—  Imprisonment  — K^«— 
Def0uU-~Bar  of  eix  years.  Imprisonment 
in  default  of  payment  of  fine  is  not  a  satisfac- 
tion   of  the  fine,    but  is  a  punishment    for  | 


contempt ;  and  the  fine  may  be  recovered^ 
by  distress,  within  sis  years,  even  though 
the  full  term  of  imprisonment  in  default  has 
been  undergone.  The  bar  of  six  years, 
provided  in  section  70  of  the  Indian  Penal 
Code,  may  save  the  property  of  th3  accused 
but  not  his  personal  arrest.  The  liability 
for  any  sentence  of  imprisonment  awarded 
in  default  of  payment  of  fine  continues 
after  the  expiration  of  the  six  years.  Oakv 
Sakbabam 207 

Penal  Code,  S.  70— Ftnc— TFarrafi^  to 
levy  it^^ubsequent  finding  of  aceused^e  pro-, 
perty^-Beeo^ery  of  fine.  Every  warrant  for 
the  levy  of  a  fine  or  a  portion  of  it  q^ust  be  issu- 
ed by  the  Court  p^tssing  the  sentence.  If,  at  any 
time  subsequent  to  the  passing  of  the  sentence, 
the  fine  or  any  part  of  il  rtmaiBs  unpaid,  and 
the  Court,  from  Informatiftn  gained  in  toy 
way,  has  reason  to  think  that  any  moveable 
property  belonging  to  the  offender  is  within  its 
jurisdiction,  it  should  issue  a  fresh  warrant 
for  the  attachment  and  sale  of  that  property 
within  a  specified  period,  returnable  within 
a  certain  time.  Sattaba  Sbbsiohs  Judob^s 
Lbttbb  'No.  562 85 


■  S.  71— Crtsitaa/  Procedure  Cede 
(Aet  X  qf  1882),  Sec^  S&^Coneurreni  senUnas^ 
—  CoHseoutive  sentences  -^  Praetise,  The 
accused  was  convicted  of  making  a  false 
charge  of  an  offbnce  with  intent  to  injure^ 
punishable  under  section  211  of  the  Indian 
Penal  Code,  and  of  intentionally  giving  false 
evidence  in  a  stage  of  a  judicial  proceeding 
punishable  under  section  198,  Indian  Penal 
Code,  and  was  sentenced,  for  each  of  tho 
charges,  to  thrte  months'  simple  imprison- 
ment, the  sentences  being  concurrent  -.^Heldt 
that  the  Judge  could  not  legally  pass  concur* 
rent  sentences  for  the  offences  under  sections' 
211  and  198  of  the  Indian  Penal  Code,  as  the 
case  did  not  fall  under  section  71  of  the  Indian 
Penal  Code ;  and  that  under  section  35  of  the 
Code  of  Criminal  Procedure  consecutive  senten- 
ess  should  have  been  passed,  as  the  second 
accused  was  convicted  of  **two  distinct 
offences"  within  the  meaning  of  the  section. 

PibMabomad *^ 

T      80r 


^ee  UoBA 
^$e  Sakhabak. 
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Penal  Code,  S.  71^  Separate  punii^' 
menu*  It  is  Bot  legal  to  seotence  an  accoRed 
person  to  two  separate  pnnishments,  for  what 
is  substantially  the  same  act,  thoagh  it  falls 
ander  two  separate  definitions  of  offences. 
Fbahois  Xayibb. ^        ...    506 

Offence,     Where  a  person  causes 

the  death  of  two  children  by  a  rash 
and  negligent  act  committed  at  the  same  time 
and  place,  he  can  be  convicted  for  the  offence 
as  one  act,  nnder  section  71,  Indian  Penal 
Code.    Bjili  Naoappa.     852 

Sa  71,  148,  802,    8  2  6- 

Criminal  Procedure  Cede  {Act  X  of  1882), 
See,  295'-Murder'-'Rioting ^Separate  senten^ 
ces^Offeneeg  forming  parts  of  the  eame  tron- 
taction.  An  accased,  who  is  punished  for 
murder,  or  voluntarily  causing  grievous  hurt 
with  a  dangerous  weapon,  cannot  be  also 
punished  bj  fine  for  rioting  when  all  the 
off'ences  formed  parts  of  the  same  transaction. 
MusB  Baoas 493 

SS,71,170,171— W^oriiy  a  f alee 

jgarh^FaUe  permmation — Separate  tentencee. 
Where  an  accused  person  is  convicted  of 
wearing  the  garb  of  a  Police  ConttAble»  under 
section  170  of  the  Indian  Penal  Code,  and  of 
personating  bj  means  of  such  garb  a  Police 
Constable,  and,  as  such,  ordering  a  person  to 
b^  kept  in  custody,  nnder  section  171  of  the 
Code ;  only  one  sentence  ought  to  be  passed  on 
him  nnder  the  provisions  of  section  71  of  the 
Code,    TuKABAM 405 

SB.  71,  240,  248— Co»rte<joni 

'^Praetice,  A  person  having  four  counter- 
feit coios  in  hit  possession,  but  uttering  only 
one  of  them,  cannot  be  separately  convicted 
under  section  240  of  the  Indian  Penal  Code 
respecting  the  one  rupee,  and  nnder  section 
248  of  the  Code  regarding  the  other  three ; 
because  an  offence  under  section  24»,  implies 
prior  guilty  posseEsion.    Lakshia.        ...    202 

S.  72.    See  Kabhai.         ...    336 

S.  75— Criminal  Procedure  Code 

(Act  XXr  0/1861),  Sees,  ii^iS-^Magistrate 
— Ptinishment — Powers.  Section  75  of  the 
Indian  Penal  Code  does  not  give  a  Sabordt- 
nata  Magistrate  power  to  inflict  a  punishment 
beyond  that  which  he  can  inflict  under 
bcction  22  of  the  Code  of   Criminal  Procedure. 


This  cannot  be  done  except  when  his  juris- 
diction is  expressly  enlarged,  as  by  section  46 
of  the  Code  of  Criminal  Procedure.  Vithta.  49 
Petfkl  Code,  8,7B»  Previous  convietion-m 
Sentence,  The  accused  having  been  previously 
convicted  of  an  ofl^cnce  punishable  under  Chap- 
ter XII  or  Chapter  XYlIofthe  Indian  Penal 
Code  with  imprisonment  for  a  term  of  three 
years  or  upwards,  was  subsequently  con- 
victed of  an  offence  under  one  of  these  Chapters 
punishable  with  imprisonment  which  may 
extend  to  three  ytaTs:— neld,  that  a  sentence 
of  ten  years*  transportation  is  an  illegal  one. 
Under  section  75  of  the  Indian  Penal  Code 
the  accused  may  be  transported  for  life  but 
he  cannot  be  imprisoned  for  a  longer  period 
than  six  years.    Gopala 117 

Magislra  te — Jvrisdietion — Sepa  ra- 
te sentences.  The  accused,  who  was  previously 
convicted,  was  again  convicted  by  a  Second 
Class  Magistrate  of  theft  nnder  section  379 
Indian  Penal  Code,  and  was  sentenced  to  suffer 
six  months'  rigorous  imprisonment  under  sec- 
tion 379,  and  further  rigorous  imprisonment 
for  six  months  under  section  75,  Indian  Penal 
Code  s^Held,  that  section  75,  Indian  Penal 
Code,  did  not  authorize  the  Magistrate  to  pass  ft 
sentence  in  excess  of  section  32  of  the  Code  of 
Criminal  Procedure.  Gttlab 688 

— S.  79.— ^mBai  Mahakox....  820 

Ss.  88,  ^QBSigamy^Ch'ild  of 

ten  years -^Maturity  of  understanding — Where 
a  child  of  ten  years  marries  again  during  the 
life- time  of  her  husband,  the  marriages  being 
negotiated  aitd  caused  to  be  performed  by  the 
mother  of  the  accused  the  child  was  held  not 
to  have  attained  sufficient  maturity  of  under- 
standing to  judge  of  the  nature  and  consequ- 
ences of  her  conduct  on  the  occasion  of  the 
second  marriage.    Qodi 876 

■  S*  84  —  Insanity  —  Hereditary 
insanity  -Presumption.  The  facts  that  the 
conduct  of  the  accused  at  the  time  of  the  trial 
was  unusual  and  that  his  faiher  was  insane 
do  not  justify  the  conclusion  that  the  aecustd 
at  the  time  of  committing  the  offence  was  by 
reason  of  unsoundness  of  mind  incapable  of 
knowing  the  nature  of  the  act  or  that  be  was 
doing  what  was  wrong  and  contraiy  to  law. 
Jbbva  Amtba 10 
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Penal  Code,  S.  S^LunoUe^Btoetdure 
-^Bwrden  af  proof ,  The  law  prcfumw  every 
person  at  age  of  diicretlon  to  be  lane  noleea 
I  he  contrary  iff  proved;  and  tvenif  a  Innatic 
has  locid  intervale  the  law  preenmee  the  offence 
of  saoh  pereons  to  have  been  committed  in  a 
lacid  interval,  nnless  it  appears  to  have  been 
committed  dnring  derangement.  Balu...    172 

Criminal  Procedure  Code  (4c*  X  qf 

1882),  Sec.  640-^Evidenee  Act  (70/1972),  See. 
A^^Lunacij^  Defence,  When  the  defence  is 
based  on  section  84  of  the  In^an  Penal  Code, 
the  Srsnions  Judge  may  nnder  section  540  of 
the  Criminal  Procedure  Code  and  Section  165 
of  the  Indian  Evidence  Act,  ascertain  the  be- 
haviour exhibited  by  the  prisoner  during  the 
years  of  his  life  previous  to  the  homicide,  and, 
if  accused  has  been  Icept  in  a  lunatic  asylum, 
record  medical  evidence  of  the  facts  observed 
there,  and  of  the  opinion  formed  as  to  hie 
particular  form  of  lunacy.  Section  45  of  the 
Indian  Evidence  Act,  illustration  (6),  indicates 
this  evidence  as  relevant  to  determine  the  isFue 
raised.  Dovoar 279 

-^ The  onus  of  proving  the  defence 

afforded  bj  section  64,  Indian  Penal  Code,  rests 
on  the  prisoner.  Ibapa 818 

Ss.  84,  99— Murkier— Uiwotwd- 

neee  o/  mind.  Partial  delusion  or  the  mere 
existence  of  mental  disease  does  not  neces- 
sarily exempt  a  person  from  criminal 
responsibility.  The  proved  unsoundness  of 
mind  of  the  sort  described  in  section  84 
of  the  Indian  Penal  Code  is  a  complete 
defence;  and  mental  wealcness  caused  by 
disease  is  an  extenuating  circumstance  affect- 
ing the  sentence.  When  the  absence  of 
any  motive,  preparation  or  purpose  for  a 
criminal  act  is  admitted,  or  evidence  of 
some  mental  derangement  such  as  melancholy 
or  excitemenf,  or  of  every  extraordinary 
conduct  has  been  given,  or  other  index  of 
disease  of  the  brain  appears  in  the  casei 
the  Magistrate  or  Judge  oueht  to  use  the 
means  pointed  out  in  the  various  proviaions 
of  law,  so  as  to  iind  out  as  much  as  possible 
about  the  mental  state  of  the  accused. 
Nepal 229 


is  not  applicable  to  a  case  where  the  accnaed 
is  charged  with  the  offence  of  theft,  in 
respect  of  8  pies    worth  of  dung-cakes  and 

mangoes.    Rakcbobb 400 

Penal  Code,  S.  ^H^Uagittrau^-^uve*- 

fiile  offenders^Punishment,  In  cases  where 
boys  are  charged  with  some  offence,  tha 
Magistrate  before  whom  they  are  brought  for 
trial,  should  very  carefully  determine  whether 
the  affair  charged  was  merely  a  hoax  and 
should  not  lightly  send  them  to  long  terms  of 

imprisonment.    Bali        569 

S.  99.  See  Tulsibam    ...       880 

S.    tOS^Abeiment-^Coneen—Tn- 


S.    95— rA«//—  Property    worth 

8  pici.     Section  95  of  the  Indian  Penal  Code 


tentUm,  To  constitute  a  man  the  abettor  of 
another's  crime,  it  must  be  clearly  esubliahed 
that  both  intended  to  commit  or  to  further  the 

same  crime.    Hamal ,        ...      9^ 

S.  109,  See  Sakhabam.    ...      85- 

Ss.  109,  tll-'Murder^Abetmeat 

^Different  act.  The  accused  accompanied  the 
brother  who  was  taking  a  child  to  murder  it : 
after  accompanying  him  for  a  while  he  refused 
further  to  go  along  with  his  brother,  but  at 
the  same  time,  though  Icnowing  full  well  that 
the  child  was  being  talcen  to  be  murdered  he 
made  no  attempt  to  take  the  child  back  with 
him :  and  the  child  was  subsequently  mur*^ 
dered :— Held,  that  nnder  sections  109  and 
111  of  the  Indian  Penal  Code,  the  accused  was 

guilty  of  murder.    Sadu S07' 

88.  110,  149  —  Murder^Un^ 

lawful  assembly  *-  Cwnmon  object.  The 
common  object  of  an  unlawful  assembly  was 
to  beat  a  person,  and  two  of  the  persons  were 
armed  with  wooden  bars.  In  beating  the 
deceased,  the  armed  persons  used  the  bars 
rather  severely  and  the  other  persons  of  the 
assembly  simply  used  their  hands  on  the 
deceased  :^Beld,  that  section  110  of  the  Indian 
Penal  Code  was  applicable  to  the  case  and 
the  persons  who  were  not  armed  were  guilty 
of  only  voluntarily  causing  grievous  hurt. 
Chuhdbbsuvgjbb 14 

■  S.  114  —  Abetment  —  Presence, 

To  be  present  and  aware  that  an  c fiance  la 
about  to  be  committed  does  not  constitute  abet- 
ment unless  the  person  thus  present  holds  some 
position  of  rank  or  Influence  such  that  hla 
countenancing  what  takes  place  may,  under 
the  circuibstances,  be  held  a  direct  encourage— 
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meBt  or  nnkfs  lome  fpecifle  dotf  of  prerentlon 
T9ttB  OB  him,  whieh  he  leaves  nnfalfilled,  in 
rach  wlae  that  he  may  be  tafely  taken  ae 
haring  Joined  in  a  eoniplraoj  for  the  perpetra* 
tion  of  the  offence.    Laxbhmi 303 

Penal  Code,  S.  tl'^^Abetment-^Oaih 
—  JoeampUee,  depoiition  of^  Magutrate. 
Mere  pretence  at  the  comniission  of  an  offence 
is  not  abetment  of  it,  if  the  pereon  present 
has  no  authority  to  interfere.  When  a 
Police  Constable  makes  an  arrest  in  a 
village,  the  Code  of  Criminal  Procednre 
applies  to  it,  and  the  responsibility  is  of  the 
ConsUbleand  not  of  the  Police  Pate]  who 
has  no  power  to  interfere.  A  Magistrate 
shonid  not  pnt  persons  on  oath  nnless  he  is 
satisfied  of  his  antbority  so  to  do,  for  it  may  be 
an  oppression.  A  conviction  bksed  on  the 
totally  uncorroborated  story  of  an  accomplice 
is  bad  in  law.  Where  a  person  makes  one 
statement  when  questioned  on  oath  before  a 
process  to  compel,  his  appearance  is  issued, 
and  makes  a  different  statement  in  his  defence 
when  put  at  the  trial  he  cannot  on  this  fact 
alone  be  convicted  under  sections  114  and  161 
of  the  Indian  Penal  Code.  The  burden  of 
proof  in  such  a  case  lies  on  the  prosecution 
and  the  proper  material  for  judgment  is  the 
testimony  as  to  what  specific  acts  the  accused  did 
and  what  particular  words  he  used.  Shidltbo- 
^"^ 844 

S.  118.  Set  VlSHVAHATH.      ...   708 

— ; S.  141.—  UfUawful    aaembly-^ 

Mioting.  If  any  person  encourages,  or  promotes, 
or  takes  part  in  riots,  whether  by  words, 
■igns  or  gestures  or  by  wearing  the  badge  or 
ensign  of  the  rioteers;  he  is  himself  to  be  consi- 
dered a  rioteer.  Active  participation  in  actual 
violence  is  not  necessary.  Some  may  encourage 
by  words,  others  by  signs,  and  others  again 
may  actually  cause  hurt  and  yet  all  would  be 
equally  guilty  of  rioting.   Gawu 99 

S.  Mi^Illegal  gratification.  The 

accused.  XUKulkarni  of  a  village,  told  the 
ryots  who  had  been  given  a  grant  of  tagavi  by 
Government  tbat  he  had  worked  for  them  for 
8  days  and  that  they  must  pay  him  12  annas 
each  or  they  would  get  into  trouble  and  in 
consequence  the  ryots  paid  him  the  money:— 
Held,  that  the  accused  was  properly  convicted 
of  an  offence  under  section    161,  Indian  Penal 


Code,  as  he  made  uae  of  his  official  position 
and  claimed  and  obtained  the  money  as  a 
reward  for  rendering  services  which  he  had 
not  rendered  in  that    position,    Kbibhhaji 

®^«»«-    ^ 95S 

Penal  Code,8.170.  ^wTukabam.  405 
S.  171.   See  TuBABAH.      ...    405 

-S.  11^^  Ahacwding^Warrcmt^ 
Service.  A  person,  absconding  to  avoid  the 
service  of  a  warrant  issued  by  a  Magistrate  to 
the  address  of  a  Police  Officer,  directing  the 
latter  to  arrest  that  person,  does  not  commit  an 
offence  under  section  172,  Indian  Penal  Code 
^««^ 15» 

S.  nS^Bffuial  to  receive  and 
*ign  o  sunwKnu.  A  refusal  to  receive  and 
iign  a  summons  docs  not  constitute  a  preven- 
tion of  service  within  the  meaning  of 
section    173    of    the     Indian     Penal     Code. 

Khushal.    ...  ,-. 
17 

S.  174—  WHneit^O  rder     to 

attend^Ferbal  order^Disobedience  of  the 
order,  A  verbal  order  given  to  a  witness 
by  a  Court  to  attend  on  a  particular  day 
at  a  particular  hour  is  an  order  the  diiobedi- 
ence  of  which  is  punishable  underdection  174 
of  the  Indian  Penal  Code.  Gumak.  ...  75 
Criminal  Procedure  Code  {Act  X 
of  1872)  S.  473-^Bhagdaree  and.  Narvadaree 
UnuresAct(Bom.  Act  V  of  mi),^Mamlat. 
dar^Inquiry  under  the  Bhagdaree  and  Nar» 
vadaree  TenureeAct^Swrnnons-^ Disobedience 
—Contempt^Qfience,  Bombay  Act  V  of  1862 
does  not  provide  for  the  attendance  of  persons 
before  the  Mamlatdar  for  the  purpose  of  an 
inquiry  under  that  Act.  A  conviction,  there- 
fore, for  non-attendance  in  obedience  to  a 
summons  issued  under  it  by  the  Mamlatdar  is 
illegal.  In  this  case  the  conviction  was  also 
held  to  be  illegal  under  section  478  of  the  Code 
of  Criminal  Procedure  on  the  ground  that  the 
trying  Magistrate  had  no  jurisdiction,  his 
Court  being  the  same  against  which  the 
alleged  contempt  was  committed.    Mahokbd 

•••         ...     70 

S.  176.    See  Sada.         ...    074 

' S-  im-^tamp  Act  (I  of  1879)- 

Stamp  vendor^Purchaser  giving  a  false  name. 
The  purchaser  of  a  stamped  paper,  not  being 
bound  by  any  law,  or  rule  having   the  force  of 
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Uw,  to  famish  information  to  the  stamp- 
Tcndor,  is  not  pnnishahle,  under  section  177 
of  the  Indian  Penal  Code,  if  he  gives  a  false 
name.    Fabmata 810 

Penal  Code^Ss.  177,  laZ-False  in- 

formation^Person  not  hound  io  give  the  infoT' 
wo/tnn— P«r#on  not  intending  injury  or  annoy- 
ance to  any  particular  person.  Where  a  per- 
son who  is  not  legally  bound  to  fnrnish  infor- 
mation of  an  offence,  falsely  informs  the  Police 
that  snch  an  offence  has  been  committed 
without  intending  to  cause  injury  or  annoy- 
ance to  any  particular  person,  he  commits 
no  offence  cither  nndor  section  177  or 
section     182    of    the     Indian    Penal    Code. 

SUBAJI ^® 

' S.   179— B<?/K«<iior  to  answer 

questions  put  by  police^Jurymani  A  person 
can  tiot  be  convicted  of  an  offence  under  section 
179,  Indian  Penal  Code,  for  refusing,  when 
required  by  a  police  officer,  to  look  at  the  hands 
of  a  complainant  and  to  answer  whether 
the?e  were  any  marks  of  tying  with  a  rope 
on  his  hands.    Fauba ^^ 


-S.  182—  InformaHan^CrinUnal 


Procedure  Code  {Act  Xof  1872),  See.  119— 
Statement— Magistrate-^Evidence-^udgment^ 
A  Matement  made  under  section  119  of  the 
Code  of  Criminal  Procedure  is  included  in  the 
word  '*  information  '*  as  used  in  section  182  of 
the  Indian  Penal  Code.  A  Magistrate  after 
having  heard  all  the  evidence  in  a  case,  cannot 
postpone  it  for  judgment  by  his  successor  in 
office,  on  the  same  materials;  but  most  pass  the 
judgment  himself.    Bhixaijx ISi 

'False   information-^Publie    officer. 


Where  a  person  gives  false  information 
to  an  officer  who  has  power  to  be  exercised 
by  him  to  the  direct  and  immediate  prejudice 
of  the  complainant  against  whom  the  informa- 
tion is  levelled,  he  becomes  guilty  of  an  offence 
under  section  182,  Indian  Penal  Code.  Shri- 
PATI  Wama!« 946 

S.   182,  211 — Fiilse'complaint — 

Police^  Qfenee.  A  petition  made  by  a  person 
to  the  Police  fahely  stating  that  the  petitioner 
suspects  another  person  of  having  committed 
an  offence  and  praying  for  Inquiry,  does  rot 
amount  to  an  institution  of  criminal  procecd- 
ngs  against  that  person  within  ihe  meanin  g 


of  Section  211  of  the  Indian  Penal  Code,  The 
petitioner  should  be  charged  under  section  Itt 
of  the  Code  with  having  given  false  Informa- 
tion with  intent  to  cause  a  public  servant  to 
use  his  lawful  power  to  the  injury  of  another 
person.    Qopal    Bhikaji.  72 

Penal  Code,S.  188.  The  proceedings 
of  an  inferior  Court  of  limited  jurisdiction 
must  set  forth  the  facts  and  orders  (not  being 
general  statutes  of  which  all  Courts  must 
take  notice)  requisite  to  give  it  authority  in 
the  particular  case.  '  The  High  Court  cannot 
on  review,  presume  the  existence  of  the 
necessary  circumstances,  which  are  not  set 
forth.  Where  it  did  not  appear  on  the  face 
of  the  conviction  that  the  Mamlatdar  was  an 
officer  to  whom  under  the  provisions  of  section 
12  of  the  Land  Revenue  Code,  the  powers  of 
the  Collector,  constitnted  by  section  87  of 
the  Code,  had  been  delegated  onder  any 
general  or  special  order  of  the  Government 
nor  that  the  karkoon  employed  to  distrain  was 
an  officer  directed  to  perform  that  duty  by 
the  Commissioner,  under  the  orders  of  QoTcm* 
ment,  a  person  resisting  such  a  karkoon  by 
force  when  the  latter  came  to  distrain  seme 
goods  at  his  Bouse,  is  not  guilty  of  an  offSenco 
under  section  18S  of  the  Indian  Penal  Code, 
Ybshwaht 3W 

BaiUff-^Befusal  to  hand  aver  moM§ 

from  a  poeket  to  a  bailiff.  The  mere  refusal  by 
an  accused  person  to  hand  over  to  a  bailiff 
money  alleged  to  be  in  his  pocket  is  not 
a  resistance  to  the  taking  of  that  money  within 
the  meaning  of  section  183  of  the  Indian  Penal 
Code.  Alisoai.  412 

S.  186  Survey  officer^Forbidding 

to  measure  lands  in  a  particular  manner.  To 
forbid  a  survey  measurer  land  in  a  particular 
manner,  without  usin^  or  threatening  to 
use  force  to  prevent  him  from  doing  ao, 
does  not  amount  to  the  ofi^nce  of  voluntarily 
obstructing  a  public  servant  in  the  discbarge 
of  his  public  functions.     Kavji 877 

Public  servant — Obstruction.    A 

person,  who  chains  from  within  the  door  of 
bis  house  on  the  approach  of  a  Karkoon, 
charged  with  the  execution  of  a  warrant 
issued  by  the  Mamlatdar  for  the  attachment 
of  his  moveable  property,  is  acting  within 
I  his  rights  and    is  not  guilty  of     an  offence 
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under  section  186  of  the  Indian  Penal  Code. 

Mazhi.         ••        ..•    407 

Penal  Code,  Ss,  186, 189,  506^ 

CuMtodyf  reseu9  fram-^Orimnal  Intimidation 
— A  Constable  was  sent  to  fetch  to  a  Police  Ins- 
pector some  persons  from  whom  the  latter  wish- 
ed to  make  inqniries  regarding  an  offence.  The 
order  to  attend  was  evidentlj  not  in  writing. 
While  the  Constable  was,  accordinglj,  taking 
twojTersons  with  him,  the  accnsed  came  np  and 
threatened  them  both  and  the  Constable 
with  the  Head  Constable's  rengeance,  and 
as  a  consequence,  the  two  persons  refused 
to  accompany  the  constable  who  had  to  go 
withont  them.  The  Magistrate,  on  these 
facts,  convicted  the  accnsed  of  offences  nnder 
sections  186  and  189,  Indian  Penal  Code  :^ 
Held,  that  as  an  order  nnder  section  160, 
Criminal  Procedure  Code,  most  be  in  writing, 
and  a  person  smnmooed  nnder  sach  order  can* 
not  be  forcibly  compelled  by  the  person  serring 
the  order  to  attend,  the  presence  of  the  Constable 
with  the  two  persons  (who  were  not  nnder 
dnress)  was  an  ordinary  circumstance  and  not 
a  discharge  of  duty,  and  that,  therefore,  the 
accnsed  was  not  guilty  of  an  offeoce  nnder 
section  186  :  (S)  that  (he  act  of  the  accnsed 
properly  fell  within  the  terms  of  section 
606,  Indian  Penal  Code.    Pubshotak  Vaka- 

JIALI •^^ 

Ss.   186,  99-Pii6W^   Officer-^ 

Swrveyofficw-^oUedwU  ordtr  ultra  vires 
^MemOaidar-^Poeseitory  suU^MamMdar^s 
OourU  Act  (Bom.  Act  HI  of  1876).  A 
Mamlatdar  cannot,  in  the  ezscntion  of  the 
decree  pasied  in  a  possessory  suit,  refer 
the  matter  to  the!  Collector  in  case  Of 
difficulty  in  executing  it.  A  surrey  officer 
deputed  by  the  Collector  to  attend  to  the  execu- 
tion, is  not  a  public  servant  in  the  discharge 
of  his  public  functions,  and  persons  obstruct- 
ing him  cannot  be  convicted  of  an  offence 
nnder  section  186,  Indian  Penal  Code.  Sec- 
tion 99  of  the  Indian  Penal  Code  does  not 
shield  an  officer  whose  act  is  altogUier  illegal. 

TULBIBJLM 881 

BegUtraiion  Act  8.  %  (d)— FaZ#tf 

pereonoHon^  FiUage  Eegistrar -^  Ahetmei^t. 
Abetment  of  personadon  before  a  Village 
Registrar,  appointed  under  the  Dekkhan 
Agrionltnriits  Belief  Act,  1879,  is  not  punish- 


able nnder  section  82  (d)  of  the  Registration 
Act,  1877;  as  the  section  does  not,  by  itself, 
apply  to  such  abutment.  B  appeared  before  a 
Village  Registrar  and  falsely  personated  W, 
and  in  such  assumed  character,  expressed  a 
desire  to  execute  a  lease  in  favour  of  A, 
who  was  present  and  assented  to  take  the 
lease.  When  B  made  some  mistakes  in  giving 
the  area  of  the  land,  C  corrected  him. 
E  identified  B  as  W  before  the  Village 
Registrar  and  he  and  D  assured  the  attesting 
witnesses  that  B  was  W :  ^Held,  that  C,  D 
and  E  could  not  be  convicted  nnder  section 
82  (d)  of  the  Registration  Act,  1877,  but 
that  they  committed  an  offence  under  section 
182,  Indian  Penal  Code.    Bala  Kashaba.  761 

Penal  Code,  S.  iS&^PubUc  sfrvant^ 

Obsiruetion^^Mnnieipal  servant ^Pegs  and 
etringe  fixed  in  road^Bona  ^de  dispute  cfthe 
road^PwUing  up  peg t.-^ A  Municipai  servant 
cannot  be  considered  to  be  discharging  a  public 
function  in  putting  down  pegs  and  strings,  in 
order  to  mark  out  a  road,  unless  the  road  is 
public  property  vested  in  the  Municipality.  A 
person  between  whom  and  the  Municipality 
there  is  a  bona  fide  dispute  as  to  the  ownership 
of  the  road,  commits  no  offence,  nnder  section 
186  of  the  Indian  Penal  Code,  if  he  pulls  np  the 
pegs  and  cuts  the  stringi  in  the  assertion  of  his 

right.  Saoan 866 

8.  188. 8e$  Mavbxchaiid.  ...  843 

— Theatre^Proprietor^A  proprietor 

of  a  theatre,  not  in  actual  possession  or  manage- 
ment of  the  theatre  at  a  time  when  a  lawf  nl 
order  promulgated  by  a  public  servant  was 
disobeyed,  cannot  be  convicted  under  section 
188,  Indian  Penal  Code.  Ebisbna  Shbt,    527 

Disobedienee-^Order  poetrd  at  a 
places  Individual  service  7ieeessary»  The 
accnsed  was  convicted,  under  section  188  of  the 
Indian  Penal  Code,  for  disobeying  an  order 
posted  at  a  certain  place  by  a  Subordinate 
Magistrate,  1st  Class,  prohibiting  people  from 
burying  and  burning  corpses  there— fie^,  that 
(he  order  not  having  been  served  individual- 
ly upon  the  accused,  the  conviction  was  illegaL 

SuKAm  Bxtdhia •-       •••      80 

'Criminal  Procedure  Code  {Aei 
XXV  of  1861),  Sees.  44,  62,  808— Or<idr^ 
Bepair  to  a  well^Disobedienee^Fine^Order 
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to  execute  Vie  repairs  ovt  of  the  fine  impoeed. 
A  Snbordinate  Magistrate,  let  CUft,  ittned, 
under  section  6S  of  the  Code  of  Criminal 
Prccedare,  an  order  calling  npon  the  accased 
to  make  certain  repairs  to  a  well,  and,  upon 
his  failing  to  make  these  repairs  tried  him 
for  disobedience  of  an  order,  nnder  section  188 
of  the  Indian  Penal  Code,  and  fined  him  Bs. 
100  and  directed,  ander  section  44  of  the  Code 
of  Criminal  •  Procedure,  that  the  repairs 
should  be  made  to  the  well  and  paid  for  oat 
of  fine.  He'd,  that  in  this  case  section  808 
of  the  Code  of  Criminal  Procedore  alone  was 
applicable,  and  that,  therefore  the  Subordinate 
Magistrate  had  no  jurisdiction  in  the  mattsr ; 
and  that  the  order  to  repair  the  well  was  one 
which  he  was  not  competent  to  make  under 
•ection  44  of  the  Code  of  Criminal  Proeednre. 
Tatta 50 

Penal  Code,  BABB^Criminal  Proced- 
ure Codc{Act  X  C/187J),  Sees.  518, 581— Pnni- 
ing  of  hidges^Ord^r-^  Magistrate^ Disobedi' 
enee-^Bombay  District  PoUee  Jet  (Bom,  Act 
r// (2^1867),  See.  SS.Convictlon  nnder  section 
188,  Indian  Penal  Code,  for  disobedience  to  the 
order  of  a  Magiatrate  issued  under  section  578 
of  the  Criminal  Procedure  Code  directing 
the  pruning  of  hedges  t—fii;^,  thai  as  the 
circumstances  showed  that  there  was  no 
necessitj  for  a  speedy  remedy,  the  Magistrate 
had  no  power  to  issue  the  order  disobeyed, 
as  Explanation  1  to  section  57d  points  out 
another  and  less  sunmiary  procedure  in 
such  circumstances*  The  Magistrate  was 
also  informed  that  section  83  of  Bombay  Act 
YII  of  1867  was  more  applicable  to  such  cases. 

Bapuji  Bbohab 81 

Order ^Diiobedienee,  To  sustain  a 
conviction  under  section  188,  Indian  Penal 
Code  it  is  necessary  to  prove  that  the  dis- 
obedience complained  of  would  produce  one 
of  the  consequences  specified  in  the  section. 
Harilal 488 

— —  Section   188,  Indian     Penal  Code 

» 

refers  to  orders  made  for  public  purposes  and 
does  not  apply  to  an  order  made  in  a  posset- 
eory  suit  between  party  and  party.    Ulwaf- 

GAVDA ••     864 

Criminal  Procedure  Code  {X  of 
1882),  <S#.  195,  487— 2>ito60(|i>»c0  of  an  order 
-  Uagietrate^ Jurisdiction.  A  Magistrate  is 


not  competent  to  try  and  convict  a  person 
nnder  Section  188,  Indian  Penal  Code,  of 
diiobedience  to  an  order  issued  by  himoelf  as 
Magistrate  under  section  144,  Criminal  Proce- 
dure Code.  The  Magistrate  is  further  disqua- 
lified from  trying  such  a  case  by  section  476, 
Criminal  Procedure  Code,  for  the  offence  is 
one  mentioned  in  section  195  of  the  Cods  and 
it  ia  committed  in  contempt  of  his  own 
authority.     Lavoadava  Balu  Roli.    ..«    904 

Penal  Code,  S.  iS^^FMic  terront— 
Threat  of  injury, — In  order  to  iustaina  convic- 
tion under  section  189  of  the  Indian  Penal  Code 
there  must  be  **a  threat  of  injury  to  either  the 
public  servant  or  to  any  one  in  whom  he  (the 
accused)  believes  that  public  servant  to  be  in- 
terested.*' What  the  section  deals  with  are 
menaces  which  would  have  a  tendency  to  io» 
dnce  the  public  servant  to  alter  his  action  be- 
cause of  some  possible  injury  to  himself  or  to 
some  one  in  whom  the  accmsed  believes  he  has 
an  interest.  Amibxbav 273 

S.  190— PMJiic  Vuisanee^Mcat^ 
espoeing  of  in  a  shop.  The  mere  fact  of 
keeping  a  shop  open  for  the  sale  of  meat  does 
not  constitute  the  ofFicnce  of  pnblic  nuisance. 
The  sight  of  meat  may  be  offensive  to  the 
sentiments  of  Hindus  bat  it  cannot  be  aald  to 
affect  seriously,  if  at  all,  the  health,  safety* 
comfort  or  convenience  of  the  commonity  at 
large.  Hasan  Samad 90f 

88,  100,268^Pte6/ie  nuisanee^ 

SoUdtati^'n  of  chastity.  Bare  solicitation  cf 
chastity  is  not  a  pablic  nuisance,  as  it  proves 
or  suggests  no  fact  relating  to  any  common 
injury,  danger,  or  annoyance,  which  is  a 
part  of  the  definition  of  public  nuisance 
in  section  268  of  the  Indian  Penal  Code. 
Raji 765 

88.  191,  198  —False   evidence 

— Knowledge— Beiief-^Matftrialitg.  Under 
sections  191  and  198  of  the  Indian  Penal  Code, 
false  evidence  must  be  intentionally  false  to  the 
knowledge  or  belief  of  the  person  giving  it  .* 
cases  may  arise  in  whioh  materiality  may  not 
be  essential  to  the  offence  described  in  the  above 
sections,  but  itmu^tbe  taken  into  consideration 
in  arriving  at  the  intention  with  which  the 
false  statement  was  made.    Tookakam.    ...   2 

8.  IQS— False  claim.    In  a  case 

in  whioh   an  accused  person   was  convicted 
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'  by  a  lUgittTate,  F.  P^  andeT  iiectiM  »09, 
Indian  Penal  Cade,  af  nuiking  a  false  elain, 
it  appeared  that  the  aaeoaed  bad  made  a 
falie  verifioation  of  his  plaint  The  High 
-Csnrt  annnlled  the  oonrietlon  •«  the  gronnd 
that  an  offimoe  pnnithable  aade?  seotlen  lis 
Indian  Penal  Code»  bad  been  egmmitled,  and 
that  the  Magistrate  had  no  jarlsdittion*  It 
was  left  tn  the  discretion  of  the  Ifagiatrate  to 
take  farther  prooeedlngs  against  the  aeeased. 
LuxuafAiQ>AS....       .M    3ft 

Penal  Coda»  8.  t9S'^89iH&M  Jwdge 

•^Finding  ecniaimimg  an  infimatiom  tf  an 
inUnti^n  to  grant  sametion,  A  person  ennnot 
ht  tri^d  for  glrlng  false  evidence  in  a  jndieia] 
proceeding  on  the  aatborltjr  of  a  indlag  of  a 
Conrt  of  Session,  in  which  an  lnt<*ntion  to 
sanction  the  prosecution  of  that  person  was 
expressed  bnt  never  carried  onl.  PutVAF|A.  78 

Where  a  Jadge  Issues  a  notice  to 
the  accused  to  show  cause  why  his  prosecution 
under  section  198,  Indian  Penal  Gode,  should 
not  be  sanctioned,  he  must  allow  suiBdent 
time  for  the  notice  to  be  serred  upon  the 
accused  and  should  not  grant  the  sanction 
before  the  notice  has  been  served.  Uhab- 
njui.«.         ..•        .«.        .-        404 

Poliee  imtiUgatim^Magisisrial 
iriai^Fdlse  evidtnce-^Altern^itifm  eharg$^ 
Jhn-admUHbiHty  ofitatmmnt  fnacts  $*fortt  thB 
PflHee,  The  accused  was  charged  in  the 
alternative  with  having  given  false  evidence 
either  before  the  Chief  Constable  in  a  Pdllcc 
investigation  or  before  a  Kagiitrate  In  a 
crimlaal  trial  ^^l^fM,  (1)  Aalthe  statement 
made  to  the  Chief  Coubiable  by  the  aocnsed, 
and  reduced  by  him  to  writing,  was  not 
admissible  in  evidence  against  the  accused ; 
the  oalf  eviisnae  as  to  sash  statoment  that 
would  be  admisslhle  Hsr  tfts  pvvposee  of  such 
a  ease  aa  the  present  being  the  AraJ  tesiimony 
of  the  CottstabK  who  csnJd,  however,  refresh 
his  memory  by  referring  to  the  staionent 
rednoed  by  him  to  writing :  (3)  That  oral 
evidence  of  the  contents  of  thie  accused's 
deposition  at  the  trial  before  the  Magistrate 
was  iDadmiselble  under  section  91  of  the 
Evidence  Act.  The  deposMon  itself  ought 
iohave  been  put  In,  and  the  proOBedtogs  in* 
>the  case  In  which  it  was  taken,  ought  also  to 
have  been  put  in  to  show  flie  nature  of  the 
135 


preoeeding   in    which   the    evidence     was 

given    Bapu  Nauah       ...        ^       ...    407 

F^ttai     CkNl«»  8.  199*     S$€  Nava 

RajU  ^         ^ 468 

Criminal  Prooidure  Code  (Act  X  of 

1883),  Sees.  161,  l^S—Altemative  charge^ 
Police  offieer-^DeUgaUon  of  investigation. 
The  accused,  a  Police  Patel,  having  stated  to 
a  Chief  Constable,  that  he  had  paid  Bs.  6  to  a 
classer  aa  a  bribe  to  prevent  the  assessment  on 
hli  fields  from  being  raited,  and  subsequently 
before  a  Magistrate  having  stated  that  he  paid 
the  Bs.  5  for  provisions,  was  charged  in  the 
alternative  and  convicted  of  an  offence  under 
section  198,  Indian  Peoal  Code  i-^Htld^  re- 
versing the  conviction  and  sentence,  that,  as 
section  161  of  the  Code  of  Criminal  Procedure, 
binds  a  person  to  answer  truly  only  questions 
other  than  questions  the  answers  to  which 
would  have  a  tendency  to  expose  him  to  a 
criminal  charge  or  to  a  penal^of  forfeiture, 
the  accused  was  not  liable,  in  respect  <^  his 
firat  statfnnent  to  the  CUef  Constable,  to  a 
prosecutloa  under  section  190  of  the  Indian 
Penal  Code,  the  offer  of  a  bribe  being  an 
oifence  punishable  under  the  Indian  Penal 
Code,  and  the  aCdued  bdng  liaMo  to  loss 
of  his  office  for  misbehaviour.  Qua$fs  :— 
Whether  a  PioUce  Inspeet9r,  who  Jias  been 
appointed  as  a  Ifa^^trate  to  Investigate  a  non« 
cognisable  offenae,  can  legally  delegate  the 
duty  of  making  thd  investigaelon  to  a  Chief 
CottiUble.   KjktXDiA 46« 

^"^faUe  evidene  e—Oontradietory 

statements.  The  accused  was  convicted  on  an 
alternative  charge  of  giving  false  evidence  by 
mak\ng  two  contradictory  statements,«one  in 
1886  and  the  other  In  1887.  There  was  no 
finding  that  either  of  the  statements  was  false. 
On  his  attention  being  caled,  while  under 
examination  in  1887,  to  the  contradiction, 
he  said,  "If  such  statement  has  been  made 
by  me  in  my  previous  deposition,  the  same 
may  be  true**:— ^f{(^,  that  the  accused  must 
be  taken  to  have  withdrawn  the  statement 
at  first  made  .in  his  lattter  deposition,  and 
that  he  had  the  right  to  do  so,  for  a  deposition 
must  be  read  as  a  whole  and  a  witness 
mart  always  be  given  ah  opportunity  of 
correcting  any  answer  given  by  him;  and 
the  statement  that  he  finally  makes  must  be 
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taken  to  be  tiie    eridenee  that    he  inteoded  I 
t9  give.    QoPAL.    •-       501 1 

Filial  Cod«,S.  i9S-Fal9$  evident  ^ 

-^AHtmative  charge ^  It  ii  sot  permlMible 
to  ebarge  a  person  in  the  alternatiTe  in  that 
he  gave  faUe  erldenee  either  before  the  Chief 
Conitabie  or  the  Magistrate,  as  the  one  is  an 
entirelj  distinct  offence  from  the  other.  Was- 

DBAK SOS 

Criminal  Proeedure  Code  {Act  X  of 
188S),i9f0.  lei^Fatfs  tiatementM-^imiradie^ 
iorg  statemmUs-^Alt^rnaiive  eharg§.  A  witness 
it  not  bound,  under  section  191  of  the  Code  of 
Criminal  Procednre,  to  answer  tmly  crimina- 
ting questions.  An  alternative  charge  of  an 
offence  under  section  193,  Indian  Penal  Code, 
cannot  be  permissible  in  respect  of  contradic- 
tory statements,  one  of  which  is  made  to  the 
Police  and  another  to  a  Ifagistrate.  AinoA  518 

fWt«  eompUdnt.    Where  a  person 

having  reason  to  believe  that  a  certain  man 
has  committed  an  offence  punishable  under 
section  457,  Indian  Penal  Code,  instigates  the 
complainant  and  witnesses  in  the  case  to  make 
statements  which  he  k  nows  to  be  false,  he 
commits  an  offence  under  sections  109  and  198 
and  not  under  sections  901  and  611  of  the 
Indian  Penal  Code.    Bawji.      ...       •••    639 

8.   194— JWse  evid$nee^4]iff$iuie. 

To  render  a  person  liable  under  section  194 
(as  distinguished  from  section  193)  of  the 
Indian  Penal  Code,  he  must  have  given  or 
lubricated  false  evldence^in  the  final  stage, 
!•  e.,  the  trial  and  not  in  the  preliminary 
inquiry  into  the  case.  Where  an  accused 
hadf  in  a  preliminaty  inquiry  before  a 
Magistrate*  made  a  deposition  in  which 
he  falsely  stated  that  he  had  seen  the 
persons  charged  before  the  Magistrate  in  the 
act  of  coimmittiDg  a  murder  :—£reM,  that 
section  194  of  the  Indian  Penal  Code  was 
inapplicable,  as  the  nataral  consequence  of 
such  false  evidence  would  be  nothing  graver 
than  a  committal  of  the  persons  charged  to 
the  Court  of  Session,  and  not  necessarily 
a  conviction,  and  it  must  be  presumed  that 
Mcused  intended  the  nataral,  that  is,  the 
ordinary  consequence.  Qokaldas.  ...  80 
8*  Urt-^Falie  eerHfieat§^F0is€ 
iMftfrmatkm  to  a  fMie  oorvwni.  A  person 
dgocd  8  notice  of  transfer  of  survey  nos.  in 


the  character  of  his  father  who  was  dead;  and 
the  declaration  ta  this  notice  was  signed  by  the 
accused,  whoconflimed  the  assumed  character: 
^i7«M,  the  accused  Cirald  not  be  convicted 
under  section  197  of  the  Indian  Penal  Code,  \ml^ 
could  be  convicted  of  giving  false  information 
to  a  public  servant.  Mulhabjx 18f 

Penal  Code,  8.  801-P^tactjMii  of-- 
foneo^AooesMorg  qfonoo,  A  conviction  of  the 
acceasory  offence  under  section  801  of  the  In- 
dian Peual  Code  is  not  illegal  merely  because 
it  is  suspected,  but  not  proved  or  admitted,  that 
the  accused  committed  or  was  one  of  several 
persons  who  committed,  the  principal  offen- 
ce.   LiMBTA 797 

8.208— Afiotf  P^M.     A  PoUce 

Patel  failed  to  report  the  arrival  at  his  villag  e 
of  dacoiti,  and  supplied  them  with  food  and 
drink  >-J7sM.  that  he  could  not  be  convicted 
under  section  802  of  the  Indian  Penal  Code, 
as  there  was  nothing  to  show  that  an  offionoe 
was  committed  by  persons  who  virtted  his 
village*    Bala       160 

Polioe  BM^Beport  about  coo^. 
Where,  from  the  fact  of  the  Police  Patil 
ordering  the  Kulkarni  to  write  a  report 
regarding  a  suspicious  death  in  his  village,, 
his  good  faith  is  apparent,  and  it  does  not  seem 
that  he  had  an  intention  to  omit  the  report,  it 
is  not  proper  to  convict  him,  under  section  808, 
Indian  Penal  Code,  of  an  intention  ta  evade 
the    law  about    the     first     report.    Mhatu 

HALAJI.  ..•         ...  •••  •••         ••.     788 

8*  20B^Pro§eeutiom-^Act  lllqf 
1869.  A  prosecution  under  Act  III  of  1858  ia 
a  criminal  prosecution  within  the  meaning  of 
section  805  of  the  Indtan  Penal   Code.    Gah- 

OA*      ...  •••  •••  •••  •••  •••        9^ 

8.  209^Frmtd^Oroditot^A9^ 
iignment  of  ptopertffDiMoharge  of  debt.  A 
creditor  commits  no  fraud,*  who  anticipatea 
other  creditors  and  obtains  a  discharge  of 
his  debt  by  the  assignment  of  any  pr^erQr^ 
which  has  not  already  been  attached  by  another 
creditor.    Appa  Mai&ta 110 

8«  5X)0.  <9«s  LALABHAnnifA&.  808 

8.  2il'^FaUe  ekarg^'^omplaimt, 

— C<va  fiolti^     Where  a    person    files  an 

ii^ormation  before  a  Magistrate,  diadosing. 

cirtmnatances  of  a  civil  nature,  he  can  not  be. 
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proceeded  with  under  0eetk>ii  SI  1  of  the  Indian 
Penal  Code  if  the  eircnmstanoes  alleged  bgr 
him  are  found  to  be  falee.    Baqhoo.     .*.       4 

Penal  Coda»  S.  216— F«2fe  complaM 
^PoUm.  k  person  whomakei  a  falee  com- 
plaint  to  the  Police  mar  be  proceeded  with 
under  section  911  of  the  Indian  Penal  Codf| 
and  it  is  not  competent  to  a  Magiftrate  to  re- 
fase  to  entertain  snch  a  caae  on  the  gronnd 
that  the  accnaed  had  not  been  afforded  an  op- 
portunity of  proving  hit  original  complaint  in 
a   Gonrt  of   competent  jariediction.    Bhika 

Laia. ...    524 

'See  Qmwat 704 

S.  216A— fio6i0r#— Horfiouniigf. 

Tojastifya  conviction  nnder  section  S16  A, 
Indian  Penal  Code,  both  knowledge  and  in- 
tention are  required.  Sajchabam.         ...    775 

— —  8*  2!iB^Pmblie  eervant^False 
entry.  To  support  a  conviction  under  section 
S18  of  the  Indian  Penal  Code  it  is  necessary  to 
prove  that  the  accused  believed,  or  had  reason 
to  believe,  that  the  person  concerned  had 
•committed  an  olRsnce,  though  it  was  not 
necessarj  to  prove  that  such  an  offence  had,  as 
■A  matter  of  fact,  been  committed.  Hence, 
where  a  public  servant,  whose  duty  it  it  to 
make  entries  in  a  cattle  pound  register,  makes 
a  false  entry,  knowing  that  a  person  has 
committed  no  offence,  and  with  the  intention 
only  of  obtaining  mouty  from  him,  the  putlic 
servant  cannot  be  convicted  nnder  section  818 
of  the  Indian  Penal  Code.  Kbishkaji.  ...  406 

'Public      Document^  FaUifieotim. 


Section  S18  of  the  Indian  Penal  Code  contem< 
plates  the  wilful  falsification  of  a  public 
document  with  the  intent  thereby  to  ca^e 
loss  or  Injury  and  this  means  by  the  document 
itself  or  by  some  transaction  with  which  it 
is  essentially  connected.     BAHOHAirDBA.     SOI 

fi.  220— OomMioii.    To    justify 

a  conviction  nnder  section  S20  of  the  Indian 

Penal  Code,  there  must  be  a  guilty  knowledge 

superadded  to  an  illegal  act.    Amambamq.  22t 

— S.  228.    See  Pula  Bhaha  ...  388 

8.  224k  Secape-^Ouetoip.    The 

accused  was  found  carrying  salt  without  a 
permit  and  was  arrested  by  a  Daioga  in 
the  Salt  Department  and  handed  to  a  peon 
in  the  Department  to  be  taken  to  the  office  of 


the  Daroga.  On  the  way  to  the  ofiiee  of 
the  Daroga,  the  accused  escaped  from  the 
custody  of  the  peon.  The  Ifagisttate  dis- 
charged the  accused  on  the  ground  that  he 
was  not  charged  with  or  convicted  of  an 
offence  within  the  meaning  of  section  224, 
Indian  Penal  Code  i— HeZd,  that  the  Magi- 
strate took  the  word  «*charged"  in  too 
narrow  a  sense,  such  as  would  excuse  a 
person  who  was  arrested  on  the  spot^  for 
murder  or  grievous  hurt  and  escaped*  An 
arrest  of  a  person  by  an  officer  authorized 
in  that  behalf  is  a  charging,  i.  «.,  an  imputa- 
tion of  the  alleged  offence,  though  but  a 
prima  facie  imputation  until  the  case  goes 
before  some  functionary    authorized  to  deal 

with  it.    KutiaAlu 298 

Penal  Coda»  8.  228.  Judidal  pnoeed^ 
inge^Witneee^PrewaricatioH.  It  is  nowhere 
laid  down  that  no  amount  of  prevarication 
of  a  witness  will  constitute  an  offence  nnder 
section  225  of  the  Indian  Penal  Code.      Jai- 

MAI»«     •••  •••  ...  ...  ...  ...     69 

IVetwtcatioa-  Befueal  to  amwer 
-"(kntempt  tf  Omnt^Tnierruptiam  imjwUeial 
proceeding.  Though  prevarication  or  persis* 
tent  refusal  to  answer  question  does  not  neceisa* 
rily  constitute  the  offence  of  contempt  of  Court, 
punishable  under  section  228  of  the  Indian 
Penal  Code,  it  may,  according  to  circumstances, 
constitute  such  an  interruption  to  a  public 
servant  sitting  in  a  stage  of  a  judicial  proceed- 
ing as  to  be  an  offence  nnder  that  section. 
J^^WASA 47S 

Bm.  240,  248.  See  Laksbxa.  202 

8. 202r^Poetal  stamp.  The  mere 
affixing  to  a  letter  a  postal  stamp  which  has 
been  previously  used  does  not  itself  prove 
fraud  or  an  intent  to  cause  loss  to  Gofernment 
within  the  meaning  of  section  282  of  the 
Indian  Penal  Gods.  Wmttamum.      «<«    1-45 

^—8.   2B6-'-^rauduio^t  measure^ 

Cheating,  The  accused  who  sold  liquor, 
measuring  it  with  a  gUss  which  was  no;  a 
prescribed  measure,  and  of  which  they 
fraudulently  misrepresented  the  capacity,  were 
convicted  of  the  offence  of  fraudulent  use  of  a 
false  measure  under  section  265,  Indian  Penal 
Cede  i^Held,  that  they  would  more  appro- 
priately have  been  tried  for  the  offence  of 
cheating.    NoBonix ^        ,.    ass 
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PMUfcl  Coda»  8.  ^tW-^-FritiHdtihnt  uh 
0/  falH  me^ure$.  To  «§c?ritln  whether  ft 
me«iare  in  falae  or  ii«l,  \kt  only  proper  toet 
to  apply  is  that  of  measfire,  and  the  lame 
article  matt  he  neasured  in  eaoh  caie,  and 
proof  should  he  addneed  that  this  had  been 
done.  The  freight  of  the  grain  that  a  measu- 
re is  f«and  to  hold  Is  lio  eTidenci  of  its  oapa- 
oitr,  as  compared  with  that  of  another  m  easa. 
le,  nnlees  the  vcrj  same  grain  is  used.  LAxaa* 

MAN  Mabtakd       9e9 

-8.206— FaZte  scaiei.  To  support  a 


conviction  under  section  f66  of  the  IndlanPenal 
Code  it  is  necessary  to  prove  that  the  accused 
knew  the  scales  to  be  false  and  intended 
to  use  them  fraudulently;  the  mere  possession  of 
the  scales,  or  their  use,  with  a  string  not 
«ocafately  tied  at  the  centre  sf  the  beam,  so 
that  one  scale  outweighsd  the  other,  but  which 
can  be  shifted  at  any  time  and  may  sometimes 
have  been  accurately  tied,  will  not  of  itself  be 
snfficient  evidenoe  of  fraud.  Hamxbmj^l.      514 

$iv§  04our,  Every  act  which  causes  an  offensive 
odour  does  not  necessarily  ooastitnie  a  public 
Buisance :  in  all  prosecitions  under  seotion  968 
afthe  Indian  Fenal  Code  all  the  essentials 
required  by  the  leotion  m»st  be  duly  establlsh- 
dd  by  e^dence.  Sbbwoo. li 

■  Ctiminal  BroM^m^  Code  (Act 
XXr  qf  IWl),  Ohttf.  XX.  A  prosecu^ 
lion  under  section  S6t  of  the  Penal  Code  is 
aot  illegal  on  the  ground  that  proceedings 
have  not  previously  been  taken  under  Chapter 
XX  of  the   Code   gf  Giteiiial  Procedure. 

^SUKLAL .,  •*•  ..«  „.        S8 

^cs  Baji.        765 

■"  '8.  2TT—  P^Ue  sjtriwg^Biwr. 
A  river  is  ^not  a  puMlo  spring  within  the 
meaning  of  section  S77  of  the  Indian  Penal 

Code.  Patha.        U 

fifes  VnaoBA so8 

— — PMie  8pring^Bivul0t.  the  water 
of  a  rivulet,  even  though  standing  in  pools, 
does  not  constitute  a  ''public  spring"  within 
the  meaning  of  section  S77,  Indian  Penal  Code. 

OABla  ...  •••  •••  •••  ,,«         Slfl 

Public  spHaf --Nn/W^-^^W  W0$h^ 

ing  of.  The  water  ^n  nullah  doss  nol  conati- 
tnte  a**  public  spring;"  the  fonUag  of  tho  water 


of  a  miU^k,  therefore,  by  washing  a  M 
therein  ia  no  oienes  under  section  177,  InAia 
Penal  Code.   Kaafpa  IUTArFA.A.        ...    M. 

PWMl  Cade,  S.  878 -4]Utt  c/2rai«r«>. 

The  act  of  peifomring  the  oAoes  of  nature  is 
a  public  street  is  nai  an  olftnee  undor  sectlos 
S78,  Indian  Penal  Cede.  MASADaaw....  tei 
8.  8TO— OI(M-s^#  driving.  The 
mere  driving  of  a  rart  the  bullocks  of  whkh 
have  no  nose-strings  does  not  ^onttltnte  so 
offBUce^under  section  S79  of  the  Indian  j^ssl 
Code.    Oampatu \% 

8m  Bali sif 

8S.    280,  lO9-FsfTy^0at.    A 

ferry-baat  oontractor  was  convicted  under 
sections  t90  and  109  of  the  Indian  Penal  Obde 
of  abettrag  the  rash  navigation  of  a  vessel,, 
on  the  evidence  that  the  boat  hired  by  his 
in  fuKfanent  of  the  oonttaot  wm  upset  frea 
not  containing  sulRciSBt  ballast s-^ife'il,  thst, 
there  being  no  evidenoe  to  show  that  the 
contractor  intentionally  omilfed  to  provide 
the  ferrywbeat  with  what  he  knew  to  be 
necessary  for  safe-navigailon,  the  eoofietioD 
for  abeonent  oonld  not  be  supported.  Bakauji 
OoviMD.        15. 

—-8.  ^tM'^Danger  to  %tCMoa  Z(/a— 

LiMihood  ifinjvry  to  property.  Section  S8I- 
of  the  Indian  Penal  CMe  does  not  render  it 
necessary  to  show  danger  to  human  life:  it 
is  sufficient  to  prore  likelihood  of  injuiy  Is- 
properly.     Kbubva*       ^    134 


8«.    286,  486-.W^fVW   aet^ 

Both  cmd  negligent  act.  Section  S85  of  tht 
Indian  Penal  Code  is  not  applicable  where  the 
act  of  the  accneed  is  wilfttl  and  nu  rash  or 
negligent,     Haui. u^ 

8. 288-J)r<«sr-*X«ao^saffWsfr 

unattended^The  accused  a  house  keeper  in  the 
employ  of  the  complainant  harnessed  his 
master's  horse,  put  him  into  his  canriage  and 
then  went  away,  leaving  the  horse  and 
carriage  standing  in  the  road  of  the  eonpound 
of  the  eomplatnant's  house  without  any  Jasti- 
flcatiott  t^iSTsfcf,  that  in  so  doing,  the  accnsed 
wns;  gnil^  of  knowingly  or  negllgendf 
oHiitting  to  lake  sueh  order  with  the  hone  in 
his  possession  as  wot  suffldent  to  goard  agatait 
the  prohalle  danger  of  grieveos  hurt  fram  sush 
animal,  an  efftnce  punishable  nader  ecctiea 
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tt9,  Mttn  Fnifti  Code.  The  horse  was  not 
the  lets  in  the  Mtauil  poMeiiion  of  the  «erYaBt, 
beoMte  It  WM  for  Mine  parpoota  il  the  coe- 
etrncliTe  poeaeeeion  of  hia  suster.  Navba 
Rbta ^       ••«       .^       .^       168 

P^nal  Coda»  8.  BSQ-Where  the  ae- 
oneed'i  Wiffalo  attacki  the  oemphdnuit'i  htd* 
Inlo  and  Injnreathe  lafttir  hj  hreaking  iti  leg, 
he  oannot  be  OiMTicted  of  an  offenos  nnder 
•eotioa  U»9,  Indian  Penal  Code.  Pandu.  197 
S$$  Bali.       •••       •••       »••    o9$ 

BuUoek^Ittjm'g.    The  accoeed's 

halloek  escaped  fyom  a  herd  and  finding  its 
waj  into  a  hospital  which  was  clofc  bj  the 
nocnstd's  honse  ate  ap  some  clothes.  The 
Magistrate  convicted  him  of  an  offence  nnder 
section  S89,  Indian  Penal  Code:--J7Wd.  that 
the  oontiotlon  conld  not  be  snslained  becanse 
it  was  through  n«  negiigenoe  of  the  acensed 
that  the  bnlloik  escaped,  and  aftef  tiis  escape 
the  aoensed  had  done  all  he  could  to  find  it. 

jjai^kBx*     .-       •• *^ 

—  g  290^Vwsanee»  The  accnsed 
was  charged  with  placing  oow«dnng  cakes  to 
dry  close  to  a  public  road  in  s«oh  a  manner  as 
to  cause  annoyance  to  the  public  and  conricted 
under  sectimi  290,  Indian  Penal  Code:-«^a/<i» 
that  the  mere  placing  of  the  eow^nng  cakes, 
to  dry,  clooe  to  a  pnbUc  toad,  without  any 
•trldenoe  to  show  that  aay  nutsrial  annfiynnoe 
waa  aotaally  oansed  to  the  public,  Aid  not 
eoostltnle  the  oflPeace  of  public  nnisance.  Batv 

Jj^OA.,..  •••  ••«  •«•  •••  •••     Mws 

Fouliiig  waHr.  A  person  foaling  the  water 
,«f  n  nala  by  putting  into  it  bundles  of  stalks 
of  tur  plants  commits  an  offence  not  nnder 
«ccti#n  S77,  but  under  section  S90  of  the  Indian 
Penal  Code.   Yitboba S08 

4B.  291  —  Nttitaaee— Pft>A jft^toa 


"^ottUnuanee-^Protf.  In  order  to  support 
a  eouTiotion  of  an  offence  of  contimmooe  of 
nuisance,  after  an  injunction  to  discontintie 
nnder  section  191,  Indian  Peml  Code,  it  is 
necessary  that  the  arder  of  the  Magistrate 
fiorMdding  the  contlnnance  of  the  nuisance, 
«r  evidence  of  notice  of  such  a  character  as  to 
make  plain  the  ^ecise  terms  of  the  order 
and  noiee,  be  recorded  in  the  case.  Strict 
proof  of  all  the    circumstances  otnstltntlng 


an  oftnee,  especial^  where  the  offence  ia 
•ae  which  is  sot  aMteai  U  as,  should  be 
required  as  the  basis  of  a  oonrictlon. 
OWTA.        ...       ...       S96 

Penal  Codecs.  2B2—0bicene'-0hecka 
fo  eonciptian.  There  Is  nothing  obscene  within 
the  meaning  of  that  word  as  ussd  In  section 
S9S  of  the  Indian  Penal  Code  in  adrocating 
checks  to  conception :  also  there  is  nothing 
obscene  in  the  explanation  of  what  these 
checks  are  or  in  the  mere  statement  of  the 
places  where  and  the  prices  at  which,  they 
can  be  procured.  Fuamji  D.  TAnAPona- 
WALA 620 


fTtU^PolMlon.  Where 
a  person,  as  a  result  of  a  quarrel  with  a  rela- 
tion, throws  a  basket  containing  cooked  food 
(fowl,  fish,  rice  8ic\  into  a  well,  and  without 
any  intention  to  wound  the  religions  suscep- 
tibinties  of  any  one,  he  cannot  be  convicted  of 
an  offence  nnder  Section  >95,  Indian  Penal 

Code.    Waiiam  Laksbmas 979 

S.  297— Hfl^e  of  religiout  tww- 

$Up^Treipa$i^  The  previsions  of  section  S97 
of  the  Indian  Penal  Code  become  applicable 
where  there  is  a  trespass  in  a  place  of  religions 
worship  with  the  knowledge  that  the  feelings 
of  persons  would  be  wounded  thereby.  Bha- 
oxA.  •••        ••«        •••        •••        •*•        ••«     len 


-nSoC   OOfVBllQflVt    OF 


Bombay   o. 

•••         •••         •«•         •••         •••     V9w 

-B.9M'^Woimdimg  th4  religUm 
feeHnff»»  The  aoeussd,  while  his  oaate  people 
were  sitting  to  dine  at  oompUiaant's  house 
called  out  in  the  hearing  of  all  that  they  would 
be  eating  cow*Ss  iesh  if  they  took  food  without 
them,  which  made  them  leave  their  diehea 
untouched  :-— HsM,  that  the  accnstd  could  not 
be  convicted  under  section  S98,  Indian  Penal 
Code.  Daoapi 592 

6.  299— Om{^6^  k^mieide  not 
amounHng  to  nmrd$r.  To  conatltnte  cnlpaUe 
homicide  not  amoontlBg  to  murder,  nnder 
section  S99  of  the  Indian  Penal  Code,  it  nsust 
be  estabtlsked  that. death  was  cauaedbyan 
act  done  either  with  the  Int^tlon  of  causing 
death  or  with  the  inlentton  of  causing  such 
bodily  ii^ry  as  waa  Ukely  to  canoe  death  or 
with  the  knowledge  on  the  part  of  the  doer 
that  he  was  likely  by  soefa  aetto  oanae  death : 
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witiioat  one  or  other  of  theee  elements  an  act 
thoagb  it  may  be  in  Its  nalnre  criminal  and 
may  oeeaeton  demth, .  will  not  amoant  to  the 
offence  of  enlpable  homicide  of  either  descrip- 
tion.   Babbb         * 

Penal  Coda»  S.  ZOO^Murder^CtO' 
fobU  komieid&-'QnH>9UM  hurt.  Where  it  it 
dear  that  the  act  by  which  the  death  of  the 
accnted'e  wife  wae  caused  was  so  imminently 
dangerous  that  the  accused  must  be  presumed 
to  have  Icnown  that  it  would,  in  all  probability, 
cause  death  or  such  bodily  injury  as  was 
likely  to  cause  death,  then  unless  he  can 
meet  this  presumption,  his  offence  will  be 
culpable  homicide,  and  it  would  be  murder, 
unless  he  can  bring  it  under  one  of  the  excep- 
tions mentioned  in  section  800,  Indian  Penal 
Code.    Lakshkan....       •-       •-       •••      ^ 

S.    800*  CvipaHe    komieide^ 

Murdrn'-'Orave  and  sudd$n' provoeatUm" 
Judg0~-Jury^  Charge^  friminal  Proe€dwr$ 
Code  (Aei  X  of  1888),  See.  S99.  The  fact  that 
the  accused  was  angry  at  his  wife's  resistance 
10  the  act  of  sexual  intercourse  is  not  such 
a  provocation  as  would  make  his  causing 
her  death  an  offence  less  grave  than  murder. 
Her  denial  of  a  charge  of  adultery  is  not 
sufficient  to  constitute  grave  provocation; 
and  the  irriuble  or  revengeful  sUte  of  mind 
caused  by  mere  jealous  suspicions  is  not 
a  fact  which  makes  the  homicide  less  than 
murder.  In  a  trial  for  murder,  tihere 
grave  and  sudden  prorooation  causing  a 
loss  of  the  power  of  sel^cootrol  is  suggested 
for  the  defence,  it  is  the  duty  of  the  Judge, 
as  U  clearly  set  forth  in  section  889  of 
the  Code  of  Criminal  Proosdur^  to  ej^dain 
the  distinctions  between  murder  and  culpable 
homicide,  and  the  Jury  as  Judges  of  the 
facts  hive  to  decide  the  issue  about  suiBcieiit 
{oovocation*    XUdobbax.  .-       •••       •-    766 

Q^fejics—Nafiir# —totals   qf  mnd- 

Prittm&r  —  {7osisi<it<<m  qf  the  aeC.  The 
character  of  an  offence  Is  determined  by  the 
state  of  the  prisoner's  mind  at  the  tISM  ai  the 
commission  of  the  offence.  Where,  therefore, 
grave  and  sudden  provocation  is  pleaded  in  a 
case  of  murder,  the  question  that  the  Coort 
has  to  dedde  is  whether  between  the  cause  of 
the  grave  and  sudden  profocatien  and  the 
dealing  of  the  fatal  blow*  there  was  lime  for 


the  blood  to  oool  and  for 
seat.    Dhxba. 


reason  to  ti 


ells 
188 


Penstl  CkKle«  S.  804-0fta<i  sMrisr. 

Where  the  murder  of  a  newly  bora  child  is 
deliberately  committed  in  cold  blosd,  the 
murder  is  as  serious  an  sOenee  In  the  eye  of 
the  law  as  that  of  a  grown  up  person  and 
deserves  to  be    severely  punished,    Ibowa.  401 

... SuHone  Judge^^wrjf.    A  Sesrfons 

Jndge,  in  bumming  up,  should  draw  the 
attention  of  the  Jury  to  both  parts  of  section 
804  of  the  Indian  Penal  Code  and  ask  them  ts 
say  explicitly  under  which  part  they  find  the 

accused  guihy,    Laixkta -    580 

^Evil  »fiHt,  The  accused.  In  ex- 
orcising the  spirits  of  a  girl  whom  they  be* 
llevi'd  to  be  possessed  sabjected  her  ts  a  beating 
which  resulted  in  her  death  i-^Hekk  that  they 
should  be  convicted  ol  culpable  homicide  net 
amounting  to  murder,    JAUAunaau    ...    808 

Murder.    The  Sesskms  Judge  held 

on  the  probabilities  that  It  was  more  likely 
that  the  prisoner,  rather  than  the  other 
inmate  of  his  house  Inflicted  the  Injnrles 
which  were  proved  to  have  caused  his 
daughter's  death,  but  did  not  come  to  aay 
conchision  that  the  guilt  ol  the  prisoner  was 
established  by  the  evidence  beyond  resssttable 
doubt:— AM,  that  as  a .  prisoner  on  his 
trial  is  merely  on  the  defensive  and  owes 
no  duty  to  any  one  but  himself,  ha  conU 
not  be  convicted  because  he  had  not  tried 
to  explain  to  the  Court  how  the  death  oeeniw 
red  or  by  whose  means.  Jissiial  Nanjp 
TAV*  •••       t*.       •••       •••       •••       •••    ana 

-Charge -^  Jurp  ^  Seeeiime  Jmd^ 


The  prisoners  were  arraigned  on  a  charge  of 
culpable  homicide  not  amounting  to  msidet 
under  section  304,  Indian  Penal  Cods,  In  his 
chargetothe  jury  the  fiessians  Jujgi  aillied 
to  point  out  that  the  section  Is  made  up  of  two 
parts,  and  the  verdict  of  guilty  which  the  jury 
gave,  failed  to  shew  to  which  part  It  was 
meant  to  apply.  The  Jndge  treating  the 
verdict  as  found  on  the  first  part  of  the  ssefloB 
sentenced  each  prisoner  to  tran^ortatlott  for 
mti-^HM^  that  there  being  nsthliglBthe 
evidence  or  ths  chargs  to  suggest  that  ths 
offence  would  have  been  murder  bat  for  ana 
of  the  exceptions  to  the  definition  In 
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800  of  the  Pen«I  Code,  and  at  eTery  thing 
pointed  to  the  oflfence  being  culpable  homicide 
not  amoanting  to  mnrder  and  without  reference 
to  these  exeeptioni,  the  ^erdiet  mvft  be  treated 
as  a  finding  on  the  ticond  part  of  section  804 
and  the  sentences  of  transportation  for  life 
were  the  ref ore  illegaL  FosHAHAni  ...  785 
Pmnal  Ood99  8. 20%^Beating  a  wife 
'^Wif^fo$ie$s9d^  a  devil.  Where  a  man 
beats,  in  good  faith,  hie  wife  nnder  a  mistaken 
idea  that  by  so  doing  the  devil  of  .which  she  is 
possessed  woold  go  away,  and  the  wife  snbse- 
qnently  diet  from  the  after  effects  of  the  beat- 
ing, the  man  cannot  be  convicted  of  mnrder  or 
of  any  minor  offence  since  what  he  did  was 
dtfne  in  ignorance  and  in  good  faith.  Dhomdi. 

785 

StmtmM.  The  sentence  consequent 
upon  a  conviction  for  mnrder  must  be  death. 
If  there  ezistB  any  grounds  for  metcy,  that 
circamsunce  will  have  to  be  considered  by 
the  Crown  or  its  ezecative  minister :  and 
all  that  a  Gonrt  of  Jnstica  can  do  is  to  submit 
a  reoommeAdation  after  passing  the  sentence 
oftnelaw.     Abdubrahman  Said.       ...    858 

iftirder— iVat)oca«>»,  fprave.  The 
finding  by  a  man  of  nis  wife  in  actnal  inter* 
course  with  a  paramoar  is  a  provocation 
grave  and  sudden  enon^^  to  redace  the 
offence  of  mnrder  into  culpable  homicide  not 
amounting  to  mnrder  ;  and  suoh  an  offence 
must  be  visited  with  a  Ught  sentence.    Asju 

QOPAI* •      ^* 

,      S.  804A.    Bee   Bawaji...      68 

See  Baobkia  Badru 67 

Ba$h  driving.    Where  the  accused 

is  alleged  to  have  been  negligent  either  In 
rashly  driving  or  in  leaving  his  bullocks  to 
go  along  the  road  intended  and  a  child  is 
run  over  by  the  bullocks  and  killed,  he  ought 
to  be  tried  under  sections  d04A,  889,  and 
879  of  the  Indian  Penal  Code.  Bali    ...    868 

^The  accused  struck  at  a  man  with 

whom  he  was  quarrelling  with  a  wooden 
rolling  pin;  the  blow  mlfsed  its  aim  and 
falling  on  the  head  of  a  child  caused  its 
instont  death.  The  llaglstrate  convicted  the 
accused  of  voluntarily  causing  hurts— AM, 
the  aeoosed  should  have  been  convicted  of  an 
oflbaci  nndir  section  804A  of  the  Indian 
Penal  Code*    Bvdhta. •       ...    898 


Penal  Code,  8. 804A—^M  WiLLUM 

Kbboak ^        ...    678 


804  A— iftdtan  EaUway  Act  {TX 

0/1890),  See.  lOl'-'Ouard^DHver'^Stariing 
an  engine  toithout  whiiUing.  A  railway 
guard  failed  to  give  to  the  engine  driver  a 
signal  to  sound  Ms  whistle  before  starting  the 
engine,  which  he  was  bound  to  do  under  sec- 
tion 844  of  the  Bailway  Rules.  The  engine 
having  been  pat  in  motion  caused  a  b^,  who 
was  painting  a  waggon  on  the  line,  injury 
which  resulted  in  his  death.  The  Iftagistrate 
convicted  him  under  section  101,  Indian  Rail* 
way  Act,  of  endangering  the  safety  of  persons 
by  a  rash  and  negligent  act,  and  sentenced  him 
to  undergo  simple  imprisonment  for  one  day 
and  to  pay  a  fine  of  Rs.  80  i-^Beld,  ordering  a 
new  trial  that  as  the  trying  Magistrate  found 
that  as  the  injury  to  the  deceased  boy  was 
caused  by  the  negligence  of  the  accused  and 
that  the  boy  died  thereupon,  section  804A, 
Indian  Penal  Code,  appeared  more  applicable, 
especially  as  the  trial  under  it  must  Uke  place 
before  a  higher  tribnnaL  Francis  R.  Thomp- 

SON.    *..  .••  ...  ...  ...  ,,,      781 

Attemf^t^Murder^    An  attempt  to 

murder  contemplates  an  intention  to  murder 
and  an\act  done  which  if  it  caused  death 
would  amount  to  mnrder  but  which  did  not 
cause  death.    Bawal  Abab 964 

8.  807.  See  Jiva. 558 

ytisi5T—  Bvidenee-^  Bodg  eennci 
be  found.  Where  a  prisoner  admits  having 
thrown  a  girl  into  a  canal,  but  the  body  cannot 
be  found,  it  is  inexpedient  to  convict  him  of 
murder :  his  act  would  properly  be  met  by  a 
convictioa  of  attempt  to  murder.  Kashna.  687 

3.  30B^AUmpi^9uieide.    The 

pounding  of  oleander  roots  with  an  intention 
to  prtson  oneself  with  the  same  does  not  con* 
sUtute  an  attempt  to  commit  suicide.  Tatsb.  188 
S.  818— JtrOf  ooiicsalsiga^  </.  A 
Magistrate  was  held  to  have  rightly  convicted 
a  woman  of  ooncealment  ofMrth  of  child  in 
the  case  of  a  miscarriage  in  the  sixth  OMnth  of 

pregnancy.   Kasai 787 

CkiU'^^eret  dieposal.  A  woman 
having  been  delivered  of  a  dead  child,  left  it 
astheplaceof  birth  which  was  in  the  com« 
pound  of  her  hoi|se  and  told  noone  about  itt— 
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mUf,  tkat  apon  lh«M  facts  il^  «4»ld  ool  be 

MBTicted  of  an    offence  under  section  818« 

IndUn  Penal  Code.  Amuul,     ...       •••       607 

Penal  Code,  S.  SiB^Se^rtt  disposal 

'^Dead  child.  Where  a  woman  gives  her 
new-born  illrgitimate  dead  child  to  another 
womsn  with  instmctions  to  dispose  of  it  se- 
cretly and  the  latter  carries  out  the  instmo- 
tions  by  throwing  it  in  a  river,  the  mother 
cannot  be  convicted  of  the  substantive  offence 
nnder  section  818,  Indian  Penal  Code,  bat  her 
offence  can  more  appropriately  come  nnder 
the  definitian  of  abetment.    Baji.  ...    775 

Chad  hirth^CamcealmeiU  of  child 
birth'-^ury'^Aiicasoru  The  offenco  contem* 
plated  by  section  818,  Indian  Penal  Code, 
becomes  e<MBplete  when  the  aoeuied  conoaals 
theMrthof  her  child  by  barying  the  My 
of  child,  independently  of  the  qmesHon  ''wh^ 
ther  snch  child  die  before  or  after  or  daring 
its  hirth.'*  Where  a  Sessions  Judge  tries 
a  charge  by  a  Jnry  instead  of  with  the  aid 
of  assesson^  the  trregalarily  docs  not  vitiate 
th«  tHal,  whioh  can  be  tr«ateA  as  one  held 
with  the  aid  of  assessors  and  the  rerdlot 
of    the    Jnry    treated    as  thek   ofdnion    as 

asiissorSk    LaIiBV.^.       •-       981 

g>  B21^Splemh  rupiUare  of. 
Where  a  person  is  bealen  and  dtaih  eaiufs 
in  consequence  of  a  raptaia  of  a  diseaoed 
spKen,  section  3S1  cf  the  Indian  Final  Code  is 
applicable  to  the  case  and  not  section  804A* 

Bawajj.         ...        *•        ...    68 

S.  828  {Act  XXVaf  1861,  Sees. 

887,  S88)— S^cJoi  cxttptum-^Ftm^  ofcJiargs^ 
The  charge  u Oder  section  888  of  the  Indian 
Penal  Code  should  distinctly  deny  the  existence 
of  circumstances  constituting  a  speelal  ezcep- 
tiflo,  a»«iwtsxm»oC  section  887  of  the  Code  of 
CHminal  PVocedtirc  ought  to  preraH  In  pre* 
ference  to  any  direction  which  may  be  inferred 
from  the  forms  of  charge  contained  in  Section 
139  (6).    RunrAOiBi  Smtom  Jud«k*8  Lbttbb 

No.  886  OF  1869 H 

^Tnifurf—Ofiewmskurf.   Where  the 

accused  upon  being  insulted  by  a  companion 
in  a  drunken  brawl  throw*  him  down  mp^m 
the  ground  and  stamps  his  feel  twice  upon  his 
prostrate  body  and  thic  act  rtsalts  ia  the  death 
of  the  Utter  witfriu  twenty  days9  theaotcfthe 
accosod  constitBtes  an   otTeaos  of  volantarily 


eaoiting  hurt  puaiihable  under  sectica8l8 
and  not  one  under  section  804 A  of  the  ladiaa 
Penal  Code.    Badku  Badsv      ...       ...   67 

Pensd  Coda,  8.  a28-/rhe  aceand 
threw  his  stick  at  deceased  with  soch  force  thst 
it  hit  deceased  on  the  head  with  the  point  and 
made  a  punctured  wound  which  cansed  the 
death  «f  the  doeeased.  Upoa  these  fadi^  the 
Magistrate  held  that  It  was  doahlfnl  frem 
the  anthorfties  whether  the  case  wcoM 
fall  within  section  898  or  sectioa  804Acf  the 
Indian  Penal  Code :- iSTcid;  that  accordiag 
to  the  facts,  the  case  ooold  aot  come  witbia 
the  termc  of  section  804  A  cf  the  Code,  beraase 
injury  was  intentionally  caused  to  the  deceesed. 
William  Kbbgaii*...       ...        •••       .-   478 

'8.  S2X^ThtovjiMg  wife  cut  cf  a 
window.  The  accused  threw  his  wife  f rsn^  a 
window,  about  6  feet  high  t  hat  the  f^ll  was 
broken  by  a  weather«4>oard  fixed  Jasthelovit, 
and  resulted  in  the  fracture  of  kaet-pan  and 
in  several  small  woaado  •— lisld,  that  the 
accused's  act  came  within  the  profiiloas  sf 
section  888  and  not  of  section  807  tf  tlM  Indian 
Penal  Code.  P^r  Barsow,  J.-^Whea  a  nuui 
voluntarily  does  a  highly  daagcffoas  ad  and 
causes  hurt  the  intsatiss  and  the  haowhdgi 
with  which  he  nrasi  b^  prckansed  to  havs 
acted  is  not  the  tetiation  ta  caase  aad  the 
knowledge  that  he  was  likdyss  caase  cidf 
the  hort  actually  caused.  The  imtntlsa  or 
knowledge,  as  the  case  OMiy  he,  mast  he 
presumed  from  the  nature  of  the  act  ilMlf 
and  not  fsoai  the  result.    Jiva.  .•       ...    958 

8S.  887,  SS^-^DrMng  ckmg  a 

road"'  Banning  ever.  Where  a  perssa  by 
allowing  his  cart  to  proceed  anaitendsd  altag 
a  road  runs  over  a  b^  who  is  sleeplag  oa  tte 
road,  he  cannot  he  eaaslctetf  aader  sestlsa  817 
but  must  be  convicted  under  seodoas  887  sr 
888  of  the  Indian  Flenal  (Mc    GonanOMt 

OF  BOMBAT  V.  MaLKA^I.  ...  —  •••     **^ 

8.  841—  WrcmgfiU  retWftrt- 


Fhpcical  cocretoM.  A  invited  Btohisl 
in  order  to  be  ready  to  give  erldeace  In  a 
judicial  proceeding.  A  nsed  no  physical  eoer* 
cion  nor  threat  of  any  kind  to  detain  B  la  the 
house,  but  B,  from  a  mere  general  diilft9  sr 
dread  of  giving  offence  to  A*  re&Alsed  theni-- 
Seid,  reversing  a  conyfcdon    for  wr 
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-reetraint,  that  the  conduct  of  A  did  not  con- 
fltitnte  an  offenee.    Lakshmah  Saltan....    89 

Penal  Code,  a  841- JTroi^Mi  v^- 

trainl^Loeking  a  htme»  A  perBon'cannot  be 
conricted  of  wrongful  restraint,  under  sec- 
tion 841,  Indian  Penal  Code,  where  he  locks 
np  a  house  under  a  bona  fide  claim  lo  the 
same.    How  ana •        •••        •••    ^^^ 

'Offence ^ Insult,     The    accnwd 


stood  in  the  road  while  the  complainant  was 
driving  along  it  and  blocking  his  way 
called  out  to  him  some  insulting  words; 
the  Magistrate  convicted  them  under  sections 
341,  86S,  504  and  142,  Indian  Penal  Code, 
and  sentensed  them  heavily: — Held,  that 
the  /tfence  would  have  been  sufficiently  dealt 
wfth  if  it  had  been  treated  aaa  silly  and 
Teprehensible  outbreak  of  ill  manners  and 
not  as  a  grave  and  serious^  crime ;  and  that 
the  ofifenders  should  have  been  punished 
with  a  small  fine.     Osman 983 

S.  842.  See  Baxobahpba.    SSO 

S».  852,  d&^Criminal  foree. 
The  accused  who  had  been  brought  to  a  certain 
place  to  serve  as  a  coolie  attempted  to  run 
away;  but  was  obstructed  and  preventedrfrom 
doing  so  by  the  coniiplainant,  a.  peon  in  the 
Hamlatdar's Office.  In  the  .struggle  which 
ensued  the  accused  soized  the  complainant's 
wxist,  for  which  he  was  convicted  of  using 
criminal  force  upder  section  85S,  Indian  Penal 
Code:— if etd,  that,  as.the  ac|  of  the  cos^plainant 
was  altogether  illegal  and  amounted  to  wrong- 
ful restraint  the  second  para  of  section  99, 
Indian  Penal  Code,  did  not  apply  and  the 
accused  had  committed  no  offence.  Ganpati. 
•*•        •••        •••        •••    P^^ 

BM,  856,  SlSrr^riminal  force 

"^dUffmpU  Section  ^6  of  the  Indian  Penal 
Code  ajppUes  to  cases  of  using  criqiinal  force 
in  an  attempt  to  coinmit  theft  an^notto  those 
•cafea  in,i^l4ch  theft  k^n  been  actually  commit- 
,ted«    MujLUH   •••       •••        ...       •••        ...    4 

; — 88.861,^02,  SeSr-I^idnapp' 

ing^^4Pduetien'^Remomng  a  mitior  Hindm 
girl  by  paternal  guardian  from  the  guardian^ 
»hip  of^  a  maternal  relation  for^  purposes  of 
marriage^Oopd  fai^th^Eweepfjiou^Burdeiief 
proof,  ,  7he  right  to  dispose  of  a  n^inor  H^ndu 
^  ^rl  in  fniurxiage  dgeiiiot  neceNarily  belong  to 

136 


the  person,  who  has  the  right  of  guardianship* 
The  paternal  relative's  right  to  select  the 
husband  and  perform  the  marriage  is  not 
absolute  •either  as  against  the  minor 
or  as  against  the  guardian;  and  he  is  not, 
by  Hindu  law  justified  if  he  removes  the 
minor  by  fraud  or  force  for  the  purpose  of 
getting  the  marriage  performed,  without  any 
consideration  for  her  own  wishes  and  in 
spite  of  the  objecUons  of  the  guardian. 
The  burden  of  proving  the  exception  of  good 
faith  is  on  the  accused.  A  mistake  of  law 
does  not  m^Gike  ^ n  ezceptioi^  under  sec:yi9n79, 
Indian  Penal  Code,  even  where  ihe  due  care 
and  attention  of  section  62  is  proved.  Asa 
rule  where  the  act  done  comes  within  the 
words  of  the  Penal  Code,  proof  of  a  general 
or  special  exception  is  required  to  take  it  out. 
Held,  upon  the  facts,  that,  the  acts  of  the  accu- 
sed amounted  to  a  kidnapping  as  defined  in 
section  861,  and  also  to  an  abduction  as  defined 
in  section  862  of  the  Indian  Penal  Code;  and 
that  the  case  did  not  come  within  the  exception 
of  section  861  as  there  was  no  evidence  of  good 
faith*  and  was  not  taken  out  of  section  866  as 
the  girl  objected  to  the  marriage,  and  the 
paternal  cousin  had  no  authority  to  insist  at 
all  events  on  her  marriage  with  his  own 
nominee.    Bai  Mahakob 820 

Penal  Code,  Ss.  872,  ZlZ-^Uniaw 
ftU-^lmmoral.  Fer  Candy,  J. — ^The  word 
'^unlawful"  in  sections  872  and  878  of  the 
Indian  Penal  Code  must  be  ^mdern  generis 
with '*immpral."    Nabatkt 440 

Oirl — L  e  t  to  hire^Prostitution, 
The  words  **let  to  hire*'  in  section  872, 
Indian  Penal  Code,  refer  to  a  making  over  of 
a  minor  either  in  perpetuity  or  for  a  term 
and  not  for  the  ciommission  of  an  immoral  act 
of  sexual  intercourse.  These  words  are  the 
connterp^ft  of  the  word  ''hire"  in  section  873. 

Ahmbdxsan 962 

S8.  876»  bpr-Bape-^Impotent 

person^Presum^on.  A  person  physically 
incapable  of  committing  the  offence  of  rape 
cannot  be  found  guilty  of  an  attempt  to  opmmit 
that  offence.  In  India  the  potency  of  a  per«on 
charged  with  the  offence  has  to  be  proved  by 
evidence  in  each  case,  as  unlike  the  English 
law,  there  is  no  limit  of  age  laid  down  under 
,which  the  law  presumes  a  person  to  be  phy- 
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•ically  iDcapable  «f  committing  rape,  A  person 
proved  to  have  the  power  of  erection  mnst  be 
preramed  to  be  phyBically  capable  of  committ- 
ing rape.    Gopala  Bama 865 

Penal  Code,  Se.  870,  bilSape 

— FalM  eAarye— Rape  ii  an  offence  pnnish* 
able  with  tran^rtation  for  life  or  with  im- 
priionment  for  a  term  which  may  extend  to 
ten  years..  The  offence,  therefore,  of  mailing 
false  charge  of  rape  is  triable  ezclnsively  by 
the  Conrt  of  Session,  Bhtkhi §53 

Ss.  878, 22, 80— ra/tia5fo««Mf 
riUes^Moveable  pro |>«r«y— T*«/f—Valnable 
securities  are  moveable  property  and  may  be 
the  subject  of  theft.    KAsmttAJ...      ,  ...      43 

S.  S79^Theft.    Where  property 

is  removed  in  the    assertion  of    a   contested 
claim  of  right,  however  ID-founded  that  claim 
-may  be,   the  removal  thereof  does  not  consti- 
tute theft.    BmcAJKB  2S 


•-Thefi'^tridkan.    A   wife  cannot 


be  convicted  of  theft  for  taking  her  own  puUa 
from  out  of  the  custody  of  her  husband.  Natha 
KULLIAV ^    44 

Stolen  property^CrimtMcd  IVoos- 

dutre  Code  {Aet  X  qf  1882)  See.  342.  In 
order  to  sustain  a  conviction  on  a  charge  of 
theft  or  dislionest  receipt  of  stolen  property 
it  is  not  sufficient  that  the  property  found 
in  the  prisoner's  possession  was  like  that 
stolen.  There  must  be  a  finding  to  the  effect 
that  property  was  the  property  stolen.  Under 
section  842  of  the  Code  of  Criminal  Procedure 
an  accused  person,  before  he  is  put  on  his 
defence,  must  be  examined  by  the  Court. 
BavaChbla.  227 

.  — ^—  Every  repetition  of  theft  is  a  grave 
offence  when  it  indicates  a  habit  not  cured  hy 
previous  light  punishments.  Bam  Nhana.    296 

MawUatdar^Foeeessory  euit^Par' 
tiee^  Order,  binding  tffeel  ef.  The  order  of  a 
Mamlatdar  in  a  possessory  suit  is  operative 
only  on  the  parties  to  the  suit.  Hence,  where 
in  execution  of  such  an  order  passed  against 
F.  alone,  symbolical  possession  of  a  field  with 
crops  standing  thereon  was  given  to  A,  and 
F's  brothers  S  and  G  by  whom  the  cr^s  had 
been  raised,  and  their  two  servants  afterwards 
cut  and  removed  the  crops,  they  could  not  be 


convicted  of  theft  or  any  other  ofibnce.  Si 

HViBAXK M»  ...  8M 

Penal  Code,  S.  879-zw*-ch. 

mlnal  Proeedure  Cede{X  of  1882),  >ee.  4M^ 
^Bevition.  A  removal  of  property  dishonest- 
ly^ that  if,  with  the  intention  of  wrongfully 
depriving  the  owner  of  the  possession  thereof 
to  which  he  was  legally  entitled,  for  however 
short  a  period,  is  theft.  The  power  of  the 
High  Court  upon  revision  to  go  into  ques- 
tions of  fact  is  undoubted;  whether  or  not  it 
will  exercise  the  power  in  any  particular 
case  depends  entirely  upon  the  merits  of 
the  case  itself.  The  High  Court  does  interfere 
when  the  interests  of  justice  require  it  or  when 
the  inquiry  in  the  lower  Courts  has  been 
faulty.  ShomaChatub |0» 

Ikrft^Distinet  qfeneee,    Bemoval 

by  one  single  act  of  several  articles  constituies 
one  offence  of  theft  only,  though  the  artfeles 
may  belong  to  different  persons.  Hence, 
where  a  person  steads  at  the  same  time  two 
bullocks,  which  belong  to  two  different  owners 
and  which  are  tied  together  to  the  yoke  of  a 
cart,  he  may  be  sentenced  for  one  offence  only. 
Kbishva  Shahaji. »27 

Th^^  Bona  fide    dispute.     A 

charge  of  theft  cannot  be  snstafaied  in  a  case 
where  there  ia  a  tonafide  dispute  as  to  owner- 
ship, and  the  removal  of  a  thing  by  the  ae- 
ensed  is  under  a  banajide  belief  that  it  it  his 
own  property.   Habi  Bafvji.    ...       ^    9» 

Se.  870,  BSO-^Thtft^Beeaeerin^ 

ene^e  eton  property.  The  aoensed  was  charged 
with  having  stolen  his  own  pr^erty  in  the 
custody  of  a  Police  Constable :  he  admitted  the 
taking  but  pleaded  not  goilty  on  the  ground 
tliat  the  property  was  his  own  z^^Held,  that 
the  Police  ConsUble,  being  intrusted  with  the 
bundle,  for  which  he  was  accountable,  had 
special  property  in  it ;  and  that  therefore  the 
accused  was  guilty  of  theft.  Shixh  Husav. 
...        ...        ...        ...        •*.        •##    we4 

Se.  870,  400— BsaiooAf^IV/^. 

The  complainant  waihed  a  carpet  at  the  viK 
lage  tank  and  hung  it  up  there  to  dry  ;  the 
accused  having  dishonestly  taken  it  away,  was 
convicted  of  the  offence  of  crimiBal  mis«ppro- 
priation  of  property  under  section  408,  iadian 
Penal  Code:^fleM,  that  the  oarpet  had  nsftr 
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left  the  oomplaiiuiDt*8  pontition  ftod  the 
gflfence  committed  was  that  of  theft.  ILlthi.  314 

Penal  Code,  Ss.  879,  409^Fore8t 
S^iard-^tMng  of  itma^Thift.  V.  a  forest 
round,  guard,  allowed  B.  a  timber  merchant,  to 
cnt  trees  without  the  permission  of  Ooyernment 
in  the  Ooyernment  Forest  of  which  V.  was 
in  charge.  Some  trees  were  cot  in  persnance 
•of  this  arrangement,  and  some  were  concealed 
and  the  rest  taken  to  an  open  space  prepara- 
tory to  a  removal  thereof.  Held,  (1)  that  V. 
eonld  not  be  convicted  of  the  offence  of 
attemptlog  to  commit  criminal  breach  of  trust 
bj  a  public  servant,  beoanse  he  was  not  in 
an  J  manner  entrusted  with  the  trees  or  with 
any  dominion  over  them,  and  apparently 
was  not  authorised  to  deal  with  the 
treea  in  any  way  for  the  benefit  of  Governm^'nt 
but  was  merely  a  watchman  employed  to 
guard  the  trees  and  prevent  injury  being  done 
to  the  forest;  (2)  that  the  traes  being  immovable 
property,  the  offence  of  criminal  breach  of 
trust  oould  not  be  committed  in  respect  of  him; 
<S)  that,  on  the  facts  found,  the  accused  had 
committed  the  offonee  of  theft,  the  intention  to 
steal  being  carried  into  effect  when  they  cut 
the  trees  and  moved  the  timber.  Bhaou....    928 

Bm.  879,  4aS-Jf<f««^-I%ef«. 

Where  a  person  steals  a  bullock  and  then 
kills  it,  be  can  only  be  convicted  of  theft 
under  section  379  of  the  Indian  Penal  Code 
and  not  to  mischief  also  under  section  423 
of  the  Code.    Gbhta 129 

Bm.  879,  410— r*«yiJ— Co<«tf. 

A  person  who  steals  cattle  which  are  let  loose 
by  the  owner  with  a  view  to  their  going  to 
diink  water  at  a  river,  commits  the  offence 
of  theft  and  not  of  criminal  misappropriation. 
LaksBhta ••        ...        136 

-S.  880— Davs^^tfif  Aottf  e— TAs/i(— 


Presence  of  the  owner.  The  accused  person 
entered  the  dwelling  house  of  the  complainant 
and  in  his  preaence  dishonestly  took  away 
certain  property  in  spite  of  his  remonstrances:- 
EM^  that  tbis  constituted  an  offence  under 
section  380  of  the  Indian  Penal  Code,  the 
aggiavating  circumstance  under  that  section 
being  the  invasion  of  a  dwelling  or  of  a  buil- 
•ding  used  for  the  custody  of  property.  Such 
invasion  is  not  diminished  in  culpability  by  the 


presence  of  the  owner  in  the  house.  Kashinatr 
Bhaushbt 56 

Penal  Oode,S«  2SO^Theft~-Baaway 
carriage.  The  accused  was  convicted  of  the 
offence  of  theft,  under  section  380,  Indian  Penal 
Code,  in  that  he  stole  some  luggage  and  cash 
from  a  Railway  carriage  when  it  was  at  a 
Bailway  Station  : — Held,  upholding  the  convic- 
tion, that  though  the  Bailway  carriage  was  not 
a  building,  the  Railway  Station  was.  Shbik 
Sahhb S93 

Sentence,  Under  section  380,  Indian 
Penal  Code,  imprisonment  only  is  a  legal 
punishment,  fine  need  not  necessarily  be  infilc- 

ted  in  addition.    Savi 898 

Ss.    880,    429-TA</ir.  3fi«. 

chief-^Separale  sentences  The  accused 
having  stolen  a  bullock  killed  it ;  for  this  they 
were  sentenced  separately  on  the  charges  of 
theft  and  mischief :— /Ts/d,  that  the  double 
sentences  were  not  illegal  as  the  theft  preceded 
the  mischief  and  the  property  was  not  transfer- 
red by  the  theft.    Kbzshna 430 

S.  882— CHmtaaZ  Procedure  Oode 

(Act  X  of  1882),  Sea.  393,  4s9^Whipping 
Act  {III  If  1874),  See.  8.  The  accused  was 
convicted  under  section  382,  Indian  Penal 
Code,  and  was  sentenced  to  whipping  which 
was  duly  administered: — ^e^,that  the  senten- 
ce was  legal  nnd  could  not  be  reversed;  and 
that  it  could  not  be  enhanced  under  section 
439  «f  the  Code  of  Criminal  Procedure  by  the 
addition  to  it  of  a  term  of  imprisonment  as  the 
offence  of  which  the  accused  was  convicted 
was  the  first  offence  under  section  382  of  the 
Indian  Penal  Code,  and  that  it  oould  not  be 
enhanced  by  the  infliction  of  an  additional 
number  of  stripes,  as,  under  section  393  of  the 
Code  of  Criminal  Procedure,  no  sentence  of 
whipping  can  be  executed  by  instalments. 
Balu  Nasib 537 

S.  890— J7«f<  conmitUd  im  the 

act.  Where  hurt  is  caused  not  for  one  of  the 
purposes  specified  in  section  390,  Indian  Penal 
Code,  but  to  avoid  capture  when  surprised, 
the  stealing  is  not  converted  by  the  said  hurt 
into  robbery.    KalioRbsio.      e5 

Sm.B92,S94t'~0(mvicti(mi.    Am 

the  offence  under  section  894,  Indian  Penal 
Code,  necesearily  includes  the  ofi^e  nnder 
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B^iiQk  39i  of  the  Code,  an  accased  convicted 
under  both  the  tectione  can  be  conricted  and 
sentenced  under  eection  394  alotie.I>VBOJL.  511 

Penal  Ckkle,  S8«  8d4s  SOrt^Bobbcry 

— ChrievouM  hufi.  If  a  Magistrate  finds  that  an 
accused  person  has  caused  grievous  hurt  in 
committing  robbery,  he  is  bound  to  commit 
him  to  the  Court  of  Sessions  for  an  offence 
under  section  397  of  the  Indian  Penal  Code; 
it  ik  illegal  to  treat  the  grievous  hurt  as  simple 
hurt  and  convict  the  accused  under  section  894 

of  the  Code.    Jobiitul 476 

Ss.  896, 4ii2^Separate  convic- 

tionM— Same  property.  Separate  convictions 
and  sentences  under  section  395  and  section 
413,  Indian  Penal  Code,  with  respect  to  the 
same  property,  are  obviously  impro]^r,  as 
section  412  implies  receipt  from  another  per- 
son, or  an  act  bj  one  not  himself  the  dacolt. 
Bahistt 812 

S.  SQl^Enhaneed  punUhment^ 
The  liability  to  an  enhanced  punishment, 
under  section  397  qf  the  Indian  Penal  Code, 
is  limited  to  the  offender  who,  in  the  commis- 
•ion  of   robbery  or   dacoi^   actually  causes 

grievous  hurt*    Dboji  Kkbu 69 

— — S.  808— Dttooi^y— CAor^^tf.  To 
Justify  a  conviction  under  Section  398, 
Ihdian  Penal  Code,  there  must  be  a  charge 
framed  of  the  offence  in  which  the  carrying 
of  arms  is  distinctly  alleged.  Where  the 
accused  are  charged  and  convicted  for  an 
offence  punishable  nnder  section  395,  they 
cannot  be  punished  under  section  898  of 
the  Code.    PuFTA  Sakbakam 9S1 

Daeoiiy  —  Deadly  weapont.  To 
support  a  couYiction  nnder  section  398  Indian 
Penal  Code,  as  under  section  897,  it  is 
necessary  to  prove  that  at  the  robbery  the 
accused  was  armed  with  a  deadly  weapon, 
and  not  merely  that  one  of  the  robbers  who 
was  with  the  accused  at  the  time  carried  one. 
BhaItjta 797 


400,  Indian  Penal  Code,  unless  it  be  proved 
tliitt  the  women  themtelves  #ere  Mociated 
with  their  husbands  or  protectors  for  the 
purpose  of  themselves  habitually  committing^ 

dacoities.    Tblli  Yblla 868 

PemtlOodetS.  411-iKMMrffff-ffaH- 
tual  offenders.  To  justify  a  conviction,  under 
section  401  of  the  Indian  Penal  C(kie,  it  is  not 
sufficient  to  prove  that  certain  persons  have 
been  convicted  of  a  theft  and  thirt  other  per- 
sons charged  with  them  have  lived  or  associat- 
ed with  them ;  but  it  is  necessary  to  prove  nor 
merely  association  but  that  the  gang  of 
persons  have  been  associated  for  the  purpose 
of  habitually  committing  theft  or  robbery: 
and  that  habit  must  be  proved  by  an  aggre- 
grate  of  acts.    Savaldas ...    41S 

S.   408— rA<:/i— CriiWfnoZ    Jfe#- 

appropriation-'Taking  proof  cf.  Where 
there  is  no  proof  of  ^taking*  of  the  property 
found  in  the  possession  of  the  accused,  he  must 
be  convicted  not  of  theft  but  of  criminal  Mis- 
appropriation.   Shxvbas'hia 143 


S.    ^OO^DaeoiU-^  W  i  V  e  $   or 

mistreeeee  qf  daeoits.  The  mere  fact  that 
women  lired  as  wives  or  mistresses  with  men, 
who  are  daeoits,  is  not  sufficient  for  a  Court 
to  hold  that  they  belonged  to  a  gang  of  persons 
associated  for  the  purpose  of  habitually  com- 
mitting daooity  within  the  meaning  of  section 


Criming  MisoppropHaUm^Monep 

found  from  land.  A  person  finding  out  moifty 
from  a  piece  of  land  purchased  by  him  and 
appropriating  it  to  his  own  use  cannot  be 
convicted  of  criminal  misappropriation.  Cho- 
DAPA....  — •        ...  '     ...        8 


TempU'^'Properiy.  The  property 
of  an  idol  or  of  a  temple  must  be  used  for 
the  purposes  of  that  idol  ar  temple;  any 
other  use  would  be  a  malversation  of  that 
property,  and,  if  dishonest,  would  amount  to 
criminal  misapproriatioo.  Gapgatta  v.  Qmtu 

SnODHBSHVAS 919- 

S.  406— Ofisitiitti  Breath  of  Trust 

— Oluiirwuin-^Municipality .  The  ohairmmn 
of  the  Lanowlee  Municipality  was  convicted  of 
criminal  breach  of  trust  in  respect  of  Bs.  68, 
part  of  a  sum  of  Bs.  466.  The  Cash-book  made 
up  to  the  8th  December  1888  showed  correctly 
that  the  sum  of  Bs.  466  was  the  balance  re- 
ceived. On  the  ISth  when  the  Mamlatdar 
came  to  examine  the  accounts  at  the  order  of 
the  President  of  the  Municipality,  the  accused 
told  him  that  he  had  Bs.  298  in  hand  and 
that  the  rest  was  with  the  Secretary.  It  turned 
out  that  the  Secretary  had  with  him  only  Bs.  99^ 
and  that  Bs.  68  were  in  hand  due  to  petty  ser- 
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TAntB  which  fact  the  accused  concealed  from 
the  Biamlatdar,  the  monej  being  paid  on  or 
abootthe  14th  to  pettj  aeryants  :— Hf^d,  revert- 
ing the  conriction  and  eentence,  (1)  that  no 
dnty  to  paj  the  eerrants  on  a  fixed  day  of  such 
a  stringent  character  that  its  breach  woald  in 
itself  beeridenceof  misappropriation  haying 
been  prored,  the  mero  delay  of  payment  to  petty 
servants  did  not  imply  any  criminality;  (2) 
that  as  BO  evidence  was  given  of  any  dishonest 
use  of  the  money  in  fact,  the  money  having 
been  always  ready  and  available,  since  the 
servants  were  all  paid'  about  the  I4th  at  the 
latest,  and  as  there  was  no  evidence  of  any 
demand  for  earlier  payment,  she  Judge  ought  to 
have  very  carefully  charged  the  Jury  as  to  the 
necessity  of^  strict  proof  of  a  mens  iva,  a  frau- 
dulent intent,  a  wilful  violation  of  the  trost 
with  fraudulent,  design,  and  not  merely  a 
dvil  breach  of  trust,  and  at  the  same  time 
suggested  the  possibility  of  the  facts  being  rea- 
sohably  oonsistent  with  innocence;  (3)  that 
the  case  differed  substantially  from  the  cases  of 
Q.  E,  V.  Bamhriihna  and  31  L.  J.  M.  C.  71  as 
m  both  those  caies  there  weYe  errouBous  state- 
inenitf  it  to  the'  money  received,  which  was 
nM  the  dise  here.  AXDWSSOk,  MinwAiijafl.  484 

POBial  Oode^  S.400.  The  motiher  of  a 

cUM  recently  vacciBaVed  accepted  two  annas 
from  the  vaeciaator  under  a  promise  to  take  the 
child  to  another  village  wher  e  the  vaccinator 
wanted  to  take  lymph  out  of  the  baby,  and  she 
subsequently  refused  to  take  the  child  there 
at  the  instance  of  her  husband:— He ;<i,that  she 
could  not  be  convicted lof  criminal  breach  of 
trust,  under  section  406  of  the  Indian  Penal 
Code.SATAWA 357 


iEvidertce  Act  (/  0/1872),  See.  106— 

Bvrden  of  proof -^Prewum^tion,  Where  at 
the  trial  for  an  offence  under  section  403, 
Indian  Penal  Code,  the  accused  admits  having 
received  the  money  alleged  to  have  been  mis- 
appropriated tiyhim,  but  defends  himself  by 
saying  that  he  made  it  over  to  the  proper 
person,  the  onm  does  not  lie  on  him  to  prove 
payment,  but  on  the  prosecution  to  prove  non- 
payment} for,  it  is  only  whsn  the  latter  is 
proved  that  a  presumption  will  arife  of  mis- 
appropriation of  breach  of  trust.  Habi  Da«- 
i>v*    •••        •» 372 


Pdimi  Code,  S«.  «0e,  24-<7ofilrae« 
not  to  adulterate  with  water-^AdulUratian^^ 
Soiling  at  the  rate  of  the  unadultoratod.  The 
servant  of  a  llqaor  contractor  was  entrusted 
with  liquor  by  his  master  to  sell.  For  selling 
it  he  was  to  receive  a  certain  quantity  for 
himself  and  he  was  to  account  for  the  remain- 
der to  his  master,  with  whom  he  made 
a  legal  contract  that  he  would  not  adnlterate 
it  with  water  before  seHtug  it.  Bi  violation 
of  that  contract  he  mixed  water  widi  the 
liquor,  and,  having  thus  increased  its 
amount,  sold  it  at  the  Maae  rate  per  sallon 
as  was  chargeable  for  unadulterated  Uqoor, 
and  appropriated  the  profit  thus  made  to 
his  own  use  -.^Beld,  that  having  thus  gained 
by  unlawful  means  moaey  to^  which  he 
was  not  legally  entitled,  he  acted  diahoaestly 
within  the  meaning  of  section  24  of  the 
Pen»l  Code  and  was  guilty  of  the  offenoe  of 
criminal  breach  oftnisi  voder  seetioB  403 

oftheCod«.    Jaxsbta 393 

— — — S.  408— OWmtiioi  misappropria" 
tion.  In  a  case  of  criminal  misappropriation, 
the  Court  should  consider  the  questioii— - 
whether  the  money  was  kept  wiifh  a  dishonest 
intention,  or  oody  on  a  wrong  optnioa  that 
the  prisoner  was  jusMed  in  keeping  It,  — 
in  the  latter  case,  the  aet  of  the  prifonef 
would  not  coniHtnto  an  affiuioa  of  criminal 
misapp«oprialion«  KaanMOUO...  •••  700 
■  M  I  ,a,  4lOB -^  OrHninat  Breach  qf 
Trust-'-Omtt,  To  4  charge  of  CTimlnal  breach 
of  trust  the  accused  pleaded  that  he  had 
rendered  accounts  as  the  agent  of  Sitabai  to 
her  and  has  paid  the  sums  in  question  to  her 
by  the  direction  Of  her  trustee*  Neither 
Sitai>ai  nor  the  trustee  were  called  to  prove 
that  theae  sums  were  not  so  paid,  and  the 
accused  was  required  by  the  lower  Courts  to 
prove  the  payments:— He  id,  that  it  was 
illegal  of  the  Lower  Courts  to  place  the  onia 
on  the  accused  and  convict  him  because  he 
failed  to  discharge  it.  Bamchamdba  Oabbbh. 
...        .••        •••        •••        •••        •••    eow 

'See  Bhaou 9S3 

S0.4O9«  bil—Breaoh  qf  inai 

— eottla  Trespass  Act  (Isf  1871),  See.  27. 
The  accused  a  cattle  pound  keeper,  having 
levied  Bs.  3  for  five  buffaloes  in  his  charge 
gave  a  receipt  for  Bs«4only  to  the  owner  of 
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the  cattle,  and  entered  onlj  Be,  4  in  his 
aeeonnts:  hot  before  the  money  was  paid  into 
the  treasory,  he  altered  his  acconnts  and 
entered  the  proper  amoont,  namely,  Bs.  5. 
The  Biagistrate  convieted  him  under  section  S7 
of  the  CatUe  Trespass  Act,  1871:— Fs^,  that 
the  conyiction  should  hare  been  under  sections 
409  and  611  of  the  Indian  Penal  Code  and  that 
section  27  of  the  Cattle  Trespass  Act  was  not 
applicable  to  such  a  case.    Bhula.       •••    6S2 

Penal  COdeJB.  ^iO-Theft  at  Bqjkote 

^TrialatThana-^tatutes^lkii  Fie.e,  106. 
The  accused,  an  inhabitant  of  the  Janjira  Bute 
was  charged  with  the  offence  of  theft  by  a 
serrant  of  property  in  the  possession  of  his 
matter,  committed  at  Bajkote,  and  convicted  by 
the  Sessions  Judge  of  Thana  t^Held,  (1)  flat 
the  Bajkote  CiTil  Station  is  not  part  of  British 
India  within  the  meaning  of  the  Statutes  91 
and  22,  Victoria,  Chapter  106,  and  that  the 
accused  being  a  tnbject  of  the  Janjira  State, 
the  Sessions  Court  at  Thana  had  no  jurisdic- 
tion to  try  him  for  the  theft;  (2)  That  as 
under  section  410,  Indian  Penal  Code,  the 
definition  of  stolen  property,  includes  property 
stolen  outside  of  British  India,  the  accused 
might  have  been  charged  with  the  offence 
punishable    under  section  411,  Indian  Penal 

Code,    Abdul  Latif.     218 

S0.  410,  411-i5to^  property, 

receiving  of^Errcmtouily  believing  it  to  be 
eioien,  A  person  receiTing  property,  which  is 
not  stolen  property  as  defined  in  section  410  of 
the  Indian  Penal  Code,  is  notgoiltyof  an 
offence  under  section  411  of  the  Code,  although 
at  the  time  of  reeeiying  it,  he  erroneously  be- 
lieves it  to  be  stolen.  lisuv,       389 

—8. 411— Baeeitifig  stolen  property. 
The  circumstance  that  a  person  "knew  that 
the  property  was  not  his  own  and  yet  claimed 
it  before  the  Magistrate  in  his  depositions  in 
the  former  case*'  is  not  sufficient  to  warrant 
his  conviction  under  section  411  of  the  Indian 
F^nal  Code.    Mutata. ...    416 

Bseeiving    8Men  Property^  Evi^ 

dence  ef  theft.  The  complainant  gave 
into  the  custody  of  Police  certain  logs  of 
wood  as  property  which  he  suspected  had 
been  stolen  from  him.  The  accused  rescued 
the  logs  from  the  Police  custody  by  violence. 
The    Magistrate    in    die    First   Court    and 


the  Sessions  Judge  in  the  Appeal  Oenrt  both 
convicted  the  accused  of  dishonestly  recdving 
•tolen  property,  known  to  have  beensloleBi 
and  of  rioting,  though,  as  to  the  former  charge, 
they  were  of  opinion  that  there  was  no  prosf, 
failing  that  derited  from  the  recapture  of  the 
property,  that  the  logs  had  in  fact  been  stolen  : 
Held,  that  the  conduct  of  the  accused  in  reaeu* 
ing  the  wood  might  be  evidence  that  he  knew 
or  had  reason  to  believe  that  the  wood  was 
stolen,  but  it  could  not  establish  the  fact  that 
it  was  actually  stolen.  And,  in  the  abscMe 
of  evidence  reasonably  proving  dishonest  trana- 
fer  of  the  wood  from  the  complainant  to  the 
accused,  the  conviction  on  the  charge  of  dis- 
honestly receiving  stolen  property  could  not 
be  sustained,  the  Court  being  of  opinion  that 
a  mere  scintilla  of  evidence  in  lupport  of  the 
proposition  that  the  property  was  really  stolen 
ought  not  to  be  left  to  a  Jury  even  In  a  eivfl 
case,  much  less  ought  it  to  be  left  to  a  Jury  in 
a  criminal  case,  least  of  all  shooU  it  be  Made 
the  basis  of  a  conviction  by  a  Magistrate. 
Shivram • .•        .^      9f 

Penal  Code,  8 .  411-^to^  F^^p^tyf 
receiving,  A  conviction  under  section  411,  In- 
dian Penal  Code,  cannot  be  sustained  on  the 
mer^  fact  of  possession  of  stolen  artlclea,  not  of 
an  unusual  character  and  such  as  eaailypasi 
from  hand  to  hand.    Rluaju ,    524 

am.  ^tU^t^-^StoUn  propertp^ 

Prcitmpticn.  In  the  trial  by  jury  of  a  person 
charged  with  dishonest  receipt  cf  stolen  pro- 
perty, the  attention  of  the  jury  should  be  drawn 
to  the  necetfity  of  satisfying  themselves  that 
the  possession  of  the  stolen  property  Is  olear^r 
traced  to  the  accused,  and  that  it  could  not  have 
been  placed  in  the  accused's  houae,  where  it 
was  found  by  any  other  member  of  his  fami^. 
The  fact  of  stolen  property  being  found  con- 
cealed in  a  man*s  honse  would  ordinarily  be 
sufiicient  to  raise  a  presumption  that  he  knew 
the  property  to  be  stolen  property,  but  not  to 
prove  that  he  knew  that  it  had  been  acquired 
bydacoi^.    Mulhabi 184 

S«.    411,    414,    7i--Sepeemtc 

$cnlcncc$'~4)onvietUm§  ■  iVoesduf .  Where  an 
accused  is  convicted  of  offences  under  seetioas 
411  and  414,  Indian  Penal  Code,  H  is  not 
permissible  to  pass  on  him  separate  and  csnie- 
eutive   sentences  nnder  each  head  of  charge 
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but  io  inoh  a  ease,  only  one  sentence  mast  be 
IMMf  ed  on  him  for  both  offanoee.  Sakhasam.449 

Penal  Code,  Ss.  411, 414-^eo{eii  pro- 

frtyS0paraU  iei^neet.  The  aecnsed  wai  eon- 
Tictednnderieetioni411  and  414,  Indian  Penal 
Code,  regarding  the  same  property  and  was 
sentenced  to  separate  pnniihment  for  each 
offence  ;—He;<i,  that  the  acts  of  the  aconsed 
were  parts  of  one  continuons  transaction  and 
oonld  not  be  considered  as  distinct  offences. 
Section  414  of  the  Indian  Penal  Code  applies 
only  where  there  is  no  actual   receipt  of  the 

property.    Alu  Kala 558 

S.  412.    Ste  Bahibu.      ...    312 

—  Stolen  property,  reetiving  of— 
OJfenee,  To  support  a  conviction  ander 
section  412  of  the  Indian  Penal  Code,  it  is  not 
snfBoientto  show  that  the  accused  knew  the 
property  to  be  stolen  property;  it  mnst  be 
proved  that  they  knew  or  had  reason  to 
believe  that  its  possession  liad  been  transferred 
by  the  commission  of  dacoity  or  that  being 
stolen  property  they  received  it  from  a  person 
who  they  knew  or  had  reason  to  believe 
belongs  or  belonged  to  a  gang  of  dac«ts. 
Daw  Mahadhtt 956 

'8oe  Sakhabam  and  Alu  Kala.  449* 

•• 558 


8. 416— Ofcealinflr.  Tha  selling  of 

milk  and  water  in  abont  eqnal  proportion  as 
pnre  milk  will  support  a  finding  of  cheating  nn- 
der  section  415,  Indian  Penal  Code.  Nana.  145 

8eo  NuBQDur ^    88« 

• -SS.  416, 420-CAea<^.    The 

offence  of  cheating  accompanied  by  a  delivery 
of  property  may  be  pnnished  under  either  of 
the  sections  415  or  420  of  the  Indian  Penal 
Code  X  but  where  the  case  appears  to  be  of  a 
serious  nature,  steps  must  be  taken  to  send  it 
to  Conrt  of  Setsion  for  trial  under  section  420 
of  the  Code.  Bapu 8 

'8. 4A7^-'Oheating^F(d8€  iftformti' 

tion.  The  accused  falsely  told  his  master's 
brother  that  his  master  was  ill  in  a  certain 
village  and  so  induced  him  to  go  to  that  village. 
The  Magistrate,  thereupon,  convicted  him 
under  ssction  417,  Indian  Penal  Code  .^Held, 
that  the  conviction  under  the  section  could  not 
be  upheld,  unless  it  appeared  that  by  deceiving 
his  maiter'e  brother,  the  accused  frandulently  ' 


or  dishonestly  induced  him  to  do  a  certain 
thing  which  he  would  not  have  done,  if  not 
so  deceived,  and'  which  act  caused  or  was 
likely  to  cause  damage  or  harm  to  his  master's 
brother  in  body,  mind,  reputation  or  property. 
^^^ ...        428 

Penal  Code,  8.  4l7"CheaHng.  Where 
a  person  who  gives  a  false  name  and  address 
in  order  to  shield  himself  from  prosecution  for 
an  offence,  he  cannot  be  convicted  of  an  offence 
under  section  4l7,  Indian  Penal  Code,  because 
his  intention  cannot  be  said  to  be  fraudulent 
and  his  act  is  not  likely  to  cause  damage  or 
harm  to  the  person  to  whom  the  false  Infomuk 
tion  is  given.    Laoka e85 

Ss.  417,  420-C*#afca^^2Xf. 

UrteHan  between  teeUon  417  and  section  420. 
Cheating,  unaccompanied  by  delivery  of  pro- 
perty, is  an  offenee  punishable  under  section 
417,  Indian  Penal  Code  and  within  the  compe- 
tence of  a  Second  Clads  Magistrate ;  but  where 
property  passes,  it  is  an  offence,  punishable 
under  section  420,  triable  by  a  Court  of  Session 
or  a  First  Class  Magistrate.    Bavaji....      Oo 

S.  420.  See  Bavaji 96 

'False    representation  —   Caste^ 

Masrim-'Kx,  turpi  causa  non  oritur  aetio. 
The  accused  falsely  represented  to  a  Ennbi 


that  a  woman  Harkha  of  the  Koli  caste  was 
of  a   higher    caste,    namely  a   Kunbl,    and 
thereby  induced  him  to    remarry  her   and 
to  pay  to  them  some  money.    The  Magistrate 
convicted    them    under    section  420,  Indian 
Penal  Code.    The  Joint  Sessions   Judge  in 
appeal  reversed  the  conviction  and  sentence. 
On  appeal  by  the  Government  :-.£rtf2<i,  that 
aa   the    Joint    Sessions    Judge   had    found 
that     the    complainant   was  not     really 
deceived,  the  order    of  acquittal    was  right. 
The  maxim  ex  turpi  eausa  non  Qrititr  actio  is 
not  a  sufficient  excuse  for  a  man  who  acts  in 
opposition  to  the  provisions  of  a  penal  statute 
and  this  principle  is  best  illustrated  by  the 
familiar  case  of  a  man  who  gave  a  spurious 
coin  to  a  prostitute  if  the  prostitute  was  sning 
the  man,  she  could  hardly  succeed  in  getting 
compensation,  but  the  person  who  cheated  her 
committed  a  breach  of  the  law  and  was  convict- 
ed. Criminal  laws  form  generally  a  part  of 
the  public  law  not  variable  in  any  of  the  parts 
by  the  volition  of  private  individoals  and  they 
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are  B«t  ntceiBtrlly  dtprtted  «C  their  effect  mere- 
^  liy  the  poMlMc  cnlfablUty  of  the  indWl- 
teAls  wh©  may  be  the  ioffcrerB  by  the  breach. 

Bbaui ^ 

Penal  Code,  8.  ^20Smdeiice  ofH- 
mUar  trafisaeticni^Inteniim  to  pay  at  the  time 
a/pufdkoM.The  aocaied  parohased  lome  wool 
with  delWery  of  poeiettlon  from  a  firm,  igrtfe- 
ingto  p*y  the  price  on  the  next  day.    De- 
fault was  made  In  payment  of  the  porchate 
m«n«y  at  the  stipulated  time,  and  the  aeoased 
pledi^    the    wool    to  another    and    raised 
money  thereon.     In  these  circumstances  the 
aecnsed  was  convicted  of  cheating  and  thereby 
^ffhoBestly    inducing   <lellvery    of  property, 
iiader  section  420,  Indian  Penal  Code.    The 
llaglstrate  admitted  In    evidence  the  state- 
ments of  two  persons,  Bhawan  and  Kundandas 
from  whom  the  accused  purchased  wool  In 
4tfmllar    circumstances,    and  who    had    not 
been   paid    yet,    their    wool    also     having 
been  pledged  by  the  accused  to  another:— 
JBM(i»(l)  that  the  evidence  of  Bhavan  and 
'£ttndandas  must  be  exoluded  from  consldera- 
tloB  on  the  prlnqlples  «f  Bfif.  y.Pavhkudas 
because  their  evidence    related  to    transact 
lions,  the  character  of  which  was  Itself  in 
question,  and  to  accept  their  statements  as 
proving  cases  of  cheating  against  the  accused! 
would  be  to  find  him  gull^  in  those  instances 
without  a  trial ;  (S)  that  a  fraudulent  purpose 
could  not,  under  the  circumstances,  be  safely 
inferred  from  the  accused  not  paying,  mt  from 
his  Inability  to  pay,  foB  the  -wool  on  the  nezt> 
day  as  agreed  i  (a)  that  to  sustain  a  conviction 
«f  cheating  under  section  4S0,  Indian  Penal 
Code,  there  must  be  evidence  to  prove  that 
when  the  accused  bought  the  wool,  he  did  not 
intend  to  pay  for  the  same.  Fasul.  ...       312 
I  .SaaJEtai 367 

OheaHng'-'Jttempi'—  Preparation. 
The  forwarding  of  fictltlons  consignment 
notes  can  onl^  be  regarded  as  preparatory  to 
theMfence  ^  cheating,  as  it  was  not  done 
te  the  attempt  to  cheat.    Baohuiiath.  ...    470 

S.  426— 0  a  «  I J  e—fitf ay%iptf — 
WrmgfiU  Uu-^JMefUim^KnowUige.  The 
mere  permitting  of  oattb  by  the  accused  to 
stray  does  not  establish  his  intentloB  ta  ,caBse 
or  knowledge. that  he  was    likely  to 


wrongful  loss  or  damage  therefcy  to  the  public 
or  any  person.    ToOBVBAJxqAH...       f     H 

Penal  Cod/B.  fi.  4i8»-«ls«m^-^a- 

tenUmi.  The  gUt  of  the  offince  of >  mischief  lies 

in  the  Intention.    Sbaiu. W 

Property-^Sdiment,     The  woid 

*<  property  "  In  section  425,  Indian  Penal  Code, 
means  some  tangible  property  capable  of  belig 
forcibly  destroyed,  but  does    not  inchide  an 

easement.    Kntu ^ 

Misehief'-Land-^Banafide  diepiai. 


Where  in  a  case  regarding  mischief  to  lend, 
the  defence  raises  a  btma  fide  plea  of  right  to 
the  land,  the  Magistrate  should  determine 
whether  the  accused  acted  with  any  soeh  Intent/ 
as  made  bis  act  crlm^l,  viz.,  any  such  inivtt^ 
as  la  mentioned  in .  section  426  of  the  Indian 
Penal  Code.    Mahabohk 4SS 

Miichief^  Intentitm^  KwwMfi. 

The  terms  of  section  425,  Indian  Penal  Codei 
defining  mischief,  are  satisfied  when  there 
Is  a  distinct  finding  on  the  point  of  the  prisoner'! 
knowledge  and  the  question  of  intention  la 
material  only  as  regards  the  sentence.   Bar^ 

BINO.  .••  .••  •••  •••  •••  •••     '^ 

Misekief^  Bmovii^g  a  barrieait 

placed  by  MunieipaUty.  It  is  no  mischief  If  s 
person  Innocently  removes  a  barricade  placed 
by  a  Municipality  on  a  piece  «f  land  in  front 
of  his  house,  which  impaires  his  Ingress  and 
egress  to  or  from  the  said  house.  Abmtii 
Abis.  •••       .••        •••        •••       •••    '*• 

Uisehi^-^^miW^Do9ri,  hreaki04 

openqf.  An  agent  oCajUad4ard.«ccoBpanied 

by  a  bailiff  broke  open  the  door  of  a  room  la 

his  shawl.  In  the  possessioB  of  a  tenant,  is 

execution  of  a  distress'iaarrant  issued  agalsat 

she  tenant    for  .non»paymest  of   rent.   The 

Iftagistrate  oonvlctsd  the.  aeeused  of  the  sffeaee 

tof.  miBelMs-^iEre{<2,  (1)  that  the  oonvietioB 

could  not  stand;  because  the 'bailiff,  if  he 

hnproperly  broke,  open  the.daoxa  was  actbg 

mistakenly  In  what  he  sppposed  to  be  his 

duty,  and  the  land-lord's  agent,  who  ^asMed 

him,  had  neither  the.  intention  aorilhekasw- 

ledgetwhiphls  an  ./essenlial  laths  MdUN* 

«fl|aschief:^(S)  i;hat  ihe  unoper  .KCmedyif 

the;«oinplai»ant,,if,his,o«lsr.i4aor  wsa  iai- 

pnsperly  hroksa  ofen»oBrasaaiffiii«cliiB<sr 

.the  ti^tgtm.  ,4ii«r#.  *  Wbsthst>  a  .Bssasi  Us 
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•ehawl  rented  by  a  parHenUiT  person  is  the 
dwelling  hoase  of  that  person  and  its  door 
an  onter  door  which  a  bailiff  who  has  entered 
the  ehawl  cannot  break  open  P  Kaixhusso 
CUBSBDJI 949 

Penal  Code,  a'^2e'- Mischief-^  Cattle 
^Straying,  The  act  of  the  accused  in  negli- 
gently allowing  his  cattle  to  stray  into  one's 
garden  does  not  amount  to  mischief  within 
the  meaning    of  section  4S6,    Indian  Penal 

Code.    Nabsu 185 

. MiMchief  —  OoaU,     In  order     to 

convict  of  mischief  under  section  426  of  the 
Indian  Penal  Code,  the  owner  of  an  animal 
which  has  done  damage  to  crops,  it  is  not 
sufficient  to  show  that  he  was  guilty  (^ 
carelessness  in  allowing  it  to  stray :  the 
prosecution  is  bound  to  show  an  intention  on 
his  part  to  cause  wrongful  loss  or  damage. 
Bax  Bata. .-        187 


Bmffdloes^  Mischief.  Where  the 
accused's  buffaloes  by  straying  into  the  com- 
plainant's wheat  field  commits  mischief  the 
complainant  is  not  at  liberty  to  set  the 
criminal  law  in  motion  :  his  proper  remedy 
being  to  impound  the  cattle.    Bavou.  ...     199 

Misehi^.    The  allowing  of  goats 

to  enter  a  garden  whereby  they  do  damage 
cannot  be  made  punishable  under  section  496, 
Indian  Penal  Code.     Htdsrallt.        ...     199 

Damage,  The  accused's  buffaloes  in 

his  presence,  destroyed  the  road-side  trees,  but 
he  did  not  restrain  the  cattle;  the  Magistarte 
convicted  him  under  section  496  of  the  Indian 
Penal  Code.  The  Sessions  Judge  set  aside  the 
convicion  thinking  It  to  be  a  case  of  negligence 
only  and  not  of  wilful  conduct:— ffeiiJ,  that  the 
Magistrate  was  right;  driving  of  the  cattle  on 
to  the  road  and  then  not  controlling  them  in 
doing  what  they  were  almost  certain  to  do, 
unless  prevented,   might  be   regarded  as    a 

causing  of  damage.  Vithu 318 

■  Miiehief-^Cattle,  allowing  to  stray. 
The  allowing  of  a  buffalo  to  stray  without  a 
keeper  does  not  constitute  the  offonce  of  mis- 
chief. To  support  a  conviction  under  section 
486,  Indian  Penal  Code,  it  must  be  proved  that 
there  was  an  intention  to  cause  wrongful  loss 
or  damage,  or  to  cause  damage  by  wilfully 
turning;  an  animal  into  an  enclosure,  or  at 

137 


least  that  the  accused  was  present  and  abl<)  to 
restrain  the  animal  from  causing  damage  and 
did  not  restrain  it  from  so  doing.  Nabso.  357 

Penal  Code,  a.^28'-Misehief^Bona 
fide  TKspute,  Where  the  accused  put  up  a  hnt 
on  a  piece  of  land,  to  protect  the  right  they 
believe  themselves  to  possess,  they  cannot  be 
punished  of  an  offence  under  section  496,  Indi- 
an Penal  Code.    Nandu 465 

S.428.  See  Qmrrj, 199 

• S.  4tB0— Mischiefs  Water-eourse 

—DiminuHon^o/  water.  Where  it  is  clear, 
upon  the  evidence,  that  the  complainant  is  the 
excluaive  owner  of  a  water-course  and  that 
the  accused  has  no  sort  of  right  to  assert  any 
claim  to  it,  the  causing  of  a  diminution  of  the 
supply  of  water  by  the  accused,  even  under 
the  colour  of  right,  is  only  an  additional 
wrong  and  constitutes  mischief  within  the 
meaning  of  section  480,  Indian  Penal  Code. 

JAGANlffATH 217 

Mischiefs  JFater^ourse^Diminw 

Uon  of  water-'Damage  to  crops.  Where  the 
accused  closed  a  water-course  by  which  water 
had  been  supplied  to  the  complainant's  land, 
he  was  held  not  to  hsve  committed  mischief, 
under  section  430  of  the  Indian  Penal  Code,  by 
the  diminution  of  the  supply  of  water,  as  no 
damage  was  alleged  to  have  been  caused  by  the 
•toppage  of  water  to  any  crop  on  the  Und. 
GtovasKMEZTT  or  BoMBAT  V.  Kalata,  ...    217 

S.    4i%C>-- Trespass— Compound. 

When  a  person  unauthorizedly  enters  the 
compound  of  a  house,  he  commits  the  offence 
of  criminal  trespass  and  not  of  house- trespass. 
Beow ^     J  22 

S.  441— Oimtna/  trespass.    To 

support  a  conviction  of  criminal  trespass  it 
is  necessary  to  prove  that  the  accused  entered 
upon  the  property  of  another  with  the  intent 
of  committing  an  offence  made  punishable 
by  the  general  criminal  law  or  to  intimidate, 
insult  or  annoy.    Yujuut.         ...        ...      lo 

• Criminal  trespass^  Emeroachment 

—Public  Boad—Land  Revenue  Code  {Bom. 
Act  Vof  1879),  8ee.  37.  Under  section  37 
of  the  Bombay  Land  Bevenne  Code,  all  public 
roads  are  the  property  of  Government  and 
must  be  taken  to  be  in  the  possession  of  the 
local    Government     officers     on     behalf    of 
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Ooyernment.  Hence,  a  person  who  encroa- 
ches on  such  a  road  is  gnilty  of  criminal 
trespass,  if  the  encroachment  is  made  with 
such  intent  as  is  contemplated  in  section  441 
of  the  Indian  Penal  Code.    Fakibgavda..  898 

Penal  Code,  S.  442-^<«««-erejpo#* 

^Jttempt,  The  remoTal  of  a  trap-door  with 
the  intention  of  committing  house-trespass 
amonnts  to  an  attempt  to  commit  the  ofTence. 

Nabshi ^•^ 

-S.  447— Crtwi?iaZ  Treipais, 


The  accused  was  charged  wlth^  stealing  rice 
plants  hut  was  acquitted  on  that  charge  by 
the  Magistrate  as  it  did  not  appear  that  they 
were  not  sown  by  and  the  property  of  the 
accused;  but  the  Magistrate  convicted  him 
of  criminal  trespass  under  section  447  of  the 
Indian  Penal  Codes— /TeW,  reversing  the 
conricilon,  that  the  conviction  for  criminal 
trespass  was  inconsistent  with  the  acquittal 
of  the  charge  of  theft  inasmuch  as  if  the  rice 
plants  had  been  sown  by  and  were  the 
property  of  the  accused  he  wonld  have  been 
entitled  to  remove  them  and  could  not  properly 
have  been  treated  as  a  criminal  trespasser  for 

so  doing.    OOMMKHAN * 

Shed,  erection  of,  on  anPther*9  land. 
The  erection  of  shed  on  another  personV  land 
is  not  an  offence  under  section  447  of  the  Indian 
Penal  Code,  unless  It  be  done  with  such  intent 
as  Is  set- out  in  section  441  of  the  Code.  An 
Intention  to  annoy,  which  must  be  distinguished 
from  an  intention  to  obtain  improper  gain,  does 
not  follow  necessarily  from  an  intention  to 
obtain  land  unlawfully,  but  must  be  made  out 
by  some  independent  evidence.  Gakpat,...    390 

S.    448— -H^oias-ercspow.     The 

going  into  a  Horse  Lines  with  a  sowar  with- 
out the  permission  of  the  Commanding  Officer 
does  not  constitute  the  offence  <rf  house-trespass. 

KUSBBB ^® 

———SB.  448,  ^fyj-^Separate  ehar' 
gee.  The  accused  was  convicted  of  house-break- 
ing by  night  and  of  honse-trespass  in  respect 
of  the  same  acts  .-^Held,  that  the  second  head 
of  the  charge  was  super^uous.  inasmuch  as  it 
involved  the  sams  intention  substantially  as 
the  first,  which  intention  ought  not  to  be 
applied  to  support  two  different  charges. 
Khawdu «02 


Penal  Code,  S.457.  The  accused 
was  convicted  of  the  offence  of  house-breaking 
by  night  with  intent  to  commit  adultery  under 
section  457  of  the  In&n  Penal  Code,  the  owner 
of  the  house  not  being  the  hosband  of  the 
woman  with  whom  the  adultery  was  to  be 
committed,  and  the  accused  not  intending  to 
commit  any  offence  except  adultery -.—He^i, 
that  the  omission  of  the  husband  to  prosecute 
for  the  adultery  did  not  absolve  the  prisoner 
from  criminal  liability  under  section  457, 
Indian  Penal  Code.    Bahdhu.    ...        ...    689 

S,  4l6S-'Forgsry^~'PloUee  Diarjf. 

The  accused  was  convicted  of  forgery  on  the 
ground  that  he  sent  an  imperfect  copy  of  his 
diary  to  the  Superintendent  of  Police :  tbe 
High  Court  reversed  the  conviction  on  tbe 
ground  that  the  two  lines  not  embodied  in  the 
copy  sent  were  evidently  Interpolations  in  the 
original  diary,  subsequently  struck  through 
with  the  pen;  and  that  no  forgery  conld  be 
established  unless  it  were  proved  that  these 
interpolations  were  extant  on  the  diary  and 
had  not  been  struck  through  at  the  time  the 

copy  was  made.  SHiDDnicoowDA. IS 

S.  484— Buri«n  of  proof.   The 

concluding  words  **or  ata  time  at  which  he 
knows  that  It  was  not  made,  signed,  sealed 
or  executed*'  of  clause  1  of  section  464,  Indian 
Penal  Code,  are  to  be  read  distribntively, 
and  are  not  governed  by  the  preceeding 
words  **by  or  by  the  autbority  &c«'*  The 
CouTt  ought  not  to  adjudge  a  criminal  case 
on  mere  probabilities  as  if  it  were  a  civil 
action,  or  contravene  the  well-known  principle 
of  law  that  the  burden  of  proof  lies  on  the 
Crown,  not  at  all  on  the  accused ;  and,  unless 
the  evidence  is  such  as  to  enable  the  Court 
to  judge  rather  than  oonjeotnre,  the  accused 
should  not  be  called  upon  to  make  his  defence. 

Gahwh  Bhikaji -       ...    771 

Forgery  ^Burden   cf  prorf-^Breee' 

eution-^  Praetiee^  Prooedvre,  Where  it  is 
alleged  on  behalf  of  prosecution  that  a  deed 
is  forged,  it  is  not  sufficient  for  the  proeecn- 
tion  to  prove  that  it  it  improbable  that 
the  deed  is  genuine,  but  it  must  prove  for 
a  certainly  that  the  deed  is  forged.    Bataji 

Natra •        *'^ 

^—8.  ^eB—Faiee  entries.    K  person 

making  false  entries  with  intent  to  conceal 
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misapproprUtion,    the     dgcmnentt    char^ 

being  uDahered  docameDt^  caoDol  be  Gonvic- 

ted  of  the  offenoe  of  forgery.  *  Balwaht,     595 

Penal  Code,  S.  466— Forgery- Fa?#d 

original-^True  copy.  A  person  who  is  boand 
to  give  a  true  c.  py  cannot  be  conTicted  of  for- 
gery merely  becaoie  the  original  of  which  he 
giTes  a  trae  copy  contains  a  statement  which 
is  false  and  Is  known  or  belived  by  him, 
to  be  sneh.    Mabigawda 583 

S.  467— l^'or^ry —  Valuable  *e- 


eurHySale  deed  unregistered,  A  sale-deed, 
the  registration  of  which  is  compolsery  nnder 
section  17  of  the  Registration  Act  and  which 
under  section  49  of  the  same  Act  conld  not 
affect  the  immovable  property  to  wbich  it 
referred  without  such  registration,  is  a  valu- 
able  security  within  the  meaning  of  section 
30  of  the  Indian  Penal  Code,  since  it,  being  in 
other  respects  complete  as  a  conveyance  of 
land,  is,  apart  from  the  want  of  registration 
a  document  purporting  to  be  a  valuable  secu- 
rity. Any  forgery  of  such  a  deed,  therefore, 
falls  witbin  the  purview  of  section  467,  of  the 
Indian    Penal  Code.    GkivniD  Bakafpa.       4 

-S.  41B— Forgery^  Fraudulent' 


Dishonest  intent.  The  intention  to  create  a 
favourable  impression  abont  oneself  or  an  un- 
favourable impression  abont  another  in  the 
mind  of  a  third  person,  does  not  fall  under 
the  words  '*  intention  to  defraud  "  in  section 
475,  Indian  Penal  Code.    Bala 697 

S.   4/90— Workman's   Breach  oj 


Oontraot  Act  (XIII  of  nt^)— Breach  of 
contraet.  S^ction  490  of  the  Indian  Penal 
Code  does  not  apply  to  a  contract  to  supply 
carts  and  work  them  for  a  certain  period, 
but  applies  only  to  a  contract  to  take  particular 
goods  or  a  particular  load  of  goods  from  one 
specified  point  to  another.  A  contract  for 
bringing  and  letting  of  carts,  whether  at  a 
place  where  the  contract  is  made  or  elsewhere, 
at  a  specified  rate  for  the  journey,  is  not  a 
contract  within  the  meaning  of  the  Work- 
man's Breach  of  Contract  Act,  1859.  Kbshav 
Ramohandba d49 

Contraet  o/#«rvwe— Machhwa  Con-' 


veying  of  paddy.  A  failure  of  a  contract  to 
convey  paddy  in  one's  vMChhwa  is  not  an 
offence  nnder  s.  490  of  the  Indian  Penal  Code, 


as  there  is  no  contract  for  personal  service  of 
the  accuaed.    Vxthu 608 

Penal  Code,  S.  4^1—Oook^Leaving 

service  suddenly  during  illnets  of  complainant^s 
wife.  Section  49%  Indian  Penal  Code,  does  not 
apply  to  a  person  who  is  engaged  only  as  an 
ordinary  cook  to  a  family  and  is  not  bound 
by  a  contract  to  attend  on  or  to  supply  the 
wants  of  any  helpless  person.  Solomoh...    354 

S.    ^9^^— Bigamy^  Etidenee.  To 

substantiate  a  charge  of  bigamy  the  first  mar- 
riage of  the  complainant  and  his  alleged  wife 
must  be  strictly  proved.  ShIvana.         ...     190 

SB.  494,  496.    Section  496  of 

the  Indian  Penal  Code  applies  to  cases  in 
which  a  ceremoney  is  gone  through  which 
would  in  no  case  constimte  a  marriage* 
and  in  which  one  of  the  parties  is  deceiv- 
ed by '  the  other  into  the  belief  that  it 
does  constitute  a  marriage,,  or  in  which 
effect  is  sought  to  be  given  by  the  proceeding 
to  some  collateral  fraudulent  purpose.  Where 
the  ceremoney  gone  through  does,  tut  for 
the  previous  marriage,  constitute  a  lawful 
marriage,  and  both  parties  are  aware  of 
the  circumstance  of  the  ptevions  marriage, 
section  494  of  the  Code  properly  appUep. 
Bama  Soma ••        •••        •••        •••      77 

S.  495.  iStftf  GoDi 876 

SS.  ^Mlf^kOS—AdulterySubse" 

quent  adultery— Fresh  qffence.  If  a  man,  who 
has  been  convicted  of  adultery  with  another 
man's  wife,  continues  his  adulterous  intercour- 
se he  will  be  liable  to  a  second  conviction  and 
puniuhment  for  the  fresh  Act  notwithstanding 
that  the  woman  had  not  returned  to  her  hus- 
band's protection  after  the  conviction  of  her 
paramour.   Emaji.  IW 

S.  ^QB^Defamation.  The  head- 
men of  a  caste  issued  a  notice  to  a  member 
of  that  cabte,  intimating  that  a  complaint  had 
been  received  by  the  caste  tba^his  daughter 
had  committed  adultery  with  a  certain 
person,  and  requiring  him  to  appear  before 
the  caste  with  his  daughter  i"  order  to  clear 
her  character  :—fl«//<,  that  the  notice  could 
not  furnish  the  basis  of  a  charge  of  defama- 
tion, as  it  contained  no  imputation  by  the 
person  who  signed  it  against  the  daughter 
and  was  clearly    issued   in   good  faith,  on 
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information  received  bj  them,  with  a  Tiew 
to  fnoh  an  enqnirj  as  it  was  competent  to  the 
caste  to  make.  Bkikaji....  ,^  ^  887 
Penal  Ckkta*  S.  #00  Defammtion. 
The  qnesiion  of  the  phyiical  and  moral  at 
dlHingaished  from  the  legal  character  of  the 
act  of  a  pereon  accosed  of  an  offence  under 
•ection  499  of  the  Indian  Penal  Code  is  like 
thoee  which  arise  nnder  other  sections  of  the 
Code  one  to  ba  determined  by  considerations 
and  inferences  drawn  from  common  experience 
rather  than  from  rules  of  legal  construction. 

PlTAMMS ...     140 

DtfamatioH.  The  complainant  pro* 
secnted  the  accnted  persons  for  defaming  hia 
sister-in-law  :-^Held,  that,  as  there  was  no 
impotation  made  against  the  complainant, 
there  was  no  defamation  of  his  within  the 
definition  contained  in  section  499,  Indian 
Penal  Code,  and  that  his  sister-in-law,  being 
the  person  defam<»d«  ought  herself  to  have 
made  the  complaint.    Lakshman.        ...    89S 

DtfamatUm--  Adultery — Woman — 
Medical  ExaminaHvn  qfher  pereon^Praetice. 
The  accused  being  charged  with  defamation, 
In  haring  pnbliclf  charged  a  woman  with 
beiag  pregnant  by  adnlterj,  requested  the 
Court  to  have  the  complainant,  the  wo- 
man medicallj  examined  in  order  that 
the  tmth  or  falsehood  of  the  matter  alleged 
might  be  satisfactorilj  established  t^Held. 
that  there  was  no  law  which  empowered 
the  Courts  to  order  such  an  examination  in 
such  a  oase.    Pudkok 474 

Defamatum^News  paper  eommeTtts, 
Where  a  defamatory  statement  is  published 
in  a  newspaper,  any  exception  on  the  ground 
of  good  faith  or  public  good  fails.  An  accused 
person  is  bound  by  the  admission  which  is 
unqualified.  There  is  nothing  to  prevent  a 
person  on  being  questioned  under  section  34S, 
Criminal  Procedure  Code,  to  make  an  admis- 
sion, and  it  is  obvious  that  some  admissions  on 
formal  matters  of  law  can  be  better  trusted  to 
his  legal  adviser,  and  there  seems  to  be  no 
reason  in  principle  why  when  the  admission 
has  been  so  made  in  his  presence  at  the  trial 
so  as  to  dispense  with  the  attendance  of 
witnesses  for  the  prosecution,  it  should  not  be 
held  to  bind  him.  Liahdbo  BLlsgabbii- 
VAS.    ••■         •••         •••         ••.         •••  ••.     769 


Pei&al  CkMle,  S.  bOS-Crimimal  imUmi- 
daUan.  A  msrc  threatening  to  brittg;a  matter 
before  the  eaate  in  order  te  get  one  expelled 
does  not  amoont  to  criminal  Intimidation. 
Faxisappa.        ...        188^ 

S«.  608,    4A'^fimnal   InH^ 

mdaUon^Threat  to  put  atU  of  eaeU.  The 
aocnsed  told  the  complainant,  a  member  U 
their  caste,  that  he  should  give  up  his  field  or 
else  they  would  put  himootof  castez^iJeU,. 
that  this  did  not  amount  to  criminal  intimida- 
tion within  the  meaning  of  the  Indian  Penal 
Code,  the  injury  threatened  not  falling  within 
the  definition  contained  in  section  44  of  the 
Indian  Penal  Code.    Alta  Dhosma.    •••    37 

S.  508.    See  PuntHOTTAM.    860 

— — S.  608  —  DMne  diepleaemrt, 
Wliere  the  accnaed  voluntarily  attempts  to 
caose  a  person  to  omit  to  do  what  he  was 
legally  entitled  to  do  by  attempting  to  induce 
the  latter  to  believe  that  he  would  otherwise 
be  rendered  by  an  act  of  the  accused  an 
object  of  divine  displeasure,  the  accused 
commits  the  offence  under  section  508  of  the 
Indian  Penal  Code.    Hhadhaok 878 

PePSOllAl  intepest  of  the  ttffing  Ma* 
gietrate.  See  Vishnu 881 

Petpoleum  J^etiXllof  1886)S.8» 

Rule  9*^Pietroleim^  Importation^  Lamd. 
Petroleum  imported  by  land  into  British  India 
from  territory  beyond  the  limits  of  British 
India,  but  not  shown  to  have  been  imported 
from  any  port  does  not  come  within  the  restric- 
tions imposed  by  Bole  3  of  the  Bules  framed 
for  regulating  the  importation  of  petroleum  by 
sea  into  the  Presidency  of  Bombay.    Cnma- 

LAL*   ••.  •••  •••  •«•  •«•  ...     64o 

Plea  of  guilty,  A  prisoner,  at  the 
bar  of  a  Sessions  Court  pleaded  guilty  but 
at  the  same  time  informed  the  Judge  that  he 
committed  the  homicide  because  he  xras 
subject  to  epileptic  fits.  The  Sessions  Judge 
convicted  the  prisoner  of  murder  on  his  so- 
called  plea  of  guilty :— JTeM,  ordering  a 
retrial,  that  the  prisoner  could  not  be  held 
to  have  pleaded  guilty  and  could  not  therefore 
be  convicted  of  t  hat  plea .    Mh ataxta.  . ..    698 


Accused^  Statements  aeeompanying 
the  plea-^li  is  not  the  duty  <jf  the  Court  of 
Sessions,  at  the  time  cf  recording  a  plea,  to 
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deeide  whether  anj  statemexit  which  accom* 
paniee  it  is  tnie  or  false;  any  s^ch  siatemeDt 
molt  be  regarded  only  as  explanatory  of  the 
plea.  LiXBBiLiN. 53S 

PleadeP  cannot  be  directed  to  sit  down 
in  the  middle  of  cross-examination  for  patting 
questions  to  a  witness.     See  Jambb  Fitigb- 

BALD 861 

PolflonB  Sale   Aet(F//J  of  1866) 

S.  IS—Magittrate-^urisdicHon.  .A  F  i  r  s  t 
Class  Magistrate  alone  can  try  an  offence  of 
omittiog  to  keep  acoonnts  of  the  sale  of  poisons, 
nnder  section  IS  of  the  Bombay  Poisons  Sale 
Act,  and  the  Hecond  Class  Magistrate  has  no 
jurisdiction  to  try  such  a  case.  Shbiram.    992 

Pollee  Aet,  DlBtPlet,  (Bom,  Act  rii 
0/1867),  8.  8— iWt«0— Daa'6«.  The  duties  of 
the  Police  are  divisible  into  three  bead8:^(l) 
those  imposed  upon  them  by  the  roles  framed  by 
the  Commissioner  and  approred  by  the  Govern- 
ment; (3)  those  imposed  bj  rules  or  orders 
which  the  Commissioner  may  make  preventing 
abuse  or  neglect  of  duty  and  (S)  those  imposed 
by  law.    Jbthta  Alliaji 107 

S.    7—  Polioe    Patel^ VUlage 

M hart —Assisting  PMie  Works  Department, 
A  Police  Patel  has  no  author iiy,  under 
section  7  of  the  Bombay  District  Police  Act, 
to  order  the  village  Mahars  to  assist  a 
subordinate  officer  of  the  Public  Works  De- 
partment in  measuring  the  high  road. 
Dhavlia 509 


7, 2lS-'Breaeh  oforder^IhU^ 
ce  Svperintendent,  A  Police  Officer  enrolled 
under  Bombay  Act  Vn  of  1867  permitted 
two  reputed  thieves  to  escape  from  his  custody 
and  failed  to  make  any  report  to  his  superior, 
as  in  duty  bound,  and  was  convicted  of  the 
oflfence  of  wilful  breach  or  neglect  of  orders 
made  by  competent  authority,  under  section 
S6  of  the  Bombay  Act  Vn  of  1867,  by  the 
Superintendent  of  Police,  who  was  also  a 
Magistrate,  F.  P.  Beld^thntthe  Superinten- 
dent of  Police,  although  he  was  a  Magistrate, 
F.  P.  had  no  authority  to  try  the  case  (section 
7  of  the  Act).    StadUmab 29 

• S.  S-^PoUee  Inspector— Proseeti- 

iion.  An  Inspector  of  Polioe  being  an  officer 
who  may  be  removed  from  office  under  section  8 
of  the  Bombay  District  Police  Act  without  the 


sanction  of  GtoverBment,the  sanction  of  Qt>vern- 
ment  is  not  necessary  in  order  to  give  a 
Magistrate  jurisdiction  to  entertain  a  com- 
plaint against  him  of  an  offence  committed  in 
his  capacity  of  a  police  officer.   Ganpat.    142 

Polioe  Act,  DtStPlet,  S.  9 --Rail- 
ways Aet(  XV in  r/1854  \  See,  27— Bos^ 
way  Mice— Negleet  of  duty.  Members  of  the 
Police  Force  who  are  styled  the  Hailwaj  Poli> 
ce,  and  are  in  the  pay  of  a  Railway  Company^ 
are  amenable  for  neglect  of  duty  to  the  provi- 
sions of  section  27  of  Act  XVIII  of  1854,  not- 
withstanding that  they  hold  commission  from 
the  Commissioner  of  Police  nnder  section  9  of 
the  District  Police  Act  (Bombay  Act  Vn  of 
1867.  SatadKazi 51 

So.  11,  2S^Poliee  offieerSuS' 

pensUm-^Eng aging  in  another  employment. 
The  intention  of  section  11  of  Bombay  Act 
vn  of  1867  was  to  prohibit  Police  Officers 
from  engaging  in  any  other  employment, 
while  in  the  active  discharge  of  their 
Police  duties,  but  there  would  appear  to  be 
no  objection  to  a  Police  Officer,  who  is  nnder 
suspensioB,  maintaining  himself  by  other 
work  J  when  his  suspension  came  to  an  end 
he  would  be  bound  at  once  to  resign  any 
employment  in  which  he  might  have  been 
engaged  in  the  interval  or  otherwise  ha 
would  render  himaelf  liable  to  the  penalties 
specified  in  section  26  of  the  Act.   Umab.      53 

— — S.  26— Police  affUer^Overstay- 
ing  leave.  A  Police  (instable  overstayed  the 
casual  leave  granted  to  him  by  the  Chief  Con* 
stable  and  was  absent  without  leave  for  a 
month  and  two  days  i—Held,  that  in  staying 
without  permission  beyond  the  period  cf  leave 
granted  him,  the  accused  withdrew  from  the 
duties  of  his  office  without  permission  and 
that  he  committed  an  offence  within  the  mean- 
ing of  section  26  of  the  Bombay  DistriC|  . 
Police  Act,  1867.    Shbik  Sultan.        ...    279 

— So.  27,  529.  A  Police  Snperinten. 

dent  cannot,  under  section  27  of  the  Bom- 
bay Difctriot  Police  ^ct,  1867,  legally  make 
an  order  forbidding  sticks  to  be  carried  by 
persons  attending  a  certain  jatra  (fair). 
Hence,  a  person  who,  in  contravention  of 
such  an  order,  carries  a  stick  at  tho 
jatra,  is  not  guilty  of  an  offence  under 
section  29  of  the  Act.    Sanoappa.         ...    894 


Digitized  by 


Google 


1094 


UNBBPOBTBD  C&IMINAL  OASES. 


Police  Act,  DlstPiet,  S.  28-i>rt«. 

ing  on  the  proper  side  afthe  road.  The  Police 
have  power  nndcr  iection  «8  of  the  District 
Police  Act  (Bombay  Act  VH  of  1867)  to  iiwe 
a  general  notification  orderlog  people  to  dTlre 
on  the  proper  Bide  of  the  road.    Khoda  Bhab- 

Tim ^ 

-  Ss.    28,    29— Warning— Going 

along  a  road.  The  warning  or  advice  given 
by  the  Police  to  certain  persons  not  to  go  alone 
on  a  particnlar  road,  as  the  country  was  believ- 
ed to  be  infested  with  dacolts,  is  not  an  order 
as  can  be  legally  passed,  under  section  28  of  the 
Bombay  District  Police  Act,  and  its  non-com- 
pliance is  not  punifihable  under  section  29  of 

the  Act.  Raha «S* 

S.  29.  <S««  Sawoappa.        ...    894 

— S.  Si—Oruelty— Animal.    A  man 

who  after  firing  at  a  dog  refrains  from  again 
firing  at  it  to  put  it  out  of  pain,  docs  not 
commit  an  offence  under  section  81  of  Bom. 

Act  VH  of  1867.    Fbamcis 183 

P^nal  Codf!  (Act  XLVoflSW),  See. 

268— '^Kififanee.**  The  term  "commits  nui- 
sance** in  section  31  of  the  Bombay  District 
Police  Act  does  not  mean  a  nuisance  within 
the  definition  of  the  term  in  section  268  of  the 
Indian  Penal  Code  but  a  nuisance  witbin  the 
meaning  of  the  common  notice  to  the  public  to 
''commit  no  nuipance.**  Nilkakth.      ...    184 

Magistrate  resident'^On  Towr.  The 

words  "Magistrate  resident."  in  sections] 
of  the  Bombay  District  Police  Act,  do  not  in- 
clude a  Magirtrate  wto  hi^ppens  on  his  tour  to 
suya  few  days  at  the  place,  mere  presence 
not  being  the  same  thing  as  residence.  Maha- 

DU.     ...  ...  -  •••  •••  •••      ^^ 

S.   81   (2>— B  i  «  tf  -  -^WateHng 

Place,  A  conviction  under  section  31,  clause 
2  of  Bombay  Act  Vn  of  1867  is  illegal, 
if  the  prohibitory  notice  mentioned  therein 
has  not  been  Issued.  A  river  is  not  a 
watering  place  within  the  meaning  of  the 
above  clause.    Chhotira4  Bhaskrb.     ...    65 

-S.  81  {^)—Nui»anc&—M a  king 

water— Public  8  tree  t^Annoyanee.  To 
perform  the  offices  of  nature,  as,  e.  jr.,  to  make 
water  in  a  public  street  is  an  offence,  punish- 
able under  section  81  (4)  of  the  Bombay 
District  Police  Act,  provided  there  be  evidence 


of    annoyance    to    residents    or   passengers. 
MUX.IA.    t W* 

Poliee  A  e  t ,  DlstPiet,  S.  88-- 

Nuieanee—Dirt.  A  person  committing  mis- 
ance  ,en  or  close  to,  and  within  sight  gf, 
any  public  road,  street,  or  thoroughfare  as 
specially  provided  for  in  clause  4  of  section  81 
of  the  Bombay  District  Police  Act,  1867,  camwt 
be  legally  convicted  of   depositing  dirt  under 

clause  8.  Shiva  Kabhibam Ml 

S.  88.  See  Bapu^i  Bichab.   81 

Master  —  Sehool-boys  —  Suisanee. 

The  masters  of  school  were  convicted  sf 
wilfully  permitting  a  common  nuibanoe  to 
continue,  by  allowing  some  two  hundred 
pupils  to  obey  the  calls  of  nature  daily  li 
a  plot  of  ground  witnin  the  town  and  clflie 
enough  to  other  houses  to  cause  ann<^ance 
and  danger  to  health  :—56/<i,  that  children 
once  outside  the  school  ar»  not  so  un^r  the 
control  of  the  master  as  to  make  the  latter 
criminally  responsible,  as  their  parents  might 
be,  for  a  nuisance  created  by  their  children. 
If  a  school  is  so  conducted  as  to  be  a  nalMnce 
the  comphiiDant  can  get  a  remedy  by  injune- 

tion.    Bbvasbhidapa.       **^ 

S.  42— i'oKcd  oficer—PtUeeti(m- 

Official  act  done  in  good  faith.  The  protecdsn 
intended  to  be  affi^rded  to  Jfolioe  Officers  by  see- 
ti^n  42  of  the  District  Police  Act,  by  means  rf 
nof«ce,  is  not  u  condiction  precedent  to  a  pro- 
secution relating  to  a  violent  assault  by  a  P«li- 
ce  Officer.  The  protection  extends  to  official 
acts  done  in  good  faith,  and  which  may  reson- 
ably  be  supposed  to  be  done  in  persuasoe  ef 
official  duty,  even  though  legal  powers  may 
be  exceeded,  but  not  to  acts  for  which  there  if 
a  total  absence  of  authority,    Gahu.    •„    486 

S.  42— i*«iwZ  Code,  See.  842- 

Poliee  Ofietr^WnmgJul  e<infnement.  The 
provisions  of  section  42  of  the  Bombay  District 
Police  Act  must  be  held  to  apply  to  ciimintl 
prosecutions  as  well  as  to  civil  actions,  noi- 
withstanding  the  use  of  the  word  "decree"  in 
section  43  in  connection  with  prosecutions.  The 
prosecution  of  a  Police  Officer  for  an  aUcged 
offence  of  wrongful  confinement,  pnnlihahk 
under  section  342  of  the  IndUn  Penal  Code, 
the  Police  Officer  having,  without  a  warrant, 
arrested  and  detained  in  custody  a  pers« 
in  whose  posseaslon  he  found  properly  which 
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he  raspected  to  be  etolen,  is  a  prosecution  for  a 
thlDg  done  or  Intended  to  .be  done  and er  the 
Bombay  District  Police  Act,  inasmach  as 
section  SI  of  the  Act  authorises  the  arrest,  by  a 
Mice  0£Scer,  without  warrant,  of  any  person 
in  whoae  possession  anything  is  found,  which 
may  reasonably  be  suspected  to  Be  stolen 
property,  if  the  person  may  "reasonably  be 
suspected  of  haying  committed  an  offence  with 
reference  to  such  thing,"  and  authority  given 
to  arrest  in  such  cases  implies   authority  to 

detain.  Ramohandra S20 

Pollee  Aet,  DtstPlet,  S  m  .  84s 

SB^PoliceCon$table^Transfer~~Kot'Obeying 
the  order  of  transfer'^  Withdrawal  from  duty, 
A  Police  officer  who,  baring  been  transferred 
from  one  place  to  another,  disobeys  the  order 
and  remains  performing  his  duties  at  the  for- 
mer place  pending  reply  to  a  petition  addressed 
by  him  to  his  superiors,  does  not  commit  "  a 
withdrawal  from  the  duties**  within  the  mean- 
ing <tf  section  34  of  the  Bombay  District  Police 

Act,  1»67.    Taha 555 

— S.   S^^Absenee    without   leave, 

A  Police  officer  who  absents  himself  from  the 
duties  of  his  office  for  a  day  without  leave 
commits  an  offence  under  section  36  of  the 
Bombay  District  Police  Act,  1890.  It  is  not 
necessary  for  a  conviction  under  the  section 
that  the   withdrawal   must   be    permanent. 

Cbamd  -        ...    585 

S.   48  —  District   Magistrate  — 

Order^High  Ocurt^Bevieien —  Jurisdiction, 
The  High  Court  lias  no  jurisdiction  to 
interfere  with  an  order  duly  made  by  a 
District  Magistrate  under  section  43  of  the 
Bombay  District  Police  Act,  1890.  Kaji 
SuXfTAN.       ...  •••  ...  ...  ...       540 


SB.  44,  64,  68,    71-Indian 

Penal  Code  {Act  XLF  of  I860),  Sees.  U4, 
188 — Order-'Proee%si<m— Music,  playing  of-^ 
Presence  at  the  proeession — Abetment,  It  is 
not  necessary  for  a  Magistrate  trying  an  ac- 
cused, under  section  68  of  the  Bombay  District 
Police  Act,  for  disobedience  of  an  order  issued 
in  proper  form  by  the  District  Magistrate 
under  section  44  of  the  Act,  to  inquire  into 
the  expediency  of  the  order,  it  being  only 
necessary  under  section  68  to  prove  tbe  dis- 
obedience and  not  the  existence  of  the  danger 
or  other  occasion  for  making  the  order  as  is 


essential  under  the  different  words  of  section 
188  of  the  Indian  Penal  Code.  Mere  presence 
of  a  person  at  a  procession  in  which  music  was 
played  in  contravention  of  an  order  of  the 
District  Magistrate  under  section  44  of  the 
Bombay  District  Police  Act  does  not  by  itself 
constitute  an  abetment  of  an  offence  under 
the  Act.     VlSHWAHATH 708 

Pollee  Aet,  DtstPiet,  S.  46- Cn- 

minal  Procedure  Code  {Aet  X  cf  1882),  Sec, 
435.  When  an  order  has  been  duly  mad 2  by 
a  District  Magistrate,  or  Sub-Divieional  Ma- 
gistrate under  section  46  of  the  Bombay  Dis- 
trict Police  Act,  1890,  the  Court  of  Session 
should  not  call  for  the  procf^eding  under  sec- 
tion 435,  Criminal  Procedure  Code,  It  appear- 
ed unnecessary  to  determine  the  powers  of  the 
High  Court  in  this  case.  Any  pe'rson  aggrieved 
by  the  order  can  petition  the  Qovernor  in  Co- 
uncil under  whose  control  the  prerogative  of 
keeping  the  peace  is  worked  by  the  Magistracy. 
Haibati 69t 

■S.  SHA)'^N egligent  driving. 
The  words  "contrary  to  any  Regulation'* 
in  clause  (d)  of  section  61  of  the  Bombay 
District  Police  Act,  1890,  refer  to  the  words 
"or  by  driving  &c,"  and  not  to  the  words 
"causes  obstruction,  injury,  &c.,  by  any  mis- 
behaviour, negligence  or  illusage  in  the 
driving,  management  or  care  of  any  animal 
or  vehicle*'  in  the  first  part  of  the  clause. 
Mahta.        ..."  r 634 

S.  61  (m)— Fif^iiiy— PuWic  tank 

— Defilement,  The  mere  aet  of  fishing  in  a 
public  tank,  without  proof  that  sometbing 
that  would  defile  the  water  was  used  as  bait, 
cannot  sustain  a  conviction  under  section  61 
(m),  Bombay  District  Police  Act.  Mulak 
Kalamia 868 

S.    62— CmeZ/y.     To  support  a 

conviction  under  section  62  of  the  Bombay 
District  Police  Act,  1890,  it  should  be  found 
as  a  fact  that  pain  or  suffering  has  been 
inflicted.     Dhosdi  Manxu 73$ 

Pollee  Patel.  See  Village  Policb  Act. 

Praetlee— Convitftioa— BurdtfTi  of  proof, 
A  prisoner  must  be  convicted  upon  the 
strength  of  the  case  made  against  him  and  not 
in  consequence  of  his  inability  to  bring  for- 
ward proof  of  his  innocence.    Jsnkoo.    ...    5 
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^TROtiO^-MagiitnUe  ^  Trial--'  Von- 
eonipetaney^P6Uee^Tak%ng  Ae  tHal  to  ano- 
ther Magitt'-ate,  When  it  is  found  by  a  Snbor- 
dinate  Biagistrate  before  the  trial  of  a  caee 
hai  commenced  before  him  that  he  is  not 
competent  to  try  it,  the  Police  ghonld  be  told 
to  take  it  on  to  a  Magistrate  who  ia  competent. 
Sattaba  Maomtbatb'b  Lbttsb  No.  885 
OV1870.         *^ 

Magistrate  —  WUnenes  —  Taking 

statement  out  of  Court  and  in  the  absence  qf 
the  aeeueed-^Inlention  cf  proceeding  against 
them  if  they  changed  their  statemenU  after- 
wards. It  is  an  improper  procedure  in  a 
Magistrate  to  take,  during  the  investigation 
by  himself  of  a  criminal  case,  the  statements 
of  certain  witnesses  on  solemn  affirmation  out 
of  Court  and  In  the  absence  of  the  accused 
with  the  avowed  object  of  proceeding  crimi- 
nally against  the  witnesses  sbould  they 
subsequently  in  open  Court  deviate  from  the 
statement  formerly  made.  Jbtha  Ganbsh.    66 


Prosecution"  Probabilities— Doubt 

^Benefit  qf  doubt  -^Accused.  Where  the 
probabilities  in  favour  of  the  prosecution 
outweigh  thoee  in  favour  of  the  defence,  but 
looking  to  all  the  circumstances  there  remains 
a  reasonable  doubt  in  favour  of  the  accused, 
the  accused  must  get  the  benefit  of  that  doubt. 
SxnvcKU) 137 

Imprisonment  under  two  toarrants^ 

First  warrant  to  be  fully  emeeuted  before 
effect  is  given  to  the  second*  When  a 
convict  is  imprisoned  under  two  warrants, 
which  order  consecutive  punishments,  the 
first  warrant  should  be  completely  execut. 
ed,  both  in  regard  to  the  substantive 
sentence  of  imprisonment  and  the  impri- 
sonment in  default  of  payment  of  fine,  before 
any  effect  is  given  to  the  second  warrant. 
Dhaswab  Dxbtbiot  Maoistbatb  Lbttbb  No. 

682 138 

recording  of  confession!  in  writing 
See  Raohafpi ^88 

Police^ Evidence,  In  all  impor* 
tant  cases,  and  especially  in  caies  of  murdei 
and  daooity,  the  police  officer  [making  thf 
investigation  should  be  examined  as  a  witnen 
regarding  the  circumstances  of^  the  investii 
gation.      It  is    generally  important  to  the 


trying  authority  to  know  why,  where  and 
when  the  accused  penons  were  arrested. 
It  is  often  important  to  ascertain  what  the 
witnesses  said,  when  they  were  first 
questioned  by  the  police,  and  whether  such 
statements  agree  with  those  subsequc-ntlj 
made  by  the  witnesses  in  Court.  Rampubx.  178 
Ppaotloe — Magistrate— Oomplaint^Co* 
gnizance—Civil  dispute.  A  Magistrate  if 
bound  to  hear  a  complaint  on  its  being  duly 
presented  to  him.  It  is  not  competent  to  him 
either  to  refuse  to  take  cognizance  or  to  post- 
pone its  investigation  sine  die  on  the  groond 
of  non-existent  civil  proceedings.     Chhatba- 

sabqji.        .-        806 

Counter-eharges — Heartng  together 

—Compounding  of  charges.  Where  there 
were  counter-charges  between  the  parties  of 
offences  under  sections,  34S  and  868  of  the 
Indian  Penal  Code,  the  Magistrate  took 
evidence  in  both  cases,  without  having  come 
to  a  decision  in  either  case,  and  eventually 
allowed  the  charges  to  be  compounded: — 
ffeM,  (l)that  the  Magistrate's  procedure  in 
hearing  the  two  counter-charges  before  coming 
to  a  decision  in  either  was  not  illegal,  but 
that  he  should  not  have  taken  the  evidence 
of  an  accveed  person  on  oath  against  the 
persons  accused  by  him  until  the  ease  against 
himself  had  been  disposed  of;  and  (8) that 
the  order  of  compounding  should  be  reversed. 

SOBABJI 831 

Magistrate  —  Conviction  for  two 
qffenoesSingle  sentence-^Zmprisonment  and 
fine— Appellate  Court— Beversal  ofeonvicHm 
of  one  tffence— Retaining  the  imprisonment 
and  refunding  the  fine.  Where  a  Magistrate, 
on  conviction  of  an  accosed  person  of  two 
ofi^ences(for  which  separate  sentences  ought 
to  have  been  passed)  passes  a  single  sentence, 
combining  imprisonment  and  fine,  it  is  not 
open  to  an  Appellate  Court,  on  reversing  the 
conviction  for  one  offence,  to  treat  the  sentence 
of  fine,  as  the  punishment  for  one  offiance  and 
the  sentence  of  imprisonment  as  the  punish- 
ment for  the  other  (no  such  distinction  having 
been  made  by  the  trying'  Magistrate)  and  to 
retain  the  full  sentence  of  imprisonment* 
Paboob*       •••       •*•       •**       ***       ***    ^^ 

Convietiof^Plea^Triai,  The  aoo- 

sed  was   committed  to  the  Co  nit  tf  Sestio 
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on  charge  of  culpabl<»  homicide  not  amounting 
:o  mnrder  and  pleaded  guilty  to  that  charge 
bnt  the  Sessions  Judge,  instead  of  convicting 
Limon  his  plea  conricted  him,  having  regard 
to  the  evidence  recorded  before  the  Commiiting 
Magistrate,  of  causing  grievous  hurt:— //<jW, 
that  as  the  Sessions  Judge  did  not  convict  on 
she  plea,  he  ought  to  have  tried  the  case. 
It  was  illegal  to  convict  the  accuse.)  of  an 
offence  of  which  he  did  not  plead  guilty  and 
for  which  he  was  not  tried.  Haohu.  ...  413 
"PVBfOtiOB-Retrae ted  statements—  Previous 
trial— Contiction.  A  conviction  based  on  pre- 
vious statements  of  witnesses  who  retracted 
them  at  the  trial  cannot  be  sustained  ip  law. 

Ramdih ••  762 

Statements  made  by  witnesses  to  th^ 

Poliee—Cfpies  of  the  statements— Discretion, 
The  practice  of  granting  to  'the  accused 
statements  made  by  witnesses  to  the  Police  dis- 
cussed. Shidlikoafpa.  ...        874 

Ppesldenoy  Mafirlstpate,-Juris. 

diction  not  ousted  by  Coroner's  inquiry.  See 

JoBN  Paul 540 

Predecessor— Review.  A  Presiden- 
cy Magistrate  has  no  power  to  review  and 
cancel  the  order  of  his  predecessor  in  office. 
Raucbhod  Habi 877 

PplBonep*s  Testimony  Aet, 

(Xr  of  IB^9)^ Evidence  Act  (J  of  1872), 
Sec.  118.  Two  Simars  A  and  B  were  convicted 
of  theft  and  duly  sentenced.  B  and  G,  who 
had  given  evidence  as  witnesses  against  them, 
were  afterwards  prosecuted  under  section  411, 
Indian  Penal  Code,  in  connection  with  the 
same  property,  and  connected  on  the  evidence 
of  A  and  ^'.—Held,{\)  that  the  Prisoner's 
Testimony  Act  had  do  bearing  on  the  point 
in  decision  and  that  the  two  convicts  were 
competent  and  compellable  witnesscF,  there 
being  no  exclusion  of  them,  nor  privilege 
given  them  bj  the  law ;  (2)  that,  in  the 
absence  of  any  pardon  or  suggestion  by  any 
judicial  authority  of  pardon,  B  and  G  had 
no  privilege  against  prosecution  or  against 
the  evidence  of  any  admissible  witness  being 
used  against  them.  Even  if,  as  witnesses 
against  A  and  B,  they  made  full  confessions 
of  crime  as  being  dishonest  receivers,  they 
would  have  no  privilege  (which  can  only 
be  conferred  by  special  enactment  of  the 
138 


Legislature  as  in  the  case  of  the  confessing 
Mamlatdars  by  Act  XIV  of  1889).  Ramchan- 
DBA  Sawaibam 776 

Pplflonep's  Testimony  Aet,  S.  3 

— Conviet—Attendanee— Magistrate.  A  Ma- 
gistrate can  under  section  3  of  Act  XV  of 
1869  procure  the  attendance  of  a  convict  as 
an  accused  person  without  the  intervention 
of  the  High  Court.  Section  7  of  the  Act  ap- 
pears to  apply  only  when  a  person's  evi- 
dence is  required.  If  the  person,  whose 
appearance  to  answer  a  criminal  charge  is 
required,  be  confined  in  a  Jail  in  a  District 
other  than  that  in  which  the  Court  requiring 
the  accused's  appearance  is  situated,  the  pro- 
per procedure  is  under  section  6  of  the  Act. 
Nasick  DisTBicT  Maqistbatb's  Lbttbb  No. 
2619 66 

Pptson's  Aet  (iX  of  i894.\  S.  60  (t) 
See  Badha 827 

PPOSpeetlve*  Offenee,    warrant  in 
cases  of.    See  Fatbali. 90 

Publie  Conveyanees  Aet~(Bom. 

Act  VI €fn^)S.l— Tonga— Her  Majesty's 
Math,  A  fonyo,  when  used  for  carrying  Her 
Majesty's  Mails,  is  not  a  public  conveyance 
wiihin  the  definition  contained  in  section  1  of 
the  Bombay  Public  Conveyance  Act.  Nabat- 
AF 521 


S.    ^—Magistrate—  Jurisdiction. 

Under  Notification  No.  1068,  dated  18th  Fe- 
bruary 1891  issued  by  Government  in 
exercise  of  the  power  conferred  bj  section  34 
of  the  Bombay  Public  Conveyance  Act  VI 
of  1863,  the  Second  Class  Magistrate  of  Hnbli 
alone  is  empowered  to  try  cases  under 
that  Act.    Bama 921 


Publie  conveyance — Carriage.     To 

support  a  conviction  under  section  2,  Bombay 
Act  VI  of  1868,  it  must  be  proved  that  the 
carriage  was  a  public  conveyance  and  that 
the  accused  kept  or  let  1:  for  hire.  Abdul 
I  Bahiman 400 


j  S.  4 — Licenses —  Weighty  maxi- 
mum. Section  4  of  the  Bombay  Public  Convey- 
'  ances  Act  does  not  require  that  licenses 
I  granted  under  the  Act  shall  contain  any 
I  particulars  as  to  the  weight  of  goods  to  be 
I  carried  in  a  public  conveyance.    Jhina.     415 
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Pub  lie  Ck>nveyanee0  Aet— 

Si.  7»  9»  21—Crimin0l  Proeetfure  Code 
(Act  X  of  1882),  See.  T^^MagiitraU-^ Ju- 
risdiction, The  first  paragraph  of  aection  S9 
of  the  Code  of  Criminal  Frocednre,  read  with 
section  SI  of  the  Pablic  Convejance  Act,  1861, 
gives  all  Magistrates  jnrisdiction  to  try  offences 
against  sections  7  and  9  of  the  latter  Act.  Bam- 

eBAHDBA 864 

— — S.2S— **<Stofi<l  to  ply,^'  meaning  q/". 
The  word  ''stand"  in  seocion  S2  of  the  Bombay 
Poblio  Conveyances  Act  should  be  understood 
in  its  popular  sense  as  the  expression  "stand  to 
ply**  have  not  been  defined  in  the  Act.  Tija. 
689 

SS.  28, 85.  In  section  85, . Pnblio 

Conveyanoes  Act,  1868,  the  words  "no  con- 
viction under  this  Act...shall  be  open  to  appeal 
or  reversal  by  any  other  Court"  mean  no  con- 
viction of  any  person  under  the  Act.  Where, 
therefore,  an  accused,  who  was  the  owner  of  a 
public  conveyance,  was  convicted  by  a  First 
Class  Magistrate  under  section  Sfi  of  the  Public 
Conveyances  Act,  on  the  ground  that  he  was 
responsible  for  the  act  of  his  servant  who  had 
refused  to  let  the  conveyance  for  hire,  the 
High  Court  held  that  it  was  not  precluded  by 
section  85  of  the  Act  from  interfering  in  re- 
vision, for  the  person  punishable  nudir  section 
Sa  was  "  the  driver  or  other  attendant,"  and 
the  accused  was,  therefore,  not  a  person 
punishable  under  section  85;  and  that  as  the 
conviction  was  manifestly  wrong  it  must  be 
reversed.  Louis  Pbanois 67S 

Public  Feppies  Aet— (^<m.  Act  ii 

o/1^68),S.  14— Ferry,  flying  of  ^Criminal 
Procedure  Code  (Act  X  of  1882),  Sec$.  517, 
545~Coifipen#ation— Boa^,  sale  of.  When  a 
person  is  convicted  under  section  14  of  the 
Public  Ferries  Act,  1868,  it  is  not  competent 
to  a  Magistrate  to  order  the  sale  of  the  boat 
under  section  517,  Criminal  Procedure  Code, 
and  to  award  out  of  the  sale  proceeds,  com- 
pensation to  the  complainant  under  section 
545,  Criminal  Procedure  Code.    Bbbba.     688 

Section   14,  of  Bombay    Act  II  of 

1868,  is  to  be  read  by  itself;  to  support  a 
conviction  under  the  section  it  is  wholly 
immaterial  to  see  from  what  point  the 
accused  started  in  conveying  passengers, 
animals  &c.,  all  that  is  necessary  to  consider 


is  only  the  arriving  point  and  if  that  is 
proved  to  be  less  than  three  miles  above  or 
below  a  public  ferry,,  the  offence  is  complete. 
Hari  Appa. 901 

Publie  Nulsanee.  iSss  Pbnal  Code, 

*.  190. 

Publie  SePVant.  See  Vksaj.  Cops, 
*.  ai. 

obstruction  to.   See    Pkul  Cqdb, 

1.  186. 

Publie  SpPinfir*  See  Pbial  Code^ 
#.  277. 

Question  OtULOt^Distnet  Magistrate 
-^Sessions  Judge  ^  Sanction —  High  Courts 
Beviaion.  When  a  District  Magistrate,  being 
of  opinion  that  the  Sessions  Judge  gave  sanc- 
tion for  prosecution  on  a  mistaken  view  of 
evidence,  referred  the  case  to  the  High  Court, 
the  High  Court  declined  to  interfere  on  the 
ground  that  questions  of  fact  must  be  dealt 
with  by  the  Court  which  might  try  the  case, 
HusWH 478 

Railway  Aet  (Act  xviii  of  I854)- 

Betum  ticket^Transfer-'Attempt.  The  act 
of  buying  an  nn-used  half  of  return  ticket  does 
not  in  itself  amount  to  an  attempt  to  travel 
within  the  meaning  of  the  Indian  Railways 
Act,  1854.    Muooah 128 

Sm.SOt  SB^Criminal  Procedure 

Code  (Act  Xof  1872).  Sec.  ^^Offences-^Trial 
^Magistrate-^  Jurisdiction.  Section  80  of 
Act  XVIII  of  1854,  and  section  2  of  the  Code 
of  Criminal  Procedure,  show  that  offences 
under  the  Railway  Act,  punishable  with 
a  fine  exceeding  twenty  rupees,  are  not 
triable  by  Magistrates  inferior  to  a  Magistrate 
of  the  first  class.    Mils  a  Mahombd.       ...     88 

S.    82  (IV  0/ 1879),— FrattduZeia 

Acts-^  Fine—  Fare.  Section  82  (d)  of  the 
Railways  Act  applies  only  to  fraudulent  acts, 
and  where  it  appears  that  the  accused 
has  no  intention  to  defraud^  be  is  not  liable, 
under  section. 32  of  the  Act  to  payment  of  fine 
as  well  as  the  fare,  but  is  liable,  under  section 
81,  to  pay  the  fare  found  due.  Hussbhdin    185 

: &m.  46  4iS— Placing  obstrueticn 

on  the  raild-^  Unlawful  Act.  The  accused  was 
charged  under  section  46  of  the  Railways  Act, 
1879,  with  pulling  up  an  1  ron  mile-post  and 
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placing  it  across  the  rails.  It  was  done  in  the 
dnsk  of  the  evening  and  the  mail  train  might 
have  been  derailed.  The  District  Magistrate 
was  of  opinion  that  section  46  of  the  Act  applied 
an^  referred  the  case  to  the  High  CovLiu-^Held 
that  the  trying  Magistrate  did  not  give  snfiBci- 
ent  consideration  to  the  principle  that,  when 
an  act  nnlawfnl  in  itself  is  wilfully  done,  rash- 
ness cannot  be  nsnally  predicated  ;  and  that, 
'  therefore,  the  accnced  should  be  committed  to 
the  Conrt  of  Session  on  a  charge  under  section 

45  of  the  Act.    Sbtvapa 459 

Railway  Aet,  8.  4^^Endangering 
the  iofeiy  qf  personi  travelling  upon  the  rail' 
K;ay.— A  person  who  fails  to  remove  a  stone 
from  a  rail  is  not  gnilty  of  negligently  doing 
an  act  which  is  likely  to  endanger  the  safety  of 
persons  travelling  npon  the  Railway,  under 
section  4«  of  Act  IV  of  1879,  unless  it  be  proved 
that  he  was  legally  bound  to  remove  it. 
PhaXBBBA. -  ...  394 

S.  101.  See   Fbancxs  B.  Thomp- 

mat ^       791 

S.  118.    {IX  of  1890)- Odneraf 

Clauses  Act,  See.  5^Excoi$  Fare^Fine 
recovery  cf-^Imprisonment,  As  section  5  of 
the  General  Clauses  Act,  1868,  declares  the 
provisions  of  sections  68  to  70  of  the  Indian 
Penal  Code  applicable  to  all  fines  imposed 
under  the  authority  of  any  Act  thereafter  to  be 
passed  unless  such  Act  shall  contain  an  ex- 
press provision  to  the  contrary,  a  fifagistrate, 
ordering,  under  section  118  of  the  Indian 
Railways  Act,  1890,  payment  of  excess  charge 
and  fare,  which  under  that  section  ia  to  be  re- 
covered as  if  it  were  a  fine  imposed  by  him 
can  award  imprisonment  in  default  of  pay- 
ment under  section  64,  Indian  Penal  Code. 

Vaidtalikgaii 871 

S.  iSl'^Besident  Bnginetr^OhM' 
trueUon^Bi^t  of  way— Fence,  The  accused 
obstructed  the  Resident  Bngineer  of  a  Railway 
Company  (who  was  acting  under  orders  of 
the  Company)  in  putting  down  a  line  for  a 
fence  which  would  have  interfered  with  the 
right  of  way  claimed  by  accused  and  was 
convicted  by  a  District  Magistrate  « with 
obstructing  a  Railway  servant  in  the  execu- 
tion of  his  duty*'  under  section  121  of  the 
Indian  Railways  Act  i^  Held,  that  the  legality 
4vfthe  conviction  depended  on  the  validity  of 


I  the  accused's  claim  to  the  right  of  way ;  for  if 
that  claim  was  valid,  it  could  not  have  been 
the  duty  of  the  Resident  Engineer  to  obstruct 
it  and  the  Railway  Company  could  not  by  their 
orilers  make  it  his  duty  to  do  so.  Bomonji.  675 

Railway  Aet,  S.  126— Bat/a^^tons^, 
placing  of,  A  person  charged  with  having  plac- 
ed a  stone  on  the  rails,  under  section  126,Indian 
Railways  Act,  1890,  cannot  be  allowed  to  plead 
that  no  train  was  due  at  the  time.  Kbbhow 
VXBUPAKSH 829 

ReoOPd— Om/e#Won«,  record  of.  In  caseg 
gravity  such  as  murder,  and  especially  as 
regards  records  of  confessions,  the  records 
should  be  in  plain  and  legible  writing. 
Raghaffa 888 

ReflBPenee  —  Judge  —  Fending  trial. 
There  is  no  provision  in  the  Criminal  Proce* 
dure  Code  which  enables  a  Judge  to  step  a 
trial  already  commenced  and  to  refer  to  the 
High  Court  any  question  or  questidns  of  law 
arising  on  the  merits  in  that  case.  Bapuji.  214 

High  Court  will  decline  to  interfere 

on  a  question  of  fact.    See  Hubbin.        ...    473 
By  Sessions  Judge.     See    Shiv- 

MAM.  *—  .*•  •*.  •••  ...  ...      937 

Refopmatopy  Sohools  Aet  {Vof 

1876),  S.  7 —Befomuitory ^Juvenile  offender 
— Sentenoe,  In  the  case  of  a  juvenile  offender 
whom  it  is  desirable  to  confine  in  a  Reforma- 
tory, a  Magistrate  must,  on  convicting  him, 
sentence  him  according  to  law;  and  if  he 
sentences  him  to  imprisonment,  whether 
rigorous  or  simple,  he  may  then  make  a 
further  order  such  as  is  contemplated  in  section 
7    of    the   Reformatory    Schools   Act,    1876, 

PUBSHOTTAM 518 

Ss.   7,  B-JuvenOc  offender.    A 

direction  to  confine  a  prisoner  in  a  Reformatory 
School  can  be  made  under  section  7  of  the 
Reformatory  Schools  Act,  1876,  only  after 
passing  a  sentence  of  transporation  or  im- 
prisonment. In  cases  under  sections  7  and  8 
of  the  Act,  the  age  of  the  prisoner  should  be 
ascertained  in  order  that  the  limit  of  age 
provided  by  section  10  of  the  Act  be  not  ex- 
ceeded. It  is  not  every  juvenile  offender  in  re- 
spect of  whom  the  order  under  sections  7  and  8, 
should  be  made,  and  the  inmates  of  a  Refor- 
matory  ought  not  to  be  obliged  to  associate 
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with  a  perFon  convicted  of  a  wrious  offence 
under  the  Indian  Penal  Code.  Qopala.      726 

Refopmatopy  Schools  Act  S8.7» 

S^Youthful  qfender.  A  yonthfnl  offender  was 
gentenced  to  imprlMnmentand  in  appeal  the 
Sessions  Judge  under  Goyernment  Resolution 
S90S  (Judicial  Department  of  2lst  July,  1890) 
and  under  section  7  of  the  RefoimaloTT  Schools 
Act,  1876,  ordered  his  detention  in  a  Reforma- 
tory School  '.—Beidj  that  section  7  of  the  Act 
applied  only  to  the  Court  hy  which  the 
youthful  offender  was  sentenced ;  that  the 
order  of  the  Sessions  Judge  was  iUegal; 
and  that  the  proper  procedure  to  be  adopted 
in  such  a  case  was  that  laid  down  in  section  8 

of  the  Act.    Lallubhai 586 

S.  S^Judi^l  Frocee<Un7'^ Crimi- 
nal Procedure  Code  {Act  X  of  188S),  see,  485. 
The  order  of  a  Magistrate,  under  section  8  of 
the  Reformatory  Schools  Act,  1876,  is  not  an 
ezecutiTe  act  but  is  a  judicial  proceeding;  and 
the  High  Court  has  jurisdiction  to  revise  it* 
Mavaji 494 

Refbpmatopy    Schools  Acts 

{FITI  of  1897,  and  V  of  1876)— OHmtna; 
Proeedure  Code  (X  «/  1882),  See,  399— 
Sessions  Judge,  —  Youthful  offender.  Where 
a  Sessions  Judge  purporting  to  act  under 
section  899,  Criminal  Procedure  Code, 
ordered  a  youthful  offender,  fourteen  years 
old,  to  be  detained  in  a  Reformatory  for 
a  period  of  one  year  only,  the  High  Court 
reversed  the  order  as  being  illegal,  inasmnch 
as  it  contravened  the  provisions  of  section  8  of 
the  Reformatory  Schools  Act,  1897,  and  direct- 
ed the  Sensions  Judge  to  pass  a  legal  order. 
Section  899,  Criminal  Procedure  Code,  wss 
repealed  when  the  Reformatory  Schools  Act 
1876,  came  into  force  in  the  Presidency  of 
Bombay.    Fakiba  Dhabmafpa 915 

Refopmatopy  Schools  Act  (r/// 

0/1897),  S.  4  {a)-Tauthful  offender  Sent- 
ence. Where  a  First  Class  Magistrate 
ordered  an  accused  person  who  was  evidently 
not  under  15  year?  of  age,  to  b?  confined 
in  a  Reformatory  School,  as  per  orders  dated 
llth  and  18th  March  1897,  the  High  Court 
set  aside  the  orders  as  illegal  under  the 
Reformatory  Schools  Act,  1897,  which  came 
into  force  on  the  llth  March,  1897.  Bhau- 
SiNO 905 


Refbpmatopy    Schools    A  c  t » 

S.S— Jui^Atl^  offender  ^Magistrate,  speeial' 
ly  authorized.  Where  an  accused  who  was 
convicted  of  the  oflR^nces  under  sections  454 
and  880,  Indian  Penal  Code,  and  sentenced  to 
one  year's  rigorous  imprisontoent,  hut  being 
14  years  old  was  directed  to  be  detained  in 
the  Reformatory  for  the  period ;  the  High 
Court  reversed  this  latter  direction  on  the 
grounds  that  the  Magistrate  had  not  been  spe- 
cially authorised  and  that  the  order  was 
opposed  to  the  provisions  of  section  8  of  the 

Act.    Bhaoia  Bbaoo.       ...     ^ 947 

S.  9  ^Procedure,     A  Magistrate 

could  act  under  the  Reformatory  Schools  Act, 
1897,  only  when  he  is  empowered  by  the 
Local  Government  in  that  behalf.  Bhujza 
GujiA 986 

Re^riiitpation  Act  {xx  qf  i866)» 
Ss.  5I9  94,  9B—Registefing  officer -False 
personation — Court  of  Ses6i€n  -—  JuHidictioH. 
The  offence  of  abetting  falee  peraonfiCf^n 
before  a  Registering  officer  punishable  under 
section  94  of  Act  XX  of  1866  with  imprison- 
ment for  a  term  which  may  extend  to  seven 
yearF,  is  triable  exclusively  by  a  Court  of 
Session.    SnpDU 51 

■ S.  82  (a).    See  Bala.      ...    761 

Rsff  ulation  XII  of  1827,  S.  19-l>7>- 

trict  Magistrate — Billiard  Saloons-^Licensf. 
A  District  Magistrate  has  no  power  under  the 
Regulation  XII  of  1927  to  forbid  the  keeping  of 
billiard  saloons  or  to  reqaire  the  keepr  to  tttke 
out  a  license.  Edward  QoldstBin.  ...  490 
District  Magistrate^B  illiar  d 
saloons  ^Order  of  prohibition.  Section  19  of 
Regulation  13  of  1827  does  not  empower  a 
District  Magistrate  to  forbid  the  keeping  of 
billiard  saloons  or  to  require  that  the  keeper 
should  take  out  a  license,  his  power  under 
that  section  being  confined  to  the  regulation 
only  of  such  places.  Any  notice  issued  by  a 
District  Magistrate  under  Regulation  XII  of 
1827  for  the  regulation  of  such  places  most  be 
fixed  and  kept  at  such  places  must  be  fixed  and 
kept  at  such  place  or  places  as  may  be  best 
adapted  to  convey  information  to  the  public  or 
the  class  concerned.  IiiwAnD  No.  990  of  1889. 

I  483 

S.    19   (D—Magistrate^Bules^ 

Dharamshala— Bona  fide  dispute.    Section  19 
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(I)  of  the  PoHoe  Regnlation,  IM7,  relates  only 
to  placet,  the  right  of  the  public  to  which  is 
not  dispafed.  A  Biagittrate  has,  therefore,  no 
anthoritjr  to  institnte  raht  with  regard  to  a 
dharamihala  when  there  is  a  bona  fide  dispate 
as  to  its  ownership.  Lktbb  Fsom  thb  Pavoh 

MaBaLS    Ck)LLB0TOS 889 

Reffulatton  XII  of  1827,  S.  19 

{±)^DistHet  Magiitrate  ^Ferty  apprtniches 
..^rder  prohibiting  bathing  or  toashing  of 
elothes^Order  illegal.  The  District  Ma- 
gistrate of  Ahmedaagar  having  Issued  a 
notice  caased  it  to  be  pnt  np  in  a  conspicnoas 
place  at  Newasa,  prohibiting^  the  washing 
of  clothes  on,  and  bathing  from,  the  masonry 
pavements  of  the  ferrj  approachps  at  that 
place,  or  the  landings  of  the  said  ferry  :— 
Held,  that  the  rale  made  by  the  Magistrate 
was  not  one  which  conld  be  legally  made 
under  section  19,  clause  1,  of  Regulation  la 
of  18S7.  Ahmidmaoas  Distbict  Maoistsatb's 

LbttbbNo.  6914 856 

S.  16  (6)  — P<»te—  Watchman,   It 

is  not  competent  to  a  Magistrate  to  issue  a 
Botice  under  section  19  (6)  of  Regulation  IS  of 
18S7  calling  on  the  inhabitants  of  Bols  to  employ 
a  watchman  if  they  lock  the  Pol  gates  at  night 
in  order  to  open  the  gates  to  the  Police  when 
required.    Lbttbb     Fbom    Kaiba     Magist- 

BATB 159 

^DiHfi^t  Magistrate  ^Notifioatian^ 


Health  and  comfort^Beligioui  feeUng$,  The 
District  Magistrate  of  Ahmsdabad  issued  the 
following  notice  under  section  19  (6)  of  Regu« 
Ifition  Xnof  1817:— <*  Whereas  the  Ifunsar 
tank  is  held  sacred  by  the  Hindu  community 
and  Ousaria  Tank  is  much  used  by  the  people 
whose  houses  surround  It  and  whereas  fishing 
in  these  tanks  is  likely  to  hurt  the  religious 
feelings  of  the  Hindus,  who  resort  to  them  for 
worship  and  for  bathing,  notice  is  hereby 
given  that  no  onA  shall  fish  in  the  aforesaid 
tanks  :  *^^'Heldt  that  such  a  notice  could  not 
be  issued  under  the  section.  Lbttbb  tbom 
THB  DiaTBicT  Maoistbatb  OF  Ahmbdabad. 
•  ••  •••  •••  •••         •••  •••     968 


S.   27— PflKc«    PaUl^SuspeeUd 

chartieterS'-Failing  to  attend  the  daily 
muster.  The  accused,  suspected  characiern, 
were  repeatedly  warned  to  attend  the  daily 
muster,  but  failed  to  do  so.    They  were  all 


convicted,  under  sectton  174  of  the  Indian 
Penal  Code,  of  non-attendance  in  obedience 
to  an  order  from  a  public  servant,!,  e.,  the 
Police  Patel  i—'Held,  reversing  the  conviction, 
that  section  37  cf  Regulation  XH  of  1837 
contemplates  the  taking  of  security  for  good 
behaviour,  or  with  the  assent  of  the  person 
concerned,  the  more  lenient  measure  described 
therein;  and  that  the  Magistrate  alooe  coBld 
uke  these  steps  and  the  proper  remedy,  for 
failure  to  comply  with  the  terms  imposed  and 
accepted,  was  an  exaction  of  security  for  good 
behaviour.    Balu  Hatbi 389 

ReiTUlation  XIV  of  1827,  S.  7 

(8),  19  (2)--/mpriii>nm«n*  —Interpretation' 
In  the  Regulation  and  Acts  previous  to  the 
passing  of  the  Indian  Penal  Cjde,  the  term 
"  imprisonment"  meant  imprisonment  ^withor 
without  labour,  according  as  the  warrant 
might  direct, (Reg.  XIV  of  1837,  section  7,  cl.  3  ) 
EbLcept,  therefore,  in  oases  in  vrhich  the  law 
expressly  provided  ttuit  imprisonment  should  be 
without  labour  {e,g„  Reg.  XI7.  of  1837,  nectlon 
19  cl.  2  )  the  trying  authority  conld  order  that 
Imprisonment  should  be  with  labour.  Rama 
BaMibu 41 

RefiTUlation   XXI  of  1827— i^i- 

triet  Magietrate^ Special  Junsdiction-^Cri- 
minal  Procedure  Code  (Jet  XXV  of  1871). 
The  special  jurisdiction  vested  in  the  Magis- 
trate of  the  District  by  Regulation  XXI  of  1837 
is  not  affected  by  the  Code  of  Criminal  Pro- 
cedure, and  it  is  therefore  competent  to  him 
to  try  a  c barge  against  the  opium  laws  even 
though  the  quantity  of  opium  involved  b?  so 
large  that  the  fine  leviable  exceeds  the  Magis- 
trate's jurisdiction  under  the  Code  of  Criminal 

Procedure.    Aba  Apaji 69 

RetPial.      See  Cbihival    Pbocbdubb 

CODB,  1.  438. 

Review  by  a  Presidency  Magistrate,  See 
Rabohod.     f 877 

Revision.  See  Cbihinal  Pbocbdubb 
CoDB,  1.  489. 

RiOtinST-    ^^^  PbbalCodb,  s,  141. 

Robbery.    See  Pbbal  Codb,  s.  390. 

Salt  Act  (Bom.  Act  Vllofms) 
So.  18,  19,  40—8alt  Department— Peon 
— PoBsesti'm  cf  naturally  formed  mU,  A 
peon  in  the  Salt  Revenue  Department  was 
found    to  be  in  possession  of  naturally  form- 
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ed  salt,  which  he  had  collected  for  his 
private  nst  t^HM,  that  BOctlon  18  of  the  Bom- 
hay  Salt  Act  did  not  apply  to  the  act  of  the 
accused  person,  which,  however,  when  viewed 
by  the  light  of  section  8  which  defines  the  woid 
^Manufacture*'  to  inclnde  the  collection  of  salt, 
is  rendered  penal  by  section  19  and  made 
pnnishablehy  section  49.     Faki*  Pabshot- 

TAM. ••  ^^^ 

Salt  Act,  80. 85,  B7-Disttmce--Mea' 
sure.  The  distance  of  ten  miles  mentioned  in 
sections  86  and  87  of  the  Bombay  Salt  Act  is  to 
be  measured  in  a  straight  line  **a8  the  crow 
flies,"  t.  e,,  along  the  horin>ntal  plane  and  not 
by  the  nearest  mode  of  parotical  acoesf. 
Adxabhapa 18^ 

Evidence  Act  (I  of  1871),  See.  126. 

Having  regard  to  the  distinction  drawn 
thronghont  Bombay  Act  Vn  of  1878  between 
a  Police  Officer  and  an  Officer  of  the  Salt 
Department,  the  latter  cannot  be  considered 
a  Police  Officer  within  the  meaning  of  section 
186  of  the  Indian  Bvidence  Act  I  of  1879, 
and  may,  therefore,  be  compelled  to  say 
whence  he  obtained  information  as  to  the 
commiflfion  of  an  offence.    Gowlia.     •••    188 

-S.  64— IVoMdnre,  Section  64  of 


the  Bombay  Salt  Act,  1873,  is  not  an  enact- 
ment under  which,  hy  itself,  a  charge  can 
be  laid.  There  mnst,  in  addition,  be  refer- 
ence to  some  other  provision  of  the  Act,  or 
some  rale  in  pnrsoanee  thereof  according  to 
the  actual  character  of  the  offence  imputed. 
Nor  can  a  mere  loose  description  of  salt  as 
contraband  satisfy  the  requirements  of  the 
law  as  to  what  is  contraband  salt  for  the 
purposes  of  the  penal  sections  of  the  Salt  Act. 
The  definitions  given  in  sections  must,  in 
each  case,  be  satisfied  hy  evidence  of  facts 
giving  to  the  salt  the  character  there 
indicated.    Dhaxamdas. «      ...    996 

Salt  Aet  {Bom.  Aet  II  of  IS90\  S.  8 
(gy^alt-water^  Pwrifieation--  Svap<nraUcn 
The  accused  bought  some  dirty  salt  in  the 
Baaar,  dissolved  it  in  water,  removed  the  dirt 
therefrom  and  obtained  dear  dry  salt  by  evapor- 
ating  off  the  water s^JETeld,  that  this  was 
manufacturing  salt  within  the  meaning  of 
section  8  clause  {g)  of  the  Salt  Act  1890. 
Dbvkx.         ...       *  **•* 


Salt  Aet,  S.  4t— Prwicfpai-Jyat- 
LiaMity  offfrinoipalfor  aete  ofageni.  Where 
a  principal  has  no  knowledge  or  connivasee  ia 
the  illegal  act  of  the  agent  he  cannot  be  held 
liable  under  section  47  ^  the  Bombay  Salt  Aet, 
1890,  for  the  acts  of  the  agent  done  en  his  own 
account.    Balu  Mita. 674 

Sanetion  to  prosecute.    See   GmmAi 

PBOOBDim  COIDB,  «•  196. 

Pety'ury-^Aeking  a   wUnees  tt  tie 

eourse  of  hie  examination  to  show  eoMse  wh^ 
hf  ahovld  not  be  committed  for  am  a^MOim 
Ofenoe-^Practice,  G.  was  discharged  «i 
a  charge  of  murder  by  a  Magistrate.  After 
G's  evidence  had  been  recorded  in  the  trid 
of  certain  persons  for  giving  false  evidenee, 
the  Sessions  Judge  asked  him  certain  qneMeu 
as  to  his  liability  to  be  committed  to  the 
Sessions  Court  on  a  charge  of  msrder 
and  under  section  488  committed  bin:— 
Held,  {U  that  the  consequence  to  public  josdee 
would  be  very  serious,  if  a  witness,  during  the 
course  of  his  deposition,  and  before  balsg 
absolved  from  his  oath  were  liable  to  be  nd- 
denly  called  upon  to  show  cause  whj  heibodd 
not  be  committed  for  some  other  distinet  asd 
serious  crimA  of  which  he  had  been  disehsrg- 
ed  ;  (9)  That  the  questions  put  to  him  coold  set 
be  considered  to  be  the  beginning  sf  thflse 
special  proceedings  authorized  by  section  4II, 
Criminal  Procedure  Code ;  (8)  That  the  Wiee 
and  Magistracy  were  not  prechided  by  »« 
order  of  discharge  from  receiving  a  diarge  if 
in  their  judgment  there  was  sufficient  resasn 
for  holding  that  the  discharge  had  been  sadi 
on  a  wrong  view  of  the  facts.    Gonw).   9» 

'Applieaiion^    granting  q/  -^W- 

Judge^Indian  Penal  Code  (Act  XLVoflWi) 
-^Obtaining  a  fraudulent  decree.  Before  grtnt- 
ing  a  sanction  for  prosecution  for  an  sffesee 
under  section  tlO  of  the  Indian  Penal  Code,  dM 
Subordinate  Judge  ought  to  satisfy  him^lf 
whether  there  waa  a  prima,  fade  case  againt 
the  accused  that  he  had  committed  the  eAoee. 

QlBDBABLAI. m*         •••    ^^ 

Befu9alSubardi$MU  Juig^-^ 

eione  Judge^Wcrence^ffigk  Ccmi.  It  if  »•« 
competent  to  a  Sessions  Judge  to  refer  ts  the 
High  Court  a  matter  which  he  can  diipsse  d 
himself.    If  a  Subordinate  Judge  rrf^ws  te 
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grant  a  Banction  for  proseention,  the  Sessions 
Jndge,  to  whom  the  Sabordinate  Jndge  is 
subordinate  has  jarisdicrion  to  grant  it. 
Shivram  BAHnu>As 987 

Seapoh  Wappant.    See  Cbiminal 

PBOOlDnitB  CODB,  1,  95. 

Seoupity  fop  Good  Behavioup. 

See  Criminal  FsoonnsB  Codb,  s,  108. 

Sentenoa  —  ConseatHve  —  PracHce  — 
Procedure,     The  Criminal   Bnling    of   3l8t 
Apiil    1879    that  where    a   person    already 
undergoing    a  sentence   of   imprisonment    is 
sentenced  to  imprisonmen:  which  is  ordered 
to  commence  after  the  expiration  of  the  im^ 
prisonment  to  which  he  has  been  previonslj 
sentenced,  snch  imprisonment  commences  from 
^  the  time  it  is  ordered  to  commence,  viz,^  fnna 
the  expiration  of  the  preyions  imprisonment, 
whether  by    reversal    or    completion    of   the 
punishment,    is  adhered  to  after    considera- 
tion of  the  case  of  Gregory  y.  The  Queen  ht 
16    A.  and   E.   (Q.    B.)  p.    974,     and    the 
Madras  High    Conrt    Criminal  Proceedings 
No.   901  of  16th    February  1879,  quoted  at 
Weir's  Criminal  Rulings,  third  edition  p.  998. 
Where,  therefore,  a  person   was   convicted  on 
the  samt  day  in  two  separate  ceses  and  sentenc- 
ed to  a  term  of  imprisonment  in  each,  and  the 
Court  ordered  that  the  sentence  in  the  second 
case  should  commence  on  the   expiration  of  the 
sentence  in  the  first,  and  the   conviction  and 
sentence  in  the  first  case  were  reversed  in 
appeal  after  the  accused  had  undergone  the 
whde  of  that  sentence :— fleW,  that  the  senten- 
ce  in  the  secondo  ase  commenced  to  run    after 
the  expiration  «f  the  sentence  in  the  first,  and 
not  before,    Ehakdu 598 

Sepapate  Sentenees.  See  Crimihal 
Progrdurb  Codb,  f .  35,  and  Prnal  Codrj.  71, 

BeamlonB     Judg^    cannot     question 
Jurors.    iSfM  DisAi  Da Ji.  •-        443 

should    read    over    testimony    to 


the  juries  when  the  trial  is  a  long  one.    See 
^^^^»^ 850 


carriage  plying  only  within  a  town  and  its 
•uburbs,  to  which  the  Bombay  Pablic  Convey- 
ances Act  would  apply  if  extended  thpreto. 

^^^ 817 

Stamp  Aot(/ 0/1879),  Ss.  8  (17),  61 
•^Beeeipt'^Piedge'^Beeeipi  in  a  book.    Cer- 
tain ornaments  were  pledged  by  the  accused 
to  his  creditor.    They   were  given  back  by 
the  creditor  and  were  sold  by  the  accused  1 
and  the  proceeds  were  paid  by  him  to  the 
creditor,  ani  the  debt  due    by  she  accused 
was  thus  satisfied.     A  memorandum  of  the 
circumstance    was  made    in    the    creditor's 
book  and  signed  by  the  accused.    The  accused 
was  subsequently  charged  with,  and  convicted 
of,  an    offence    under    section    61     of  the 
Indian  Stamp    Act,  IS79  .^ffeld,  reversing 
the  conviction,  that  although  in  the  memor- 
andum    the    receipt    of  the  ornaments  was 
acknoifledged,  it  was  not  a  receipt  within 
the    definition'   contained    in    clause   17    of 
section  8  df  Act  I  of  1879,  as  the  ornaments 
were  not  by  it  acknowledged  to  have  been 
received  in  ••satisfaction  of  a  debt."    Sbak- 

^'^"^ 356 

S.  8    (17),Apts.  52,  54- 

Beeeipi^^tamp.  Held,  on  the  facts  of  the 
ca8e,Jthat  the  document  was  not  a  renunciation 
of  a  claim,  and  did  not  come  within  the  de- 
finition of  «  releaw  "  in  Article  54.  Schedule 
I,  of  Indian  Sump  Act,  1879.  The  language 
used  in  the  document  brought  it  within  the 
words  in  the  definition  of  ••  receipt "  which 
include  an  acknowledgment  of  satisfaction  of  a 
debt.  .  The  fact  that  a  separate  document  was 
used  rather  than  an  endorsement  oa  the  sale 
deed  of  the  same  date  did  not  distinguish  the 
case  from  Reference  from  the  Board  of  Revenue 
under  section  46  of  the  Indian  Stamp  Act, 
1879.    Pahdurang...  .j^ 782 


in  a  reserved   forest. 


See 
684 


ShootinfiT 

Hanxanta.  ... 

Stafire  OapplafiTM   Act  (XVI  of 

1861)— BiWtc  Cmoeyaneee  Aet  {Bom,  Act  VI 
0/ lS6S)^0arriage  plying  in  a  tevm.  The 
Stage  Carriages  Act,  1861,  does  not  apply  to  a  I 


^S.  Si-'Unstamped  Khata^Beeeipt 

— Thejmere  receipt  of  an: unstamped  Khata 
does  not  [constitute  an  offence  under  section 
61,  Indian  Stamps  Act,  1879.  Kasam.  ...      682 

8.  e&^Stampe^  Without  a  license 

—The  selling  of  stamped  paper  previously 
boughtyrom  a  licensed  vendor  because  the  seller 
did  notrreqnire  it  is  an  offence  under  section 
68  of  the  Indian  Stamp  Act  as  the  accused  was 
not  **  a  person  appointed    to  sell   stamps.  " 

ShOBBARAM SIT 
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Statement    retracted    at     the     trial, 

conviciion    based   on.      See    Ramdxh.      762 

Statute  21  &  22.  Vic.  c.  106.  See  AbdDl 

liATtV.  ...  •••  •••  •••  •••      ^^^ 

24  &  26  Vie.  e.  100,    #.  47—26  &  27 


Fie,  e.  ^A'^fFhipping-'Iinifrisanmemt^Dotible 
sentence.  The  accnsed  aesalted  oae  Zeoa  with 
intent  to  know  her  unUnfallj  and  camallj, 
and  wa«  convicted  by  the  Consalar  Coart  of 
Uganda  and  sentenced  to  rigorous  imprison- 
ment for  two  years  and  to  20  lashes  :— £r«W, 
that  the  Statute  penalising  the  offence  did  not 
permit  a  doable  sentence  for  the  offence. 
Takobo »'l 

Summapy  dismissal  of  a  complaint. 
See  Ramobahdra ^^^ 

Summary  Trials.  See  Crimival 
Pboobdubb  Codb,  «.  260 

Summons,  absence  of  the  issne  of.  See 

SUDABBTIFPI ^ 

rofntfil  to  feceive.  See  Pbhal  Codb, 
#.  174. 

Supvey    and  Sc^ttlement  Act 

(Bern.  Act  I  of  1865).  SS.  10,  i4-Ct7y 
Surveys  Act  (Bom.  Act  iTo/ 1868),  See.  12— 
Summons  —  Omiiiston  to  attend  —  Sanad-^ 
Qffene(^.  A  person  cannot  be  convicted  for 
omission  to  attend  for  the  purpose  of  recei- 
Ting  a  sanad  which  it  is  incumbent  on 
the  Collector  to  issue,  if  applied  for  under 
sections  12  of  Bombay  Act  IV  ©f  1868, 
because  this  purpose  is  not  one  of  those 
contemplated  under  sections  10  and  14  of 
Bombay  Act  I  of  1865.    Guanav.         ...      67 

Tpansfep  of  appeal— 5«e?  a  p  p  a 
Mallta ...  11<> 

Tpansfep  of  case— OriJer  of  transfer 
not  reaching  in  time^Dispoial  of  the  case-^ 
lUegality --Diseretion,  The  High  Court  order- 
ed a  transfer  of  a  case  on  the  26th  January 
1871.  Immediately  on  the  passing  of  the  order, 
the  accused's  pleader  wired  the  information 
to  his  client.  On  the  27th,  the  telegram  having 
been  shown  to  the  Magistrate,  he  adjourned 
the  further  proceedings  till  the  80th  in 
order  to  allow  the  orders  of  the  High  Court  to 
reach  him.  The  order  was  despatched  on 
the  27th  but  it  failed  to  reach  the  Magistrate 
till  the  31st.  In  the  meanwhile,  on  the  30th  no 
orders  having  been  received,  the  Magistrate 
disposed  of  the  case  and  found  the  accused 
guilty  and  passed  a  sentence  upon  him  •.'^Held, 


declining  to  interfere  by  way  of  revision,  that 
though  the  Magistrate  did  not  act  discreetly  in 
not  waiting  sufficiently  for  the  order  of  the 
High  Court,  there  was  no  illegality  in  his 

proceedings.  Vinatbk. 46 

TPespaSS  in  a  forest.  See  Umdta.    609 

TPial—  Criminal  Justice^  Object.     The 

object  of  a    trial  is  the    administration    of 

justice  in  a  course,    as  free  from  doubt  or 

cliance    of    miscarriage  as    merely    human 

administration    of   it    can    be^    and   not   the 

interests  of  either  party,    Kallappa.  ...    806 

reference  pending  a.     See  Bapuji 

•••         •••  •••  •*•         ...  ..•       214 

of  witnesses  with  the  accused.    See 

GtoviSD 588 

Unlawful  Assembly.  See  :bbbai. 
Coptt.  1.  110. 

Village  Police  Aet  (Bom.  Act  Fill 
of  IBBI)-- Police  Patel.  A  Police  Patel  has 
no  authority,  nnder  the  Village  Police  Act 
to  prevent  persons  from  performing  tama^Ms 

in  their  houses.  TmEARAM 287 

Corpse^Unnatural  Death-^Medioal 
Inspeetion^^Medieal  toitness.  In  cases  of  on- 
Ratural  or  sudden  death  and  particularly 
where  mmdi r  is  suspected,  it  is  the  duty  of 
the  Village  Police,  under  the  ancient  system 
recognised  in  Bombay  Act  VHI  of  1867,  to 
forward  the  corpse  at  once  for  medical  exa- 
mination. The  testimony  of  a  medical  witataa 
especially  in  a  case  of  murder,  ought,  when 
he  is  present,  to  be  taken  fully,  and  not  anpple- 
mented  by  readiog  over  his  testimony  given 
elsewhere  and  recording  an  answer  that  the 
earlier  testimony  is  true.    Salu.        ...     792 

(Act  VIT  oj  lBB7y-Police    Patel— 

Personally  interested-  A  Police  Patel  is 
dibqualiBed  from  trying  a  case  in  which  he 
is  personally  interested  :  since  though  the 
Code  of  Criminal  Procedure  does  not  apply 
to  Village  Police  Officers  still  the  principle 
stated  in  section  555  of  the  Code  is  based  on 
a  general  principle  of  justice.    Bai  Ku8A...488 

Ss.    6,  IB—PoUee    Patel—Sum' 

mons^ Lawful  order,  A  Police  Patel  has 
authority  to  summon  a  person  to  appear 
before  him  in  reference  to  an  offence  of 
which  he  can  take  cognizance,  since  section  6 
of  the  Bombay  Village  Police  Act  imposes  on 
him  the  doty  of  detecting  and  bringing, 
offenders    to   justice     and    such  a  summons 
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signed  bj  him  is  a  lawful  order  issned  hy 
him  personally  within  the  meaning  of  section 
15  of  the  Act,  the  refusal  to  obey  which  is  an 
offence  triable  by  the  Patei.    Ratmi4.         550 

Villaire  Police  Act,  S.  li^lnquest 

-^Police  Patel'^Duty,  The  inqnest  which 
section  11  of  the  Bombay  Village  Police  Act, 
1867,  requires,  mast  be  hM/orthwith^  so  tha< 
all  the  circomstances  of  the  murder  may  be 
reported  forthwith  to  the  District  Police.  This 
law,  which  imposes  on  the  Police  Patel  the 
duty  of  holding  an  inqaes%  and  arresting  the 
murderers,  and  empowers  him  to  take  evidence 
on  oatb,  is  obviously  intended  to  make  justice 
effectual  by  means  of  prompt  inquiry  in  the 
faoe  of  all  the  yillagers,  and  by  delivery  of  a 
verdict  of  men  not  open  to  thj  suspicions  of 
undue  zeal  often  alleged  against  the  District 
Police.  Like  any  other  Coroner's  inquest,  it 
saves  the  innocent  from  false  charges,  as  people 
are  not  likely  to  bring  such  charges  against 
an  innocent  man,  when  thej  have  kept  silence 
at  the  inquest.  Vasta  Jbbhan 740 

-T S.  12  (ly-Pbliee^  JSail'-Poliee 

PateL  The  power  of  the  Police  to  take  bail 
being  regulated  by  the  Code  of  Criminal  Pro- 
cedure, the  Ccmrt  cannot  authorize  Police 
Constables  to  admit  to  bail  persons  sent  up  to 
them  by  Police  Fkitels  under  the  pfrivisions  of 
(Bombay)  Act  VIH  of  1867  for  offences  for 
which  bail  may  be  allowed  by  the  Criminal 
Procedure  Code.  Section  12  Clause  I  of  (Bom- 
bay) Act  Vm  of  1867  authorizea  Police  Patels 
to  arrest  for  «'  any  serious  offbnce.  *'    Kul- 

LADOHBB  MaGISZBATB's  LbttBB  No.  444  OF 
»««»••- S6 

S.   14—  Pblice   Ptttel-^  Powers. 

Under  section  14  of  the  Bombay  Village  Police 
Act,  1867,  the  tolice  Patel  on  convicting  a 
person  of  abuse  has  authority  to  punish  him 
with  confinement  in  the  village  dkotcH  for  a 
period  not  exceeding  twenty-four  hours  :  but 
has  no  authority  to  inflict  a  fine.  Ragho 
N^^»nffG ^        .^     187 

S.  IB-Disobediemee  of  an  order^ 

Removal  of  wood  from  a  public  road^Patel 
A  Police  Patel  has,  under  the  Bombay  ViUage 
PoHce  Act,  no  power  to  order  the  removal 
of  a  piece  of  wood  lying  on  a  public  road- 
the  disobedience  of  such  an  order,  therefore', 
189 


is  no  offence  under  section  15  of  the  Act. 
Dama  Ghbla 980 

Villafire  Police  Act,  S.15— Noa-co^ 

nizahle  offence—Police  Patel— Order  to  attend— 
Lawful  order.  A  Police  Patel  Is  not 
authorized  to  order  the  accused  to  attend 
at  his  office,  in  a  case  of  an  offence  of 
which  he  cannot  take  cognizance;  and 
the  refusal  to  obey  such  an  order  is 
not  punishable  under  section  15  (1)  of  the 
Bombay  Village  Police  Act,  1867.  Vanka- 
*^H 551 

' -Omission  to  obey -^  Refusal  to  obey 

—Police  Patel,  Where  there  is  a  mere 
omission  to  obey  and  no  deliberate  refusal 
to  obey  an  order  .given  by  a  Police  Patel 
personally,  a  conviction  under  section  15  of 
the  Bombay  Village  Police  Act  cannot  be 
sustained.     Nathu,         ...        ,^        .„    §24 

S.  IB  (i)— Refusal  to  answer  ques^ 

Uons— Police  Patel-^Order  latqfully  Usued  by 
Pblice  Patel  personaUy.  The  refusal  to  answer 
questions  put  by  a  Police  Patel  in  a  criminal 
proceeding  is  not  "refusal  to  obey  a  lawful 
order  Usued  by  Police  Patel  personally"  within 
the  meaning  of  section  15  (1)  of  the  Bombay 
Village  Police  Act,  1867.  Baoji 610 

'80.15,16  (S)^Inguest—Rtfu»al 

to  serve.  A  refusal  to  serve  on  an  inquest 
when  called  on  by  a  PoHce  Patel  ipe- 
cially  empowered  under  section  15  is  not 
a  refusal  to  obey  a  lawful  order  of  a 
Police  Patel,  punishable  by  the  PoKce 
Pntel  himself  under  section  15  of  the  Bombay 
Village  PoUce  Act,-  1867.  The  unyoking 
of  bullocks  and  feeding  them  on  a  road  is  not  an 
offence  under  section  18  (3)  of  the  Act.    Rama- 

614 

Pblice  P^teUSupeHors-^Ju  r  i  s- 

diction.  The  jurisdiction  to  punish  an  offender 
for  nuisance  or  disorderly  acts  under  section 
16  of  the  Bombay  Village  police  Act,  1867,  is 
expressly  confined  to  the  Police  Patels  duly 
empowered  under  section  15  (1)  of  the  Act  and 
does  not  extend  to  their  official  supertors  (the 
Magistrates  in  charge  of  the  Talukas  within 
which  they  are  Patels).  Hanmanta.       ...  195 

— — S.  iB-^Rubbi.h,  Iti.  a  general 
principle  that  the  head  of  the  house  is  respon- 
slble  for  aU  nuisances  which  emanate  fK>m 
his  house.  Nabataic.       ^.^ 
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Village  Polioe  Aot«S.  16  (2)- 

Biverg.  Section  16,  clause  2  of  the  Bombay 
Village  Police  Act,  1878,  applies  to  offences 
regarding  public^  wells,  tanks  or  reservoirs, 
but  not  to  offences  regarding  rirers.  Puhja.  609 

S.   ie{B)'-Milk-bwh.  Milk-bosh 

put  in  a  river  for  the  purpose  of  catching  fish 
is  not  refuse  or  filth  within  the  meaning  of 
section  16,  clause  5,  of  the  Village  Police  Act. 

Dagdu ^^^ 

S.  81— CoW   of  Kature-  Public 

road.  To  ease  oneself  close  to  a  public  road 
is  not  an  offence  under  section  81  of  the 
Bombay  Village  Police  Act,  1867,  unless 
the  act  is  committed  within  sight  of  a  public 
road  so  as  to  cause  obstruction,  annoyance, 
risk,    danger    or    damage    to    residents  or 

passengers.    Bhika 1*^ 

S.  61—  Arrest--  Warrant,     The 

Police  have  no  power  to  arrest  without  warrant 
for  an  offence  under  section  61  of  the  Bombay 

Village  Police  Act.    MshxaV 583 

\^gl,^PtLllt'^P^o$peetive  qffenee.  It  is 
not  competent  to  a  Magistrate  to  issue  a 
warrant  or  order  of  arrest  in  anticipation 
of  an  offence  being  committed  :  such  a  case  Is 
purely  one  for  the  Interference  of  the  police. 

Fateali ^^ 

to  recover  fine.     See  Sataba    Swar 

SlORi  JUDQB  liBTTlB  No.  562.  ...     850 

WatePCOUPSey  mischief  to.  See  Pbral 

CODB,  9.  480. 

WHlppinfiT  Act  (FJ  0/1864),  S.S- 
SemUnce^  Fine.  Where  an  accused  is 
sentenced  to  whipping,  it  is  not  competent 
to  also  sentence  him  to  pay  a  fine;  such  a 
double  sentence  being  opposed  to  the  provi- 
sions of  section  2  of  the  Whipping  Act,  I864. 

Daodu •        •••     ^** 

~  Criminal  Procedure    Code   (X   of 


but  it  does  not  contemplate  a  postponement 
of  the  execution  of  the  sentence  to  a  future  day. 
Abdvlla.; •^ 

•  lIV^hlppiniT  Act,  S».  2,8,4,6-/twH 

eniUqfend^s,  Secdons  2,3,4  of  the  Whipping 
Act  VI  of  1864  apply  to  juvenile  offender*  as 
well  as  the  5th.  This  section  is  not  meant  to 
supercede  sections  8  and  4,  but  to  be  applied  in 
the  proper  cases  alternatively  with  those  sec- 
tions.   Jbtkibon •^      7* 

.     537 


-S.  8  See  Balu  Nazib. 

.S.  B^Penal  Code^Speeial  Acts. 


The  Whipping  Act,  1864,  section  5,  applies 
only  to  cases  of  offences  under  the  Indian  Penal 
Code  and  not  to  cases  nnder  any  special  law 
and  sentence  of  whipping  in  these  caaes  is 
illegal.  Data  Kabbibam l^ 

-S.  ^-^Senience^Appeal^Carrp" 


1882),  See.  390— Jfftipping.  Where  a  sentence 
of  whipping  is  passed  as  a  sole  punishment 
under  section  2  of  Act  VI  of  1864  (Act  m  of 
1895,  section  5),  it  is  not  necessary  first  to  pass 
a  sentence  provided  for  the  offence  under  the 
Indian  Penal  Code,  and  then  to  convert  such 
sentence  Into  one  of  whipping.  Section  890, 
Criminal  Procedure  Code,  authorizes  the 
Court  passing  a  sentence  of  whipping,  only  to 
fix  the  place  and    time  and  for  its  execution, 


ing  out  of  the  aentenee.  When  a  Court,  whose 
sentence  is  open  to  revision,  pronounces  a 
sentence  awarding  whipping  in  addition  to 
imprisonment,  it  must  be  carried  out  imme- 
diately after  the  expiry  of  fifiecn  days  from  the 
date  <rf  the  sentence  or,  if  an  appeal  be  mada 
within  that  time,  then  immedlhtely  on  the  re- 
ceipt of  the  order  of  the  Appellate  Court  con- 
firming the  sentence  if  such  order  shall  not  be 
received  within  16  days.  It  is  Illegal  to  direct 
m  the  sentence  that  the  whipping  shall  be 
carried  out  at  the  explraUon  of  the  term  of 
Imprisonment.  Shebm  Hubbb.        ...  W 

\llitneBm'-'MagUtrate— Trial  -^WUmm 
—Trial  oftvitness  immediately  after  his  ex^ 
aminatian--Practice.  During  the  trial  <rf  the 
accused,  a  witness  was,  Immedlatsly  after  he 
had  given  his  evidence  for  the  prosecutioo, 
put  upon  his  trial  with  the  other  accused. 
There  was  no  proof  against  him  sufficient  t» 
justify  the  Magistrate  in  so  acting,  and  he  was 
discharged  subsequently  without  any  charge 
having  been  framed  :-^«W,  reversmg  the 
conviction,  that  little  value  could  be  attached 
to  the  evidence  of  the  succeeding  w  itnesses .  Soch 
a  proceeding  as  the  hasty  placing  of  a  witness 
on  trial  as  an  accused  is  unauthoriBsd,  nnlesi 
the  circumstances  are  exceptional,  ^^^^^^ 
obvious  consequences  of  it  must  be  to  intimidate 
more  or  less  the  witnesses  who  follow, 
Bhooilal 
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Wopkman*0    Bpeach  of  Ck>n- 

tPaot  Act  (  Xni  of  1859  )^Artificer. 
labourer^  workman.  A  person  who  in  the 
ordinary  coarse  wonld  himself  take  part  in 
the  work  he  contracted  for  is  an  artificer* 
labourer  or  workman  within  the  ecope  of 
the  Workmtn's  Breach  of  Contract  Act,  1859. 

Amibkhan 204 

8e9  KnsHAT  Bamchavdba.  ...    849 

Bepayment  of  advanee^Court  Fees 

Act (FII of  IS70)  31  (1).  An  accused  was 
ordered  under  section  S  of  the  Workman's 
Breach  of  Contract  Act,  1859,  to  repay  the 
sum  advanced  to  him,  and  was  also  ordered 
under  section  81  (1)  of  the  Court  Fees  Actf 
1870,  to  repay  to  the  complainant  the  Court 
fee  paid  on  his  petition  of  complaint  under 
the  Act  of  1859: ^HeH  that  the  latter  order 
as  to  repa3rment  of  the  Coart  fee  was  illegal; 
for  such  repayment  could  only  be  ordered 
"in  addition  to  the  penalty  imposed"  and  in 
this  case  no  penalty  had  been  or  could  be 
imposed  till  the  accused  was  found  to  have 
disobeyed  the  first  order,  viz,,  that  relating 
to  repayment  of  sum  advanced  to  him. 
BmoHU. 534 

Oriminial  Procedure  Code  {Act  X 
of  188S),  See,  645^Fine.  It  is  inexpedient 
to  order  the  payment  of  expenses  of  a  suit 
under  the  Workman's  Breach  of  Contract 
Act,  1859,  because  no  fine  can  be  Imposed 
under  the  Act.     BhagooJi         625 

'—Criminal  Procedure  Code  {Act  X 

qf\SS2)f  See.  SQO-^CompensaHon,  As  refu- 
sal to  perform  work  according  to  a  con- 
tract is  not  made  punishable  by  clause  (1) 
section  2  of  the  Workman's  Breach  of  Contract 
Act,  i859,  a  complaint  of  such  a  refusal  is  not 
a  complaint  of  an  ofFenoo;  and  consequently,  no 
compensation  can  be  awarded  in  snch  cases 
under  section  560,  Criminal  Procedure  Code, 
1882.    Namdbo 617 

^^Advance—Fixed  time 


a. 


It  is 


not  competent  to  a  Magistrate,  under  section  2 
of  the  Workman's  Breach  of  Contract  Act,  to 
^  a  time  within  which  the  money  advanced  is 
to  be  repaid.  Bhau 418 

Magistrate-^Order,  The  Magistrate 


can,  under  section  2  of  the  Workman's  Breach 
of  Contract  Act,  only  order  a  person  to  perform 


the  work  undertaken;  he  cannot  then,  also 
order  that  in  default  the  workman  should  sufi^er 
a  sentence.   Babaji.         875 

Wopkman's  Breaeh    of  Oon- 

tPact  Act  3*  2^ Advance,  repayment  of. 
A  Magistrate  ordering  an  artificer,  workman 
or  labourer  to  repay  the  money  advanced,  or 
any  part  thereof,  or  to  perform  or  get  performed 
the  work  according  to  the  terms  of  the  contract 
under  section  2  of  the  Workman's  Breach  of 
'Contract  Act,  cannot,  at  the  same  time,  sen- 
tence him  to  imprisonment  in  case  he  shouM 
fail  to  comply  with  the  order.  Such  a  sentence 
cannot  be  passed  until  the  failure  is  proved  to 
have  occurred.    Sakhabam.      ..'.        ...    880 

Contract  to  carry    wood--'  MagiM" 

trate^a  power  to  reeomidsr  the  order  once 
made,  A  person  who  contracts  only  to  convey 
wood  is  not  an  artificer,  workman  or  labourer 
within  the  meaning  of  the  Workman's  Breach 
of  Contract  Act,  1859.  When  a  Magistrate 
has  made  an  order  \n  the  first  stage  of  a  pro- 
ceeding, under  section  2  of  the  Workman's 
Bxeach  of  Contract  Act,  1859,  for  the  repayment 
to  the  complainant  of  money  advanced  by  him 
to  an  artificer,  workman  or  labourer,  it  mnst 
always  be  open  to  him  to  consider  at  the  fur- 
ther stage  of  the  proceeding,  when  it  becomes 
necessary  for  him  to  infiiot  a  penalty  under  the 
section,  for  failure  to  comply  with  the  order 
whether  the  order  was  legal  and  jc^stifiable. 
Hanka 587 

Bond  ^Repayment  of  the  sum  by 

instalments.  The  defendant  executed  a  deed 
of  contract  whereby  he  agreed  in  consideration 
of  Rs.  62,  paid  in  advance  to  work  as  a  weaver 
for  81  months  repaying  each  month  Rs.  2  out 
of  the  wages  he  might  earn,  «nd  the  bond  ex- 
tended the  time  of  serf  ice  in  case  of  default  of 
payment.  For  a  breaeh  of  t  his  contract  with- 
out repaying  the  amount,  the  Magistrate  direct- 
ed the  defendant  to  perform  the  work  according 
to  the  terms  of  the  contract,  under  section  2  of 
the  Workman's  Breach  of  Contract  Act,  1859:- 
Held,  that  the  contract  was  not  within  the 
Act  as  the  sum  of  Rs.  62  was  not  money  ad- 
vanced on  account  <^  work  contracted  to  be 
performed.  It  was  a  loan  to  be  repaid  by 
monthly  instalments  of  Rs.  2  each,  out  of  the 
wages  earned  during  the  contracted  period  of 
service.    The  bond  having  provided  that  the 
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defendant  was  to  serve  as  long  as  any  df  the 
money  borrowed  remained  unpaid,  the  case 
came  within  the  terms  of  the  case  at  7  Mad., 
H.  C.  R.  App.  XXX.  NiBGAPPA.  ...        -..    754 

Vlovlanan^m    Bpeaoh  of  Oon- 

tPaCt  Act,  S.  2'-0laim  barred  in  a  Oivit 
Court,  Where  a  bond  containing  afl  agreenjent 
to  work  for  18  months  as  weavers  or  in  default 
to  pay  back  Rs.  100  borrowed,  cannot  be  enforc- 
ed in  civil  Court  being  time-barred,  it  cannot 
be  made  the  basis  of  a  prosecution  under  Act 

Xm  of  1869.  GovWD S74 

g.  Q—Magiatrate^Spedally   em- 
powered in  thii  behalf.    Powers  under  the 


Workman's  Breaches  of  Contract  Act,  1859, 
can  only  be  exercised,  outside  the  Presidency 
Towns,  under  section  5  of  the  Act,  by  Magle- 
trateswho  have  been  specially  appointed  in 
that  behalf.  The  Notification  of  the  Oovcm- 
ment  of  Bombay  dated  28nd  January,  186S, 
{Bombay  Government  Gazette  of  1862,  page 
140)  includes  under  it  such  Magistrates  only 
as  have  bsen  referred  to  therein  as  a  class 
and  18  not  prospective.    Chonia. 761 

Vlrongtal  Restpaint.  See  Fbbai. 

I  COBD,  «•  841 
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